This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


Digitized  by 


Google 


Digitized  by  CjPPQIC    ^.     «      ^' ^ 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by  VjOOQIC 


JOUMH.o^  THE  SENATE 

I  OF  THE 

State  of  Washington 


SITTING  AS  A 


Court  of  Impeachment 

FOR  THE  TRIAL  OF 

JOHN  H,  SCHIVELY 

State  Insurance  Commissioner 


EXTEAOEDINAEY  SESSION,  1909 

Held  at  Olympia,  the  State  Capital 


PRINTED  BY  ORDER  OF  THE  SENATE 


Oltmpia.  Wash.: 

E.   L.  BOARDMAN,  PUBLIC  PRINTER 

1909 


.v^" 


Digitized  by  VjOOQIC 


*     536090 


Compiled,  Abbanoed  and  Indexed  bt 

WM.  T.  LAUBE, 

Secbetabt  of  the  Senate 


Digitized  by 


Google 


PERSONNEL  OF  THE  SENATE 


NAMB8. 


Dis- 
trict. 


Counties. 


Residence. 


AUen.P.L 

Anderson,  A.  W 

Arrowsmlth,  Joseph. 

Bas8eU,J.  D 

Blair,  JolinL 

Booth.  Robert  F 

Brown,  £d 

Biymn,  James  W..  .. 

Ouneron,  Samuel  J. . 
O0X.D.H 

DaTls,  EranC 

Ootterlll,  Geo.  F 

Eastbam,  A.  B 

Falooner.  J.  A 

FaUand.  H.  H 

FUhbaok.H.O 

•Orares,  W.  O 

Hutchinson,  R.  A. . . . 

Huxtable.  Jesse 

Kline.  Robert  L. 

Knickerbocker,  I.  B. 
McGreffor,  Peter 

McGowan,  Henry  S. . 

Metralf.  Ralph 

Meyers.  Charles  E. .. 

Mlnkler.B.  D 

•Nichols.  Ralph  D... 
Panlb%mus.  W.  H.... 

Piper.  George  U 

Polson^lez 

Potts,  William  G.... 

Presby,  Winthrop  B. 
Roberts.  John  L..... 
Bosenhanpt,  Harry.. 

Roth,  A.S 

Rydstrom.  Arrld  . . . . 
Smith,  S.T 

Smithson,  John  H. . . 

Sterenson,  John  R.  . 

Stewart,  F.  L 

Whitney.  £.  C 

Williams.  E.  M...;. 


88 

2 
9 

"i 
H 

87 
41 


12 


86 
17 
88 
29 
20 

6 

4 

8 
42 
80 

8 

,.] 

26 
14 
40 
81 
25 

21 
85 

,6] 

27 

7 

22 


») 

18 

6 

82 


King 

Stevens. 

Whitman 

Adams 

Franklin 

Walla  Walla.... 

Clallam 

Jefferson 

San  Juan 

King 

Whatcom 

Island 

Kitsap 

Mason 

Benton 

Yakima 

Walla  Walla.... 
Douglas,  Ferry . 

Grant 

Okanogan 

King  

Clarke, 

Snohomish 

Pierce 

Lewis 

Spokane 

Spokane  

Spokane 

Whatcom 

King 

Whitman 

Paclflc 

Wahkiakum.... 

Pierce 

Lincoln 

Skagit 

King 

Pierce 

King 

Gbehalls 

King   

KllckiUt 

Skamania 

Pierce  

Spokane 

Thurston 

Pierce 

Snohomish 

Chelan 

Kittitas 

Asotin 

Columbia 

Gartleld 

Cowlitz 

Spokane 

King 


....f 


Seattle. 

Addy. 

Palouse. 

Ritzville. 


Friday  Harbor. 

Seattle. 
Blaine. 

Bremerton. 


North  Yakima. 
Walla  Walla. 

Ephrata. 

Seattle. 

VancouTcr. 

Everett. 

Tacoma. 

Adna. 

Spokane. 

Spokane. 

Spokane. 

Belllngham. 

Auburn. 

Hooper. 

McGowan. 

Tacoma. 

Davenport. 

Lyman. 

Columbia. 

Sumner. 

Seattle. 

Hoqulam. 

Seattle. 

Goldendale. . 

Tacoma. 
Spokane. 
Olympla. 
Tacoma, 
MarysTllle. 

Ellensburg. 

Pomeroy. 

Kelso. 
Foothills. 
I  Seattle. 


•Rzonsed. 


Digitized  by 


Google 


MANAGERS  ON  THE  PART  OF  THE  HOUSE  OF 
REPRESENTATIVES 


Hon.  W.  W.  Spaeks 
Hon.  Leo.  O.  Meigs 
Hon.  Lester  P.  Edge 
LoREN  Grinstead,  Secretary 

COUNSEL  FOR  MANAGERS 

Hon.  W.  p.  Bell,  Attorney  General 
Hon.  George  A.  Lee,  Assistant  Attorney  General 


COUNSEL  FOR  RESPONDENT 

Hon.  Geo.  C.  Israel 

OFFICERS  OF  THE  COURT 

President — Hon.  A.  S.  Ruth 

Secretary — Wm.  T.  Laube 

Assistant  Secretary — George  Gregory 

Assistants — Lucius  McGuire,  Nick  Miles, 

E.  K.  Matlock,  and  Fred  Remann 
Sergeant-at-Arms — A.  J.  Ahola 
Stenographic  Reporters — A.  C.  Baker,  George 

Harrigan,  R.  W.  McReynolds,  and 

W.  L.  Fenstermacher 


Digitized  by 


Google 


JOURNAL  OF  THE  SENATE 


IMPEACHMENT  PROCEEDINGS 


Senate  Chamber, 
Olympia,  Wash.,  June  ^5,  1909. 

During  the  afternoon  session  of  the  Senate,  the  following 
communication  was  received  from  a  committee  of  the  House  of 
Representatives : 

Mb.  Pbesident: 

Tou  are  hereby  notified  that  the  following  resolution  has  been  passed 
by  the  House  of  Representatives: 

Whereas,  The  joint  committee  appointed  to  investigate  certain  offlcea 
have  made  findings  which  warrant  the  impeachment  of  the  insurance 
commissioner  of  the  State  of  Washington,  John  H.  Schively;  and, 

Whebeas,  It  is  the  duty  of  the  House  of  Representatives  to  find  and 
present  said  impeachment;  now,  therefore,  be  it 

Resolved  hy  the  House  of  Representatives  of  the  State  of  Wash- 
itiffton.  That  John  H.  Schively,  insurance  commissioner  of  the  State  of 
Washington,  be  impeached  before  the  Senate  of  said  state  for  high 
crimes  or  misdemeanors,  or  malfeasance  in  office;  and  be  it  further 

Resolved^  That  a  committee  consisting  of  seven  members  of  the 
House  be  appointed  by  the  speaker  to  prepare  articles  of  impeachment 
and  report  the  same  to  the  House  for  consideration. 

E.  B.  Palmeb, 

E.  Milton  Stephens, 

T.  J.  Bell, 

Committee, 

On  motion  of  Senator  Rosenhaupt,  the  Committee  on  Judici- 
ary of  the  Senate  was  instructed  to  prepare  and  submit  to  the 
Senate  rules  to  govern  the  Senate  when  that  body  shall  sit  as  a 
court  of  impeachment.* 


*  The  opening  days  as  set  out  in  this  book  are  extracts  from  the  regular 
JonnuU  of  the  Senate,  showing  only  matters  pertaining  to  the  impeachment 
proceedings. 
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Senate  Chamber, 
Olympia,  Wash.,  June  28,  1909. 

On  the  opening  of  the  morning  session  of  the  Senate,  Senator 
Graves,  chairman  of  the  Committee  on  Judiciary,  submitted  the 
following  report: 

To  the  Senate  of  the  State  of  Washington: 

We,  your  Committee  on  Judiciary,  to  whom  was  referred  the  draft- 
ing of  the  rules  to  govern  your  body  in  the  trial  of  the  Impeachment 
proceedings  which  we  have  been  notified  by  the  House  of  Representa- 
tives will  be  instituted  against  John  H.  Schively,  insurance  commis- 
sioner of  the  State  of  Washington,  have  had  the  same  under  considera- 
tion, and  report  back  the  annexed  rules,  with  the  recommendation  that 
they  be  adopted  as  the  rules  to  govern  the  Senate  upon  the  hearing  of 
such  impeachment  proceedings.  We  have  deemed  it  proper  in  this  con- 
nection to  say  that,  in  the  trial  of  such  proceedings,  the  constitution 
of  the  state  and  every  precedent  renders  it  clear  that  the  Senate,  when 
hearing  impeachment  proceedings,  sits  as  a  court  of  Justice  to  try  the 
question  of  the  guilt  or  Innocence  of  the  accused  official  according  to 
the  law  and  the  evidence  submitted  to  the  Senate  upon  the  trial,  and 
that  we  have,  therefore,  deemed  it  best  to  conform  so  far  as  possible 
in  the  proceedings  upon  such  trial  to  the  procedure  in  the  courts  of  law 
of  the  state,  this  being  the  course  always  pursued  in  such  trials,  so 
far  as  our  investigations  advise. 

Respectfully  submitted, 

Will  G.  Graves,  Chairman. 

We  concur  in  the  above  report:  W.  B.  Presby,  Harry  Rosenhaupt, 
J.  W.  Bryan,  Ralph  D.  Nichols,  I.  B.  Knickerbocker. 

Rules  of  Pbocedube  and  Practice  in  the  Senate  While  Sitting  on 
THE  Trial  of  Impeachment. 

1.  Whenever  the  Senate  shall  receive  notice  from  the  House  of 
Representatives  that  managers  are  appointed  on  their  part  to  conduct 
an  impeachment  against  John  H.  Schively,  and  are  directed  to  carry 
articles  of  impeachment  to  the  Senate,  the  secretary  of  the  Senate 
shall  immediately  Inform  the  House  of  Representatives  that  the  Senate 
is  ready  to  receive  the  managers  for  the  purpose  of  exhibiting  such 
articles  of  Impeachment  agreeably  to  said  notice. 

2.  When  the  managers  of  the  impeachment  shall  be  introduced  at 
the  bar  of  the  Senate  and  shall  signify  that  they  are  ready  to  exhibit 
articles  of  impeachment  against  such  person,  the  presiding  officer  of 
the  Senate  shall  inform  the  managers  that  the  Senate  will  take  proper 
order  on  the  subject  of  the  impeachment,  of  which  due  notice  shall  be 
given  to  the  House  of  Representatives. 

3.  Upon  such  articles  being  presented  to  the  Senate,  the  Senate 
shall  proceed  to  the  consideration  of  such  articles,  and  shall  continue 
in  session  from  day  to  day  (Sundays  excepted)  after  the  trial  shall 
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commence  (unless  otherwise  ordered  by  the  Senate)  until  final  Judg- 
ment shall  be  rendered,  and  so  much  longer  as  may,  in  its  judgment, 
be  needful.  Before  proceeding  to  the  consideration  of  the  articles  of 
impeachment,  the  chief  justice  shall  administer  the  oath  hereinafter 
proTlded  to  the  members  of  the  Senate  then  present,  and  to  the  other 
members  of  the  Senate  as  they  shall  appear,  whose  duty  it  shall  be  to 
take  the  same. 

4.  The  presiding  officer  shall  have  power  to  make  and  issue,  by 
himself  or  by  the  secretary  of  the  Senate,  all  orders,  mandates,  writs 
and  precepts  authorized  by  these  rules  or  by  the  Senate,  and  to  make 
and  enforce  such  other  regulations  and  orders  in  the  premises  as  the 
Senate  may  authorize  or  provide. 

5.  The  Senate  shall  have  power  to  compel  the  attendance  of  wit- 
nesses, the  production  of  books,  documents  and  papers,  to  enforce 
obedience  to  its  orders,  mandates,  writs,  precepts  and  judgments,  to 
preserve  order,  and  to  punish  in  a  summary  way  contempts  of  and 
disobedience  to  its  authority,  orders,  mandates,  writs,  precepts  or 
judgments,  and  to  make  all  lawful  orders,  rules  and  regulations  which 
it  may  deem  essential  or  conducive  to  the  ends  of  justice;  and  the 
serge^t-at-arms,  under  the  direction  of  the  Senate,  may  employ  such 
aid  and  assistance  as  may  be  necessary  to  enforce,  execute  and  carry 
into  effect  the  lawful  orders,  mandates,  writs  and  precepts  of  the 
Senate. 

6.  The  presiding  ofllcer  upon  the  trial  shall  direct  all  the  forms 
of  proceeding  while  the  Senate  is  sitting  for  the  purpose  of  trying 
the  impeachment  and  all  forms  during  the  trial  not  otherwise  specific- 
ally provided  for.  The  presiding  officer  shall  rule  upon  all  questions 
of  evidence  and  Incidental  questions,  but  said  ruling  may,  on  demand 
of  one-fifth  of  the  members  present,  be  submitted  to  the  Senate  for 
its  decision,  and  shall  be  decided  by  yeas  and  nays. 

7.  Upon  the  presentation  of  articles  of  impeachment  and  the  or- 
ganisation of  the  Senate  as  hereinbefore  provided,  a  writ  of  summons 
shall  issue  to  the  accused,  reciting  said  articles  and  notifying  him  to 
appear  before  the  Senate  on  a  day  and  at  a  place  to  be  fixed  by  the 
Senate  and  named  in  such  writ,  and  file  his  answer  to  said  articles 
of  impeachment,  and  to  stand  to  and  abide  by  the  orders  and  Judg- 
ments of  the  Senate  thereon,  which  writ  shall  be  served  by  the  ser- 
geant-at-arms  or  his  assistant  forthwith,  either  by  the  delivery  of 
an  attested  copy  thereof  to  the  accused,  or,  if  that  cannot  conveniently 
be  done,  by  leaving  such  copy  at  his  usual  place  of  abode  or  at  the 
office  of  the  insurance  commissioner  in  the  capitol  building;  and  if 
the  writ  aforesaid  shall  fail  of  service  in  the  manner  aforesaid,  the 
proceedings  shall  not  thereby  abate,  but  further  service  may  be  made 
in  such  manner  as  the  Senate  shall  direct.  If  the  accused,  after  ser- 
vice, shall  fail  to  appear,  either  in  person  or  by  attorney,  on  the  day 
so  fixed  therefor  as  aforesaid,  or,  appearing,  shall  fail  to  file  his  answer 
to  such  articles  of  impeachment,  the  trial  shall  proceed  nevertheless 
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as  upon  a  plea  of  not  guilty.  If  a  plea  of  guilty  shall  be  entered. 
Judgment  may  be  entered  thereon  without  further  proceedings. 

8.  At  the  convening  of  the  Senate  on  the  day  appointed  for  the 
return  of  the  summons  against  the  accused  the  legislative  and  execu- 
tive business  of  the  Senate  shall  be  suspended  and  the  secretary  of 
the  Senate  shall  administer  an  oath  to  the  returning  officer  in  the 
form  following,  viz: 

"I,  ,  do  solemnly  swear  that  the  return  made 

by  me  upon  the  process  issued  on  the day  of 

1909,  by  the  Senate  against  John  H.  Schively  is  truly  made,  and  that 
I  have  performed  such  service  as  herein  described.  So  help  me  God." 
— which  oath  shall  be  entered  at  large  on  the  records. 

9.  The  accused  shall  then  be  called  to  appear  and  answer  the 
articles  of  impeachment  against  him.  If  he  appear,  or  any  person 
for  him,  the  appearance  shall  be  recorded,  stating  particularly  if  by 
himself  or  by  agent  or  attorney,  naming  the  person  appearing  and 
the  capacity  in  which  he  appears.  If  he  do  not  appear,  either  person- 
ally or  by  agent  or  attorney,  that  fact  shall  be  recorded. 

10.  On  the  day  appointed  for  the  trial  of  impeachment,  the  legis- 
lative and  executive  business  of  the  Senate  shall  be  suspended  and 
the  secretary  shall  give  notice  to  the  House  of  Representatives  that 
the  Senate  is  ready  to  proceed  with  the  impeachment  of  John  H. 
Schively  in  the  Senate  chamber. 

11.  The  secretary  of  the  Senate  shall  record  all  the  proceedings, 
and  the  same  shall  be  reported  in  the  same  manner  as  the  legislative 
proceedings  of  the  Senate.  It  shall  be  the  duty  of  the  secretary  of 
the  Senate  to  procure  the  services  of  competent  stenographers  to  re- 
port all  the  testimony  and  proceedings  in  impeachment,  and  to  have 
the  same  extended  and  incorporated  in  the  proceedings  of  the  Senate. 

12.  Counsel  for  the  parties  shall  be  admitted  to  appear  and  be 
heard  upon  the  impeachment. 

13.  All  motions  made  by  the  parties  or  their  counsel  shall  be  ad- 
dressed to  the  presiding  officer,  and  if  he  or  any  senator  shall  require 
it  they  shall  be  committed  to  writing  and  read  at  the  secretary's  table. 

14.  Witnesses  shall  be  examined  by  one  person  on  behalf  of  the 
party  producing  them  and  then  cross-examined  by  one  person  on  the 
other  side.  Senators  shall  not  propound  questions  to  witnesses,  but 
questions  may  be  submitted  in  writing  to  the  presiding  officer,  whose 
ruling  thereon  shall  be  governed  as  all  other  questions  of  fact. 

15.  All  preliminary  or  interlocutory  questions  and  all  motions 
shall  be  argued  for  not  exceeding  fifteen  minutes  on  each  side,  unless 
the  Senate  shall  by  order  extend  the  time. 

16.  The  case  on  each  side  shall  be  opened  by  one  person.  The 
final  argument  on  the  merits  may  be  made  by  two  persons  on  each 
side,  and  the  argument  shall  be  opened  and  closed  on  the  part  <y'  the 
House  of  Representatives. 

17.  On  the  final  question  whether  the  impeachment  is  sustained, 
the  yeas  and  nays  shall  be  taken  on  each  article  of  impeachment  sep- 
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arately,  and  if  the  impeachment  shall  not,  upon  any  of  the  articles 
presented,  be  sustained  by  the  votes  of  twenty-eight  members,  a  Judg- 
ment of  acquittal  shall  be  entered;  but  if  the  person  accused  in  such 
articles  of  impeachment  shall  be  convicted  upon  any  of  said  articles 
by  the  votes  of  twenty-eight  of  the  members,  the  Senate  shall  proceed 
to  pronounce  Judgment,  and  a  certified  copy  of  such  Judgment  shall 
be  deposited  in  the  office  of  the  secretary  of  state. 

18.  All  interlocutory  orders  and  decisions  shall  be  made  by  the 
presiding  officer,  but,  upon  demand  of  one-fifth  of  the  members  of 
the  Senate,  any  such  interlocutory  order  or  decision  shall  be  submitted 
to  the  house  and  decided  by  a  vote  taken  upon  yeas  and  nays.  The 
decision  shall  be  entered  upon  the  record,  whether  made  b^  the  pre- 
siding officer  or  by  the  house,  and  the  record  shall  also  show  whether 
the  question  was  decided  by  the  presiding  officer  or  by  the  house.  All 
decisions  shall  be  made  without  debate,  except  when  the  doors  shall 
be  closed  for  deliberation,  and  in  that  case  no  member  shall  speak 
more  than  once  on  one  question,  and  for  not  more  than  ten  minutes 
on  an  Interlocutory  question,  and  for  not  more  than  fifteen  minutes 
on  the  final  question,  unless  by  consent  of  the  Senate,  to  be  had  with- 
out debate. 

19.  The  following  oath  shall  be  administered  to  the  witnesses,  viz: 

"You,   ,  do  swear  (or  affirm,  as  the 

case  may  be)  that  the  evidence  you  shall  give  in  the  impeachment  pro- 
ceedings against  John  H.  Schively  now  pending  before  this  body  shall 
be  the  truth,  the  whole  truth,  and  nothing  but  the  truth.  So  help 
you  God." 

—which  oath  shall  be  administered  by  the  secretary  or  by  the  pre- 
siding officer. 

The  following  form  of  subpcsna  shall  be  issued  on  the  application 
of  the  managers  of  the  impeachment,  or  of  the  accused  official,  or  of 
his  or  their  counsel: 

*'8tate  of  Washington,  to  ,  greeting: 

"You  and  each  of  you  are  hereby  commanded  to  appear  before  the 

Senate  of  the  State  of  Washington  on  the day  of 

1909,  at  the  Senate  chamber,  in  the  city  of  Olympia,  then  and  there 
to  testify  as  to  matters  upon  whicji  you  may  be  interrogated  in  the 
cause  which  is  before  the  Senate  in  which  the  House  of  Representatives 
have  impeached  John  H.  Schively. 

"Fail  not 

"Witness  the  Honorable  A.  S.  Ruth,  President  pro  tempore  of  the 

Senate,  at  the  city  of  Olympia  this   day  of   

A.  D.  1909. 


"Secretary  of  the  Senate/' 
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To  the  BubpoBna  shall  be  attached  the  following  form  of  direction 
for  service: 

"The  State  of  Washington,  to ,  greeting: 

"You  are  hereby  commanded  to  serve  and  return  the  within  sub- 
poana  according  to  law. 

"Dated  at  Olympia,  this day  of A.  D.  1909. 


"Secretary  of  the  Senate." 

The  following  oath  shall  be  administered  to  the  members  of  the 
Senate  before  sitting  for  the  trial  of  the  impeachment  proceedings: 

"I  solemnly  swear  (or  affirm,  its  the  case  may  be)  that  in  all 
things  appertaining  to  the  trial  of  the  impeachment  of  John  H. 
Schively,  now  pending,  I  will  do  impartial  Justice  according  to  the 
constitution  and  the  laws  and  according  to  the  law  and  the  evidence 
that  may  be  produced  before  this  body  upon  the  hearing  of  such  pro- 
ceeding.   So  help  me  God." 

Such  oath  shall  be  administered  by  the  chief  justice  of  the  supreme 
court  of  the  state  prior  to  proceeding  with  the  hearing  of  the  trial. 

The  following  form  of  summons  shall  be  Issued  and  served  upon 
the  accused  official: 

"The  State  or  Washington,  ss: 

"The  State  of  Washington  to  John  H,  Schively,  greeting: 

"Whereas,  The  House  of  Representatives  of  the  State  of  Wash- 
ington did  on  the  day  of  A.D.  1909,  exhibit 

to  the  Senate  articles  of  Impeachment  against  you,  the  said  John  H. 
Schively,  in  the  words  following  (here  insert  articles)  and  demand 
that  you  should  be  put  to  answer  the  accusations  set  forth  In  said 
articles,  and  that  such  proceedings,  examinations,  trials  and  Judgments 
might  be  thereupon  had  as  are  agreeable  to  law  and  justice; 

"Now,  therefore,  you,  the  said  John  H.  Schively,  are  hereby  sum- 
moned to  be  and  appear  before  the  Senate  of  the  State  of  Washington, 

at  the  Senate  chamber,  in  the  city  of  Olympia,  on  the day  of 

1909,  at M.,  then  and  there  to  answer  the 

said  articles  of  Impeachment,  and  then  and  there  to  abide  by,  obey 
and  perform  such  orders,  directions  and  Judgments  as  the  Senate  of 
the  State  of  Washington  shall  make  in  the  premises,  according  to 
the  constitution  and  laws  of  the  United  States  and  of  the  State  of 
Washington,  and  therein  fail  not. 

"Witness  the  Honorable  A.  S.  Ruth,  president  pro  tempore  of  the 

Senate,  at  the  city  of  Olympia,  this day  of 

A.  D.  1909.  

"Secretary  of  the  Senate." 

Upon  said  writ  of  summons  the  following  return  or  precept  shall 
be  endorsed: 

"The  State  of  Washington,  ss: 

"The  State  of  Washington,  to  ,  greeting: 

"You  are  hereby  commanded  to  deliver  to  and  leave  with  John  H. 
Schively,  If  conveniently  to  be  found,  or,  if  not,  to  leave  at  his  usual 
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place  of  abode  or  at  his  usual  place  of  business,  in  some  conspicuous 
place,  a  true  and  attested  copy  of  the  within  writ  of  summons,  together 
with  a  like  copy  of  this  precept;  and,  in  whichsoever  way  you  perform 
the  service,  let  it  be  done  at  least days  before  the  appear- 
ance day  mentioned  in  said  writ  of  summons. 

''Fail  not,  and  make  return  of  this  writ  of  summons  and  precept, 
with  your  proceedings  thereon  endorsed,  on  or  before  the  appearance 
day  mentioned  in  said  writ  of  summons. 

''Witness  the  Honorable  A.  S.  Ruth,  presid^it  pro  tempore  of  the 

Senate,  at  the  city  of  Olympia,  this  day  of  , 

A.D.  1909. 


"Seoretary  of  the  Senate." 

20.  The  accused  official  shall  be  required  to  Join  issue  upon  each 
article  of  the  articles  of  the  Impeachment  proceeding,  which  he  may 
do  by  answer,  and  by  such  answer  may  present,  as  to  each  article,  the 
question  of  the  sufficiency  of  the  facts  alleged  as  cause  for  impeach- 
ment, a  denial  of  such  facts,  or  new  matter  tending  to  defeat  their 
effect.  In  the  event  that  new  matter  is  pleaded  as  a  defense,  the  man- 
agers shall  be  required  to  Join  issue  thereupon.  The  rules  of  the  com- 
mon law,  save  as  modified  by  statute,  and  as  now  administered  by  the 
courts  of  this  state,  shall  govern  in  the  decision  of  all  questions  of 
evidence  and  of  all  interlocutory  matters  arising  during  the  progress 
of  the  trial  whereinsoever  they  are  applicable.  The  board  of  managers 
■hall  open  the  case,  presenting  the  evidence  to  sustain  the  articles  of 
Impeachment  The  accused  official  shall  then  introduce  such  evidence 
as  he  desires,  and  the  managers  may  close  with  rebuttal  evidence.  At 
the  conclusion  of  the  evidence  and  the  arguments,  the  secretary  of  the 
Senate  shall  read  the  several  articles  successively,  and  after  the  read- 
ing of  each  article  the  secretary  will  put  the  question  of  guilty  or 
not  guilty  to  each  senator,  who  shall  rise  in  his  place,  as  follows: 
*lir.  Senator:  How  say  you.  Is  the  defendant,  John  H.  Schlvely,  in- 
surance commissioner  of  the  State  of  Washington,  guilty  or  not  guilty 
of  the  offense  charged  in  this  article?"  Each  senator  shall  thereupon 
answer  "Guilty"  or  "Not  Guilty"  and  his  vote  shall  be  so  recorded, 
and,  in  addition,  he  may  have  entered  upon  the  record  an  explanation 
of  his  vote. 

21.  Should  the  sufficiency,  as  matter  of  law,  of  the  allegations  con- 
tained in  the  articles  of  impeachment  or  of  the  evidence  adduced  in 
support  thereof  to  warrant  an  impeachment,  be  questioned  at  any 
stage  during  the  proceedings,  such  question  shall  be  then  tried  and 
determined  by  a  yea  and  nay  vote.  Should  the  articles  be  declared 
legally  insufficient  to  warrant  impeachment  by  such  vote,  or  the  evi- 
dence adduced  in  support  thereof  be  so  declared,  the  impeachment  pro- 
ceedings shall  thereupon  terminate,  but  upon  the  final  question  of 
guilty  or  not  guilty  such  prior  decision  shall  not  be  conclusive,  but 
the  whole  question,  both  upon  the  law  and  the  facts,  shall  be  open 
for  consideration. 
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On  motion  of  Senator  Graves,  the  rules  recommended  by  the 
Committee  on  Judiciary  for  the  conduct  of  impeachment  pro- 
ceedings were  adopted  by  roll  call. 

Voting  aye:  Senators  Anderson,  Arrasmlth,  Bassett,  Blair,  Brown, 
Bryan,  CotterlUr  Cox,  Davis,  Eastham,  Fatland,  Fishback,  Graves. 
Hutchinson,  Huxtable,  Kline,  Knickerbocker,  McGregor,  McGowan, 
Myers.  Minkler,  Nichols,  Poison,  Potts,  Presby,  Roberts,  Rosenhaupt, 
Rydstrom,  Smith,  Smithson,  Stevenson,  Stewart.  Whitney,  Williams, 
Mr.  President — 35. 

Absent  or  noting:  Senators  Allen.  Booth,  Cameron,  Falconer.  Met- 
calf,  Paulhamus,  Piper — 7. 


.  Senate  Chamber, 
Olympia,  Wash.,  June  SO,  1909, 

During  the  afternoon  session  of  the  Senate  the  following 
message  was  received  from  the  House  of  Representatives: 

Mr.  President: 

The  House  has  adopted  articles  of  impeachment  against  John  H. 
Schively,  insurance  commissioner  of  the  State  of  Washington,  and, 
pursuant  to  motion,  the  speaker  has  appointed  as  the  board  of  man- 
agers of  the  impeachment  proceedings  before  the  bar  of  the  Senate  the 
following:  Messrs.  Meigs,  Sparks,  Hubbell,  Lambert,  Todd,  Edge, 
Jackson  (F.  C),  Buchanan,  and  McGregor. 

LoREN  Grin  STEAD,  Chief  Clerk. 

The  secretary  was  instructed  to  notify  the  House  that  the 
Senate  is  ready  to  receive  the  board  of  managers  in  the  matter 
of  the  impeachment  proceedings  against  John  H.  Schively,  in- 
surance commissioner. 

Messrs.  Sparks,  Lambert,  Todd  and  Jackson  (F.  C),  mem- 
bers of  the  board  of  managers,  appeared  at  the  bar  of  the  Sen- 
ate and  presented  the  articles  of  impeachment  in  the  matter 
of  the  proceedings  instituted  by  the  House  against  John  H. 
Schively,  insurance  commissioner  of  the  State  of  Washington, 
and  the  same  were  read  by  the  secretary  of  the  Senate,  as  fol- 
lows, to- wit : 
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ARTICLES  OF  IMPEACHMENT. 

Articles  exhibited  by  the  House  of  Representatives  of  the  State  of 
Washington  in  the  name  of  themselves  and  of  nil  the  people  of 
the  State  of  Washington  against  John  H.  Schively,  insurance 
commissioner  of  the  State  of  Washington,  in  maintenance  and 
support  of  their  impeachment  against  him  for  high  crimes  and 
misdemeanors  and  malfeasance  in  office. 

ARTICLE   I. 

That  at  all  times  since  the  13th  day  of  January,  1909,  J.  H.  Schlvely 
has  been  and  now  Is  the  duly  elected,  qualified  and  acting  Insurance 
Ck>mmlssloner  of  the  State  of  Washington;  that  for  eight  years  last 
past  and  until  the  13th  day  of  January,  1909,  said  J.  H.  Schlvely  was 
the  duly  appointed  and  acting  Deputy  Insurance  Commissioner  of  the 
State  of  Washington. 

That  the  said  J.  H.  Schlvely,  unmindful  of  the  duties  of  his  office, 
did  on  the  dates  hereinafter  mentioned  conduct  himself  in  a  manner 
highly  arbitrary,  oppressive  and  unjust,  and  was  guilty  of  extortion  In 
violation  of  the  Constitution  and  laws  of  the  State  of  Washington  In 
the  following  manner,  to-wlt: 

That  F.  J.  Martin  of  Seattle,  Washington,  on  or  about  April  1st, 
1905,  represented  to  J.  H.  Schlvely,  Deputy  Insurance  Commissioner, 
that  he  desired  to  enter  five  insurance  companies  to  the  State  of  Wash- 
ington; that  the  said  Schlvely  represented  to  the  said  Martin  that  the 
usual  custom  of  the  Insurance  Department  was  to  charge  an  advance 
examination  fee  of  1300.00  each  for  the  admission  of  companies,  but 
that  as  the  said  Martin  desired  to  enter  several  companies,  the  advance 
examination  charge  would  be  two  hundred  dollars  (|200.00)  each;  that 
the  said  Martin,  acting  upon  the  said  representations,  did  enter  the 
following  companies  on  the  dates  herein  specified,  and  did  pay  to  the 
said  J.  H.  Schlvely,  as  Deputy  Insurance  Commlsslciper,  the  entrance 
fees  In  advance  set  opposite  each  company  herein: 

Indiana  Millers'  Fire  Insurance  Company  of  Indianapolis,  Indiana, 
in  the  month  of  April,  1905,  paid  entrance  fees  through  F.  J.  Martin 
of  1235.00, 

Central  Manufacturers'  Mutual  Insurance  Company  of  Van  Wert, 
Ohio,  In  the  month  of  April,  1905,  paid  entrance  fees  through  F.  J. 
Martin  of  $235.00, 

The  American  Guarantee  Fund  Mutual  Fire  Insurance  Company  of 
St  Louis,  Mo.,  in  the  month  of  May,  1905,  paid  entrance  fees  through 
F.  J.  Martin  of  |2S5.00, 

Texas  National  Fire  Insurance  Company  of  Fort  Worth,  Texas,  in 
the  month  of  April,  1907,  paid  entrance  fees  thorough  F.  J.  Martin  of 
$235.00, 

Lumbermen's  Mutual  Insurance  Company  of  Mansfield,  Ohio,  in  the 
month  of  August,  1905,  paid  entrance  fees  through  F.  J.  Martin  of 
1236.00. 
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That  In  none  of  the  Instances  herein  mentioned  did  the  state  receive 
more  than  thirty-five  (135.00)  dollars  from  each  of  these  companies  as 
the  statutory  entrance  fee  for  the  admission  of  insurance  companies 
to  do  business  inr  this  state. 

Whebefobb,  The  said  J.  H.  Schlvely,  as  Deputy  Insurance  Commis- 
sioner aforesaid,  by  demanding  of  and  receiving  from  the  said  F.  J. 
Martin  the  sum  of  two  hundred  and  thirty-five  (1236.00)  dollars  as 
the  entrance  fee  from  each  of  the  companies  herein  mentioned  was 
guilty  of  a  high  crime  and  misdemeanor  and  malfeasance  in  office  and 
extortion,  unjust,  arbitrary  and  oppressive  conduct 

ARTICLE  II. 

That  in  January,  1908,  the  said  J.  H.  Schlvely,  as  Deputy  Insurance 
Commissioner,  represented  to  Chas.  S.  Lebo  that  the  costs  of  admission 
of  insurance  companies  to  the  State  of  Washington  were  two  hundred 
and  thirty-five  dollars  ($235.00)  each;  that  Chas.  S.  Lebo  came  to 
Olympia,  Washington,  in  March,  1908,  and  sought  to  admit  the  Com- 
mercial Fire  Insurance  Company  of  Texas  and  the  Southern  National 
Fire  Insurance  Company  of  Texas  to  do  business  in  this  state;  that 
the  said  Schlvely  thereupon  represented  to  the  said  Lebo  that  the 
entrance  fees  would  be  two  hundred  and  thirty-five  dollars  (1235.00)  for 
each  company;  that  said  Lebo  stated  that  he  could  not  pay  that  amount, 
whereupon  the  said  Schlvely  arranged  with  him  to  admit  these  two 
companies,  and  did  admit  these  two  companies  In  March,  1908,  upon 
the  payment  of  the  following  fees:  One  hundred  and  thirty-seven 
(1137.00)  dollars  for  the  Commercial  Fire  Insurance  Company,  and 
thirty-seven  dollars  (137.00)  for  the  Southern  National  Insurance  Com- 
pany; the  said  Schlvely  at  the  time  stating  to  the  said  Lebo  that  he 
could  pay  the  balance  of  three  hundred  dollars  (1300.00)  to  cover  ex- 
amination fees  as  soon  as  he  was  able  to  do  so. 

Whebefobe,  The  said  J.  H.  Schlvely,  Deputy  Insurance  Commissioner 
as  aforesaid,  was  guilty  of  extortion,  malfeasance  in  office,  high  crimes 
and  misdemeanors,  and  unjust,  arbitrary  and  oppressive  conduct  in 
demanding  of  and  receiving  from  the  said  Lebo  a  greater  sum  than 
he  was  by  statute  allowed  to  receive. 

ARTICLE  III. 

That  in  September,  1908,  when  the  Boston  Insurance  Company  of 
Boston,  Massachusetts,  entered  the  State  of  Washington,  the  company 
paid  the  said  J.  H.  Schlvely,  Deputy  Insurance  Commissioner,  one  hun- 
dred dollars  ($100.00)  for  "verification  of  report,"  which  amount  was 
receipted  for  by  J.  H.  Schlvely  as  Deputy  Insurance  Commissioner  on 
September  14,  1908;  that  the  State  of  Washington  never  received  the 
one  hundred  dollars  ($100.00)  nor  any  part  thereof;  that  J.  H.  Schlvely, 
Deputy  Insurance  Commissioner,  was  not  authorized  nor  permitted  by 
statute  to  collect  this  or  receive  any  other  amount  for  verification  of 
report. 

Whebefobe,  The  said  J.  H.  Schlvely,  as  Deputy  Insurance  Commis- 
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sioner,  in  demanding  of  and  receiving  from  the  said  Boston  Insurance 
Ck>mpany  one  hundred  dollars  (1100.00)  was  guilty  of  extortion,  high 
crimes  and  misdemeanors  and  malfeasance  in  office. 

ARTICLE  IV. 

That  the  said  J.  H.  Schively,  as  Deputy  Insurance  Commissioner, 
on  February  19,  1907,  demanded  of  and  received  from  the  Capital  Life 
Insurance  Company  of  Colorado,  the  sum  of  two  hundred  and  thirty- 
five  dollars  (1235.00),  two  hundred  of  which  appears  in  the  receipt 
given  by  said  Schively  for  "verifying  report";  that  from  this  amount 
the  state  received  nothing  but  the  thirty-five  dollar  (|36.00)  entrance 
fee;  that  the  said  J.  H.  Schively  had  no  authority  in  law  for  the  col- 
lection of  anything  but  a  thirty-five  dollar  ($35.00)  entrance  fee  from 
said  company. 

Whekefobe,  The  said  Schively  in  demanding  and  receiving  from  the 
Capital  Life  Insurance  Company  the  sum  of  two  hundred  and  thirty- 
five  dollars  ($235.00)  was  guilty  of  extortion,  high  crimes  and  mis- 
demeanors and  malfeasance  in  office. 

ARTICLE  V. 
That  on  February  4,  1907,  the  said  J.  H.  Schively,  as  Deputy  Insur- 
ance Commissioner,  made  the  following  representations  to  the  Colorado 
National  Life  Assurance  Company,  of  Denver,  Colorado: 

"In  accordance  with  your  request  of  January  28th,  I  am  sending 
you  under  separate  cover  all  blanks  necessary  to  be  filled  out  in  seeking 
admittance  to  transact  business  in  this  state,  together  with  copies  of 
all  insurance  laws.  The  entrance  fees  are  two  hundred  and  thirty-five 
dollars,  thirty-five  dollars  statutory  entrance  fees  and  two  hundred 
dollars  for  the  verification  of  your  first  report,  all  payable  in  advance. 
"Very  truly  yours, 

"J.  H.  Schively, 

**Deputy  Insurance  Commiaaioner'* ; 
That  the  Colorado  National  Life  Assurance  Company  paid  an  en- 
trance fee  according  to  the  representations  contained  in  said  letter  of 
two  hundred  and  thirty-five  dollars  ($235.00)  and  received  a  receipt 
covering  said  item;  that  after  the  payment  of  said  sum  and  on  March 
14th,  1907,  the  said  Schively  wrote  the  following  letter: 
"H.  L.  8ear8,  Secretary  Colorado  National  Life  Assurance  Co.,  Denver, 
Colorado, 

"Dear  Sir:  Herewith  please  find  your  certificate  of  authority  as 
under  current  date,  together  with  vouchers  covermg  your  several  checks. 
The  two  licenses  have  been  forwarded  direct  to  your  agents.  I  bid 
you  welcome  to  the  State  of  Washington  and  wish  you  every  success. 
It  will  give  me  pleasure  to  advance  your  interests  in  whatever  way  I 
can  that  may  be  consistent  with  an  impartial  administration  of  this 
department.  "Very  truly  yours, 

"J.  H.  Schively, 
"Deputy  Insurance  Commissioner'*; 
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That  the  State  of  Washington  received  no  part  of  the  said  two  hun- 
dred and  thirty-five  dollars  ($235.00)  except  the  sum  of  thirty-five 
dollars  ($35.00),  which  was  the  statutory  entrance  fee. 

WuEBEFOBE,  The  said  J.  H.  Schively,  as  Deputy  Insurance  Commis- 
sioner, in  demanding  of  and  receiving  from  the  said  Colorado  National 
Life  Assurance  Company  the  entrance  fee  of  two  hundred  thirty-five 
dollars  ($235.00)  was  guilty  of  extortion,  high  crimes  and  misdemeanors 
and  malfeasance  in  office. 

ARTICLE  VI. 
That  the  said  J.  H.  Schively,  Deputy  Insurance  Commissioner,  in 
August,  1907,  received  from  the  Commonwealth  Insurance  Company  of 
New  York  one  hundred  and  thirty -seven  dollars  ($137.00)  and  receipted 
for  the  said  amount  as  follows: 

"Insubance  Depabtment, 
"State  of  Washington, 

"Olympia,   August   16,    1907. 
"Received  from  Commonwealth  Insurance  Company  of  New  York  one 
hundred  and  thirty-seven  dollars   ($137.00),  account  of  entrance  fees 
$35.00,  verifying  report  $100.00,  one  license  $2.00. 

"J.  H.  Schively, 

"Deputy  Insurance  Commissioner" ; 
That  the  state  received  no  part  of  said  sum,  except  the  sum  of 
thirty-seven  dollars  ($37.00),  which  was  the  statutory  fee,  and  the  fee 
for  the  agent's  license. 

Whebefore,  J.  H.  Schively,  as  Deputy  Insurance  Commissioner,  in 
demanding  of  and  receiving  from  the  Commonwealth  Insurance  Com- 
pany of  New  York  the  said  one  hundred  and  thirty-seven  dollars 
($137.00)  was  guilty  of  extortion,  high  crimes  and  misdemeanors  and 
malfeasance  in  office. 

ARTICLE  VII. 

That  in  March,  1908,  the  said  J.  H.  Schively,  as  Deputy  Insurance 
Commissioner,  demanded  of  and  received  from  the  Illinois  National 
Fire  Insurance  Company  of  Springfield,  Illinois,  the  sum  of  two  hun- 
dred and  thirty-seven  dollars  ($2^7.00),  thirty-five  dollars  "on  account 
of  entrance  fees,  one  license  $2.00,  verifying  report  two  hundred  dollars 
($200.00)";  that  the  State  of  Washington  received  no  part  of  said  sum 
except  the  statutory  fees  of  thirty-seven  dollars  ($37.00). 

Wherefore,  J.  H.  Schively,  as  Deputy  Insurance  Commissioner,  in 
demanding  of  and  receiving  from  the  Illinois  National  Fire  Insurance 
Company  the  sum  of  two  hundred  and  thirty-seven  dollars  ($237.00) 
was  guilty  of  extortion,  high  crimes  and  misdemeanors  and  malfeasance 
in  office. 

ARTI€LE  VIII. 

That  on  December  6,  1906,  said  J.  H.  Schively,  as  Deputy  Insurance 
Commissioner,  received  from  the  Jefterson  Fire  Insurance  Company  of 
Philadelphia,  upon  the  entrance  of  said  company  to  this  state,  the  sum 
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of  one  hundred  and  thirty-five  dollars  (|135.00)»  thirty-five  dollars  en- 
trance fees  and  one  hundred  dollars  ($100.00)  for  "verifying  report"; 
that  the  State  of  Washington  received  no  part  of  said  sum  except  the 
sum  of  thirty-five  dollars  ($35.00). 

Wherefore,  The  said  J.  H.  Schively  in  demanding  of  and  receiving 
from  the  Jefferson  Fire  Insurance  Company  of  Philadelphia  the  sum  of 
one  hundred  and  thirty-five  dollars  ($135.00)  was  guilty  of  extortion, 
high  crimes  and  misdemeanors  and  malfeasance  in  oflice. 

ARTICLE  IX. 

That  in  January,  1908,  said  J.  H.  Schively,  Deputy  Insurance  Com- 
missioner, demanded  of  and  received  from  the  Massachusetts  Bonding 
and  Insurance  Company  of  Boston,  Mass.,  two  hundred  and  forty  dol- 
lars ($240.00),  and  on  January  22,  1908,  issued  receipts  covering  said 
item  as  follows:  "Entrance  fee  $35.00,  one  license  $5.00,  verification 
of  report  $200.00;  that  the  State  of  Washington  received  no  part  of 
said  sum  except  the  thirty-five  dollars  ($35.00)  statutory  fee  and  $5.00 
for  agent's  license. 

Wherefore,  J.  H.  Schively,  as  Deputy  Insurance  Commissioner,  in 
demanding  of  and  receiving  from  the  Massachusetts  Bonding  and  In- 
surance Company  the  sum  of  two  hundred  and  forty  dollars  ($240.00) 
was  guilty  of  extortion,  high  crimes  and  misdemeanors  and  malfeasance 
in  oflice. 

ARTICLE  X. 

That  in  June,  1907,  said  J.  H.  Schively,  Deputy  Insurance  Commis- 
sioner, demanded  of  and  received  from  the  National  Live  Stock  Insur- 
ance Association  of  Portland,  Oregon,  one  hundred  and  thirty-five  dol- 
lars ($135.00)  and  receipted  for  the  said  sum  as  follows:  "Entrance 
fees  $35.00,  official  examination  $100";  that  the  state  of  Washington 
received  no  part  of  said  sum  except  the  statutory  entrance  fee  of  thirty- 
five  dollars  $35.00). 

Wherefore,  The  dald  J.  H.  Schively,  as  Deputy  Insurance  Commis- 
sioner, in  demanding  of  and  receiving  from  the  National  Life  Stock 
Insurance  Association  the  sum  of  one  hundred  and  thirty-five  dollars 
($135.00)  was  guilty  of  extortion,  high  crimes  and  misdemeanors  and 
malfeasance  in  oflice. 

ARTICLE  XI. 

That  said  J.  H.  Schively,  as  Deputy  Insurance  Commissioner,  on 
June  1st,  1908,  received  two  hundred  and  thirty-five  dollars  ($235.00) 
from  the  Philadelphia  Casualty  Company  of  Philadelphia  and  receipted 
for  said  item  as  follows:  "Entrance  fee  $35,  verifying  report  $200.00"; 
that  the  State  of  Washington  received  no  part  of  the  same  except  the 
statutory  fee  of  thirty-five  dollars  ($35.00). 

Whebetore,  The  said  J.  H.  Schively,  as  Deputy  Insurance  Commis- 
sioner, in  demanding  of  and  receiving  from  the  Philadelphia  Casualty 
Company  the  sum  of  two  hundred  and  thirty-five  dollars  ($235.00)  was 
—2 
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guilty  of  extortion,  high  crimes  and  misdemeanors  and  malfeasance  Iti 
ofBce. 

ARTICLE  XII., 

That  the  said  J.  H.  Schively,  as  Deputy  Insurance  Commissioner, 
on  January  1,  1907,  received  from  the  Seaboard  Fire  and  Marine  Insur- 
ance Company  of  Galveston,  Texas,  one  hundred  and  thirty-five  dollars 
(1135.00)  as  entrance  fees  to  this  state  and  receipted  for  the  said  item 
as  follows:  "Verifying  report  $100.00,  entrance  fee  $35.00";  that  the 
State  of  Washington  received  no  part  of  said  sum  except  the  statutory 
entrance  fee  of  thirty-five  dollars  ($35.00). 

Wherefore,  The  said  J.  H.  Schively,  as  Deputy  Insurance  Commis- 
sioner, in  demanding  of  and  receiving  from  the  Seaboard  Fire  and 
Marine  Insurance  Company  the  sum  of  one  hundred  and  thirty-five  dol- 
lars ($135.00)  was  guilty  of  extortion,  high  crimes  and  misdemeanors 
and  malfeasance  in  office. 

ARTICLE  XIII. 

That  said  J.  H.  Schively,  as  Deputy  Insurance  Commissioner,  on 
February  10,  1908,  received  from  the  United  Surety  Company  of  Balti- 
more, Maryland,  an  entrance  fee  of  two  hundred  and  forty-five  dollars 
($245.00),  which  was  receipted  for  by  him.  "account  of  entrance  fee  and 
examination  $235,  two  licenses  $10.00";  that  upon  the  same  day  the 
money  was  received  and  receipt  therefor  issued  the  said  Schively 
granted  the  United  Surety  Company  a  certificate  of  authority  to  trans- 
act business  in  this  state;  that  the  State  of  Washington  received  no 
part  of  said  two  hundred  and  forty-five  dollars  ($245.00)  except  the  sum 
of  thirty-five  dollars  ($35.00)  for  statutory  entrance  fees  and  the  two 
agents'  license  fees  of  ten  dollars  ($10.00). 

Wherefore,  The  said  J.  H.  Schively,  as  Deputy  Insurance  Commis- 
sioner, in  demanding  of  and  receiving  from  the  United  Surety  Company 
the  sum  of  two  hundred  and  forty-five  dollars  ($245.00)  was  guilty  of 
extortion,  high  crimes  and  misdemeanors  and  malfeasance  in  office. 

ARTICLE  XIV. 

That  on  June  13,  1908,  Henry  Carstens,  of  Seattle,  Washington,  paid 
to  said  J.  H.  Schively,  Deputy  Insurance  Commissioner,  one  hundred 
and  seventy  dollars  ($170)  for  the  entrance  to  this  state  of  the  Dixie 
Fire  Insurance  Co.  of  North  Carolina,  and  the  North  State  Fire  In- 
surance Company  of  North  Carolina;  that  the  State  of  Washington 
received  no  part  of  said  sum  except  the  statutory  fees  of  thirty-five 
dollars  ($35)  each  for  the  entrance  of  each  company. 

Wherefore,  The  said  J.  H.  Schively,  as  Deputy  Insurance  Commis- 
sioner, in  demanding  of  and  receiving  from  the  said  Henry  Carstens 
the  sum  of  one  hundred  and  seventy  dollars  ($170)  was  guilty  of  extor- 
tion, high  crimes  and  misdemeanors  and  malfeasance  in  office. 

ARTICLE  XV. 
That  on  March  10,  1908,  the  said  J.  H.  Schively,  as  Deputy  Insurance 
Commissioner,  demanded  of  and  received  from  the  Michigan  Commer- 
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tM  Insuranod  Company,  of  Ltaasing,  Michigan,  the  sum  of  one  hiiji- 
dred  and  thirty-flve  dollars  (|135)  aa  entranee  fees  to  this  state;  tliat 
the  State  of  Washington  received  no  part  of  said  sum  except  the  statu- 
tory fee  of  thirty-five  dollars  ($35). 

Whebefobe,  The  said  J.  H.  Schively,  as  Deputy  Insurance  Commis- 
aloner.  In  demanding  of  and  receiving  from  the  Michigan  Commercial 
Insurance  Company  the  sum  of  one  hundred  and  thirty-five  dollars 
($135)  was  guilty  of  extortion,  high  crimes  and  misdemeanors  and 
malfeasance  in  office. 

ARTICLE  XVI. 

That  on  May  4,  1908,  said  J.  H.  Schively,  as  Deputy  Insurance  Com- 
missioner, represented  to  the  Standard  Fire  Insurance  Company  of 
Keokuk,  Iowa,  that  the  cost  of  admission  to  the  state  would  he  two 
bundred  and  thirty-five  dollars  ($235),  payable  in  advance;  that  In 
August,  1908,  said  J.  H.  Schively  received  from  said  company  through 
Mr.  Fred  Tebhins,  of  Spokane,  the  amount  demanded  in  his  previous 
letter  to  the  Iowa  company,  and  thereupon  license  was  Issued  to  said 
company  to  do  business  In  this  state;  that  the  State  of  Washington 
received  no  part  of  said  sum  except  the  statutory  entrance  fee  of  thirty- 
live  dollars  ($35). 

Whebefore,  The  said  J.  H.  Schively,  as  Deputy  Insurance  Commis- 
sioner, in  demanding  of  and  receiving  from  the  Standard  Fire  Insur- 
ance Company  of  Keokuk,  through  Its  Spokane  agent,  Fred  Tebhins, 
the  sum  of  two  hundred  and  thirty-five  dollars  ($235)  was  guilty  of 
«xtortlon,  high  crimes  and  misdemeanors  and  malfeasance  in  office. 

ARTICLE  XVII. 

That  on  July  31,  1907,  said  J.  H.  Schively,  as  Deputy  Insurance  Com- 
missioner, made  a  perfunctory  examination  of  the  Washington  Hard- 
ware and  Implement  Dealers'  Mutual  Fire  Insurance  Association  of 
Spokane,  Washington;  that  said  examination  consumed  in  time  less 
than  half  an  hour;  that  said  Schively,  as  such  Deputy  Insurance  Com- 
missioner, demanded  of  E.  W.  Evenson,  the  secretary  of  said  association, 
the  sum  of  two  hundred  dollars  ($200)  for  said  examination;  that  said 
Evenson  refused  to  pay  said  amount,  for  the  reason  that  the  same  was 
excessive,  exhorbitant  and  extortionate;  that  thereupon  said  Schively 
reduced  the  amount  demanded  to  the  sum  of  one  hundred  dollars  ($100) 
«nd  collected  of  and  received  from  said  association,  through  said  Even- 
8on»  the  sum  of  one  hundred  dollars  ($100),  which  sum  was  greatly  dn 
excess  of  his  expenses  incurred  in  said  examination;  that  said  Schively 
did  not  at  that  time,  nor  at  any  other  time,  present  to  said  association, 
nor  to  said  Evenson,  in  detail  the  items  nor  any  Itemized  list  of  his 
expenses  incurred  in  making  such  examination,  as  by  law  required 
to  do. 

Whebetobb,  The  said  J.  H.  Schively,  as  Deputy  Insurance  Commis- 
sioner, by  reason  of  not  presenting  the  detailed  statement  of  his  ex- 
penses as  by  law  required,  and  by  demanding  and  receiving  a  sum 
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greatly  in  excess  of  his  expenses  incurred  in  making  said  examination, 
was  guilty  of  extortion,  arbitrary  and  oppressive  conduct,  gross  Ixa- 
propriety  and  malfeasance  in  office. 

ARTICLE  XVIIL 

That  on  December  12,  1906,  said  J.  H.  Schively,  as  Deputy  Insurance 
Commissioner,  made  an  examination  of  the  books,  records  and  securi- 
ties of  the  Western  Union  Life  Insurance  Company  of  Spokane,  Wash.* 
ington,  for  which  examination  said  Schively  demanded  from  Philip 
Harding,  secretary  of  said  company,  the  arbitrary  sum  of  two  hundred 
dollars  ($200);  that  said  Harding  paid  said  Schively  as  such  Deputy- 
Insurance  Commissioner  the  said  sum  so  demanded  by  him,  which  sum 
was  greatly  in  excess  of  his  expenses  incurred  in  said  examination;  that 
no  detailed  or  itemized  list  of  expenses  was  presented  to  said  Harding, 
nor  to  said  company,  showing  the  expenses  saiu  Schively  incurred  in 
making  said  examination;  that  the  laws  of  this  state  required  such 
detailed  or  itemized  list  or  statement  of  expenses  to  be  presented  to 
the  company  examined. 

That  on  May  12,  1908,  said  J.  H.  Schively,  as  Deputy  Insurance  Com- 
missioner, examined  the  books,  records  and  securities  of  the  Western 
Union  Life  Insurance  Company  of  Spokane,  Washington,  and,  wfthout 
presenting  any  detailed  or  itemized  list  of  his  expenses  to  said  com- 
pany, demanded  for  said  official  examination  the  arbitrary  sum  of 
thirty-five  dollars  ($35);  that  on  said  demand  said  sum  was  paid  to 
and  received  by  said  Schively. 

Wherefore,  The  said  J.  H.  Schively,  as  Deputy  Insurance  Commis- 
sioner, by  reason  of  not  presenting  a  detailed  statement  of  his  expenses 
as  by  law  required,  and  by  demanding  and  receiving  a  sum  greatly  in 
excess  of  his  expenses  incurred  in  said  examination,  was  guilty  of  ex- 
tortion, arbitrary  and  oppressive  conduct,  gross  impropriety  and  mal- 
feasance in  office. 

ARTICLE  XIX. 

That  on  June  12,  1906,  said  J.  H.  Schively,  as  Deputy  Insurance  Com- 
missioner of  the  State  of  Washington,  examined  the  Farmers'  Mutual 
Livestock  Insurance  Company  of  Spokane,  Washington;  that  said  ex- 
amination was  perfunctory  in  its  nature  and  consumed  less  thaA  half 
an  hour;  that  said  Schively  demanded  of  and  received  from  said  com- 
pany the  arbitrary  sum  of  one  hundred  dollars  ($100)  for  said  exami- 
nation, which  sum  was  greatly  in  excess  of  his  expenses  incurred  in 
said  examination;  that  said  Schively  did  not  at  that  time,  nor  at  any 
other  time,  present  to  said  company  any  detailed  or  itemized  statement 
of  his  expenses  incurred  in  making  said  examination,  as  by  law  he 
was  required  to  do. 

That  on  October  9,  1906,  E.  E.  Liggett,  Insurance  Commissioner  of 
the  State  of  Idaho,  and  said  J.  H.  Schively,  Deputy  Insurance  Commis- 
sioner, made  a  joint  examination  of  the  aftairs  of  said  Farmers'  Mutual 
Livestock  Insurance  Company  of  Spokane,  Washington,  for  which  ex- 
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aminatton  a  demand  of  three  hundred  dollars  (|300)  was  made  and  a 
check  was  issued  by  said  company  to  said  Liggett,  on  the  understanding 
then  and  there  had  with  the  said  Liggett  and  Schively  by  the  officers 
of  said  company  that  said  Schively  should  receive  one-half  of  said 
amount  of  three  hundred  dollars  ($300)  in  payment  of  his  fees  for 
such  examination,  which  sum  was  greatly  in  excess  of  the  expenses  in- 
curred in  said  examination;  that  this  subsequent  examination  was  also 
a  perfunctory  examination,  consuming  possibly  one-half  hour;  that  said 
Schively  did  not  at  this  time,  nor  at  any  other  time,  furnish  said  com- 
'  pany  with  a  detailed  or  itemized  list  or  statement  of  the  expenses  in- 
curred in  making  such  examination,  as  by  law  required. 

Wherefobe,  The  said  J.  H.  Schively,  as  such  Deputy  Insurance  Com- 
missioner, by  reason  of  not  presenting  a  detailed  statement  of  expenses 
and  by  demanding  and  receiving  a  sum  greatly  in  excess  of  his  expenses 
Incurred  in  said  examination,  was  guilty  of  extortion,  arbitrary  and 
oppressive  conduct,  gross  impropriety  and  malfeasance  in  office. 

ARTICLE  XX. 

That  on  April  16,  1907,  said  J.  H.  Schively,  as  Deputy  Insurance 
Commissioner,  examined  the  books,  records  and  securities  of  the  Walla 
Walla  Fire  Insurance  Company  of  Walla  Walla,  Washington;  that  sub- 
sequently and  on  July  29,  1907,  an  official  examination  was  made  of 
the  same  company;  that  in  each  case  said  Schively  demanded  of  and 
received  from  said  company  the  arbitrary  sum  of  two  hundred  dollars 
(1200)  for  making  such  examinations,  which  sums  were  greatly  in 
excess  of  his  expenses  incurred  in  said  examinations;  that  in  neither 
ease  did  said  Schively  present  to  said  company  any  itemized  or  detailed 
statement  of  expenses  incurred  in  making  said  examinations  or  either 
of  them,  as  by  law  he  was  required  to  do. 

Whebefore,  The  said  J.  H.  Schively,  as  such  Deputy  Insurance  Ck>m- 
missioner,  was  guilty  of  extortion,  arbitrary  and  oppressive  conduct, 
gross  impropriety  and  malfeasance  in  office. 

ARTICLE  XXI. 

That  on  May  7,  1907,  said  J.  H.  Schively,  Deputy  Insurance  Commis- 
sioner, demanded  of  and  received  from  the  Union  Guaranty  Association 
of  Portland,  Oregon,  the  arbitrary  sum  of  two  hundred  dollars  ($200)  to 
cover  an  examination  of  the  books,  records  and  securities  of  said  asso- 
ciation, which  sum  was  greatly  in  excess  of  his  expenses  incurred  in 
said  examination;  that  said  examination  was  perfunctory  and  occupied 
but  a  short  time;  that  no  detailed  or  itemized  list  or  statement  of  ex- 
penses incurred  in  making  said  examination  was  presented  to  said 
association,  as  by  law  required. 

Whebefobe,  The  said  J.  H.  Schively,  as  such  Deputy  Insurance  Com- 
missioner, was  guilty  of  extortion,  arbitrary  and  oppressive  conduct, 
gross  impropriety  and  malfeasance  in  office. 
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ARTICLE  XXn*  ' 

Tbat  on  April  7,  1908,  said  J.  H.  Schively,  as  Deputy  Insurance  Com^  - 
missioner,  examined  the  books,  records  and  securities  of  the  Falls  City* 
Fire  Insurance  Company  of  Spokane,  Washington;  that  the  time  spent- 
in  making  said  examination  was  a  few  hours;  that  said  Schively  de« 
manded  of  and  received  from  said  company  the  arbitrary  sum  of  fifty' 
dollars  (|50)  to  cover  expenses  incurred  in  making  said  examination, 
which  sum  was  greatly  in  excess  of  his  expenses  incurred  in  said  ex- 
amination; that  no  detailed  or  itemized  statement  or  list  of  expenses 
was  furnished  to  the  company  by  said  Schively,  as  by  law  required. 

Whebefobe,  The  said  J.  H.  Schively,  as  such  Deputy  Insurance  Com- 
missioner, was  guilty  of  extortion,  arbitrary  and  oppressive  conduct* 
gross  impropriety  and  malfeasance  in  office. 

ARTICLE  XXIII. 
That  on  January  7,  1908,  said  J.  H.  Schively,  as  Deputy  Insurance 
Conmiissioner,  represented  to  the  Atlas  Insurance  Company  of  Des 
Moines,  Iowa,  as  follows:  "The  costs  of  admission  are  |235 — 135  statu- 
tory fees  and  |200  for  verification  of  the  company's  securities  and  first 
report,  all  of  which  is  payable  in  advance";  that  on  February  13,  1908,, 
exactly  the  same  representation  was  made  by  said  Schively  to  T.  H. 
Meson,  secretary  of  said  company;  that  C.  S.  Best,  of  Seattle,  Wash- 
ington, the  western  representative  of  said  company,  advised  said  com- 
pany that  the  only  entrance  fee  that  could  be  charged  was  a  thirty-five^ 
dollar  (|35)  entrance  fee;  that  on  receipt  of  said  advice  from  said  Best, 
said  company  again  wrote  to  said  Schively,  as  such  Deputy  Insurance 
Commissioner,  and  received  a  letter  containing  the  same  representa- 
tions above  set  forth;  that  thereupon  said  Best  went  to  said  Schively *8 
office  in  Olsonpia  and  had  a  conversation  with  said  Schively  concerning 
the  representations  made  to  said  company  as  above  mentioned,  and 
about  the  attempt  of  said  Schively  to  extort  from  said  company  an  ad- 
vance fee  of  two  hundred  dollars  ($200)  not  authorized  by  statute;  that 
said  Schively,  as  such  Deputy  Insurance  Commissioner,  did  then  and 
there,  to-wit,  on  or  about  the  15th  day  of  July,  1908,  state  to  said  Best 
that  if  he  (Schively)  had  known  that  said  company  was  to  be  repre- 
sented in  this  state  by  said  Best  that  the  letters  and  representations 
above  referred  to  would  not  have  been  sent  to  the  company;  that  the 
company  would  have  been  admitted  to  do  business  in  the  State  of  Wash- 
ington on  payment  of  a  fee  of  thirty -five  dollars  ($35),  and  that  there- 
after, if  Mr.  Best  would  notify  said  Schively  of  his  desire  to  represent 
certain  ihsurance  companies,  that  then  and  thereupon  such  companies 
would  be  admitted  to  the  state  on  payment  of  a  fee  of  thirty-five  dol- 
lars ($35) ;  that  thereafter  said  Atlas  Fire  Insurance  Company  declined 
to  consider  the  matter  of  entering  the  State  of  Washington  to  do  busi- 
ness, and  resented  the  oppressive,  unjust,  illegal  and  unwarranted  con- 
duct of  said  Schively;  that  on  examination  under  oath  before  the  legis- 
lative investigating  committee,  said  Schively  admitted  that  in  all  prob- 
ability the  conversation  with  Mr.  Best  above  referred  to  occurred,  and 
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stated  that  while  he  would  admit  companies  represented  by  said  Best 
upon  the  basis  of  thlrty-flve  dollars  (|35)»  that  other  companies  would 
have  to  pay  two  hundred  and  thlrty-flve  dollars  ($235). 

WHEBcroBE,  Said  J.  H.  Schlvely,  as  Deputy  Insurance  Commissioner, 
was  guilty  of  attempted  extortion,  arbitrary  and  oppressive  conduct  and 
malfeasance  In  office. 

ARTICLE  XXIV. 

That  on  July  10,  1906,  said  J.  H.  Schlvely,  as  Deputy  Insurance  Com- 
missioner, was  elected  president  of  the  Pacific  Livestock  Association 
of  Spokane,  Washington,  and  qualified  for  such  office  August  4,  1906; 
that  he  continued  to  hold  the  office  of  president  of  said  association  and 
act  afr  such  until  October  8,  1906,  or  thereabouts;  that  during  the  entire 
time  said  Schlvely  was  president  of  said  association  he  was  Deputy 
Insurance  Commissioner  of  the  State  of  Washington  and  drew  his  salary 
as  such;  that  during  his  incumbency  of  the  office  of  president  of  said 
association  he  drew  in  salary  and  commissions  from  said  association 
over  |2,500;  that  during  his  connection  with  said  association  as  presi- 
dent, and  while  he  was  Deputy  Insurance  Commissioner  of  the  State 
of  Washington,  said  Schlvely  received  from  said  association  two  checks, 
presumably  to  cover  examination  charges  for  examinations  made  of 
said  association  as  such  Deputy  Insurance  Commissioner,  one  check  be- 
ing for  one  hundred  dollars  (|100),  and  the  other  for  two  hundred  dol- 
lars (|200),  which  sums  were  greatly  in  excess  of  the  expenses  Incurred 
in  said  examinations;  that  shortly  after  he  resigned  the  presidency  of 
said  association,  and  on  November  6, 1906,  said  Schlvely,  as  such  Deputy 
Insurance  Commissioner,  wrote  a  letter  to  W.  T.  Melvln  of  Everett, 
Washington,  in  which  he  stated  that  said  association  was  one  of  the 
most  reliable  and  stable  livestock  associations  in  the  state,  said  Schlvely 
well  knowing,  at  the  time  of  writing  said  letter,  that  said  association 
was  Insolvent;  that  shortly  after  the  date  of  said  letter  said  Pacific 
Livestock  Association  went  into  the  hands  of  a  receiver. 

Whebefobe,  By  reason  of  such  conduct  and  practices,  said  J.  H. 
Schlvely,  as  Deputy  Insurance  Commissioner,  was  guilty  of  conduct  un- 
becoming a  public  official,  gross  Improprieties,  malfeasance  in  office  and 
high  crimes  and  misdemeanors. 

ARTICLE  XXV. 

That  on  or  about  the  tenth  day  of  March,  1909,  in  the  county  of 
Spokane,  State  of  Washington,  said  J.  H.  Schlvely,  Insurance  Commis- 
sioner of  the  State  of  Washington,  did  then  and  there  commit  the  crime 
of  perjury  as  follows,  to-wit: 

That  on  or  about  the  tenth  day  of  March,  1909,  a  grand  jury  In  and 
for  Spokane  county.  State  of  Washington,  was  duly  and  lawfully  im- 
paneled, sworn,  charged  and  organized  by  William  A.  Huneke,  one  of 
the  Judges  of  the  superior  court  for  said  Spokane  county.  State  of 
Washington,  and  that  thereafter,  on  the  twentieth  day  of  April,  1909, 
said  grand  jury  organized  as  aforesaid,  was  then  and  there  lawfully  In 
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session  and  was  then  and  there  lawfully  engaged  in  a  certain  investiga- 
tion to  determine  whether  J.  B.  Schrock,  W.  J.  Walker,  F.  H.  Hilliker 
and  W.  M.  Hunter  had  theretofore  in  Spokane  county.  State  of  Wash- 
ington, and  within  three  years  from  said  date  committed  the  crime  of 
larceny  by  embezzlement  of  certain  sums  of  money,  the  personal  prop- 
erty of  Pacific  Livestock  Association,  a  corporation,  while  acting  as 
trustees  of  said  corporation,  the  said  grand  Jury  being  then  and  there 
duly  authorized  and  empowered  by  law  and  having  competent  jurisdic- 
tion to  conduct  said  investigation;  that  thereupon  said  J.  H.  Schively 
was  then  and  there  called  and  in  due  form  of  law  sworn  as  a  witness 
by  Ben.  F.  Davis,  the  duly  appointed,  qualified  and  acting  foreman  of 
said  grand  jury,  who  then  and  there  administered  to  said  J.  H.  Schively 
an  oath  that  the  evidence  which  he,  the  said  J.  H.  Schively,  was  then 
and  there  about  to  give  in  the  matter  of  said  investigation  then  and 
there  pending  before  said  grand  jury  should  be  the  truth,  the  whole 
truth  and  nothing  but  the  truth.  The  said  Ben.  F.  Davis,  as  foreman 
of  said  grand  jury,  then  and  there  being  authorized  and  empowered  by 
law  to  administer  said  oath  to  said  J.  H.  Schively  in  that  behalf,  and 
that  said  J.  H.  Schively,  then  and  there  being  duly  sworn  as  a  witness 
as  aforesaid,  it  then  and  there  became  and  was  a  matter  material  to 
said  investigation  whether  the  said  witness,  the  said  J.  H.  Schively,  on 
or  about  the  tenth  day  of  July,  1906,  entered  into  an  agreement  or  con- 
tract or  had  an  understanding  with  E.  R.  Ward,  said  E.  R.  Ward  then 
and  there  being  the  president  and  trustee  of  said  Pacific  Livestock  Asso- 
ciation, or  with  said  E.  R.  Ward  and  J.  B.  Schrock,  W.  J.  Walker,  F.  H. 
Hilliker,  S.  G.  Gopeland  and  W.  M.  Hunter,  they  being  officers  of  said 
company,  or  with  any  of  them,  whereby  said  E.  R.  Ward  should  resign 
as  president  and  trustee  of  said  corporation  in  favor  of  said  J.  H. 
Schively  and  said  J.  H.  Schively  should  be  elected  the  president  and 
trustee  of  said  corporation  in  the  place  and  stead  of  said  E.  R.  Ward 
in  consideration  of  the  payment  by  said  J.  H.  Schively  to  said  E.  R. 
Ward  of  the  sum  of  $1,200,  and  whether  said  E.  R.  Ward  on  or  about 
said  tenth  day  of  July,  1906,  so  transferred  or  assigned  to  said  J.  H. 
Schively  any  interest,  rights  or  privileges  in  said  corporation  or  to  the 
revenues,  commissions  or  mileage  derived  therefrom,  or  any  part  there- 
of, for  any  sum  of  money  or  for  any  consideration  whatsoever;  and 
whether  the  resignation  of  said  E.  R.  Ward  as  president  and  trustee  of 
said  corporation  on  or  about  the  date  aforesaid,  and  the  election  of  said 
J.  H.  Schively  as  president  and  trustee  of  said  corporation  in  the  place 
and  stead  of  said  E.  R.  Ward  was  due  to  or  in  pursuance  of  any  agree- 
ment, contract  or  understanding  between  said  E.  R.  Ward  and  said 
J.  H.  Schively  or  between  said  Ward,  Schrock,  Walker,  Hilliker,  Cope- 
land  and  Hunter  and  said  Schively,  or  on  account  of  any  consideration 
whatsoever  flowing  or  to  flow  from  said  J.  H.  Schively  to  said  E.  R. 
Ward;  and  whether  said  J.  H.  Schively,  on  or  about  said  last  mentioned 
date,  executed  and  delivered  or  caused  to  be  delivered  to  said  E.  R. 
Ward,  directly  or  indirectly,  three  certain  promissory  notes  for  |400 
each,  each  payable  to  said  Ward  or  his  assigns  in  thirty,  sixty  and 
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ninety  days.  In  pursuance  of  said  agreement,  contract  or  understand- 
ing, or  at  all;  and  whether  the  said  J.  H.  Schively  was  thereafter,  with 
his  knowledge  and  consent,  charged  with  three  items  of  $400  each  on 
account  of  the  payment  by  said  Schively  or  by  said  corporation  for  the 
benefit  of  and  by  the  authority  and  with  the  knowledge  and  consent  of 
said  Schively  of  the  sum  of  $1,200  to  said  E.  R.  Ward  or  his  assigns  in 
payment  of  said  three  promissory  notes  of  $400  each,  and  whether 
thereafter  the  said  J.  H.  Schively,  or  the  duly  authorized  officers  of 
said  corporation,  for  his  benefit  and  by  his  authority  and  with  his 
knowledge  and  consent,  drew  three  checks  for  $400  each  in  favor  of 
said  E.  R.  Ward  or  in  favor  of  the  Fidelity  National  Bank,  of  Spokane, 
for  the  use  and  benefit  of  said  E.  R.  Ward  or  his  assigns,  in  payment 
of  said  three  promissory  notes  of  $400  each;  and  whether  said  checks 
drawn  as  aforesaid  were  at  the  time  of  the  drawing  thereof,  or  at  any 
time,  charged  to  the  account  of  said  J.  H.  Schively  upon  ^the  books  of 
said  corporation  by  the  authority  and  with  the  knowledge  and  consent 
of  said  J.  H,  Schively;  and  whether  said  J.  H.  Schively,  during  the 
months  of  July,  August,  September  and  October,  1906,  and  while  presi- 
dent and  trustee  of  said  corporation  was  paid  a  salary  of  $400  per 
month  for  his  services  as  an  officer  of  said  corporation;  and  whether 
said  J.  H.  Schively  received  any  other  compensation  whatsoever,  di- 
rectly or  Indirectly,  for  his  services  as  such  officer;  and  whether  said 
J.  H.  Schively  during  the  period  of  time  last  aforesaid,  and  while  an 
officer  of  said  corporation  as  aforesaid,  was  paid  for  his  services  as 
such  officer  upon  the  basis  of  commissions  or  mileage  on  insurance 
written  by  said  corporation  or  by  agents  employed  by  it;  and  whether, 
on  or  about  the  eighth  day  of  October,  1906,  said  J.  H.  Schively  entered 
into  an  agreement,  contract  or  understanding  with  one  Bennington 
wherein  and  whereby  said  J.  H.  Schively,  for  a  consideration  of  $400, 
paid  to  him  or  to  said  corporation  for  his  use  and  benefit  by  said  Ben- 
nington, agreed  to  resign  and  did  resign  as  a  trustee  and  officer  of 
said  corporation  in  favor  of  said  Bennington,  and  did  cause  or  procure 
or  aid  in  causing  or  procuring  the  election  of  said  Bennington  as  an 
officer  and  trustee  of  said  corporation  in  consideration  of  the  payment 
to  said  J.  H.  Schively  by  said  Bennington  of  the  sum  of  $400  as  afore- 
said; and  whether  said  J.  H.  Schively,  during  the  time  of  his  service 
as  president  and  trustee  of  said  corporation,  received  any  sums  of 
money  whatsoever  from  said  corporation  for  his  services  as  such  presi- 
dent and  trustee  or  at  all,  other  than  a  salary  of  $400;  and  whether 
said  J.  H.  Schively,  while  serving  as  president  and  trustee  of  said  cor- 
poration as  aforesaid,  during  the  period  of  time  aforesaid,  received 
commissions  from  said  corporation  amounting  to  $1,815.60,  or  to  any 
other  sum;  and  whether  said  J.  H.  Schively,  while  serving  as  president 
and  trustee  of  said  corporation  as  aforesaid,  and  during  the  time  afore- 
said, or  at  any  subsequent  time,  received  the  sum  of  $400  from  said 
Bennington  on  account  of  the  resignation  of  said  J.  H.  Schively  as 
aforesaid;  and  whether  said  J.  H.  Schively,  while  serving  as  president 
and  trustee  of  said  corporation  as  aforesaid,  and  during  the  period  of 
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time  aforesaid,  received  from  said  corporation  as  compensation  for  his 
services  the  total  sum  of  $2,697.35;  and  the  said  witness,  J.  H.  Schively, 
did  then  and  there,  before  said  grand  Jury,  organized  as  aforesaid,  after 
being  duly  sworn  by  the  foreman  thereof  as  aforesaid,  in  the  matter 
of  said  investigation,  wilfully,  unlawfully,  feloniously,  falsely,  corruptly 
and  knowingly  and  contrary  to  said  oath,  depose,  testify  and  swear  as 
true  among  other  things  in  substance  and  to  the  effect  following,  that 
is  to  say: 

That  he,  the  said  witness,  J.  H.  Schively,  on  or  about  the  tenth  day 
of  July,  1906,  at  the  time  of  his  being  elected  president  and  trustee  of 
said  Pacific  Livestock  Association,  a  corporation,  was  employed  by  the 
trustees  of  said  corporation  upon  the  basis  of  a  flat  salary  of  $400  per 
month,  and  that  during  the  entire  time  of  his  connection  with  the  said 
corporation  as  an  officer  thereof  as  aforesaid,  that  is  to  say,  from  the 
tenth  day  of  July,  1906,  to  the  eighth  day  of  October,  1906,  he  received 
no  compensation  whatsoever  from  said  corporation  by  reason  of  his 
being  an  officer  thereof,  or  by  reason  of  any  services  rendered  said  cor- 
poration as  an  officer  thereof  or  at  all,  except  said  flat  salary  of  $400 
per  month;  that  he  had  no  agreement,  contract  or  understanding  with 
said  E.  R.  Ward,  or  with  said  E.  R.  Ward  and  the  other  trustees  of 
said  corporation  or  any  of  them,  prior  to  or  at  the  time  of  his  becoming 
aa  officer  of  said  corporation,  or  at  any  time  that  said  E.  R.  Ward,  in 
consideration  of  the  sum  of  $1,200,  or  any  sum  whatsoever,  paid  or 
agreed  to  be  paid  by  said  J.  H.  Schively  to  him,  should  resign  as  presi- 
dent and  trustee  of  said  corporation  in  favor  of  said  J.  H.  Schively,  and 
that  he,  the  said  J.  H.  Schively,  through  the  influence  or  procurement 
of  said  E.  R.  Ward,  or  through  the  influence  of  said  E.  R.  Ward  and 
other  trustees  of  said  corporation,  or  any  of  them,  succeed  said  Ward 
as  president  and  trustee  of  said  corporation;  that  said  E.  R.  Ward  did 
not,  on  or  about  the  tenth  day  of  July,  1906,  or  at  any  time,  sell,  transfer 
or  assign  to  him,  the  said  J.  H.  Schively,  any  interest,  right  or  privilege 
in  said  corporation  or  to  the  revenue,  commissions  or  mileage  derived 
or  to  be  derived  from  said  corporation,  or  any  part  thereof;  that  he, 
the  said  J.  H.  Schively,  did  not,  on  or  about  the  tenth  day  of  July,  1906, 
or  at  any  time,  execute  and  deliver  or  cause  to  be  executed  and  delivered 
to  said  Ward  three  certain  promissory  notes  of  $400  each,  payable  in 
thirty,  sixty  and  ninety  days,  or  any  notes  whatsoever,  in  consideration 
of  the  resignation  of  said  Ward  as  president  and  trustee  of  said  cor- 
poration or  in  consideration  of  the  transfer  by  said  E.  R.  Ward  to  said 
J.  H.  Schively  of  his,  the  said  Ward's,  right  to  collect  and  receive  any 
commissions  or  mileage  on  insurance  written  or  to  be  written  by  or  for 
said  corporation;  that  he,  the  said  J.  H.  Schively,  while  president  and 
trustee  of  said  corporation  during  the  period  of  time  aforesaid,  did  not 
collect,  charge  or  receive  any  commissions  or  mileage  upon  insurance 
written  or  to  be  written  by  or  for  said  corporation  as  compensation  for 
his  services  as  an  officer  of  said  corporation  or  for  any  reason  what- 
soever; that  his,  the  said  J.  H.  Schively 's,  account  with  said  corporation 
while  president  and  trustee  thereof  as  aforesaid  was  not,  by  his  per- 
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mlasicm  or  content  or  with  his  knowledge,  charged  with  three  items  of 
1400  each  on  aooonnt  of  the  payment  by  said  corporation  for  the  use- 
and  bMieflt  of  said  J.  H.  Sehively  out  of  moneys  due  and  owing  by  said 
corporation  to  said  J.  H«  Schively  of  said  three  promissory  notes  exe* 
CQted  by  said  J.  H.  Schively  in  favor  of  said  E.  R.  Ward  and  held  by 
the  Fidelity  National  Bank  of  Spokane;  that  he,  the  said  J.  H.  Schively,; 
did  not  know  that  during  the  time  of  his  service  as  president  and  trustee* 
of  said  corporation  he  or  the  duly  authorized  oflicers  of  said  corporation 
or  any  person  whatsoever,  drew  three  certain  checks  for  $400  each  upon 
the  funds  of  said  coriK>ration,  or  upon  the  funds  of  said  J.  H.  Schively 
held  by  said  corporation,  in  favor  of  said  B.  R.  Ward  or  in  favor  of  the 
Fidelity  National  Bank  of  Spokane  for  the  use  and  benefit  of  said 
S^ively,  and  in  payment  of  said  three  promissory  notes  of  $400  each; 
that  he  did  not  learn  until  he  had  examined  the  receiver's  report  long 
after  he  had  severed  his  relations  with  said  corporation  as  president 
and  trustee  thereof  that  said  three  checks  of  $400  each  had  been  drawn 
in  payment  of  said  three  $400  notes;  and  that  he  did  not  know  at  the 
time  of  the  drawing  of  said  checks,  or  at  any  time  prior  to  his  examina- 
tion of  said  receiver's  report,  many  months  thereafter,  that  his  account 
with  the  said  corporation  while  president  and  trustee  thereof  had  been 
charged  with  said  checks;  that  he  did  not,  during  ^e  time  of  his  ser- 
▼tee  as  president  and  trustee  of  said  corporation,  or  at  any  time,  receive 
from  said  corporation,  as  commissions  or  mileage  on  insurance  written 
by  or  for  said  corporation,  the  sum  of  |1,816.60  or  any  sum  whatsoever; 
that  he  did  not,  on  or  about  the  eighth  of  October,  1906,  or  any  time, 
enter  into  any  contract,  agreement  or  understanding  with  one  Benning- 
ton to  resign  as  president  and  trustee  of  said  corporation  in  favor  of 
said  Bennington,  and  use  his  influence  in  securing  the  election  of  said 
Bennington  as  a  trustee  of  said  corporation  in  consideration  of  the  sum 
of  $400  or  any  sum  whatsoever;  and  that  he  did  not,  at  the  time  of  his 
resignation  as  president  and  trustee  of  said  corporation,  or  at  any  time, 
receive  from  said  Bennington,  directly  or  indirectly,  the  sum  of  $400 
in  consideration  of  his,  the  said  J.  H.  Schively's,  resigning  the  offlce 
of  president  and  trustee  of  said  corporation,  held  by  him  as  aforesaid, 
or  for  any  purpose  whatsoever;  that  he,  the  said  J.  H.  Schively,  did  not 
at  the  time  of  his  service  as  president  and  trustee  of  said  corporation, 
or  at  any  time,  receive  from  said  corporation  as  compensation  for  his 
aenrices,  or  as  commissions  or  mileage  upon  insurance  written  by  or 
for  said  corporation,  the  sum  of  $2,697.36,  or  any  sum  whatsoever 
greater  than  $1,300,  which  last-mentioned  sum  he  received  as  salary 
and  expenses;  that  he,  the  said  Schively,  never  realized  any  benefit 
whatsoever,  directly  or  indirectly,  by  reason  of  the  execution  and  de< 
nvery  to  said  B.  R.  Ward  of  said  three  promissory  notes  of  $400  each. 
or  from  the  payment  of  the  same;  and  that  his,  the  said  J.  H.  Schively 's, 
election  as  president  and  trustee  of  said  corporation  was  not  due,  di- 
rectly or  indirectly,  to  the  execution  and  delivery  of  said  notes  to  said 
B.  R.  Ward,  or  to  the  payment  of  the  same,  but  was  due  solely  to  his 
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employment  by  other  trustees  of  said  corporation  as  a  manager  for  said 
corporation  at  the  stipulated  salary  of  $400  per  month;  that  he,  the 
said  J.  H.  Schively,  did  not  pay  to  said  E.  R.  Ward  for  his,  the  said 
Ward's,  position  as  president  and  trustee  of  said  corporation,  or  for 
his,  the  said  Ward's,  commissions  or  mileage  on  insurance  written  or 
to  be  written  by  or  for  said  corporation,  any  sum  of  money  whatsoever; 
that  he  never  saw  said  three  promissory  notes  of  $400  each,  payable  in 
thirty,  sixty  and  ninety  days,  to  said  E.  R.  Ward  or  his  assigns;  that 
immediately  after  he  became  president  and  trustee  of  said  corporation, 
he,  the  said  J.  H.  Schively,  together  with  the  other  trustees  of  said  cor^ 
poration,  waived  all  right  and  claim  to  compensation  based  upon  com- 
missions or  mileage  on  insurance  written  or  to  be  written  by  or  for 
said  corporation,  and  that  he,  together  with  the  other  trustees  of  said 
corporation,  during  the  period  of  time  aforesaid,  went  onto  a  flat  salary 
basis  of  $400  per  month  each. 

Whereas,  In  truth  and  in  fact,  he,  the  said  J.  H.  Schively  well  knew 
at  the  time  of  giving  the  testimony  aforesaid  before  said  grand  jury 
as  aforesaid  that  shortly  before  the  tenth  day  of  July,  1906,  he,  the  said 
J.  H.  Schively,  entered  into  an  agreement  and  contract  with  said  E.  R. 
Ward,  who  was  then  and  there  president  and  trustee  of  said  corpora- 
tion; that  for  and  in  consideration  of  the  sum  of  $1,200,  paid  by  said 
J.  H.  Schively  to  said  E.  R.  Ward,  the  said  E.  R.  Ward  should  resign 
as  president  and  trustee  of  said  corporation  in  favor  of  said  J.  H. 
Schively,  and  said  E.  R.  Ward  should  use  his  influence  with  the  other 
trustees  of  said  corporation  to  procure  the  election  of  said  J.  H.  Schively 
as  president  and  trustee  of  said  corporation  in  the  place  and  stead  of 
said  E.  R.  Ward,  with  the  same  rights  and  privileges  to  commissions 
and  mileage  on  insurance  written  and  to  be  written  by  and  for  said 
corporation  which  had  theretofore  been  enjoyed  by  said  E.  R.  Ward; 
and  that  the  said  E.  R.  Ward  then  and  there  further  agreed  with  said 
J.  H.  Schively  that  said  sum  of  $1,200  should  be  paid  by  said  J.  H. 
Schively  to  said  E.  R.  Ward  in  three  monthly  installments  of  $400  each, 
and  that  the  said  J.  H.  Schively,  to  secure  the  payment  of  said  sum  of 
money,  should  execute  and  deliver  to  said  E.  R.  Ward  his  three  promis- 
sory notes,  payable  in  thirty,  sixty,  and  ninety  days,  in  the  sum  of  $400 
each;  and  that  on  the  tenth  day  of  July,  1906,  said  agreement  thereto- 
fore entered  into  between  said  J.  H.  Schively  and  said  E.  R.  Ward  was 
ratified  and  confirmed  by  the  other  trustees  of  said  corporation;  and 
that  on  said  date  said  E.  R.  Ward  did  resign  as  president  of  said  cor- 
poration in  favor  of  said  J.  H.  Schively  and  did  then  and  there  recom- 
mend and  procure  the  election  of  said  J.  H.  Schively  as  president  and 
trustee  of  said  corporation;  and  that  said  J.  H.  Schively,  for  and  in 
consideration  of  the  resignation  of  said  E.  R.  Ward  as  aforesaid,  and 
In  consideration  of  the  agreement  between  said  J.  H.  Schively  and  said 
E.  R.  Ward,  ratified  and  confirmed  by  the  other  trustees  of  said  cor- 
poration as  aforesaid,  pursuant  to  which  the  said  J.  H.  Schively  should 
enjoy  the  same  rights  to  commissions  and  mileage  as  had  theretofore 
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been  enjoyed  by  said  E.  R.  Ward,  executed  and  delivered  to  said  E.  R. 
Ward  bis  three  certain  promissory  notes  for  $400  each,  payable  in 
thirty,  sixty  and  ninety  days;  and  that  the  said  J.  H.  Schively  on  said 
tenth  day  of  July,  1906,  became  and  until  the  eighth  day  of  October, 
1906,  remained  president  and  trustee  of  said  corporation  solely  and  by 
virtue  and  by  reason  of  his  purchase  of  the  offices,  rights  and  privileges 
of  the  said  E.  R.  Ward  as  aforesaid;  and  that  at  no  time  did  he,  the 
said  J.  H.  Schively,  receive  as  compensation  for  his  services  as  an  officer 
of  said  corporation  the  sum  of  $400  per  month,  or  any  sum  whatsoever, 
as  salary,  but  the  only  compensation  received  by  said  J.  H.  Schively  as 
such  officer  of  said  corporation  was  computed  from  month  to  month 
upon  a  basis  of  commissions  and  mileage  upon  insurance  written  and 
to  be  written  by  and  for  said  corporation,  and  that  the  said  J.  H. 
Schively's  account  with  said  corporation  while  president  and  trustee 
as  aforesaid  was,  by  his  permission  and  with  his  knowledge  and  con- 
sent, charged  with  three  items  of  $400  each  on  account  of  the  payment 
by  said  corporation,  for  the  use  and  benefit  of  said  J.  H.  Schively,  out 
of  the  moneys  due  and  owing  by  said  corporation  to  said  J.  H.  Schively. 
of  three  promissory  notes  theretofore  executed  by  said  J.  H.  Schively 
in  favor  of  the  said  E.  R.  Ward  and  held  by  the  Fidelity  National  Bank 
of  Spokane;  and  that,  with  the  knowledge  and  consent  and  by  the  direc- 
tion of  the  said  J.  H.  Schively,  during  the  period  of  time  aforesaid,  the 
duly  authorized  officers  of  said  corporation  used  three  certain  checks 
for  $400  each  upon  the  funds  of  said  corporation  and  upon  the  funds  of 
the  said  J.  H.  Schively  held  by  said  corporation  in  payment  of  his,  the 
said  J.  H.  Schively's,  said  three  promissory  notes;  and  that,  with  the 
knowledge  and  consent  and  by  the  direction  of  the  said  J.  H.  Schively, 
his  account  with  said  corporation  was  charged  with  said  three  checks 
from  time  to  time  as  they  were  drawn;  and  that  he,  the  said  J.  H. 
Schively,  while  president  and  trustee  of  said  corporation  as  aforesaid, 
and  during  the  period  of  time  aforesaid,  received  from  said  corporation 
as  commissions  and  mileage  on  the  insurance  written  by  and  for  said 
corporation  the  sum  of  $1,816.60;  and  that  he,  the  said  J.  H.  Schively, 
on  or  about  the  eighth  day  of  October,  1906,  entered  into  a  contract, 
agreement  and  understanding  with  one  Bennington  to  resign  as  presi- 
dent and  trustee  of  said  corporation  in  favor  of  said  Bennington,  and 
to  use  his  influence  in  procuring  the  election  of  said  Bennington  as  a 
trustee  of  said  corporation,  and  in  consideration  of  the  payment  by  said 
Bennington  to  him,  the  said  J.  H.  Schively.  of  the  sum  of  $400;  and 
that  he,  the  said  J.  H.  Schively,  on  or  about  the  eighth  day  of  October, 
1906,  did  resign  as  president  and  trustee  of  said  corporation  and  did 
procure  and  bring  about  the  election  of  the  said  Bennington  as  trustee 
of  said  corporation  for  and  in  consideration  of  the  sum  of  $400  then  and 
there  paid  by  said  Bennington  to  said  J.  H.  Schively;  and  that  he,  the 
said  J.  H.  Schively,  was  not,  on  the  tenth  day  of  July,  1906.  or  at  any 
time,  employed  by  the  trustees  of  said  corporation  as  manager  thereof; 
and  that  the  trustees  of  said  corporation  did  not  pay  and  did  not  agree 
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to  pay  to  said  J.  H.  SchiTely  a  salary  of  $400  per  month  or  any  salafy 
whatsoever;  and  that  neither  the  said  J.  H.  Schively  nor  the  other 
trustees  of  said  corporation  during  the  time  of  service  of  said  J.  H. 
Schively  as  an  officer  thereof  waive  any  right  or  claim  to  compensati<ui 
based  upon  commissions  or  mileage  on  insurance  written  or  to  be  writ- 
ten by  or  for  said  corporation,  but  that  he,  the  said  J.  H.  Schively, 
together  with  the  other  trustees  of  said  corporation,  during  the  period 
of  time  aforesaid,  were  compensated  solely  upon  a  basis  of  commissions 
and  mileage  computed  upon  Insurance  written  and  to  be  written  by  and 
for  said  corporation;  and  so  the  said  witness,  J.  H.  Schively,  wilfully, 
unlawfully,  feloniously,  falsely,  corruptly  and  knowingly,  and  contrary 
to  his  said  oath  taken  as  aforesaid  in  the  manner  and  form  aforesaid, 
did  then  and  there  commit  the  crime  of  perjury. 

Wherefobe,  The  said  J.  H.  Schively,  Insurance  Commissioner  of  the 
State  of  Washington,  was  guilty  of  high  crimes  and  misdemeanors,  con- 
trary to  the  Constitution  and  laws  of  the  State  of  Washington. 

ARTICLE  XXVI. 

That  said  J.  H.  Schively,  as  Insurance  Commissioner  of  the  State  of 
Washington  aforesaid,  unmindful  of  the  duties  of  his  office  and  unmind- 
ful of  his  oath  of  office,  has,  since  the  thirteenth  day  of  January,  1909, 
wilfully  neglected  his  official  duties,  absented  himself  from  his  office 
for  long  periods  of  time  without  legal  or  sufficient  cause,  during  which 
time  he  was  not  discharging  his  official  duties,  and  during  all  of  which 
time  he  was  receiving  his  salary  from  the  State  of  Washington  as  pro- 
vided by  law. 

Wherefore,  The  said  J.  H.  Schively,  Insurance  Commissioner  of  the 
State  of  Washington,  was  guilty  of  high  crimes  and  misdemeanors,  mal- 
feasance in  office,  and  conduct  unbecoming  a  public  official. 

And  the  House  of  Representatives,  by  protestation,  saving  to  them- 
selves the  liberty  of  exhibiting  at  any  time  hereafter  any  further  ar- 
tides,  or  other  accusation  or  impeachment  against  the  said  J.  H. 
Schively,  and  also  of  replying  to  his  answers  which  he  shall  make  to 
the  said  articles,  or  any  of  them,  and  of  offering  proof  to  all  and  every 
the  aforesaid  articles,  and  to  all  and  every  other  articles,  impeachment 
or  accusation,  which  shall  be  exhibited  by  them  as  the  case  shall  re- 
quire, do  demand  that  the  said  John  H.  Schively  may  be  put  to  answer 
the  said  crimes  and  misdemeanors  and  malfeasance  in  office  herein 
charged  against  him,  and  that  such  proceedings,  examinations,  trials 
and  judgments  may  be  thereupon  had  and  given  as  are  agreeable  to  law 
and  justice. 

(Signed)  Leo.  O.  Meiqs. 
Speaker  of  the  House  of  Repreeentatives. 
Attest: 

(Signed)  Loben  Gsinstead, 

Clerk,  House  of  Representatives, 
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The  president  announced  that  the  Senate  will  take  proper 
order  on  the  subject  of  the  impeachment,  of  which  due  notice 
will  be  given  the  House  of  Representatives. 

On  motion  of  Senator  Graves,  the  Senate  organized  itself  as 
a  court  of  impeachment  for  the  purpose  of  hearing  and  trying 
the  impeachment  charges  preferred  against  John  H.  Schively, 
insurance  commissioner  of  the  State  of  Washington. 

The  secretary  called  the  roll,  all  senators  being  present  ex- 
cept Senators  Booth  and  Piper,  and  the  following  oath  was  ad- 
ministered to  those  present  by  Acting  Chief  Justice  FuUerton : 

I  solemnly  swear  (or  affirm)  that  in  all  things  appertaining  to  the 
trial  of  the  Impeachment  of  John  H.  Schively,  now  pending,  I  will  do 
impartial  justice  according  to  the  constitution  and  the  laws  and  ac- 
cording to  the  law  and  the  evidence  that  may  be  produced  before  this 
body  upon  the  hearing  of  such  proceeding.    So  help  me  Qod. 

Senator  Bryan  moved  that  John  H.  Schively  be  summoned  to 
appear  before  the  Senate  forthwith. 

Senator  Nichols  moved  to  amend  that  the  time  fixed  in  the 
summons  for  the  appearance  of  John  H.  Schively  before  the 
Senate,  sitting  as  a  court  of  impeachment,  be  10:S0  tomorrow 
morning. 

The  amendment  of  Senator  Nichols  was  accepted  by  Senator 
Bryan. 

The  motion  of  Senator  Bryan  as  amended  carried. 

On  motion  of  Senator  Presby,  the  secretary  was  instructed  to 
notify  the  House  that  the  Senate,  sitting  as  a  court  of  impeach- 
ment, would  receive  the  board  of  monagers  at  10 :30  tomorrow 
morning. 

On  motion  of  Senator  Cotterill,  further  proceedings  under 
the  articles  of  impeachment  were  set  for  10:80  tomorrow  morn- 
ing. 


Digitized  by 


Google 


32  JOURNAL.  OF  THE  SENATB 

Senate  Chamber, 
Olympia,  Wash.,  July  1,  1909. 

At  10:80  a.  m.  the  sergeant-at-arms  announced  that  John  H. 
Schively,  with  his  counsel,  was  at  the  door  of  the  Senate  chamber. 

On  motion  of  Senator  Presby,  the  Senate  resolved  itself  into 
a  court  of  impeachment. 

The  president  called  Senator  Presby  to  the  chair. 

The  chair  instructed  the  secretary  to  notify  the  board  of 
managers  of  the  House  that  the  Senate  is  ready  to  proceed  with 
the  impeachment  proceedings. 

John  H.  Schively,  insurance  commissioner  of  the  State  of 
Washington,  accompanied  by  his  counsel,  Hon.  Greo.  C.  Israel, 
appeared  before  the  bar  of  the  Senate. 

Messrs.  Managers  Meigs,  Sparks,  Buchanan,  Todd,  Hubbell, 
Edge,  Jackson  (F.  C),  Lambert  and  McGregor,  constituting 
the  board  of  managers  of  the  House,  accompanied  by  W.  P. 
Bell,  attorney  general  of  the  State  of  Washington,  and  George 
A.  Lee,  assistant  attorney  general  of  the  State  of  Washington, 
appeared  before  the  Senate,  representing  the  complainants  in 
the  impeachment  proceedings. 

The  secretary  administered  the  following  oath  to  the  ser- 
geant-at-arms of  the  Senate: 

I,  A.  J.  Ahola,  sergeant-at-arms  of  the  Senate,  do  solemnly  swear 
that  the  return  made  by  me  upon  the  process  issued  on  the  30th  day 
of  June,  1909,  by  the  Senate  against  John  Schively,  was  truly  made 
and  that  I  have  performed  such  service  as  herein  described.  So  help 
me  God. 

The  sergeant-at-arms  filed  with  the  secretary  of  the  Senate 
the  following  summons  and  return : 

The  State  of  Washington,  ss. 
The  State  of  Washington  to  John  H,  Schively ,  Greeting: 

Whereas,  The  House  of  Representatives  of  the  State  of  Washington 
did  on  the  30th  day  of  June,  A.  D.  1909,  exhibit  to  the  Senate  articles 
of  impeachment  against  you,  the  said  John  H.  Schively,  in  the  words 
following — 

[For  full  text  of  articles  of  impeachment,  see  pp.  18-30.] 

— And  demand  that  you  should  be  put  to  answer  the  accusations  set 
forth  in  said  articles,  and  that  such  proceedings,  examinations,  trials 
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and  Judgments  might  be  thereupon  had  as  are  agreeable  to  law  and 
Justice; 

Now,  therefore,  you,  the  said  John  H.  Schlvely,  are  hereby  summoned 
to  be  and  appear  before  the  Senate  of  the  State  of  Washington,  at  the 
Senate  chamber,  in  the  city  of  Olympia,  on  the  first  day  of  July,  1909, 
at  10:30  a.  m.,  then  and  there  to  answer  the  said  articles  of  impeach- 
ment, and  then  and  there  to  abide  by,  obey  and  perform  such  orders, 
directions  and  judgments  as  the  Senate  of  the  State  of  Washington 
shall  make  in  the  premises,  according  to  the  constitution  and  laws 
of  the  United  States  and  of  the  State  of  Washington,  and  therein  fail 
not 

Witness,  the  Honorable  A.  S.  Ruth,  president  pro  tempore  of  the 
SenatA,  at  the  city  of  Olympia,  this  30th  day  of  June,  A.  D.  1909. 

Wm.  T.  Laube,  Secretary  of  the  Senate, 

The  State  of  Washington,  ss. 
The  State  of  Washington,  to  A.  J.  Ahola,  Greeting: 

Tou  are  hereby  commanded  to  deliyer  to  and  leave  with  John  H. 
Schlvely,  if  conveniently  to  be  found,  or,  if  not,  to  leave  at  his  usual 
place  of  abode  or  at  his  usual  place  of  business,  in  some  conspicuous 
place,  a  true  and  attested  copy  of  the  within  writ  of  summons,  to- 
gether with  a  like  copy  of  this  precept;  and,  in  whichsoever  way  you 
perform  the  service,  let  it  be  done  forthwith,  before  the  appearance 
day  mentioned  in  said  writ  of  summons. 

Fail  not,  and  make  return  of  this  writ  of  summons  and  precept, 
with  your  proceedings  thereon  endorsed,  on  or  before  the  appearance 
day  mentioned  in  said  writ  of  summons. 

Witness,  the  Honorable  A.  S.  Ruth,  president  pro  tempore  of  the 
Senate,  at  the  city  of  Olympia,  this  30th  day  of  June,  A.  D.  1909. 

Wm.  T.  Laube,  Secretary  of  the  Senate, 

I,  A.  J.  Ahola,  sergeant-at-arms  of  the  Senate,  do  solemnly  swear 
that  the  return  made  by  me  upon  the  process  issued  on  the  thirtieth 
day  of  June,  1909,  by  the  Senate  against  John  H.  Schlvely  is  truly 
made,  and  that  I  have  performed  such  service  as  herein  described.  So 
help  me  Qod. 

A.  J.  Ahola. 
Subscribed  and  sworn  to  before  me  this  first  day  of  July,  A.  D.  1909. 
Wm.  T.  Laube,  Secretary  of  the  Senate. 
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The  following  affidavits  were  filed  by  Greo.  C.  Israel,  counsel 
for  John  H.  Schively,  and  were  read  by  the  secretary : 

BEFORE  THE  SENATE  OF  THE  STATE  OF  WASHINGTON. 

In  the  Matter  of  Abticles  of  Impeachment  Exhibited  by  the 
House  of  Representatives  of  the  State  of  Washington  in 
the  name  of  themselves  and  all  of  the  people  of  the 
State  of  Washington,  ;, 

vs. 

John  H.  Schh'ely,  Insurance  Ck)MMissiONER  of  the  State  of 
Washington.  J 

To  the  Honorable  President  pro  tempore  of  the  Senate  of  the  State  of 
Washington,  and  to  the  Honorahle  Senate  of  the  State  of  Washing- 
ton Sitting  as  a  High  Court  of  Impeachment: 

Comes  now  John  H.  Schively,  insurance  commissioner  of  the  State 
of  Washington,  and  appearing  In  obedience  to  the  summons  herein, 
in  person,  as  well  as  by  his  counsel,  6.  C.  Israel,  and  not  waiving  his 
right  to  challenge  the  jurisdiction  of  this  honorable  court  of  his  person 
as  insurance  commissioner  of  the  State  of  Washington,  or  of  the 
subject  matter  of  the  articles  of  impeachment  exhibited  in  the  said 
summons;  and  not  waiving  his  right  to  challenge  the  right  of  various 
members  of  this  honorable  court  to  sit  herein  in  the  hearing  of  said 
articles  of  impeachment,  by  reason  of  his  and  their  actual  and  implied 
bias;  and  not  waiving  his  right  to  have  the  articles  of  impeachment 
herein  made  more  definite  and  certain;  and  not  waiving  his  right  to 
have  stricken  from  such  articles  of  impeachment  manifest  extraneous, 
redundant,  incompetent  and  immaterial  matters  therein  contained;  and 
not  waiving  his  right  to  challenge  the  legal  sufficiency  under  the  law 
and  the  constitution  of  each  and  every  of  the  articles  of  impeachment 
therein  contained,  now  exhibits  to  this  honorable  court  his  motion  in 
that  behalf,  and  moves  this  honorable  court  that  time,  as  of  right 
he  is  entitled,  be  now  granted  him  wherein  to  move,  plead  to,  answer 
and  make  issue  with  the  various  articles  of  impeachment  contained  in 
the  bill  of  impeachment  herein,  and  to  marshal  his  testimony  and  his 
witnesses  for  the  purpose  of  his  full  and  complete  defense  to  each 
and  to  all  of  said  articles;  and  in  that  behalf  this  defendant  now 
moves  this  honorable  court  that  he  be  granted  a  period  of  ninety  days 
from  and  after  this  date  wherein  to  make  such  preparation. 

This  motion  is  based  upon  the  files  and  records  herein  and  upon 
the  affidavit  herewith  filed. 

J.  H.  Schively, 
State  Insurance  Commissioner. 

By  6.  C.  Israel, 
His  Attorney  and  Counsel, 
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! : 

State  of  Washington,  County  of  Thubston,  ss. 

John  H.  Schlvely,  being  first  duly  sworn,  deposes  and  says:  I  am 
the  state  insurance  commissioner  of  the  State  of  Washington,  and  the 
defendant  against  whom  has  been  exhibited  the  articles  of  impeachment 
iierein;  that  I  am  not  ready  for  trial  herein,  and  am  informed  and  ad- 
vised by  my  counsel  that  it  will  be  impossible  for  me  to  be  ready  for 
trial  herein  for  a  period  of  at  least  from  sixty  to  ninety  days;  and  In 
that  behalf  I  ayer  that  the  articles  of  impeachment  herein,  twenty-six 
in  number,  as  exhibited  in  the  summons  herein,  came  into  my  posses- 
sion at  about  the  hour  of  six  o'clock  p.  m.  on  the  30th  day  of  June, 
1909,  and  were  by  me  placed  in  the  possession  of  my  counsel  at  about 
the  hour  of  eight  o'clock  p.  m.  of  said  day. 

That  after  the  examination  of  said  articles  by  my  counsel,  I  was 
informed  by  my  said  counsel  that  he  could  not  prepare  the  necessary 
answers  thereto,  should  it  be  determined  that  I  was  required  to  answer 
to  the  merits,  in  less  than  ten  days  or  two  weeks'  time,  if  he  were  to 
prepare  the  same  so  they  would  exhibit  not  only  my  denials  thereto, 
but  my  affirmative  pleas  and  defenses  directed  to  the  various  articles 
contained  in  said  exhibit  of  impeachment 

That  I  haye  heretofore  fully  and  fairy  revealed  to  my  counsel  all 
of  the  facts  in  connection  with  many  of  the  matters  and  things  con- 
tained in  said  articles  of  Impeachment;  but  that  there  are  contained 
therein  many  and  other  things  which  must  be  made  for  the  first  time  a 
matter  of  discussion  between  us.  That  I  am  informed  by  my  counsel 
that  in  order  to  prepare  for  the  trial  upon  all  of  the  articles  of  im- 
peachment contained  In  said  exhibit,  that  I  will  require,  aside  from  the 
various  witnesses  whom  I  desire  to  produce  that  are  residents  of  the 
state  of  Washington,  many  depositions  from  many  persons  and  corpora- 
tions resident  and  having  main  offices  in  many  states  of  the  Union, 
Including  New  York,  Texas,  Massachusetts,  Colorado,  Illinois,  Penn- 
sylvania, Maryland  and  Michigan. 

That  I  cannot  compel  by  any  process  the  attendance  of  such  wit- 
nesses from  such  states  at  this  trial,  and  can  only  obtain  their  testimony 
by  letters  rogatory  and  commission  for  depositions  taken  at  such 
place  of  residence  of  such  corporations  at  the  convenience  of  such 
witnesses,  and  that  in  order  to  accomplish  such  depositions  by  such 
letters  rogatory  and  commission,  it  will  be  necessary  for  me  to  have 
Issued  by  this  honorable  court  such  letters  to  competent  courts  or 
offioers  In  such  jurisdictions  empowering  them  to  examine  such  wit- 
nesses upon  interrogatories;  and  that  all  of  such  proceeding  will  con- 
sume a  great  amount  of  time,  and  that  in  the  opinion  of  my  counsel 
the  same  cannot  be  fully  and  satisfactorily  taken  inside  of  forty  or 
sixty  days  from  this  date  If  the  same  were  accomplished  with  all  ex- 
pediency. 

That  I  am  further  advised  by  my  counsel  that  I  cannot  safely  pro- 
ceed to  trial  up<m  the  articles  herein  without  such  testimony  at  hand 
and  produced  at  this  hearing.  That  this  motion  is  not  made  for  delay, 
but  In  order  that  substantial  justice  may  be  accomplished  and  my 
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rights  fully  conserved  herein,  and  In  order  that  I  may  be  fully  pro- 
tected in  those  rights  and  in  the  making  of  my  defense  herein. 

Wherefore,  the  premises  being  considered,  I  pray  the  order  of  this 
honorable  court  as  upon  the  motion  of  my  counsel  herein,  and  that  I 
may  be  now  granted  a  continuance  herein  for  a  period  of  ninety  days 
for  the  purpose  of  preparing  my  defense  to  said  articles.    And  further^ 
deponent  sayeth  not. 

J.    H.    SCHIVELY. 

Subscribed  and  sworn  to  before  me  this  1st  day  of  July,  1909. 
[SEAL.]  O.  C.  Israel, 

Notary  Public  in  and  for  the  State  of 
Washington,  rMding  at  Olympia, 

The  president  announced  that  he  would  hear  Mr.  Israel  on 
the  foregoing  motion,  and  called  the  attention  of  the  counsel  on 
each  side  to  rule  15,  i.  e.,  that  preliminary  motions  and  inter- 
locutory motions  may  be  argued  for  not  to  exceed  fifteen  min- 
utes.   Mr.  Israel  spoke  as  follows : 

I  have  noticed  that  rule,  Your  Honor,  and  I  presumed  that  it 
would  be  honored  more  in  the  breach  than  in  the  observance,  as  it  would 
be  impossible  to  present  any  matter  of  any  particular  moment  intelli- 
gently in  fifteen  minutes;  but  for  the  purposes  of  this  motion  I  think 
I  can  keep  within  the  rule,  Your  Honor,  both  in  opening  and  closing. 

As  indicated  in  the  affidavit  and  motion,  it  is  impossible  to  prepare 
for  this  trial  immediately  or  within  any  time  measured  by  days  or 
weeks;  true  we  feel  that  it  is  the  duty  of  this  court  to  grant  us  reason- 
able time  in  which  to  move  and  meet  and  make  issue  with  the  various 
articles  of  impeachment,  and  that  time  should  be  at  least  ten  days,  be- 
cause to  any  lawyer  in  this  honorable  body  it  is  a  known  fact,  with- 
out the  necessity  of  proof,  to  meet  what  is  in  fact  twenty-six  indictments 
or  twenty-six  separate  actions,  means  the  preparation  of  twenty-six  an- 
swers, both  as  to  denials  and  to  affirmative  matter,  and  that  in  a  matter 
of  this  importance,  and  with  matters  as  general  as  they  are  stated 
in  these  articles  of  impeachment,  he  would  not  expect  to  prepare  such 
issue  that  would  be  worthy  of  his  efPorts  or  the  cause  inside  of  teh 
days.  If  we  were  to  ask  this  honorable  court  to  simply  extend  us 
time  to  prepare  and  make  issues  we  would  yet  again  be  compelled 
to  then  ask  this  court,  and  we  think  of  right  have  granted  to  us,  time  t6 
marshal  our  testimony.  The  very  character  of  the  articles  of  im- 
peachment, twenty-four  of  them  at  least,  or  many  of  the  twenty-four  ol 
them,  indicate  without  the  necessity  of  argument  the  fact  that  if  any 
defense  is  to  be  made  it  must  be  made  with  the  testimony  of  witnesses 
who  are  non-resident  of  this  jurisdiction,  witnesses  who  live  in  foreign 
states,  as  far  away  as  Texas  and  New  York,  and,  as  is  known  to  all 
lawyers  in  this  honorable  body,  that  can  only  be  done  by  the  issuance 
of  commissions  to  take  depositions  or  by  the  issuance  of  letters  roga- 
tory to  various  courts  in  those  states.     So,  if  we  were  to  go  hence 


Digitized  by 


Google 


IMPBACHMBNT  PROCEEDINGS  g7: 

vith  a  reasonable  time  In  which  to  make  issue,  we  would  again  hare  to 
apply  to  this  honorable  body  for  more  time  In  which  to  marshal  our 
testimony.  So  we  have  considered  that  it  will  be  more  convenient  and 
less  expensive  that  the  court  now  grant  us  at  one  and  the  same  time 
all  the  time  that  will  be  necessary,  for  us  to  take  up  and  begin  the 
actual  trial  of  this  case  and  be  prepared  with  our  testimony,  rather 
than  to  seek  adjournment  after  adjournment  to  accomplish  the  same 
purpose  and  which  would  finally  extend  the  delay  over  the  same  length 
of  time. 

This  motion  is  honestly  made.  Any  lawyer  in  the  body,  I  think, 
will  echo  the  statement  that  if  such  depositions  are  to  be  taken,  and  the 
defense  necessitates  the  taking  of  such  testimony,  in  such  states,  that 
snch  time  is  not  unreasonable,  and  for  all  these  reasons  we  ask  this 
honorable  court  to  grant  this  motion  and  allow  us  a  reasonable  exten- 
sion of  time  as  to  the  matters  necessary  to  be  gotten  ready,  rather  than 
extensions  of  time  from  time  to  time  as  we  may  have  to  apply  for  them 
until  we  finally  get  to  issue  with  replies  to  the  matter.  So  we  most 
respectfully  urge  Your  Honor  that  the  court  grant  us  this  extension. 

■  Attorney  General  W.  P.  Bell,  on  behalf  of  the  board  of  man- 
agers, made  the  following  reply: 

Mr.  Pbesident  and  Senators:     On  behalf  of  the  impeachment,  we 
Boittst  certainly  oppose  this  motion.    We  do  not  wish  to  seem  unseemly 
or  to  urge  great  haste  in  this  matter,  but  there  is  a  way  of  doing 
things  decently  and  in  order,  and  it  seems  to  me  that  the  only  way  that 
this  matter  can  be  done  decently  and  in  order  is  to  know  what  we  are 
going  to  try  before  we  commence  to  try  it.    The  learned  counsel  insists 
that  he  should  have  an  adjournment  of  ninety  days;  that  at  that  time 
he  will  be  ready  with  his  witnesses;  with  his  depositions,  and  ready  for 
the  trial;  but  what  are  we  going  to  try?    The  learned  counsel  and  the 
defendant  may  admit  many  of  these  charges  and  challenge  the  suffix 
Glency  of  some  of  the  charges.    In  their  appearance  here  they  have 
claimed  the  right  to  challenge  the  jurisdiction  of  this  house  to  try 
this  case;  they  challenge  the  jurisdiction,  or  the  right,  of  some  of  the 
senators  to  sit  in  the  trial  of  this  case,  and  those  things  should  be 
tried  out.    It  seems  to  me  and  to  the  members  of  the  managing  commit- 
tee that  those  things  should  be  settled  and  fixed  once  for  all,  and  then 
when  the  issues  are  joined  and  we  know  what  there  is  to  be  tried,  then 
la  the  time  for  them  to  come  In  and  ask  for  an  extension  if  they  have 
not  the  testimony  with  them.    They  have  made  a  general  allegation, 
mud  they  have  not  shown  in  any  particular  what  they  expect  to  prove 
by  the  absent  witnesses.    The  rule  in  court  is,  when  you  ask  for  a  con- 
Unuance,  you  must  state  what  you  expect  to  prove  by  certain  witnesses. 
They  do  not  state  What  they  expect  to  prove  by  certain  witnesses — in 
fact  they  have  not  denied  anything  that  the  honorable  House  has 
alleged,  and  until  they  have  denied  something  there  is  nothing  to  prove. 
Therefore  we  insist  that  this  motion,  at  this  point  at  least,  should  be 
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denied,  and  that  the  proceeding  should  be,  as  the  membera  of  the  com- 
mittee claim,  that  they  should  be  required  to  answer  within  a  certaia 
time.  We  do  not  ask,  as  I  say,  undue  haste,  but  within  a  reasonable 
time  they  should  be  required  to  answer;  then  the  managers  shonld 
be  allowed  a  reasonable  time  thereafter  to  file  a  replication  to  this 
answer.  Then  we  know  exactly  what  is  to  be  tried  and  then  the 
Senate  can  give  a  reasonable  time  to  the  defendant  within  which  to 
prepare  and  get  ready  for  the  trial. 

In  answer  to  a  question  from  the  president,  the  attorney  gen- 
eral announced  that,  in  his  judgment,  a  week's  time  would  be 
ample  for  the  defendant  to  prepare  his  answer,  and  that  three 
days  would  be  a  sufficient  time  for  the  managers  to  prepare  a 
reply. 

In  answer  to  the  president  as  to  the  time  required  to  prepare 
an  answer,  Mr.  Israel  made  the  following  statement: 

I  can't  possibly  prepare  that  answer,  and  I  think  Attorney  General 
Bell  knows  the  fact,  in  a  week.  I  think  the  legislature  knows  the  fact 
that  it  has  taken  Attorney  General  Beirs  office,  if  the  newspapers  are 
to  be  belieyed,  three  weeks  to  prepare  these  articles  of  impeachment, 
and  then  they  were  not  ready,  and  the  answers  are  infinitely  more  dif- 
ficult to  prepare  than  the  articles  themselves.  I  could  not  attempt  to 
make  this  answer  within  less  than  ten  days  or  two  weeks — two  weeks 
at  the  outside,  to  be  safe — ^and  then  I  will  have  to  come  again  with  fur- 
ther applications  for  more  time.  Now,  it  was  for  the  very  purpose  of 
avoiding  technicalities  at  the  expense  of  the  State  of  Washington  that 
we  ask  a  lump  in  time.  I  will  say  to  this  honorable  court  now  that  if 
the  time  is  granted  in  which  to  make  all  these  preparations,  that  when 
the  Senate  convenes  I  will  be  here  with  every  motion  and  every  answer 
to  the  merits  that  is  necessary — ^that  we  deem  necessary — in  this  de- 
fense, to  be  taken  up  seratim  without  any  delay  and  to  final  completion 
and  settlement  of  the  issues  of  the  trial.  But  I  would  avoid  the  con- 
stant recessing  and  adjourning  and  meeting  of  this  Senate  when  these 
preliminaries  are  being  threshed  out;  I  would  have  them  all  threshed 
out  at  the  incoming  of  the  Senate  after  the  expiration  of  the  continu- 
ance. It  is  extremely  captious  to  my  mind  and  extremely  technical 
to  invoke  the  proposition  that  no  issue  is  yet  Joined  here  and  conse- 
quently they  do  not  know  what  will  be  admitted  and  what  denied. 
I  will  say  for  the  benefit  of  the  counsel  and  the  managers  and  for  the 
benefit  of  this  honorable  court,  that  every  article  will  be  denied  iff  toto, 
and  that  most  of  the  articles  will  have  to  them  an  affirmative  defense^ 
if  that  will  afCord  the  gentleman  any  information,  when  the  answer 
finally  comes  in  this  matter,  if  an  answer  ever  comes.  Of  course  if  we 
are  to  be  held  down  to  technical  rules  and  this  honorable  body  wants 
to  meet  and  adjourn  and  recess  for  a  few  days,  and  then  meet  again 
and  adjourn  and  recess  for  a  few  days,  and  then  meet  again  and 
adjourn  and  recess  for  a  few  days,  I  am  content,  with  such  ruling, 
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to  take  time  of  at  least  ten  days  In  which  to  prepare  the  necessary  mo- 
tions and  answers  to  these  articles  and  then  begin  threshing  them  out; 
but  I  serve  notice  upon  counsel  and  the  managers  now  that  after  the 
Issue  Is  made  I  shall  again  ask  reasonable  time  in  which  to  take  my 
depositions  In  the  eastern  states,  and  I  think  that  it  should  weigh  some- 
thing with  this  Senate  when  I  announce  under  my  own  motion  and 
the  affidavit  of  my  client  the  Intention  to  take  such  depositions — it 
should  weigh  for  some  honest  purpose;  and  if  it  is  necessary,  and  we 
deem  it  necessary,  to  take  those  depositions,  I  take  it  that  this  honor- 
able court,  the  highest  court  that  it  is  possible  to  create  in  the  land, 
will  not  throttle  us  In  the  taking  of  those  depositions,  but  will  give  us 
our  letters  rogatory,  and  whenever  you  give  us  our  letters  rogatory 
we  all  know  that  the  Interrogatories  cannot  be  presented  to  a  foreign 
tribunal  and  witnesses  summoned  and  examined  within  two  or  three 
weeks.  Now  all  those  matters  are  under  consideration  at  the  time  this 
motion  Is  made  for  a  general  or  lengthy  recess,  so  all  those  things  can 
be  accomplished.  I  realize  that,  strictly  following  the  rules  of  technical 
procedure,  these  matters  come  one  at  a  time;  and  I  also  realize  if  they 
are  to  be  presented  one  at  a  time  that  after  the  presentation  of  one 
comes  further  delay  on  the  part  of  this  honorable  body  to  hear  the  next 
one.  That  is  what  I  would  have  avoided;  but  if  I  am  to  be  held  down 
by  this  honorable  court  to  the  technical  procedure,  then  I  respectfully 
and  earnestly  ask  Your  Honor  to  have  not  less  than  ten  days  in  which 
to  prepare  this  answer.    It  is  no  easy  task. 

Senator  Nichols  moved  that  defendant  Schively  be  given  until 
Thursday,  July  8,  in  which  to  answer  the  complaint. 

Senator  Cotterill  moved  as  a  substitute  that  defendant 
Schively  be  given  until  Saturday,  July  10,  to  answer;  that  the 
board  of  managers  be  given  until  Wednesday,  July  14,  in  which 
to  reply,  and  that  Wednesday,  August  11,  1909,  be  set  for  the 
trial  of  the  impeachment  proceedings  against  defendant,  John 
H.  Schively. 

The  secretary  called  the  roll  on  the  substitute  motion  pro- 
posed by  Senator  Cotterill,  and  it  carried  by  the  following  vote : 

Voting  aye:  Senators  Allen,  Bassett,  Blalr,  Bryan,  Cameron,  Cot- 
terill, Eastham,  Graves,  Hutchinson,  Huxtable,  Knickerbocker,  Mc- 
Gowan,  Minkler,  Nichols,  Paulhamus,  Potts,  Presby,  Roberts,  Rosen- 
haupt,  Rydstrom,  Smith,  Smithson,  Stewart,  Whitney,  Williams,  Mr. 
President— 26. 

Voting  nay:  Senators  Anderson,  Arrasmlth,  Brown,  Cox,  Davis, 
Falconer,  Fatland,  Fishback,  Kline,  McGregor,  Metcalf,  Myers,  Poison, 
Stevenson — 14. 

Absent  or  not  voting:     Senators  Piper,  Booth — 2. 

The  president  resumed  the  chair. 
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At  11:45  p.  m.,  on  motion  of  Senator  Graves  a  recess  was 
taken  until  i  o'clock  this  afternoon. 


AFTERNOON  SESSION. 


The  Senate,  sitting  as  a  court  of  impeachment,  reconvened  at 
2  o'clock  p.  m.,  Senator  Presby  in  the  chair,  defendant  Schively 
being  present  with  his  counsel,  Hon.  Greo.  C.  Israel. 

Senator  Graves  moved  that  when  the  defendant  has  prepared 
his  answer  he  shall  file  a  copy  of  same  with  the  attorney  general 
and  a  copy  with  the  secretary  of  the  Senate,  and  the  attorney 
general  shall  file  with  the  secretary  a  copy  of  his  reply  and  also 
serve  a  copy  of  his  reply  on  the  counsel  for  the  defendant, 
Schively. 

The  secretary  called  the  roll  and  the  above  motion  was  car- 
ried by  the  following  vote: 

Voting  aye:  Senators  Allen,  Anderson,  Arrasmith,  Bassett,  Blair, 
Brown,  Bryan,  Cameron,  Cotterill,  Cox,  Davis,  Eastham,  Falconer,  Fat- 
land,  Fishback,  Graves,  Hutchinson,  Huxtable,  Kline,  Knickerbocker, 
McGregor,  McGowan,  Metcalf,  Myers,  Minkler,  Nichols,  Paulhamus,  Pol- 
son,  Potts,  Presby,  Roberts,  Rosenhaupt,  Rydstrom,  Smith,  Smithson, 
Stevenson,  Stewart,  Williams,  Mr.  President — 39. 

Absent  or  not  voting:     Senators  Booth,  Piper,  Whitney — 3. 

At  his  request,  Hon.  Geo.  C.  Israel,  counsel  for  defendant 
Schively,  was  furnished  with  a  certified  copy  of  the  articles  of 
impeachment. 

With  the  approval  of  the  attorney  general,  Mr.  Israel,  coun- 
sel for  defendant,  proposed  the  following  amendments  to  the 
rules  governing  the  conduct  of  the  impeachment  proceedings, 
which  were  read  by  the  secretary : 

Letters  rogatory  or  commissions  to  take  depositions  outside  of  the 
State  of  Washington  shall  be  granted  to  either  the  managers  and  their 
counsel  or  the  respondent,  but  in  order  to  accomplish  such  letters  roga- 
tory or  commissions  to  take  deposition  it  shall  be  necessary  for  the 
party  proposing  the  issuance  of  the  same  to  serve  upon  opposite  counsel 
a  list  of  proposed  interrogatories,  together  with  notice  that  application 
for  issuance  of  letters  or  commission  will  be  made  at  a  time  therein 
mentioned  to  the  president  pro  tempore,  which  time  shall  be  not  less 
than  three  days.  At  the  time  of  application  mentioned  in  such  notice 
the  party  upon  whom  such  interrogatories  have  been  served  shall  pre- 
sent to  the  president  his  cross-interrogatories,  and  at  such  time  the 
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president  pro  tempore  shall,  through  the  secretary,  attach  sueh  Inter- 
rogatories and  cross-lnterrogatorles,  If  any  are  then  presented,  to  the 
letters  rogatory  or  commission  to  take  deposition,  and  the  secretary 
shall  forthwith  transmit  the  same  to  the  person  or  court  before  whom 
the  witness  Is  to  be  Interrogated,  with  request  and  instruction  that  the 
same  when  fully  answered  be  properly  certified  and  returned,  sealed,  to 
the  secretary  of  this  court.  Such  proposed  Interro^tories  and  such 
depositions  shall  be  taken  within  such  period  as  to  permit  the  same 
being  returned  to  the  secretary  of  this  court  oh  or  before  the  conclusion 
of  the  testimony  In  chief  of  the  party  applying  for  and  taking  the  same; 
otherwise  the  same  will  not  be  considered  In  evidence  In  this  court. 
The  form  of  the  letters  rogatory  shall  be  substantially  as  follows: 

"IN  THE  SENATE  OP  WASHINGTON.  SITTING  AS  A  HIGH  COURT 

OF  IMPEACHMENT. 
'The  House  of  Representatives,  for  and  on  behalf  themselves 
and  of  all  of  the  People  of  the  State  of  Washington, 

Complainant, 
vs. 

"John   H.   Schively,   Insurance  Commissioner  of  the  State  of 

Washington, 

Respondent. 
"To  the  Honorable  (name  of  court  to  which  letters  rogatory  are  to  go), 

and  to  the  Honorable  Judge  thereof: 

"Know  ye,  that  the  Senate  of  the  State  of  Washington,  sitting  as  a 
high  court  of  Impeachment,  for  the  purpose  of  the  trial  of  articles  of 
Impeachment  by  the  House  of  Representatives  of  the  State  of  Wash- 
ington against  John  H.  Schively,  Insurance  commissioner  of  the  State 

of  Washington,  have  granted  unto permission 

to  take  the  evidence  of  and  Interrogate  one ,  a 

resident  of  (here  insert  residence  address  of  witness)  at  the  city  of 

,  in  the  State  of his  answers  to 

be  used  as  evidence  on  behalf  of  the  said In 

soch  trial. 

"That  Tour  Honor  is  most  respectfully  requested  that  the  process  of 
its  court  may  be  had  through  its  clerk  and  proper  officers,  for  the  sum- 
monsing of  said  witness  before  said  court,  and  the  taking  before  said 
court  of  his  answers  to  interrogatories  and  cross-interrogatories  here- 
unto attached,  and  that  when  the  same  are  answered  under  oath,  as 
required  by  the  laws  of  your  Jurisdiction  In  the  administration  of  oaths 
to  witnesses,  that  the  same  may  be  certified  under  seal  of  your  honor- 
able court  to  this  court,  and  to ,  the  secre- 
tary thereof,  at  Olympla,  Thurston  county.  State  of  Washington,  after 
having  been  first  fully  sealed  by  your  honorable  court. 

'Witness,  The  Honorable  A.  S.  Ruth,  president  pro  tempore  of  the 
Senate  of  the  State  of  Washington. 


Secretary." 
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That  in  the  issuance  of  commissions  to  take  testimony  the  form  as 
now  used  by  the  superior  courts  of  the  State  of  Washington  in  the  issu- 
ance of  commissions  to  notaries  public  and  commissioners  in  foreign 
Jurisdictions  shall  be  adopted,  used  and  followed,  and  depositions  so 
taken  certified  by  the  officer  taking  the  same  substantially  as  required 
by  the  laws  of  the  State  of  Washington  in  that  behalf  and  returned 
sealed  to  the  secretary  of  this  court. 

Senator  Graves  moved  the  adoption  of  the  foregoing  amend- 
ments to  the  rules. 

The  secretary  called  the  roll  and  they  were  adopted  by  the 
following  vote : 

Voting  aye:  Senators  Allen,  Anderson,  Arrasmith,  Bassett,  Blair, 
Brown,  Bryan,  Cameron,  Ck)tterlll,  Cox,  Davis,  Eastham,  Falconer,  Fat- 
land,  Fishback,  Graves,  Hutchinson,  Huxtable,  Kline,  Knickerbocker, 
McGregor,  McGowan,  Metcalf,  Myers,  Minkler,  Nichols,  Paulhamus,  Pol- 
son,  Potts,  Presby,  Roberts,  Rosenhaupt,  Rydstrom,  Smith,  Smithson, 
Stevenson,  Stewart,  Whitney,  Williams,  Mr.  President— 40. 

Absent  or  not  voting:     Senators  Booth,  Piper — 2. 

A  request  was  made  by  Mr.  Israel  that  the  stenographer  be 
instructed  to  furnish  daily  to  the  defendant  a  transcript  of  the 
evidence  taken. 

The  chair  announced  that  the  matter  would  be  taken  up  at 
such  time  as  evidence  was  submitted  to  the  court  in  the  impeach- 
ment trial. 

At  2:^  p.  m.,  the  court  of  impeachment  took  a  recess  until 
Wednesday,  August  11,  1909,  at  2  o'clock  p.  m. 


Senate  Chamber, 
Olympia,  Wash.,  July  2,  1909. 

During  the  morning  session  of  the  Senate,  Senator  Falconer 
moved  to  amend  rule  19  of  the  impeachment  rules  as  follows : 

Add  after  the  word  "counsel"  the  words  "upon  a  showing  in  general 
terms  that  the  subpcenas  are  for  necessary  and  material  witnesses." 

The  secretary  called  the  roll,  and  the  amendment  to  Rule  No. 
19  was  adopted  by  the  following  vote  : 

Voting  aye:  Senators  Allen,  Anderson,  Arrasmith,  Bassett,  Blair, 
Brown,  Bryan,  Cameron,  Cox,  Davis,  Eastham,  Falconer,  Fatland,  Fish- 
back,  Hutchinson,  Huxtable,  Kline,  Knickerbocker,  McGregor,  Metcalf, 
Myers,  Minkler,  Nichols,  Paulhamus,  Poison,  Presby,  Roberts,  Rydstrom, 
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Smith,  Stevenaon,  Stewart,  Wbitney,  Mr.  Pre8ident->33. 

Absent  or  not  voting:  Senators  Booth.  Cotterill,  Oraves,  McGowan, 
Piper,  Potts,  Rosenhaupt,  Smithson,  Williams— 9. 

Also  the  following  message  was  received : 

House  of  Reprbsentativbs, 
Oltmpia,  Wash.,  July  2,  1909, 
Ma.  FwEsiDEjrt: 

The  House  has  appointed  in  lieu  of  its  former  board  of  managers 
tor  the  impeachment  proceedings  against  J.  H.  Schively,  Messrs.  Meigs, 
Edge  and  Sparks. 

LoBBN  Gbinsteao,  Chief  Clerk. 


Senate  Chamber, 
Olympia,  Wash.,  July  10,  1909. 

The  following  answer  of  the  respondent  was  this  day  filed 
with  the  secretary  of  the  Senate: 

In  the  Senate  of  the  State  of  Washington  Sitting  as  a  High 
Court  of  Impeachment. 

The  House  of  Repbesentatfves  of  the  State 
OF  Washington,  in  the  name  of  Them- 
selves and  of  all  of  the  People  of  the  State 
of  Washington, 

Complainants,       \       ANSWER. 
vs. 
John   H.   Schivelt,   Insurance  Commissioner 
of  the  State  of  Washington, 

Respondent. 

Comes  now  the  above  named  John  H.  Schively,  respondent  herein, 
and  for  answer  to  the  articles  of  impeachment  herein,  exhibited  by  the 
House  of  Representatives  of  the  State  of  Washington,  and  for  the 
purpose  of  questioning  the  sufficiency  of  the  facts  alleged  therein  as 
cause  for  impeachment,  and  for  the  purpose  of  exhibiting  in  this  an- 
swer his  each  and  every  objection  both  as  questions  of  law  and  fact 
thereto,  as  in  that  behalf  he  is  required  by  section  20  of  the  rules  of 
procedure  and  practice  in  the  Senate  while  sitting  on  the  trial  of 
impeachment,  as  heretofore  adopted,  does  now  object  to,  except  to, 
challenge,  admit,  deny,  and  affirmatively  allege  as  follows: 

I. 
The  respondent  objects  and  excepts  to  the  sitting  herein  as  a  mem- 
ber of  this  court  of  one  W.  H.  Paulhamus,  senator-elect  from  the 
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twenty-fifth  senatorial  district  of  the  State'  of  Washington,  and  by 
virtue  of  his  said  office  a  member  of  this  court,  and  who  purposes  to 
sit  as  a  member  thereof  in  the  trial  of  this  respondent,  and  to  de- 
termine therein  both  the  questions  of  law  and  fact  to  be  therein  de- 
termined, and  as  well  the  guilt  or  innocence  of  this  respondent  as  to 
the  matters  and  things  charged  in  said  articles  of  impeachment,  for 
the  reason  that  the  said  Paulhamus,  as  a  member  of  this  honorable 
court  and  tribunal,  is  disqualified  from  such  membership  by  reason 
of  his  bias  and  prejudice  and  personal  enmity  towards  this  respondent, 
in  this:  That  heretofore  the  said  Paulhamus,  as  such  senator,  at  the 
regular  session  of  the  legislature  of  the  State  of  Washington,  begun 
and  held  on  the  11th  day  of  January,  1909,  did  Join  in  a  report  to  the 
Senate  of  said  legislature  recommending  the  investigation  and  ex- 
amination of  the  affairs  of  this  respondent's  office,  and  as  well  those 
of  the  insurance  department  of  the  State  of  Washington  for  past  years. 

That  thereafter,  and  after  the  filing  of  the  report  of  a  certain  com- 
mittee of  investigation  that  grew  out  of  such  resolution,  the  said  Paul- 
hamus did  on  or  about  Saturday,  the  12th  day  of  June,  1909,  at 
Puyallup,  in  the  county  of  Pierce,  State  of  Washington,  while  discuss- 
ing the  calling  of  the  extraordinary  session  of  the  legislature  of  the 
State  of  Washington,  out  of  which  these  articles  of  impeachment  grew, 
and  while  discussing  the  said  report  in  so  far  as  it  related  to  this 
respondent,  say  among  other  things  of  and  concerning  this  respondent, 
as  follows,  to-wit:  "If  the  public  sentiment  I  have  met  with  is  the 
same  elsewhere,  the  Schively  Incident  should  be  closed  within  twenty- 
four  hours  after  two  o'clock  of  the  afternoon  of  June  twenty-third.  It 
is  my  belief  there  will  not  be  a  single  vote  in  either  the  House  or  the 
Senate  for  the  retention  of  Schively  in  his  present  position.  •  ♦  • 
I  have  failed  to  find  a  single  person  who  does  not  believe  Mr.  Schively 
is  absolutely  guilty  and  should  be  removed  from  office."  And  that  the 
said  statements  by  the  said  Paulhamus  were  of  and  concerning  the 
guilt  or  innocence  of  this  respondent  of  the  matters  and  things  now 
charged  herein  against  him  in  these  articles  of  impeachment,  and  at 
said  time  a  matter  of  the  charges  against  this  respondent  in  the  report 
of  the  said  investigating  committee  to  the  governor  of  the  State  of 
Washington. 

That  the  said  Paulhamus  from  thence  until  the  present  time  has 
many  times  expressed  his  abiding  conviction  of  the  guilt  of  this  re- 
spondent as  to  matters  and  things  charged  in  said  articles  of  impeach- 
ment, both  in  debate  in  the  Senate  of  the  State  of  Washington  and  in 
and  about  the  corridors  of  the  state  house  of  the  State  of  Washington, 
and  in  the  public  places  of  the  cities  of  Olympia  and  Tacoma;  and  that 
the  said  Paulhamus  has  pre-Judged  the  guilt  or  innocence  of  this  re- 
spondent, and  expressed  his  conviction  of  his  guilt,  and  exhibited 
actual  bias  and  prejudice  and  personal  enmity  towards  this  respondent, 
and  that  the  said  Paulhamus  cannot  sit  in  this  honorable  court  as  a 
fair  and  impartial  Judge  or  member  of  Jury  to  pass  upon  any  question 
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of  law  or  fact  that  must  be  decided  by  the  members  of  this  honorable 
court,  or  act  as  a  fair  or  impartial  Judge  or  Juror  herein. 

And  to  these  facts,  should  the  same  be  controverted  or  denied,  this 
respondent  stands  at  the  bar  of  this  tribunal  with  his  proofs  in  that 
behalf,  for  their  full  and  complete  establishment,  and  asks  of  this 
honorable  court  that  should  such  averments  of  pre-judgment,  prejudice, 
bias  and  personal  enmity  be  so  controverted,  that  he  be  now  permitted 
before  further  proceeding  of  the  trial  of  this  matter  to  produce  said 
proof  and  be  heard,  and  that  thereafter  and  in  every  event  the  said 
Paulhamus  be  by  this  honorable  court  excluded  and  excused  from  any 
participation  in  the  trial  of  the  articles  of  Impeachment  herein  by 
reason  of  his  said  pre-judgment,  bias,  prejudice  and  personal  enmity 
as  aforesaid. 

11. 

The  respondent  objects  and  excepts  to  the  sitting  herein  as  a  mem> 
ber  of  this  court  of  one  P.  L.  Allen,  senator-elect  from  the  thirty-third 
senatorial  district  of  the  State  of  Washington,  and  by  virtue  of  his 
said  office  a  member  of  this  court,  and  who  purposes  to  sit  as  a  mem- 
ber thereof  in  the  trial  of  this  respondent  and  to  determine  therein 
both  the  questions  of  law  and  fact  to  be  therein  determined,  and  as 
well  the  guilt  or  Innocence  of  this  respondent  as  to  the  matters  and 
things  charged  in  said  articles  of  impeachment,  for  the  reason  that 
said  Allen,  as  a  member  of  this  honorable  court  and  tribunal,  is  dis- 
qualified from  such  membership  by  reason  of  his  bias,  prejudice  and 
personal  enmity  towards  this  respondent,  in  this:  That  heretofore, 
on  March  11,  1909,  the  legislature  of  the  State  of  Washington  adopted 
House  concurrent  resolution  No.  16,  authorizing  the  appointment  of 
a  legislative  investigating  committee  for  the  purpose  of  investigating 
certain  state  offices,  including  that  of  the  secretary  of  state  and  the 
insurance  commissioner  of  the  State  of  Washington,  and  according  to 
said  resolution  the  president  of  the  Senate  of  the  State  of  Washington 
and  the  speaker  of  the  House  thereof  did  appoint  a  committee  to  be 
constituted  as  an  investigating  committee,  and  which  consisted  of  five 
members,  one  of  whom  was  the  said  Allen;  and  that  thereafter  the 
said  committee  and  the  said  Allen,  as  chairman  thereof,  did  proceed 
to  the  investigation  of  the  insurance  department  in  the  office  of  the 
secretary  of  state,  as  the  same  was  constituted  by  law  prior  to  the 
13th  day  of  January,  1909,  and  of  the  office  of  the  state  insurance  com- 
missioner after  said  date,  which  was  then  and  is  now  held  by  your 
respondent;  and  the  said  Allen,  as  a  member  of  said  committee,  did 
Join  with  the  said  committee  In  a  report  to  the  Honorable  M.  E.  Hay, 
governor  of  the  State  of  Washington,  of  the  findings  of  said  legislative 
investigating  committee  concerning  the  department  of  the  secretary 
of  state  and  insurance  commissioner  of  the  State  of  Washington,  and 
did  incorporate  in  said  findings  eighteen  purported  findings  of  fact, 
together  with  one  conclusion  by  them  deduced  therefrom,  all  of  which 
more  fully  appears  from  a  copy  of  said  report  which  is  attached  to 
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this  answer  and  marked  "Ebchibit  A,"  and  now  made  a  part  of  this 
objection  and  exception,  and  now  referred  to  In  connection  therewith 
and  to  be  considered  therewith,  and  from  the  said  findings  did  con- 
clude and  report  to  the  said  governor,  among  other  things,  that  he 
found  that  this  respondent  had  been  guilty  of  wrongful,  arbitrary  and 
unwarranted  conduct,  and  such  as  was  not  only  highly  reprehensible 
but  extremely  injurious  to  the  Interests  of  the  insuring  public  of  this 
state,  and  that  by  his  gross  neglect  of  official  duties  he  had  caused 
insolvent,  irresponsible  and  fraudulent  companies  to  flourish  and  pros- 
per for  a  time;  and  that  he  had  failed  to  perform  the  duties  imposed 
upon  him  by  the  insurance  laws,  and  that  he  had  been  shown  to  be 
incompetent  and  inefficient,  and  had  brought  the  insurance  department 
of  the  State  of  Washington  into  great  disrepute,  both  in  this  state  and 
abroad;  and  that  he  had  wrongfully  collected  excessive  fees,  and  that 
by  his  conduct  had  branded  himself  as  a  corrupt  and  unworthy  public 
official. 

And  the  said  Allen  did  by  the  said  report  and  by  his  conclusions 
therein  express  to  the  said  governor  that  he  had  determined  in  his 
own  mind  and  to  his  own  satisfaction  that  this  respondent  was  and 
had  been  guilty  of  malfeasance  and  misfeasance  in  office,  and  did  ex- 
hibit therein  a  condition  of  mind  greatly  biased  and  prejudiced  against 
this  respondent,  and  an  enmity  towards  and  to  him;  and  that  all  the 
matters  and  things*  so  set  forth  in  the  said  findings,  from  which  the 
said  conclusion  was  so  announced  by  the  said  Allen,  are  the  identical 
matters  and  things  set  forth  in  the  articles  of  impeachment  herein  by 
the  House  of  Representatives  aforesaid  as  high  crimes,  misdemeanors 
and  malfeasance  in  office,  as  to  the  guilt  or  innocence  of  which  it  Is 
proposed  by  the  said  trial  by  this  court  that  this  respondent  shall  now 
be  adjudged  guilty  or  innocent,  each  of  the  said  findings  of  fact  as 
aforesaid  in  said  report  being  the  basis  of  an  article  of  impeachment 
in  the  articles  of  impeachment  here  exhibited  for  the  answer  and  trial 
of  this  respondent  as  to  his  guilt  or  innocence. 

That  the  said  Allen  from  thence  until  the  present  time  has  many 
times  expressed  his  abiding  conviction  of  the  guilt  of  this  respondent 
as  to  the  matters  and  things  charged  in  said  articles  of  impeachment, 
and  that  the  said  Allen  has  pre-Judged  the  guilt  or  innocence  of  this 
respondent  in  relation  thereto,  has  expressed  his  conviction  of  the  re- 
spondent's guilt,  and  exhibited  actual  bias  and  prejudice  and  personal 
enmity  towards  this  respondent,  and  that  the  said  Allen  cannot  sit  in 
this  honorable  court  as  a  fair  and  impartial  Judge  or  member  of  Jury 
to  pass  upon  any  of  the  questions  of  law  or  fact  that  must  be  decided 
by  the  members  of  this  honorable  court  in  passing  upon  each  of  said 
articles  of  impeachment,  and  cannot  sit  as  a  fair  or  impartial  Judge 
or  Juror  herein,  but  will,  if  permitted  to  sit  for  the  trial  of  respondent 
herein,  take  with  him  in  said  trial  such  bias,  prejudice,  enmity,  opinion 
and  pre-judgment  to  abide  with  him  during  the  trial  irrespective  of  the 
evidence,  and  to  influence  him  and  guide  his  Judgment  in  his  final  vote 
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upon  the  gnllt  or  innocence  of  this  respondent,  should  such  yote  be 
required  during  the  trial  herein. 

And  to  these  facts,  should  the  same  be  controverted  or  denied,  this 
respondent  stands  at  the  bar  of  this  tribunal  with  his  proofs  in  that 
behalf,  for  their  full  and  complete  establishment,  and  asks  of  this 
honoraole  court  that  should  such  averments  of  pre-judgment,  prejudice, 
bias  and  personal  enmity  be  so  controverted,  that  he  be  now  permitted 
before  further  proceeding  In  the  trial  of  this  matter  to  produce  said 
proofs  and  be  heard,  and  that  thereafter  and  in  every  event  the  said 
Allen  be  by  this  honorable  court  excluded  and  excused  from  any  par* 
ticipation  in  the  trial  of  the  articles  of  impeachment  herein,  by  reason 
of  his  said  pre-judgment,  bias,  prejudice  and  personal  enmity  as 
aforesaid. 

III. 

The  respondent  objects  and  excepts  to  the  sitting  herein  as  a  mem- 
ber of  this  court  of  one  H.  O.  Pishback,  senator-elect  from  the  twentieth 
senatorial  district  of  the  State  of  Washington,  and  by  virtue  of  his 
said  ofBce  a  member  of  this  court,  and  who  purposes  to  sit  as  a  member 
thereof  in  the  trial  of  this  respondent,  and  to  determine  therein  both 
the  questions  of  law  and  fact  to  be  therein  determined,  and  as  well  the 
guilt  or  innocence  of  this  respondent  as  to  the  matters  and  things 
charged  in  said  articles  of  impeachment,  for  the  reason  that  said 
Fishback,  as  a  member  of  this  honorable  court  and  tribunal,  is  dis- 
qualified from  such  membership  by  reason  of  his  bias,  prejudice  and 
personal  enmity  towards  this  respondent,  in  this:  That  heretofore,  on 
March  II,  1909,  the  legislature  of  the  State  of  Washington  adopted 
House  concurrent  resolution  No.  16,  authorizing  the  appointment  of 
a  legislative  investigating  committee  for  the  purpose  of  investigating 
certain  state  offices,  including  that  of  the  secretary  of  state  and  in- 
surance commissioner  of  the  State  of  Washington,  and  according  to 
said  resolution  the  president  of  the  Senate  of  the  State  of  Washington 
and  the  speaker  of  the  House  thereof  did  appoint  a  committee  to  be 
constituted  as  an  investigating  committee,  and  which  consisted  of  five 
members,  one  of  whom  was  the  said  Fishback;  and  that  thereafter  the 
said  committee  and  the  said  Fishback,  as  a  member  thereof,  did  pro- 
ceed to  the  investigation  of  the  insurance  deptartment  in  the  office  of 
the  secretary  of  state,  as  the  same  was  constituted  by  law  prior  to  the 
13th  day  of  January,  1909,  and  of  the  office  of  the  state  insurance  com- 
missioner after  said  date,  which  was  then  and  is  now  held  by  your 
respondent;  and  the  said  Fishback,  as  a  member  of  said  cemmittee,  did 
Join  with  the  said  committee  in  a  report  to  the  Honorable  M.  E.  Hay, 
governor  of  the  State  of  Washington,  of  the  findings  of  said  legislative 
investigating  committee  concerning  the  department  of  the  secretary 
of  state  and  insurance  commissioner  of  the  State  of  Washington,  and 
did  incorporate  in  said  findings  eighteen  purported  findings  of  fact, 
together  with  one  conclusion  by  them  deduced  therefrom,  all  of  which 
more  fully  appears  from  a  copy  of  said  report  which  is  attached  to  this 
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answer  and  marked  "Exhibit  A"  and  now  made  a  part  of  this  objection 
and  exception,  and  now  referred  to  in  connection  therewith  and  to  be 
considered  therewith,  and  from  the  said  findings  did  conclude  and 
report  to  the  said  governor,  among  other  things,  that  he  found  that 
this  respondent  had  been  guilty  of  wrongful,  arbitrary  and  unwarranted 
conduct,  and  such  as  was  not  only  highly  reprehensible,  but  extremely 
Injurious  to  the  interests  of  the  insuring  public  of  this  state,  and  that 
by  his  gross  neglect  of  official  duties  he  had  caused  insolvent,  irre- 
sponsible and  fraudulent  companies  to  flourish  and  prosper  for  a  time; 
and  that  he  had  failed  to  perform  the  duties  imposed  upon  him  by  the 
insurance  laws,  and  that  he  had  been  shown  to  be  incompetent  and 
inefficient,  and  had  brought  the  insurance  department  of  the  State  of 
Washington  into  great  disrepute,  both  in  this  state  and  abroad;  and 
that  he  had  wrongfully  collected  excessive  fees,  and  that  by  his  conduct 
he  had  branded  himself  as  a  corrupt  and  unworthy  public  official. 

And  the  said  Fishback  did  by  the  said  report  and  by  his  conclusions 
therein  express  to  the  said  governor  that  he  had  determined  in  his 
own  mind  and  to  his  own  satisfaction  that  this  respondent  was  and 
had  been  guilty  of  malfeasance  and  misfeasance  In  office,  and  did  ex- 
hibit therein  a  condition  of  mind  greatly  biased  and  prejudiced  against 
this  respondent,  and  an  enmity  towards  and  to  him;  and  that  all  the 
matters  and  things  so  set  forth  in  the  said  findings,  from  which  the 
said  conclusion  was  so  announced  by  the  said  Fishback,  are  the  identi- 
cal matters  and  things  set  forth  in  the  articles  of  Impeachment  herein 
by  the  House  of  Representatives  aforesaid,  as  high  crimes,  misde- 
meanors and  malfeasance  in  office,  as  fjo  the  guilt  or  innocence  of  which 
it  is  proposed  by  the  said  trial  by  this  court  that  this  respondent  shall 
now  be  adjudged  guilty  or  Innocent,  each  of  the  said  findings  of  fact 
as  aforesaid  in  said  report  being  the  basis  of  an  article  of  impeach- 
ment in  the  articles  of  impeachment  here  exhibited  for  the  answer  and 
trial  of  this  respondent  as  to  his  guilt  or  innocence. 

That  the  said  Fishback  from  thence  until  the  present  time  has 
many  times  expressed  his  abiding  conviction  of  the  guilt  of  this  re- 
spondent as  to  the  matters  and  things  charged  in  said  articles  of  im- 
peachment, and  that  the  said  Fishback  has  pre-Judged  the  guilt  or 
.innocence  of  this  respondent  in  relation  thereto,  has  expressed  hie 
conviction  of  the  respondent's  guilt,  and  exhibited  actual  bias  and 
prejudice  and  personal  enmity  towards  this  respondent,  and  that  the 
said  Fishback  cannot  sit  in  this  honorable  court  as  a  fair  and  im- 
partial Judge  or  member  of  Jury  to  pass  upon  any  of  the  questions  of 
law  or  fact  that  must  be  decided  by  the  members  of  this  honorable 
court  in  passing  upon  each  of  said  articles  of  impeachment,  and  can- 
not sit  as  a  fair  or  Impartial  Judge  or  Juror  herein,  but  will,  if  per- 
mitted to  sit  for  the  trial  of  respondent  herein,  take  with  him  in  said 
trial  such  bias,  prejudice,  enmity,  opinion  and  pre-judgment  to  abide 
with  him  during  the  trial  irrespective  of  the  evidence,  and  to  influence 
him  and  guide  his  Judgment  in  his  final  vote  upon  the  guilt  or  inno- 
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cence  of  this  respondent,  should  such  vote  be  required  during  the 
trial  herein. 

And  to  these  facts,  should  the  same  be  controverted  or  denied, 
this  respondent  stands  at  the  bar  of  this  tribunal  with  his  proofs 
in  that  behalf,  for  their  full  and  complete  establishment,  and  asks 
of  this  honorable  court  that  should  such  averments  of  pre-judgment, 
prejudice,  bias  and  personal  enmity  be  so  controverted,  that  he  be 
now  permitted  before  further  proceeding  in  the  trial  of  this  matter 
to  produce  said  proofs  and  be  heard,  and  that  thereafter  and  in 
every  event  the  said  Fishback  be  by  this  honorable  court  excluded 
and  excused  from  any  participation  in  the  trial  of  the  articles  of 
impeachment  herein,  by  reason  of  his  pre-judgment,  bias,  prejudice 
and  personal  enmity  as  aforesaid. 

IV. 
The  respondent  further  objects  and  excepts  to  the  sitting  here- 
in as  members  of  this  court  of  each  and  all  of  the  following  named 
persons,  to-wit:  A.  W.  Anderson,  senator-elect  from  the  second  sena- 
torial district  of  the  State  of  Washington;  Joseph  Arrasmith,  senator* 
elect  from  the  ninth  senatorial  district  of  the  State  of  Washington; 
John  L.  Blair,  senator-elect  from  the  twenty-fourth  senatorial  dis- 
trict of  the  State  of  Washington;  Ed.  Brown,  senator-elect  from  the 
forty-first  senatorial  district  of  the  State  of  Washington;  J.  W.  Bryan, 
senator-elect  from  the  twenty-third  senatorial  district  of  the  State  of 
Washington;  D.  H.  Cox,  senator-elect  from  the  twelfth  senatorial  dis- 
trict of  the  State  of  Washington;  Evan  C.  Davis,  senator-elect  from 
the  first  senatorial  district  of  the  State  of  Washington;  J.  A.  Fal- 
coner, senator-elect  from  the  thirty-eighth  senatorial  district  of  the 
State  of  Washington;  H.  H.  Fatland,  senator-elect  from  the  twenty- 
ninth  senatorial  district  of  the  State  of  Washington;  Peter  McGregor, 
senator-elect  from  the  eighth  senatorial  district  of  the  State  of  Wash- 
ington; Charles  E.  Myers,  senator-elect  from  the  fourteenth  senatorial 
district  of  the  State  of  Washington;  Alex  Poison,  senator-elect  from 
the  twenty-first  senatorial  district  of  the  State  of  Washington;  John 
R.  Stevenson,  senator-elect  from  the  tenth  senatorial  district  of  the 
State  of  Washington;  and  as  well,  P.  L.  Allen,  senator-elect  from 
the  thirty-third  senatorial  district  of  the  State  of  Washington;  H.  O. 
Fishback,  senator-elect  from  the  twentieth  senatorial  district  of  the 
State  of  Washington,  and  W.  H.  Paulhamus,  senator-elect  from  the 
twenty-fifth  senatorial  district  of  the  State  of  Washington,  and  who  by 
virtue  of  their  said  offices  are  members  of  this  honorable  court,  and  who 
each  proposes  to  sit  as  a  member  thereof  in  the  trial  of  this  re- 
spondent, and  to  determine  therein  both  the  questions  of  law  and 
fact  to  be  therein  determined,  and  as  well  the  guilt  or  innocence 
of  this  respondent  as  to  the  matters  and  things  charged  in  said 
articles  of  impeachment,  for  the  reason  that  each  of  said  persons 
and  all  of  said  persons  as  members  of  this  honorable  court  and  trl- 
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bunal  arc  disqualified  from  such  membership  or  from  any  right  to 
sit  in  Judgment  of  law  or  fact  therein  by  reason  of  his  and  each  of 
his  and  all  of  their  bias  and  prejudice  and  personal  enmity  towards 
this  respondent,  in  this:  That  heretofore,  on  the  11th  day  of  March, 
1909,  the  legislature  of  the  State  of  Washington,  by  House  concur- 
rent resolution  number  16,  did  authorize  the  appointment  of  a  legis- 
lative investigating  committee  for  the  purpose  of  investigating  certain 
offices  of  the  State  of  Washington,  including  the  department  of  the 
secretary  of  state  and  insurance  commissioner  of  the  State  of  Wash- 
ington, upon  which  said  committee,  by  the  president  of  the  Senate 
and  of  the  speaker  of  the  House  appointing  and  the  Senate  and  House 
confirming,  there  was  appointed  Senator  P.  L.  Allen,  of  King  county; 
Senator  H.  O.  Fishback,  of  Lewis  county;  Representative  J.  C.  Hub- 
bell,  of  Kittitas  county;  Representative  Howard  Taylor,  of  King 
county,  and  Representative  W.  C.  McMaster,  of  King  county. 

That  thereafter  said  committee  convened  in  the  capltol  building 
at  Olympia,  Washington,  and  later  did  make  a  written  report  to 
the  Honorable  M.  E.  Hay,  governor  of  the  State  of  Washington,  con- 
cerning their  investlgatioin  of  the  said  department  of  the  secretary 
of  state  and  insurance  commissioner  of  the  State  of  Washington,  to- 
gether with  their  purported  findings  of  fact  and  conclusions  in  regard 
thereto,  all  of  which  is  fully  set  forth  in  "Exhibit  A,"  attached  to  this 
answer  and  to  which  reference  is  now  had  and  the  same  made  a  part 
of  this  paragraph,  exeption  and  objection  of  this  answer. 

That  thereafter  the  said  M.  E.  Hay,  governor  of  the  State  of  Wash- 
ington, did  issue  his  governor's  message  convening  the  legislature 
of  the  State  of  Washington  in  extraordinary  session,  and  did  on  the 
23rd  day  of  June,  1909,  deliver  to  said  legislature,  to-wit,  to  the  Senate 
and  House  of  Representatives  thereof,  his  message  wherein  and  where- 
by, among  other  things,  he  did  report  to  said  legislature  of  and  con- 
cerning the  said  report  of  the  said  committee  as  follows,  to-wit: 

"The  findings  of  that  committee  bring  to  light  conditions  repugnant 
to  the  best  interests  of  the  state,  conditions  that  cannot  longer  be 
tolerated.  They  contain  a  serious  indictment  against  the  present  in- 
surance commissioner  of  this  state  and  the  former  secretary  of  state. 
The  evidence  cited  in  these  findings  develops  the  fact  that  these  officials 
were  recreant  to  their  duty,  betrayed  the  trust  placed  in  them  and 
violated  every  consideration  of  honor  and  public  obligation  that  should 
have  regulated  their  conduct. 

"Because  of  these  revelations,  one  of  these  officials  has  resigned  his 
office  and  the  evidence  that  has  been  gathered  brands  the  other  as  unfit 
to  continue  in  a  position  of  responsibility.  There  is  no  denial  of  the 
moral  obliquity  on  the  part  of  the  accused  official — ^merely  the  specious 
plea  that  the  letter  of  the  law  has  not  been  violated.  In  the  face  of  the 
evidence  adduced  and  the  admission  of  the  charges  made,  one  course 
only  appears  open  to  the  legislature,  which  is  the  removal  from  office 
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of  the  delinquent  officer.  There  are  two  methods  open  to  you  by  which 
this  official  may  be  removed: 

'*!.    By  Impeachment  proceedings. 

"2.    By  abolishing  the  office. 

"The  power  of  impeachment,  which  is  solely  vested  In  the  House 
of  Representatives,  is  an  extremely  grave  and  serious  responsibility, 
not  lightly  to  be  exercised  or  heedlessly  invoked.  But,  when  an  oc- 
casion necessitating  such  procedure  arises,  it  should  be  met  with 
firmness,  the  interests  of  the  Individual  should  be  submerged  in  the 
interests  of  the  community  and  deaf  ears  turned  to  the  sophistry  of 
the  corrupt.  Such  procedure  has  better  application  to  a  case  where 
there  are  disputed  questions  of  fact  as  to  the  guilt  or  innocence  of  the 
officer  charged.  The  other  method  can  be  properly  applied  where  the 
guilt  is  confessed  as  in  this  case. 

"I  recommend  that  you  pursue  one  or  the  other  of  the  above  methods 
as  you  see  fit  and  deem  most  advantageous. 

"♦  •  •  In  the  case  before  you  for  consideration  the  course  for 
your  honorable  body  to  pursue  is  as  well  defined  as  black  from  white. 
The  facts  are  before  you.  They  have  been  gathered  by  a  committee 
of  your  own  creating,  a  committee  composed  of  those  who  favored 
and  those  who  opposed  this  investigation,  and  the  report  of  that  com- 
mittee is  the  unanimous  verdict  of  its  members." 

"All  of  which  more  fully  appears  from  a  copy  of  said  governor's 
message  hereto  attached  and  marked  "Exhibit  B,"  and  to  which  refer- 
ence is  now  had  and  the  same  made  a  part  of  this  objection  and  ex* 
ception  to  said  members  of  this  honorable  court  sitting  in  the  trial 
hereof,  or  in  anywise  participating  in  the  determination  of  the  guilt  or 
innocence  of  this  respondent. 

That  said  report  Was  received  and  read  by  the  said  persons  above 
mentioned  and  named  as  members  of  the  Senate  of  the  State  of  Wash- 
ington, and  that  thereby  respondent  avers  the  said  M.  E.  Hay  as  gover- 
nor of  the  State  of  Washington  undertook  to  say  and  did  say  to  said 
members  that  by  the  report  of  the  said  committee  this  respondent  stood 
convicted  without  further  trial  of  malfeasance  and  misfeasance,  high 
crimes  and  misdemeanors  in  office,  and  should  be  forthwith  and  sum- 
marily removed  from  said  office  without  further  trial,  and  that  said 
report  should  be  accepted  by  said  senators  as  complete  proof  of  the 
guilt  of  this  respondent  of  malfeasance,  high  crimes  and  misdemeanors; 
and  that  in  pursuance  of  said  message  there  was  on  the  24th  day  of 
June,  1909,  introduced  in  the  House  of  Representatives  of  said  legis- 
lature a  bill  and  act,  commonly  known  as  the  Palmer  bill,  and  whereby 
it  was  sought  by  the  said  House  of  Representatives  to  act  in  accord 
with  the  recommendations  of  said  governor's  message  and  to  treat  this 
respondent  as  convicted  of  high  crimes  and  misdemeanors  and  malfea- 
sance in  office,  and  to  summarily  remove  him  from  that  office  by  the 
abolition  of  that  office,  all  of  which  more  fully  appears  from  a  copy  of 
said  bill  which  is  hereunto  attached,  marked  "Exhibit  C,"  to  which 
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reference  Is  now  had  and  the  same  made  a  part  of  this  exception  and 
objection. 

That  thereafter  such  proceedings  were  had  in  such  House  of  Rep- 
resentatives that  said  Palmer  bill  was  passed  by  a  vote  of  56  to  34, 
and  immediately  transmitted  to  the  Sc'nate  of  the  said  legislature, 
where  the  same  was  by  the  advice,  motion  and  vote  in  that  behalf  of 
each  and  all  of  the  said  senators  and  persons  above  mentioned  sought 
to  be  passed  by  the  said  Senate,  and  that  each  and  all  of  said  persons 
upon  a  vote  in  said  Senate  to  indefinitely  postpone  said  bill  did  vote 
against  such  indefinite  postponement,  and  thereafter  by  their  vote  did 
cause  said  bill  to  be  referred  to  the  Committee  on  Public  Morals  of 
said  Senate;  and  the  bill  having  been  so  referred,  the  said  House  of 
Representatives  from  thence,  to-wit,  the  24th  day  of  June,  1909,  until 
the  30th  day  of  June,  1909,  failed  to  further  proceed  towards  any  con- 
sideration of  the  filing  of  articles  of  impeachment  against  this  respond- 
ent, but  did  abate  all  action  in  that  behalf  between  said  dates;  and 
until  said  time  each  and  all  of  the  said  persons  and  senators  above 
named,  aided,  counseled  and  advised  by  the  said  M.  E.  Hay,  governor 
of  the  State  of  Washington,  did  seek  by  various  means  to  win  over 
from  among  the  remaining  senators  in  said  Senate  sufiicient  votes  to 
accomplish  the  passing  of  said  Palmer  bill  in  the  said  Senate,  and 
for  such  purpose  did  argue  and  advance  the  assertions  and  statements 
that  it  was  unnecessary  that  this  respondent  be  tried  upon  articles  of 
impeachment,  or  that  any  articles  of  impeachment  should  be  found; 
but  that  the  respondent  was  guilty  of  malfeasance,  high  crimes  and 
misdemeanors,  and  guilty  of  the  matters  and  things  reported  in  the 
said  committee's  report,  and  that  he  should  be  summarily  removed 
without  further  trial,  and  had  been  sufiiciently  tried  and  stood  con- 
victed; and  each  and  all  of  said  persons  above  mentioned  were  at  said 
time,  have  ever  since  been  and  are  now  so  of  the  fixed  opinion  of  the 
guilt  of  this  respondent  of  the  matters  and  things  contained  in  said 
report  of  his  guilt  of  malfeasance,  high  crimes  and  misdemeanors  in 
office;  and  that  in  pursuance  of  their  and  each  of  their  policies  to  pass 
the  said  Palmer  bill  and  to  abolish  the  office  of  said  insurance  commis- 
sioner, they  each  and  all  stated  and  agreed  that  the  said  proposed  aboli- 
tion was  solely  for  the  purpose  of  removing  respondent  from  office  and 
of  treating  him  as  guilty  of  the  matters  and  thlnga  charged  against 
him  in  these  articles  of  impeachment  without  further  trial;  and  they 
and  each  of  them  then,  ever  since  and  do  now  entertain  such  abiding 
conviction  of  the  guilt  of  this  respondent  in  that  behalf. 

That  thereafter  between  said  dates,  and  on  Thursday  the  24th  day 
of  June,  1909,  each  and  all  of  said  persons  so  above  excepted  and 
objected  to,  did  meet  in  caucus  in  the  office  of  the  governor  of  the 
State  of  Washington,  and  did  there  discuss  ways  and  means  whereby 
other  votes  of  senators  in  the  State  of  Washington  could  be  accom- 
plished to  the  support  of  the  said  Palmer  bill  for  the  sole  purpose  of 
removing  this  respondent  from  such  office  by  the  abolition  of  the 
office,  and  for  no  other  purpose. 
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And  your  respondent  further  ayen  that  all  of  the  matters  and 
things  contained  In  the  said  report  of  the  said  committee,  and  upon 
which  each  and  all  of  the  said  parties  did  pre-jndge,  form  and  express 
an  opinion  as  to  the  guilt  of  this  respondent  In  relation  thereto,  are 
the  matters  and  things  and  hasls  of  each  and  all  of  the  articles  of 
Impeachment  formulated  herein. 

And  your  respondent  further  avers  that  no  attempt  was  made  to 
formulate  the  articles  of  Impeachment  herein  until  each  and  all  of 
the  said  parties  above  objected  and  excepted  to  had  determined  the 
Impossibility  of  passing  In  the  said  Senate  the  said  Palmer  bill,  and 
had  caused  such  Information  to  be  conveyed  to  said  House  of  Repre- 
sentatives. And  your  respondent  avers  that  by  reason  of  the  mental 
attitude  of  each  and  all  of  said  persons  and  their  acts  as  aforesaid, 
that  each  and  all  of  them  have  pre-Judged  this  respondent  as  to  the 
matters  and  things  exhibited  against  him  in  these  articles  of  impeach- 
ment, and  have  not  only  formed  but  expressed  an  unqu:Uified  opinion 
as  to  the  guilt  of  the  respondent  in  that  behalf,  and  that  they  do  now 
entertain  actual  bias  and  prejudice  and  personal  enmity  towards  this 
respondent;  and  that  they  and  each  of  them  cannot  sit  in  this  honor- 
able court  as  fair  and  Impartial  Judges  or  members  of  this  court  to 
pass  upon  any  question  of  law  or  fact  that  must  be  decided  by  the 
members  of  this  honorable  court  In  relation  to  said  articles  of  impeach* 
meat,  or  to  act  as  fair  or  Impartial  Judges  or  Jurors  herein;  and  that 
if  each  or  any  of  said  persons  be  permitted  to  sit  in  Judgment  herein 
of  this  respondent  that  he  will  then  as  to  such  person  or  persons  be 
pre-Judged  and  convicted  without  evidence  thereunto. 

And  to  these  facts,  should  the  same  be  controverted  or  denied,  this 
respondent  stands  at  the  bar  of  this  tribunal  with  his  proofs  In  that 
behalf,  for  their  full  and  complete  establishment,  and  asks  of  this 
honorable  court  that  should  such  averments  of  pre-judgment,  prejudice, 
bias  and  personal  enmity  be  so  controverted,  that  he  be  now  permitted 
before  further  proceeding  in  the  trial  of  this  matter  to  produce  said 
proofs  and  be  heard,  and  that  thereafter  and  in  every  event  each  and 
all  of  said  persons  be  by  this  honorable  court  excluded  and  excused  as 
members  thereof  from  any  participation  in  the  trial  of  the  articles 
of  Impeachment  herein  by  reason  of  said  pre-judgment,  actual  bias, 
prejudice  and  personal  enmity  as  aforesaid. 

V. 
And  now  this  respondent's  objections  and  exceptions  to  the  various 
members  of  this  honorable  court  further  sitting  herein  for  the  trial  of 
the  matters  and  things  contained  in  the  articles  of  Impeachment  herein, 
and  in  participating  in  the  making  of  any  ruling  or  final  judgment 
in  connection  therewith,  being  now  fully  determined  and  adjudged  by 
this  honorable  court,  your  respondent,  further  answering  to  the  said 
articles  of  impeachment  and  in  the  assertion  of  his  rights  thereunder 
as  a  matter  of  law,  now  moves  this  honorable  court  that  there  be 
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Stricken  from  the  articles  of  impeachment  herein  all  of  the  same  en« 
compassed  and  contained  in  that  part  thereof  known  and  designated 
therein  as  article  twenty-five,  for  the  following  reasons  and  upon  the 
following  grounds: 

1st.  Because  all  of  the  matters  and  things  therein  alleged  are 
matters  and  things  foreign  to  and  independent  of  the  office  of  insur- 
ance commissioner  of  the  State  of  Washington,  and  relate  to  and  are 
allegations  of  matters  in  the  private  life  of  the  respondent 

2nd.  Because  all  of  the  matters  and  things  therein  set  forth  are 
the  re-allegation  of  matters  and  things  charged  against  this  respondent 
by  a  grand  jury  of  the  superior  court  of  the  State  of  Washington  for 
Spokane  county  by  indictment,  which  indictment  is  now  pending  and 
for  trial  in  the  said  court 

3rd.  Because  by  reason  of  said  facts  the  said  superior  court  of  the 
State  of  Washington  for  Spokane  county  ought  not  of  right  to  be  dis- 
turbed in  its  Jurisdiction  or  trial  of  the  matters  and  things  in  said 
indictment  alleged,  and  in  said  paragraph  set  forth,  and  that  said  mat- 
ters  are  for  the  purposes  of  this  trial  redundant  and  immateriaL 

And  your  respondent  in  furtherance  of  this,  his  said  motion  to 
strike  said  twenty-fifth  article,  further  avers  that  on  the  4th  day  of 
June,  1909,  in  the  superior  court  of  the  State  of  Washington  for  Spo- 
kane county,  a  grand  Jury  of  the  said  court  did  return  unto  said  court 
an  indictment  against  your  respondent  wherein  and  whereby  your  said 
respondent  was  charged  with  the  crime  of  perjury;  and  that  thereafter 
your  respondent  was  arraigned  in  said  court  under  said  indictment  and 
entered  a  plea  of  not  guilty  thereto,  and  that  the  said  cause  was  there- 
after set  down  for  trial  for  the  15th  day  of  June,  1909,  and  thereafter 
the  trial  of  said  cause  was  continued  until  the  month  of  September, 
1909,  for  the  purpose  of  granting  this  respondent  opportunity  to  be 
present  at  the  extraordinary  session  of  the  legislature,  out  of  which 
the  articles  of  impeachment  herein  grew;  and  that  said  cause  is  now 
pending  for  trial  in  said  superior  court  of  the  State  of  Washington  for 
Spokane  county,  all  of  which  more  fully  appears  in  the  affidavit  of 
B.  C.  Macdonald  hereunto  attached  and  marked  "Ebchibit  C"  and  made 
a  part  of  this  answer,  and  to  which  reference  is  now  had  in  support 
of  this  motion  to  strike;  and  your  respondent  avers  that  all  of  the 
matters  and  things  set  forth  in  said  article  twenty-five  in  the  articles 
of  impeachment  herein  are  substantially  a  reproduction  in  exact  lan- 
guage of  all  of  the  said  indictment,  and  nothing  more  or  less  than  a 
substantial  copy  of  said  indictment,  all  of  which  more  fully  appears 
by  comparison  of  said  article  twenty-five  and  said  indictment  as  set 
forth  in  said  affidavit;  and  that  Justice  demands  that  the  said  indict- 
ment as  incorporated  in  said  article  twenty-five  be  permitted  to  be 
tried  in  the  said  superior  court  of  the  State  of  Washington  for  Spokane 
county  without  interference  by  this  court  and  without  prejudicing  the 
rights  of  this  respondent  in  that  behalf  and  upon  his  plea  of  not  guilty 
therein  entered. 
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VI. 

And  this  honorable  court  having  by  its  decision  passed  upon  the 
respondent's  motion  to  strike  from  the  articles  of  impeachment  herein 
the  said  article  twenty-five,  comes  now  your  respondent  and  further 
answering  to  said  articles  of  impeachment  herein,  and  as  a  matter  of 
law  that  he  is  entitled  to  have  decided  and  passed  upon  by  this  honor- 
able tribunal,  says  that  he  now  demurs  to  the  articles  of  impeachment 
herein,  and  to  each  and  all  of  said  articles,  in  manner  and  form  and 
for  the  reason  as  follows,  to-wit: 

1.  Respondent  demurs  to  article  I  of  the  articles  of  impeachment 
herein  because — 

(a)  The  facts  stated  therein  do  not  constitute  either  a  high  crime, 
high  misdemeanor,  or  malfeasance  in  office,  or  any  crime,  misdemeanor 
or  malfeasance  on  the  part  of  respondent. 

(b)  The  facts  stated  in  said  article  are  insufficient  to  constitute 
any  cause  of  action  in  this  court  against  the  respondent  under  the 
constitution  and  laws  of  the  State  of  Washington. 

(c)  The  facts  stated  in  said  article  are  insufficient  to  tender  any 
issue  for  trial  in  this  court,  or  to  put  the  respondent  to  answer  in  rela- 
tion thereto. 

(d)  This  court  is  without  Jurisdiction  to  try  or  determine  the 
truth  or  falsity  of  any  fact  or  issue  tendered  by  said  article. 

(e)  It  appears  on  the  face  of  said  article  that  even  if  thd  facts 
therein  stated  constitute  an  impeachable  offense  or  matter  on  which 
an  article  of  impeachment  can  be  predicated  under  the  constitution  and 
laws  of  the  State  of  Washington,  that  then  the  right  to  60  assert  such 
facts  is  and  was  barred  by  the  statute  of  limitations  of  the  State  of 
Washington  prior  to  the  fili];ig  of  the  articles  of  impeachment  herein. 

2.  Respondent  demurs  to  article  II  of  the  articles  of  impeachment 
herein  because — 

(a)  The  facts  stated  therein  do  not  constitute  either  a  high  crime, 
high  misdemeanor,  or  malfeasance  in  office,  or  any  crime,  misdemeanor 
or  malfeasance  on  the  part  of  respondent. 

(b)  The  facts  stated  in  said  article  are  insufficient  to  constitute 
any  cause  of  action  In  this  court  against  the  respondent  under  the 
constitution  and  laws  of  the  State  of  Washington. 

(9)  The  facts  stated  in  said  article  are  insufficient  to  tender  any 
issue  for  trial  in  this  court,  or  to  put  the  respondent  to  answer  in 
relation  thereto. 

(d)  This  court  is  without  jurisdiction  to  try  or  determine  the  truth 
or  falsity  of  any  fact  or  issue  tendered  by  said  article. 

(e)  It  appears  on  the  face  of  said  article  that  even  if  the  facts 
therein  stated  constitute  an  Impeachable  offense  or  matter  on  which 
an  article  of  Impeachment  can  be  predicated  under  the  constitution  and 
laws  t>f  the  State  of  Washington,  that  then  the  right  to  so  assert  such 
facts  is  and  was  barred  by  the  statute  of  limitations  of  the  State  of 
Washington  prior  to  the  filing  of  the  articles  of  impeachment  herein. 
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3.  Respondent  demurs  to  article  III  of  the  articles  of  impeachment 
herein  because — 

(a)  The  facts  stated  therein  do  not  constitute  either  a  high  crime, 
high  misdemeanor,  or  malfeasance  in  office,  or  any  crime,  misdemeanor 
or  malfeasance  on  the  part  of  respondent. 

(b)  The  facts  stated  in  said  article  are  insufficient  to  constitute 
any  cause  of  action  in  this  court  against  the  respondent  under  the  con- 
stitution and  laws  of  the  State  of  Washington. 

(c)  The  facts  stated  in  said  article  are  insufficient  to  tender  any 
issue  for  trial  in  this  court,  or  to  put  the  respondent  to  answer  In  rela- 
tion thereto. 

(d)  This  court  is  without  jurisdiction  to  try  or  determine  the  truth 
or  falsity  of  any  fact  or  issue  tendered  by  said  article. 

(e)  It  appears  on  the  face  of  said  article  that  even  if  the  facts 
therein  stated  constitute  an  impeachable  offense  or  matter  on  which 
an  article  of  impeachment  can  be  predicated  under  the  constitution  and 
laws  of  the  State  of  Washington,  that  then  the  right  to  so  assert  such 
facts  is  and  was  barred  by  the  statute  of  limitations  of  the  State  of 
Washington  prior  to  the  filing  of  the  articles  of  Impeachment  herein. 

4.  Respondent  demurs  to  article  IV  of  the  articles  of  impeachment 
herein  because — 

(a)  The  facts  stated  therein  do  not  constitute  either  a  high  crime, 
high  misdemeanor,  or  malfeasance  in  office,  or  any  crime,  misdemeanor 
or  malfeasance  on  the  part  of  respondent 

(b)  The  facts  stated  in  said  article  are  insufficient  to  constitute 
any  cause  of  action  In  this  court  against  the  respondent  under  the  con- 
stitution and  laws  of  the  State  of  Washington. 

(c)  The  facts  stated  in  said  article  are  insufficient  to  tender  any 
issue  for  trial  in  this  court,  or  to  put  the  respondent  to  answer  in 
relation  thereto. 

(d)  This  court  is  without  Jurisdiction  to  try  or  determine  the 
truth  or  falsity  of  any  fact  or  issue  tendered  by  said  article. 

(e)  It  appears  on  the  face  of  said  article  that  even  if  the  facts 
therein  stated  constitute  an  impeachable  offense  or  matter  on  which 
an  article  of  impeachment  can  be  predicated  under  the  constitution  and 
laws  of  the  State  of  Washington,  that  then  the  right  to  eo  assert  such 
facts  is  and  was  bafred  by  the  statute  of  limitations  of  the  State  of 
Washington  prior  to  the  filing  of  the  articles  of  Impeachment  herein. 

5.  Respondent  demurs  to  article  V  of  the  articles  of  impeachment 
herein  because — 

(a)  The  facts  stated  therein  do  not  constitute  either  i^  high  crime, 
high  misdemeanor,  or  malfeasance  in  office,  or  any  crime,  misdemeanor 
or  malfeasance  on  the  part  of  respondent. 

(b)  The  facts  stated  in  said  article  are  insufficient  to  constitute 
any  cause  of  action  in  this  court  against  the  respondent  under  the  con- 
stitution and  laws  of  the  State  of  Washington. 

(c)  The  facts  stated  in  said  article  are  insufficient  to  tender  any 
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issae  for  trial  In  this  court,  or  to  put  the  respondent  to  answer  in  re- 
lation thereto. 

(d)  This  court  is  without  Jurisdiction  to  try  or  determine  the 
truth  or  falsity  of  any  fact  or  issue  tendered  by  said  article. 

(e)  It  appears  on  the  face  of  said  article  that  even  if  the  facts 
therein  stated  constitute  an  impeachable  offense  or  matter  on  which  an 
article  of  impeachment  can  be  predicated  under  the  constitution  and 
laws  of  the  State  of  Washington,  that  then  the  right  to  so  assert  such 
facts  is  and  was  barred  by  the  statute  of  limitations  of  the  State  of 
Washington  prior  to  the  filing  of  the  articles  of  impeachment  herein. 

6.  Respondent  demurs  to  article  Vl  of  the  articles  of  impeachment 
herein  because — 

(a)  The  facts  stated  therein  do  not  constitute  either  a  high  crime, 
high  misdemeanor,  or  malfeasance  in  office,  or  any  crime,  misdemeanor 
or  malfeasance  on  the  part  of  respondent. 

(b)  The  facts  stated  in  said  article  are  insufllcient  to  constitute  any 
cause  of  action  in  this  court  against  the  respondent  under  the  consti- 
tution and  laws  of  the  State  of  Washington. 

(c)  The  facts  stated  in  said  article  are  insufllcient  to  tender  any 
issue  for  trial  in  this  court,  or  to  put  the  respondent  to  answer  in  rela- 
tion thereto. 

(d)  This  court  is  without  Jurisdiction  to  try  or  determine  the 
truth  or  falsity  of  any  fact  or  issue  tendered  by  said  article. 

(e)  It  appears  on  the  face  of  said  article  that  even  if  the  facts 
therein  stated  constitute  an  impeachable  offense  or  matter  on  which  an 
article  of  impeachment  can  be  predicated  under  the  constitution  and 
laws  of  the  State  of  Washington,  that  then  the  right  to  so  assert  such 
facts  is  and  was  barred  by  the  statute  of  limitations  of  the  State  of 
Washington  prior  to  the  filing  of  the  articles  of  impeachment  herein. 

7.  Respondent  demurs  to  article  VII  of  the  articles  of  impeachment 
herein  because — 

(a)  The  facts  stated  therein  do  not  constitute  either  a  high  crime, 
high  misdemeanor,  or  malfeasance  in  office,  or  any  crime,  misdemeanor 
or  malfeasance  on  the  part  of  respondent 

(b)  The  facts  stated  in  said  article  are  insufficient  to  constitute  any 
cause  of  action  in  this  court  against  the  respondent  under  the  constitu- 
tion and  laws  of  the  State  of  Washington. 

(c)  The  facts  stated  in  said  article  are  insufficient  to  tender  any 
issue  for  trial  in  this  court,  or  to  put  the  respondent  to  answer  in  relar 
tion  thereto. 

(d)  This  court  is  without  Jurisdiction  to  try  or  determine  the 
truth  or  falsity  of  any  fact  or  issue  tendered  by  said  article. 

(e)  It  appears  on  the  face  of  said  article  that  eyen  if  the  facts 
therein  stated  constitute  an  impeachable  offense  or  matter  on  which 
an  article  of  impeachment  can  be  predicated  under  the  constitution  and 
laws  of  the  State  of  Washington,  that  then  the  right  to  so  assert  such 
fftcts  is  and  was  barred  by  the  statute  of  limitations  of  the  State  of 
Washington  prior  to  the  filing  of  the  articles  of  impeachment  herein. 
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8.  Respondent  demurs  to  article  VIII  of  the  articles  of  impeach- 
ment herein  because — 

(a)  The  facts  stated  therein  do  not  constitute  either  a  high  crime, 
high  misdemeanor,  or  malfeasance  in  office,  or  any  crime,  misdemeanor 
or  malfeasance  on  the  part  of  respondent. 

(b)  The  facts  stated  In  said  article  are  insufficient  to  constitute 
any  cause  of  action  in  this  court  against  the  respondent  under  the  con- 
stitution and  laws  of  the  State  of  Washington. 

(c)  The  facts  stated  In  said  article  are  insufficient  to  tender  any 
Issue  for  trial  in  this  court,  or  to  put  the  respondent  to  answer  in  rela- 
tion thereto. 

(d)  This  court  Is  without  jurisdiction  to  try  or  determine  the 
truth  or  falsity  of  any  fact  or  Issue  tendered  by  said  article. 

(e)  It  appears  on  the  face  of  said  article  that  eyen  if  the  facts 
therein  stated  constitute  an  impeachable  offense  or  matter  on  which 
an  article  of  Impeachment  can  be  predicated  under  the  constitution  and 
laws  of  the  State  of  Washington,  that  then  the  right  to  so  assert  such 
facts  is  and  was  barred  by  the  statute  of  limitations  of  the  State  of 
Washington  prior  to  the  filing  of  the  articles  of  Impeachment  herein. 

9.  Respondent  demurs  to  article  IX  of  the  articles  of  Impeachment 
herein  because — 

(a)  The  facts  stated  therein  do  not  constitute  either  a  high  crime, 
high  misdemeanor,  or  malfeasance  In  office,  or  any  crime,  misdemeanor 
or  malfeasance  on  the  part  of  respondent. 

(b)  The  facts  stated  in  said  article  are  Insufficient  to  constitute 
any  cause  of  action  In  this  court  against  the  respondent  under  the  con« 
stltution  and  laws  of  the  State  of  Washington. 

(o)  The  facts  stated  In  said  article  are  insufficient  to  tender  any 
issue  for  trial  in  this  court,  or  to  put  the  respondent  to  answer  in  rela- 
tion thereto. 

(d)  This  court  is  without  jurisdiction  to  try  or  determine  th^ 
truth  or  falsity  of  any  fact  or  Issue  tendered  by  said  article. 

(e)  It  appears  on  the  face  of  said  article  that  even  If  the  facts 
therein  stated  constitute  an  Impeachable  offense  or  matter  on  which 
an  article  of  Impeachment  can  be  predicated  under  the  constitution  and 
laws  of  the  State  of  Washington,  that  then  the  right  to  so  assert  such 
facts  is  and  was  barred  by  the  statute  of  limitations  of  the  State  of 
Washington  prior  to  the  filing  of  the  articles  of  Impeachment  herein. 

10.  Respondent  demurs  to  article  X  of  the  articles  of  impeachment 
herein  because — 

(a)  The  facts  stated  therein  do  not  constitute  either  a  high  crime, 
high  misdemeanor,  or  malfeasance  in  office,  or  any  crime,  misdemeanor 
or  malfeasance  on  the  part  of  respondent. 

(b)  The  facts  stated  in  said  article  are  insufficient  to  constitute 
any  cause  of  action  in  this  court  against  the  respondent  under  the 
constitution  and  laws  of  the  State  of  Washington. 

(c)  The  facts  stated  In  said  article  are  insufficient  to  tender  any 
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iBBue  for  trial  In  this  court,  or  to  put  the  respondent  to  answer  In  rela* 
tlon  thereto. 

(d)  This  court  Is  without  Jurisdiction  to  try  or  determine  the 
truth  or  falsity  of  any  fact  or  Issue  tendered  by  said  article. 

(e)  It  appears  on  the  face  of  said  article  that  even  If  the  facts 
therein  stated  constitute  an  Impeachable  offense  or  matter  on  which 
an  article  of  Impeachment  can  be  predicated  under  the  constitution  and 
laws  of  the  State  of  Washington,  that  then  the  right  to  so  assert  such 
facts  is  and  was  barred  by  the  statute  of  limitations  of  the  State  of 
Washington  prior  to  the  filing  of  the  articles  of  Impeachment  herein^ 

11.  Respondent  demurs  to  article  XI  of  the  articles  of  impeachment 
herein  because — 

(a)  The  facts  stated  therein  do  not  constitute  either  a  high  crime, 
high  misdemeanor,  or  malfeasance  in  office,  or  any  crime,  misdemeanor 
or  malfeasance  on  the  part  of  respondent. 

(b)  The  facts  stated  in  said  article  are  insufficient  to  constitute 
any  cause  of  action  in  this  court  against  the  respondent  under  the  con« 
stitution  and  laws  of  the  State  of  Washington. 

(c)  The  facts  stated  in  said  article  are  insufficient  to  tender  any 
issue  for  trial  in  this  court,  or  to  put  the  respondent  to  answer  in  rela* 
tlon  thereto. 

(d)  This  court  is  without  jurisdiction  to  try  or  determine  the  truth 
or  falsity  of  any  fact  or  issue  tendered  by  said  article. 

(e)  It  appears  on  the  face  of  said  article  that  even  if  the  facts 
therein  stated  constitute  an  Impeachable  offense  or  matter  on  which 
an  article  of  Impeachment  can  be  predicated  under  the  constitution 
and  laws  of  the  State  of  Washington,  that  then  the  right  to  so  assert 
such  facts  Is  and  was  barred  by  the  statute  of  limitations  of  the  State 
of  Washington  prior  to  the  filing  of  the  articles  of  Impeachment  herein. 

12.  Respondent  demurs  to  article  XII  of  the  articles  of  impeach- 
ment  herein  because — 

(a)  The  facts  stated  therein  do  not  constitute  either  a  high  crlme^ 
high  misdemeanor,  or  malfeasance  in  office,  or  any  crime,  misdemeanor 
or  malfeasance  on  the  part  of  respondent. 

(b)  The  facts  stated  in  said  article  are  insufficient  to  constitute 
any  cause  of  action  in  this  court  against  the  respondent  under  the  con* 
stitution  and  laws  of  the  State  of  Washington. 

(c)  The  facts  stated  in  said  article  are  insufficient  to  tender  any 
Issue  for  trial  in  this  court,  or  to  put  the  respondent  to  answer  In  re- 
lation thereto.  , 

(d)  This  court  Is  without  Jurisdiction  to  try  or  determine  the 
truth  or  falsity  of  any  fact  or  issue  tendered  by  said  article. 

(e)  It  appears  on  the  face  of  said  article  that  even  If  the  facts 
therein  stated  constitute  an  Impeachable  offense  or  matter  on  which 
an  article  of  Impeachment  can  be  predicated  under  the  constitution 
and  laws  of  the  State  of  Washington,  that  then  the  right  to  so  assert 
such  facts  is  and  was  barred  by  the  statute  of  limitations  of  the  State 
of  Washington  prior  to  the  filing  of  the  articles  of  Impeachment  herein. 
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13.  Respondent  demurs  to  article  XIII  of  the  articles  of  impeach- 
ment herein  because — 

(a)  The  facts  stated  therein  do  not  constitute  either  a  high  crime, 
high  misdemeanor,  or  malfeasance  in  office,  or  any  crime,  misdemeanor 
or  malfeasance  on  the  part  of  respondent. 

(b)  The  facts  stated  in  said  article  are  insufficient  to  constitute 
any  cause  of  action  in  this  court  against  the  respondent  under  the  con- 
stitution and  laws  of  the  State  of  Washington. 

(c)  The  facts  stated  in  said  article  are  insufficient  to  tender  any 
issue  for  trial  in  this  court,  or  to  put  the  respondent  to  answer  in  re- 
lation thereto. 

(d)  This  court  is  without  jurisdiction  to  try  or  determine  the 
truth  or  falsity  of  any  fact  or  issue  tendered  by  said  article. 

(e)  It  appears  on  the  face  of  said  article  that  even  if  the  facts 
therein  stated  constitute  an  impeachable  oftense  or  matter  on  which 
an  article  of  impeachment  can  be  predicated  under  the  constitution  and 
laws  of  the  State  of  Washington,  that  then  the  right  to  so  assert  such 
facts  is  and  was  barred  by  the  statute  of  limitations  of  the  State  of 
Washington  prior  to  the  filing  of  the  articles  of  impeachment  herein. 

14.  Respondent  demurs  to  article  XIV  of  the  articles  of  impeach- 
ment herein  because — 

(a)  The  facts  stated  therein  do  not  constitute  either  a  high  crime, 
high  misdemeanor,  or  malfeasance  in  office,  or  any  crime,  misdemeanor 
or  malfeasance  on  the  part  of  respondent 

(b)  The  facts  stated  in  said  article  are  insufficient  to  constitute 
any  cause  of  action  in  this  court  against  the  respondent  under  the 
constitution  and  laws  of  the  State  of  Washington. 

(c)  The  facts  stated  in  said  article  are  insufficient  to  tender  any 
issue  for  trial  in  this  court,  or  to  put  the  respondent  to  answer  in  re- 
lation thereto. 

(d)  This  court  is  without  jurisdiction  to  try  or  determine  the 
truth  or  falsity  of  any  fact  or  issue  tendered  by  said  article. 

(e)  It  appears  on  the  face  of  said  article  that  even  if  the  facts 
therein  stated  constitute  an  impeachable  offense  or  matter  on  which 
an  article  of  impeachment  can  be  predicated  under  the  constitution  and 
laws  of  the  State  of  Washington,  that  then  the  right  to  so  assert  such 
facts  is  and  was  barred  by  the  statute  of  limitations  of  the  State  of 
Washington  prior  to  the  filing  of  the  articles  of  impeachment  herein. 

15.  Respondent  demurs  to  article  XV  of  the  articles  of  impeach- 
ment herein  because — 

(a)  The  facts  stated  therein  do  not  constitute  either  a  high  crime, 
high  misdemeanor,  or  malfeasance  in  office,  or  any  crime,  misdemeanor 
or  malfeasance  on  the  part  of  respondent. 

(b)  The  facts  stated  in  said  article  are  insufficient  to  constitute 
any  cause  of  action  in  this  court  against  the  respondent  under  the  con- 
stitution and  laws  of  the  State  of  Washington. 

(c)  The  facts  stated  in  said  article  are  insufficient  to  tender  any 
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issue  for  trial  in  this  court,  or  to  put  the  respondent  to  answer  in  re« 
latlon  thereto. 

(d)  This  court  is  without  jurisdiction  to  try  or  determine  the 
truth  or  falsity  of  any  fact  or  issue  tendered  by  said  article. 

(e)  It  appears  on  the  face  of  said  article  that  even  if  the  facts 
therein  stated  constitute  an  impeachable  offense  or  matter  on  which  an 
article  of  impeachment  can  be  predicated  under  the  constitution  and 
laws  of  the  State  of  Washington,  that  then  the  right  to  no  assert  such 
tnctB  is  and  was  barred  by  the  statute  of  limitations  of  the  State  of 
Washington  prior  to  the  filing  of  the  articles  of  impeachment  herein. 

16.  Respondent  demurs  to  article  XVI  of  the  articles  of  impeach^* 
ment  herein  because — 

(a)  The  facts  stated  therein  do  not  constitute  either  a  high  crime, 
high  misdemeanor,  or  malfeasance  in  office,  or  any  crime,  misdemeanor 
or  malfeasance  on  the  part  of  respondent 

(b)  The  facts  stated  in  said  article  are  insufficient  to  constitute 
any  cause  of  action  in  this  court  against  the  respondent  under  the  con* 
stitution  and  laws  of  the  State  of  Washington. 

(c)  The  facts  stated  in  said  article  are  insufficient  to  tender  any 
iflsue  for  trial  in  this  court,  or  to  put  the  respondent  to  ^inswer  in  re« 
lation  thereto. 

(d)  This  court  is  without  jurisdiction  to  try  or  determine  the 
truth  or  falsity  of  any  fact  or  issue  tendered  by  said  article. 

(e)  It  appears  on  the  face  of  said  article  that  even  if  the  facts 
therein  stated  constitute  an  impeachable  offense  or  matter  on  which 
an  article  of  impeachment  can  be  predicated  under  the  constitution  and 
laws  of  the  State  of  Washington,  that  then  the  right  to  so  assert  such 
facts  is  and  was  barred  by  the  statute  of  limitations  of  the  State  of 
Washington  prior  to  the  filing  of  the  articles  of  impeachment  herein. 

17.  Respondent  demurs  to  article  XVII  of  the  articles  of  impeach- 
ment herein  because — 

(a)  The  facts  stated  therein  do  not  constitute  either  a  high  crime, 
misdemeanor,  or  malfeasance  in  office,  or  any  crime,  misdemeanor  or 
malfeasance  on  the  part  of  respondent. 

(b)  The  facts  stated  in  said  article  are  insufficient  to  constitute 
any  cause  of  action  in  this  court  against  the  respondent  under  the  con- 
stitution and  laws  of  the  State  of  Washington. 

(c)  The  facts  stated  in  said  article  are  insufficient  to  tender  any 
issue  for  trial  in  this  court,  or  to  put  the  respondent  to  answer  in  re- 
lation thereto. 

(d)  This  court  is  without  jurisdiction  to  try  or  determine  the 
truth  or  falsity  of  any  fact  or  issue  tendered  by  said  article. 

(e)  It  appears  on  the  face  of  said  article  that  even  if  the  facts 
therein  stated  constitute  an  impeachable  offense  or  matter  on  which 
an  article  of  impeachment  can  be  predicated  under  the  constitution  and 
laws  of  the  State  of  Washington^  that  then  the  right  to  so  assert  such 
facts  is  and  was  barred  by  the  statute  of  limitations  of  the  State  of 
Washington  prior  to  the  filing  of  the  articles  of  impeachment  herein. 
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18.  Respondent  demurs  to  article  XVIII  of  the  articles  of  Impeach- 
ment herein  because — 

(a)  The  facts  stated  therein  do  not  constitute  either  a  high  crime, 
high  misdemeanor,  or  malfeasance  in  office,  or  any  crime,  misdemeanor 
or  malfeasance  on  the  part  of  the  respondent 

(b)  The  facts  stated  in  said  article  are  insufficient  to  constitute 
any  cause  of  action  in  this  court  against  the  respondent  under  the  con- 
stitution and  laws  of  the  State  of  Washington. 

(c)  The  facts  stated  in  said  article  are  insufficient  to  tender  any 
issue  for'  trial  in  this  court,  or  to  put  the  respondent  to  s newer  in  re- 
lation thereto. 

(d)  This  court  is  without  jurisdiction  to  try  or  determine  the 
truth  or  falsity  of  any  fact  or  issue  tendered  by  said  article. 

(e)  It  appears  on  the  face  of  said  article  that  even  if  the  facts 
therein  stated  constitute  an  impeachable  offense  or  matter  on  which 
an  article  of  impeachment  can  be  predicated  under  the  constitution  and 
laws  of  the  State  of  Washington,  that  then  the  right  to  so  assert  such 
facts  is  and  was  barred  by  the  statute  of  limitations  of  the  State  of 
Washington  prior  to  the  filing  of  the  articles  of  impeachment  herein. 

19.  Respondent  demurs  to  article  XIX  of  the  articles  of  impeach- 
ment herein  because — 

(a)  The  facts  stated  therein  do  not  constitute  either  a  high  crime, 
high  misdemeanor,  or  malfeasance  in  office,  or  any  crime,  misdemeanor 
or  malfeasance  on  the  part  of  respondent. 

(b)  The  facts  stated  in  said  article  are  insufficient  to  constitute  any 
cause  of  action  in  this  court  against  the  respondent  under  the  consti- 
tution and  laws  of  the  State  of  Washington. 

(c)  The  facts  stated  in  said  article  are  insufficient  to  tender  any 
issue  for  trial  in  this  court,  or  to  put  the  respondent  to  answer  in 
relation  thereto. 

(d)  This  court  is  without  Jurisdiction  to  try  or  determine  the 
truth  or  falsity  of  any  fact  or  issue  tendered  by  said  article. 

(e)  It  appears  on  the  face  of  said  article  that  even  if  the  facts 
therein  stated  constitute  an  impeachable  offense  or  matter  on  which 
an  article  of  impeachment  can  be  predicated  under  the  constitution  and 
laws  of  the  State  of  Washington,  that  then  the  right  to  bO  assert  such 
facts  is  and  was  barred  by  the  statute  of  limitations  of  the  State  of 
Washington  prior  to  the  filing  of  the  articles  of  impeachment  herein. 

20.  Respondent  demurs  to  article  XX  of  the  articles  of  impeach- 
ment herein  because — 

(a)  The  facts  stated  therein  do  not  constitute  either  a  high  crime, 
high  misdemeanor,  or  malfeasance  in  office,  or  any  crime,  misdemeanor 
or  malfeasance  on  the  part  of  respondent. 

(b)  The  facts  stated  in  said  article  are  insufficient  to  constitute  any 
cause  of  action  in  this  court  against  the  respondent  under  the  consti- 
tution and  laws  of  the  State  of  Washington. 

(c)  The  facts  stated  in  said  article  are  insufficient  to  tender  any 
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issue  for  trial.  In  this  court,  or  to  put  the  respoudent  to  answer  in 
relation  thereto. 

(d)  This  court  is  without  jurisdiction  to  try  or  determine  the 
truth  or  falsity  of  any  fact  or  issue  tendered  by  said  article. 

(e)  It  appears  on  the  face  of  said  article  that  even  if  the  facts 
therein  stated  constitute  an  impeachable  offense  or  matter  on  which 
an  article  of  impeachment  can  be  predicated  under  the  constitution  and 
laws  of  the  State  of  Washington,  that  then  the  right  to  so  assert  such 
facts  is  and  was  barred  by  the  statute  of  limitations  of  the  State  of 
Washington  prior  to  the  filing  of  the  articles  of  impeachment  herein. 

21.  Respondent  demurs  to  article  XXI  of  the  articles  of  impeach- 
ment herein  because — 

(a)  The  facts  stated  therein  do  not  constitute  either  a  high  crime, 
high  misdemeanor,  or  malfeasance  in  office,  or  any  crime,  misdemeanor 
or  malfeasance  on  the  part  of  respondent 

(b)  The  facts  stated  in  said  article  are  insufficient  to  constitute  any 
cause  of  action  in  this  court  against  the  respondent  under  the  consti- 
tution and  laws  of  the  State  of  Washington. 

(c)  The  facts  stated  in  said  article  are  insufficient  to  tender  any 
issue  for  trial  in  this  court,  or  to  put  the  respondent  to  answer  in 
relation  thereto. 

(d)  This  court  is  without  Jurisdiction  to  try  or  determine  the 
truth  or  falsity  of  any  fact  or  issue  tendered  by  said  article. 

(e)  It  appears  on  the  face  of  said  article  that  even  if  the  facts 
therein  stated  constitute  an  impeachable  offense  or  matter  en  which  an 
article  of  impeachment  can  be  predicated  under  the  constitution  and 
laws  of  the  State  of  Washington,  that  then  the  right  to  so  assert  such 
facts  is  and  was  barred  by  the  statute  of  limitations  of  the  State  of 
Washington  prior  to  the  filing  of  the  articles  of  impeachment  herein. 

22.  Respondent  demurs  to  article  XXII  of  the  articles  of  impeach- 
ment herein  because — 

(a)  The  facts  stated  therein  do  not  constitute  either  a  high  crime, 
high  misdemeanor,  or  malfeasance  in  office,  or  any  crime,  misdemeanor 
or  malfeasance  on  the  part  of  respondent 

(b)  The  facts  stated  in  said  article  are  insufficient  to  constitute  any 
cause  of  action  in  this  court  against  the  respondent  under  the  consti- 
tution and  laws  of  the  State  of  Washington. 

(c)  The  facts  stated  in  said  article  are  insufficient  to  tender  any 
issue  for  trial  in  this  court,  or  to  put  the  respondent  to  answer  in 
relation  thereto. 

(d)  This  court  is  without  jurisdiction  to  try  or  determine  the 
truth  or  falsity  of  any  fact  or  issue  tendered  by  said  article. 

(e)  It  appears  on  the  face  of  said  article  that  even  if  the  facts 
therein  stated  constitute  an  impeachable  offense  or  matter  on  which  an 
article  of  impeachment  can  be  predicated  under  the  constitution  and 
laws  of  the  State  of  Washington,  that  then  the  right  to  so  assert  such 
facts  is  and  was  barred  by  the  statute  of  limitations  of  the  State  of 
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Washington  prior  to  the  filing  of  the  Brtides'  of  impeachment  herein. 

23.  Respondent  demurs  to  article  XXIII  of  the  articles  of  impeach- 
ment herein  because — 

(a)  The  facts  stated  therein  do  not  constitute  either  a  high  crime, 
high  misdemeanor,  or  malfeasance  in  office,  or  any  crime,  misdemeanor 
or  malfeasance  on  the  part  of  respondent. 

(b)  The  facts  stated  in  said  article  are  insufficient  to  constitute 
any  cause  of  action  in  this  court  against  the  respondent  under  the 
constitution  and  laws  of  the  State  of  Washington. 

(c)  The  facts  stated  in  said  article  are  insufficient  to  tender  any 
issue  for  trial  in  this  court,  or  to  put  the  respondent  to  answer  in  re- 
lation thereto. 

(d)  This  court  is  without  Jurisdiction  to  try  or  determine  the 
truth  or  falsity  of  any  fact  or  issue  tendered  by  said  article. 

(e)  It  appears  on  the  face  of  said  article  that  even  if  the  facts 
therein  stated  constitute  an  impeachable  oftense  or  matter  on  which  an 
article  of  impeachment  can  be  predicated  under  the  constitution  and 
laws  of  the  State  of  Washington,  that  then  the  right  to  so  assert  such 
facts  is  and  was  barred  by  the  statute  of  limitations  of  the  State  of 
Washington  prior  to  the  filing  of  the  articles  of  impeachment  herein. 

24.  Respondent  demurs  to  article  XXIV  of  the  articles  of  impeach- 
ment herein  because — 

(a)  The  facts  stated  therein  do  not  constitute  either  a  high  crime, 
high  misdemeanor,  or  malfeasance  in  office,  or  any  crime,  misdemeanor 
or  malfeasance  on  the  part  of  respondent. 

(b)  The  facts  stated  in  said  article  are  insufficient  to  constitute 
any  cause  of  action  in  this  court  against  the  respondent  under  the  con- 
stitution and  laws  of  the  State  of  Washington. 

(c)  The  facts  stated  in  said  article  are  insufficient  to  tender  any 
issue  for  trial  in  this  court,  or  to  put  the  respondent  to  answer  in 
relation  thereto. 

(d)  This  court  is  without  jurisdiction  to  try  or  determine  the 
truth  or  falsity  of  any  fact  or  issue  tendered  by  said  article. 

25.  Respondent  demurs  to  article  XXVI  of  the  articles  of  impeach- 
ment herein  because — 

(a)  The  facts  stated  therein  do  not  constitute  either  a  high  crime, 
high  misdemeanor,  or  malfeasance  in  office,  or  any  crime,  misdemeanor 
or  malfeasance  on  the  part  of  respondent. 

(b)  The  facts  stated  in  said  article  are  insufficient  to  constitute 
any  cause  of  action  in  this  court  against  the  respondent  under  the  con- 
stitution and  laws  of  the  State  of  Washington. 

(c)  The  facts  stated  in  said  article  are  insufficient  to  tender  any 
issue  for  trial  in  this  court,  or  to  put  the  respondent  to  answer  in 
relation  thereto. 

(d)  This  court  is  without  jurisdiction  to  try  or  determine  the 
truth  or  falsity  of  any  fact  or  issue  tendered  by  said  article. 

Wherefore  said  demurrer  being  considered  as  to  all  and  each  of 
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aaid  articles  of  Impeachment  bo  exhibited  herein,  save  and  except 
article  XXV  thereof,  the  respondent  prays  that  he  may  be  hence  dis- 
missed as  to  each  and  all  of  said  articles  without  the  necessity  of  being 
put  to  further  issue  in  relation  thereto,  an,d  by  reason  of  their  insuffl- 
clency  in  law  as  by  said  demurrers  asserted. 

And  should  this  honorable  court  deem  each  and  any  or  all.  of  said 
demurrers  to  each  and  any  or  all  of  said  articles  not  well  taHen  in  law 
and  overrule  the  same,  then  this  respondent,  not  waiving  his  rights 
thereunder  to  further  assert  such  challenge  to  such  sufficiency  of  each 
and  all  of  said  articles,  and  obeying  yielding  to  the  practice  of  proce- 
dure established  by  the  rules  of  this  honorable  court  for  the  purpose  of 
making  complete  Issue  herein  as  of  all  matters  of  law  and  fact  in  his 
one  first  and  only  answer  as  by  such  rules  required,  does  now  further 
answer  to  the  facts  alleged  in  said  various  articles  of  impeachment,  and 
answering  the  same  does  admit,  deny  and  allege  as  follows,  to-wit: 

I. 

This  respondent  answering  article  I  of  said  articles  of  impeachment 
says  that  he  admits  that  at  all  times  since  the  13th  day  of  January, 
1909,  he  has  been  and  now  is  the  duly  elected,  qualified  and  acting  in- 
surance commissioner  of  the  State  of  Washington,  and  that  for  eight 
years  last  past  before  the  said  13th  day  of  January,  1909,  and  until  said 
date,  he  was  the  duly  appointed  and  acting  deputy  insurance  commis- 
sioner of  the  State  of  Washington. 

Respondent  denies  that,  unmindful  of  the  duties  of  hid  office,  or 
otherwise,  he  did  on  the  dates  mentioned  in  said  article,  or  otherwise 
or  at  all,  conduct  himself  in  a  manner  highly  arbitrary,  or  arbitrary  in 
any  manner,  or  oppressive  or  unjust,  or  that  he  was  guilty  of  extortion 
In  violation  of  the  constitution  and  the  laws  of  the  State  of  Washington, 
or  of  any  extortion  in  any  manner  whatsoever.  And  that  as  to  the 
remainder  of  said  article  I  he  denies  the  same  and  each  and  every  alle- 
gation therein  contained,  and  the  whole  thereof,  save  and  except  as  such 
general  denial  is  modified  by  affirmative  matter  hereinafter  alleged  in 
connection  with  and  answer  to  said  article  I.  And  that  as  to  said 
article  I,  the  respondent  pleads  the  general  issue  of  not  guilty  thereto. 

And  respondent  further  avers  that  all  of  the  matters  and  things 
therein  complained  of  occurred  and  took  place,  if  they  did  occur  and 
take  place,  while  the  insurance  department  of  the  State  of  Washington 
was  in  the  charge,  management  and  control  of  one  Sam  H.  Nichols, 
who  was  then  and  there  secretary  of  state  of  the  State  of  Washington 
and  by  virtue  of  said  office  ex-ofllcio  insurance  commissioner;  and  that 
during  all  of  the  said  times  this  respondent  was  an  employe  in  the 
office  of  the  said  secretary  of  state,  and  his  only  connection  with  the 
insurance  department  of  said  office  that  of  such  employe  in  charge  of 
the  same  under  the  direction,  control  and  order  of  the  said  Sam  H. 
Nichols,  secretary  of  state  as  afore3aid  and  ex-offlcio  insurance  commis* 
sioner  as  aforesaid.    And  that  each  and  any  and  all  of  the  things  com- 
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plained  of  in  said  article  I,  if  the  same  did  occur  and  take  place,  were 
wholly  by  reason  of  the  policy  and  departmental  rules  of  the  said  office 
of  the  said  secretary  of  state  as  promulgated,  made  and  oetermined  by 
said  secretary  of  state  for  the  management  and  operation  of  said  insur- 
ance department  and  for  the  transaction  of  the  business  coming  before 
said  department  by  virtue  of  its  existence  and  creation. 

II. 

This  respondent  answering  article  II  of  the  said  articles  of  impeach- 
ment says  that  he  denies  the  same  and  each  and  every  allegation 
therein  contained  and  the  whole  thereof,  save  as  the  same  may  be  modi- 
fied by  the  affirmative  allegations  hereinafter  contained  in  answer  to 
said  article;  and  that  as  to  said  article  he  tenders  and  pleads  the  gen- 
eral issue  of  not  guilty,  and  avers: 

That  all  of  the  matters  and  things  therein  complained  of  occurred 
and  took  place,  if  they  did  occur  and  take  place,  while  the  insurance 
department  of  the  State  of  Washington  was  in  the  charge,  manage- 
ment and  control  of  one  Sam  H.  Nichols,  who  was  then  and  there 
secretary  of  state  of  the  State  of  Washington,  and  by  virtue  of  said 
office  ex-oificio  insurance  commissioner;  and  that  during  all  of  the  said 
times  this  respondent  was  an  employe  in  the  office  of  the  said  secretary 
of  state,  and  his  only  connection  with  the  insurance  department  of 
said  office  that  of  such  employe  in  charge  of  the  same  under  the  di- 
rection, control  and  order  of  the  said  Sam  H.  Nichols,  secretary  of 
state  as  aforesaid  and  ex-oificio  insurance  commissioner  as  aforesaid. 
And  that  each  and  any  and  all  of  the  things  complained  of  in  said 
article  II,  if  the  same  did  occur  and  take  place,  were  wholly  by  reason 
of  the  policy  and  departmental  rules  of  the  said  office  of  the  said  sec- 
retary of  state,  as  promulgated,  made  and  determined  by  said  secretary 
of  state  for  the  management  and  operation  of  said  insurance  depart- 
ment and  for  the  transaction  of  the  business  coming  before  said  de- 
partment by  virtue  of  its  existence  and  creation. 

III. 

This  respondent  answering  article  III  of  the  said  articles  of  im- 
peachment says  that  he  denies  the  same  and  each  and  every  allegation 
therein  contained  and  the  whole  thereof,  save  as  the  same  may  be 
modified  by  the  affirmative  allegations  hereinafter  contained  in  answer 
to  said  article;  and  that  as  to  said  article  he  tenders  and  pleads  the 
general  issue  of  not  guilty,  and  avers: 

That  all  of  the  matters  and  things  therein  complained  of  occurred 
and  took  place,  if  they  did  occur  and  take  place,  while  the  insurance 
department  of  the  State  of  Washington  was  in  the  charge,  manage^ 
ment  and  control  of  one  Sam  H.  Nichols,  who  was  then  and  there  sec- 
retary of  state  of  the  State  of  W^ashington,  and  by  virtue  of  said  office 
ex-oificio  insurance  commissioner;  and  that  during  all  of  the  said  times 
this  respondent  was  an  employe  in  the  office  of  the  said  secretary  of 
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8tatd»  and  his  only  connection  with  the  insurance  department  of  saM 
office  that  of  such  employe  in  charge  of  the  same  under  the  direction, 
control  and  order  of  the  said  Sam  H.  Nichols,  secretary  of  state  as 
aforesaid  and  ex^ffhio  insurance  commissioner  as  aforesaid.  And  that 
each  and  any  and  all  of  the  things  complained  of  in  said  article  III,  if 
the  same  did  occur  and  take  place,  were  wholly  hy  reason  of  the  policy 
and  departmental  rules  of  the  said  office  of  the  said  secretary  of  state, 
as  promulgated,  made  and  determined  hy  said  secretary  of  state  for  the 
management  and  operation  of  said  insurance  department  and  for  the 
transaction  of  the  business  coming  before  said  department  by  virtue 
of  its  existence  and  creation. 

IV. 

This  respondent  answering  article  IV  of  the  said  articles  of  im- 
peachment says  that  he  denies  the  same  and  each  and  every  allegatioii 
therein  contained  and  the  whole  thereof,  save  as  the  same  may  be 
modified  by  the  affirmative  allegations  hereinafter  contained  in  an- 
swer to  said  article;  and  that  as  to  said  article  he  tenders  and  pleads 
the  general  issue  of  not  guilty,  and  avers: 

That  all  of  the  matters  and  things  therein  complained  of  occurred 
and  took  place,  if  they  did  occur  and  take  place,  while  the  insurance 
department  of  the  State  of  Washington  was  In  the  charge,  manage- 
ment and  control  of  one  Sam  H.  Nichols,  who  was  then  and  there  seo- 
retary  of  state  of  the  State  of  Washington,  and  by  virtue  of  said  office 
ex-offlcio  insurance  commissioner;  and  that  during  all  of  the  said  times 
this  respondent  was  an  employe  in  the  office  of  the  said  secretary  of 
state,  and  his  only  connection  with  the  insurance  department  of  said 
office  that  of  such  employe  in  charge  of  the  same  under  the  direction, 
control  and  order  of  the  said  Sam  H.  Nichols,  secretary  of  state  as 
aforesaid  and  ex-offlcio  insurance  commissioner  as  aforesaid.  And  that 
each  and  any  and  all  of  the  things  complained  of  in  said  article  IV, 
if  the  same  did  occur  and  take  place,  were  wholly  by  reason  of  the 
policy  and  departmental  rules  of  the  said  office  of  the  said  secretary  of 
state,  as  promulgated,  made  and  determined  by  said  secretary  of  state 
for  the  management  and  operation  of  said  insurance  department  and 
for  the  transaction  of  the  business  coming  before  said  department  by 
virtue  of  its  existence  and  creation. 

V. 

This  respondent  answering  article  V  of  the  said  articles  of  im- 
peachment says  that  he  denies  the  same  and  each  and  every  allegation 
therein  contained  and  the  whole  thereof,  save  as  the  same  may  be 
modified  by  the  affirmative  allegations  hereinafter  contained  in  answer 
to  said  article;  and  that  as  to  said  article  he  tenders  and  pleads  the 
general  issue  of  not  guilty,  and  avers: 

That  all  of  the  matters  and  things  therein  complained  of  occurred 
and  took  place.  If  they  did  occur  and  take  place,  while  the  insurance 
department  of  the  State  of  Washington  was  in  the  charge,  manage- 
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ment  and  control  of  one  Sam  H*  NIeholB,  who  was  then  and  there 
secretary  of  state  of  the  State  of  Washington,  and  by  virtue  of  said 
office  ex-ofUcio  insurance  commissioner;  and  that  during  all  of  the  said 
times  this  respondent  was  an  employe  in  the  office  of  the  said  secretary 
of  state,  and  his  only  connection  with  the  insurance  department  of 
said  office  that  of  such  employe  in  charge  of  the  same  under  the  di- 
rection, control  and  order  of  the  said  Sam  H.  Nichols,  secretary  of 
state  as  aforesaid  and  ex-offlcio  insurance  commissioner  as  aforesaid. 
And  that  each  and  any  and  all  of  the  things  complained  of  in  said 
article  V,  if  the  same  did  occur  and  take  place,  were  wholly  by  reason 
of  the  policy  and  .departmental  rules  of  the  said  office  of  the  said  sec- 
retary of  state,  as  promulgated,  made  and  determined  by  said  secretary 
of  state  for  the  management  and  operation  of  said  insurance  depart- 
ment and  for  the  transaction  of  the  business  coming  before  said  de- 
partment by  virtue  of  its  existence  and  creation. 

VI. 

This  respondent  answering  article  VI  of  the  said  articles  of  im- 
peachment says  that  he  denies  the  same  and  each  and  every  allegation 
therein  contained  and  the  whole  thereof,  save  as  the  same  may  be 
modified  by  the  affirmative  allegations  hereinafter  contained  in  an- 
swer to  said  article;  and  that  as  to  said  article  he  tenders  and  pleads 
the  general  issue  of  not  guilty,  and  avers: 

That  all  of  the  matters  and  things  therein  complained  of  occurred 
and  took  place,  if  they  did  occur  and  take  place,  while  the  insurance 
department  of  the  State  of  Washington  was  in  the  charge,  manage- 
ment and  control  of  one  Sam  H.  Nichols,  who  was  then  and  there 
secretary  of  state  of  the  State  of  Washington,  and  by  virtue  of  said 
office  ex-offlcio  insurance  commissioner;  and  that  during  all  of  the 
said  times  this  respondent  was  an  employe  in  the  office  of  the  said 
secretary  of  state,  and  his  only  connection  with  the  Insurance  depart- 
ment of  said  office  that  of  such  employe  in  charge  of  the  same  under 
the  direction,  control  and  order  of  the  said  Sam  H.  Nichols,  secretary 
of  state  as  aforesaid  and  ex-offlcio  insurance  commissioner  as  afore- 
said. And  that  each  and  any  and  all  of  the  things  complained  of  in 
said  article  VI,  if  the  same  did  occur  and  take  place,  were  wholly  by 
reason  of  the  policy  and  departmental  rules  of  the  said  office  of  the 
said  secretary  of  state,  as  promulgated,  made  and  determined  by  said 
secretary  of  state  for  the  management  and  operation  of  said  insurance 
department  and  for  the  transaction  of  the  business  coming  before  said 
department  by  virtue  of  Its  existence  and  creation. 

VII. 
This  respondent  answering  article  VII  of  the  said  articles  of  im- 
peachment says  that  he  denies  the  same  and  each  and  every  allegation 
therein  contained  and  the  whole  thereof,  save  as  the  same  may  be 
modified  by  the  affirmative  allegations  hereinafter  contained  in  an- 
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Bwer  to  said  article;  and  that  as  to  said  article  he  tenders  and  pleads 
the  general  issue  of  not  guilty,  and  avers: 

That  all  of  the  matters  and  things  therein  complained  of  occurred 
and  took  place,  if  they  did  occur  and  take  place,  while  the  insurance 
department  of  the  State  of  Washington  was  in  the  charge,  management 
and  control  of  one  Sam  H.  Nichols,  who  was  then  and  there  secretary 
of  state  of  the  State  of  Washington,  and  by  virtue  of  said  office  ex-offldo 
insurance  commissioner;  and  that  daring  all  of  the  said  times  this 
respondent  was  an  employe  in  the  office  of  the  said  secretary  of  state, 
and  his  only  connection  with  the  insurance  department  of  said  office 
that  of  such  employe  in  charge  of  the  same  under  the  direction,  control 
and  order  of  the  said  Sam  H.  Nichols,  secretary  of  state  as  aforesaid 
and  ex-ofUdo  insurance  comidissioner  as  aforesaid.  And 'that  each  and 
any  and  all  of  the  things  complained  of  in  said  article  VII,  if  the  same 
did  occur  and  take  place,  were  wholly  by  reason  of  the  policy  and  de- 
partmental rules  of  the  said  office  of  the  said  secretary  of  state,  as  pro- 
mulgated, made  and  determined  by  said  secretary  of  state  for  the 
management  and  operation  of  said  insurance  department  and  for  the 
transaction  of  the  business  coming  before  said  department  by  virtue 
of  its  existence  and  creation. 

VIII. 

This  respondent  answering  article  VIII  of  the  said  articles  of  im- 
peachment says  that  he  denies  the  same  and  each  and  every  allega- 
tion therein  contained  and  the  whole  thereof,  save  as  the  same  may 
be  modified  by  the  affirmative  allegations  hereinafter  contained  in 
answer  to  said  articles;  and  that  as  to  said  article  he  tenders  and 
pleads  the  general  issue  of  not  guilty,  and  avers: 

That  all  of  the  matters  and  things  therein  complained  of  occurred 
and  took  place,  if  they  did  occur  and  take  place,  while  the  insurance 
department  of  the  State  of  Washington  was  in  the  charge,  manage- 
ment and  control  of  one  Sam  H.  Nichols,  who  was  then  and  there  sec- 
retary of  state  of  the  State  of  Washington,  and  by  virtue  of  said  office 
ex-ofUdo  insurance  commissioner;  and  that  during  all  of  the  said  times 
this  respondent  was  an  employe  in  the  office  of  the  said  secretary  of 
state,  and  his  only  connection  with  the  insurance  department  of  said 
office  that  of  such  employe  in  charge  of  the  same  under  tbe  direction, 
control  and  order  of  the  said  Sam  H.  Nichols,  secretary  of  state  as 
aforesaid  and  ex-ofUcio  insurance  commissioner  as  aforesaid.  And  that 
each  and  any  and  all  of  the  things  complained  of  in  said  article  VIII,  if 
the  same  did  occur  and  take  place,  were  wholly  by  reason  of  the  policy 
and  departmental  rules  of  the  said  office  of  the  said  secretary  of  state, 
as  promulgated,  made  and  determined  by  said  secretary  of  state  for 
the  management  and  operation  of  said  insurance  department  and  for 
the  transaction  of  the  business  coming  before  said  department  by  virtue 
of  its  existence  and  creation. 
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IX. 

This  respondent  answering  article  IX  of  the  said  articles  of  Im- 
peachment says  that  he  denies  the  same  and  each  and  every  allegation 
tiierein  contained  and  the  whole  thereof,  save  as  the  same  may  be 
modified  by  the  aflirmatlve  allegations  hereinafter  contained  in  answer 
to  said  article;  and  that  as  to  said  article  he  tenders  and  pleads  the 
general  issue  of  not  guilty,  and  avers: 

That  all  of  the  matters  and  things  therein  complained  of  occurred 
and  took  place,  if  they  did  occur  and  take  place,  while  the  Insurance 
department  of  the  State  of  Washington  was  in  the  charge,  manage- 
ment and  control  of  one  Sam  H.  Nichols,  who  was  then  and  there  sec- 
retary of  State  of  the  State  of  Washington,  and  by  virtue  of  said  office 
ex-otflcio  insurance  commissioner;  and  that  during  all  of  the  said  times 
this  respondent  was  an  employe  in  the  office  of  the  said  secretary  of 
state,  and  his  only  connection  with  the  Insurance  department  of  said 
office  that  of  such  employe  in  charge  of  the  same  under  the  direction, 
control  and  order  of  the  said  Sam  H.  Nichols,  secretary  of  state  as 
aforesaid  and  ex-ofjlcio  Insurance  commissioner  as  aforesaid.  And  that 
each  and  any  and  all  of  the  things  complained  of  in  said  article  IX,  if 
the  same  did  occur  and  take  place,  were  wholly  by  reason  of  the  policy 
and  departmental  rules  of  the  said  office  of  the  said  secretary  of  state, 
as  promulgated,  made  and  determined  by  said  secretary  of  state  for  the 
management  and  operation  of  said  Insurance  department  and  for  the 
transaction  of  the  business  coming  before  said  department  by  virtue 
of  its  existence  and  creation. 

X. 

This  respondent  answering  article  X  of  the  said  articles  of  impeach- 
ment says  that  he  denies  the  same  and  each  and  every  allegation  there- 
in contained  and  the  whole  thereof,  save  as  the  same  may  be  modified 
by  the  affirmative  allegations  hereinafter  contained  in  answer  to  said 
article;  and  that  as  to  said  article  he  tenders  and  pleads  the  general 
Issue  of  not  guilty,  and  avers: 

That  all  of  the  matters  and  things  therein  complained  of  occurred 
^nd  took  place,  if  they  did  occur  and  take  place,  while  the  insurance 
department  of  the  State  of  Washington  was  In  the  charge,  manage- 
ment and  control  of  one  Sam  H.  Nichols,  who  was  then  and  there  sec- 
retary of  state  of  the  State  of  Washington,  and  by  virtue  of  said  office 
ex-oftlcio  insurance  commissioner;  and  that  during  all  of  the  said  times 
this  respondent  was  an  employe  in  the  office  of  the  said  secretary  of 
state,  and  his  only  connection  with  the  Insurance  department  of  said 
office  that  of  such  employe  in  charge  of  the  same  under  the  direction, 
eontrol  and  order  of  the  said  Sam  H.  Nichols,  secretary  of  state  as 
Hforesaid  and  ex^fflcio  insurance  commissioner  as  aforesaid.  And  that 
each  and  any  and  all  of  the  things  complained  of  In  said  article  X,  if 
the  same  did  occur  and  take  place,  were  wholly  by  reason  of  the  policy 
and  departmental  rules  of  the  said  office  of  the  said  secretary  of  state. 
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as  promulgated,  made  and  determined  by  said  secretary  of  state  for  the 
management  and  operation  of  eald  insurance  department  and  for  the 
transaction  of  the  business  coming  before  said  department  by  virtue 
of  its  existence  and  creation. 

XI. 

This  respondent  answering  article  XI  of  the  said  articles  of  impeach- 
ment says  that  he  denies  the  same  and  each  and  every  allegation  there- 
in contained  and  the  whole  thereof,  save  as  the  same  may  be  modified  by 
the  affirmative  allegations  hereinafter  contained  in  answer  to  said 
article;  and  that  as  to  said  article  he  tenders  and  pleads  the  general 
issue  of  not  guilty,  and  avers: 

That  all  of  the  matters  and  things  therein  complained  of  occurred 
and  took  place,  if  they  did  occur  and  take  place,  while  the  insurance 
department  of  the  State  of  Washington  was  in  the  charge,  management 
and  control  of  one  Sam  H.  Nichols,  who  was  then  and  there  secretary  of 
state  of  the  State  of  Washington,  and  by  virtue  of  said  office  ex-ofUcio 
insurance  commissioner;  and  that  during*  all  of  the  said  times  this 
respondent  was  an  employe  in  the  office  of  the  said  secretary  of  state, 
and  his  only  connection  with  the  insurance  department  of  said  office 
that  of  such  employe  in  charge  of  the  same  under  the  direction,  control 
and  order  of  the  said  Sam  H.  Nichols,  secretary  of  state  as  aforesaid 
and  exoffldo  insurance  commissioner  as  aforesaid.  And  that  each  and 
any  and  all  of  the  things  complained  of  in  said  article  XI,  if  the  same 
did  occur  and  take  place,  were  wholly  by  reason  of  the  policy  and  depart- 
mental rules  of  the  said  office  of  the  said  secretary  of  state,  as  pro- 
mulgated, made  and  determined  by  said  secretary  of  state  for  the 
management  and  operation  of  said  insurance  department  and  for  the 
transaction  of  the  business  coming  before  said  department  by  virtue 
of  its  existence  and  creation. 

XII. 

This  respondent  answering  article  XII  of  the  said  articles  of  im- 
peachment says  that  he  denies  the  same  and  each  and  every  allegation 
therein  contained  and  the  whole  thereof,  save  as  the  same  may  be  modi- 
fied by  the  affirmative  allegations  hereinafter  contained  in  answer  to 
said  article;  and  that  as  to  said  article  he  tenders  and  pleads  the 
general  issue  of  not  guilty,  and  avers: 

That  all  of  the  matters  and  things  therein  complained  of  occurred 
and  took  place,  if  they  did  occur  and  take  place,  while  the  insurance 
department  of  the  State  of  Washington  was  in  the  charge,  management 
and  control  of  one  Sam  H.  Nichols,  who  was  then  and  there  secretary 
of  state  of  the  State  of  Washington,  and  by  virtue  of  said  office  ex- 
oglcio  insurance  commissioner;  and  that  during  all  of  the  said  time  this 
respondent  was  an  employe  in  the  office  of  the  said  secretary  of  state, 
and  his  only  connection  with  the  insurance  department  of  said  office  that 
of  such  employe  in  charge  of  the  same  under  the  direction,  control  and 
order  of  the  said  Sam  H.  Nichols,  secretary  of  state  as  aforesaid  and 
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ex-ofUcio  Inaurance  commissioner  as  aforesaid.  And  that  each  and  any 
and  dll  of  the  things  complained  of  in  said  article  Xli^  if  the  same  did 
occur  and  take  place,  were  wholly  by  reason  of  the  policy  and  depart- 
mental rules  of  the  said  office  of  th6  said  secretary  of  state,  as  promul- 
gated, made  and  deteroiined  by  said  secretary  of  state  for  the  manage- 
mei^t  and  .operation  of  said  ii^surance  department  and  for  the  trans- 
action of  the  business  coming  before  said,  department  by  virtue  of  its 
existence  and  creation. 

XIII.  , 

This  respondent  answering  article  XIII. of  the  said  ai tides  of  im- 
pea^cljLment  says  that  .he  denies  the  s^me  and  each  and  .every  allegation 
therein  contained  and  the  whole,  thereof,  save  as  the  same  may  be 
modified  by  the  affirmative  allegations  hereinafter  contained  in  answer 
to  said  article;  and  that  as  to  said  article  he  tenders  and  pleads  the 
general  issue  of^not  guilty,  and  avers:  . 

That  all  of  the  matters  and  things  therein  complained  of  occurred 
and  took  place,  if  they  did  occur  and  take  place,  while. the  insurance  de- 
partmept  of  the  State  of  Washington  was  in  the  charge,  management 
and  control  of  one  Sam.  H.  Nichols,  who  was  then  and  there  secretary  of 
state  of  the  State  of  Washington,  and  by  virtue  of  said  office  e^-offlcio 
insurance  commissioner;  and  that  during  all  of  the  said  times  this  re- 
spondent was  an  employe  in  the  office  of  the  said  secretary  of  state,  and 
his  only  connection  with  the  insurance  department  of  said  office  that  of 
such  employe  in  charge  of  the  same  under  the  direction,  control  and 
order  of  the  said  Sam  J}.  Nichols,  secretary  of  state  as  aforesaid  and 
eX'Ofjtcio  insurance  commissioner  as  aforesaid.  And  that  each  and  any 
and  all  of  the  things  complained  of  in  said  article  XIII,  if  the  same  did 
occur  and  take  place,  were  wholly  by  reason  of  the  policy  and  depart- 
mental rules  of  the  said  office  of  the  said  secretary  of  state,  as  promul- 
gated, made  and  determined  by  said  secretary  of  -state,  for  the  manage- 
ment and  operation  of  said  insurance  department  and  for  the  trans- 
action of  the  business  coming  before  said  department  by  virtue  of  its 
existence  and  creation. 

XIV. 

This  respondent  answering  article  XIV  of  the  said  articles  of  im- 
peachment says  that  he  denies  the  same  and  each  and  every  allegaton 
therein  contained  and  the  whole, thereof,  save  as  the  same  may  be  modi- 
fied by  the  affirmative  allegations  hereinafter  contained  in  answer  to 
said  article;  and  that  as  to  said  article  he  tenders  and  pleads  the 
general  issue  of  not  guilty,  and  avers: 

That  all  of  the  matters  and  things  therein  complained  of  occurred 
and  took  place,  if  they  did  occur  and  take  place,  while  the  Insurance 
department  of  the  State  of  Washington  was  in  the  charge,  management 
and  control  of  one  Sam  H.  Nichols,  who  was  then  and  there  secretary 
of  state  of  the  State  of  Washington,  and  by  virtue  of  said  office  ex-offlcio 
insurance  commissioner;  and  that  during  all  of  the  said  times  this 
respondent  was  an  employe  in  the  office  of  the  said  secretary  of  state, 
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and  his  only  connection  with  the  insurance  department  of  said  office 
that  of  such  employe  in  charge  of  the  same  under  the  direction,  control 
and  order  of  the  said  JSam  H.  Nichols,  secretary  of  state  as  aforesaid  and 
ex-oficio  insurance  commissioner  as  aforesaid.  And  that  each  and  any 
and  all  of  the  things  cpmplained  of  in  said  article  klV,  if  the  same  did 
occur  and  take  place,  were  wholly  by  reason  of  the  policy  and  depart- 
mentar  rules  of  the  said  office  of  the  said  secretary  of  state,  as  promul- 
gated, made  and  determined  by  said  secretary  of  state  ^or  the  manage- 
ment and  operation  of  said  insurance  department  and  for  the  transaction 
of  the  business  coming  before  said  department  by.  virtue  of  its  existence 
and  creation.  * 

XV.      ' 

This  respondent  answering  article  XV  of  the  said  articles  of  im- 
peachment says  that  he  denies  the  same  and  each  and  every  allegation 
therein  contained  and  the  whole  thereof,  save  as  the  same  may  be 
modified  by  the  affirmative  allegations  hereinafter  contained  in  answer 
to  said  article;  and  that  as.  to  said  article  he* tenders  and  pleads  the 
general  issue  of  not  guilty,  and  avers: 

That  all  of  the  matters  and  things  therein  complained  of  occurred 
and  took  place,  if  they  did  occur  and  take  place,  while  the  Insurance 
department  of  the  State  of  Washington  was  in  the  charge,  management 
and  control  of  one  Sam  H.  Nichols,  who  was  then  and  there  secretary  of 
state  of  the  State  of  Washington,  and  by  virtue  of  said  office  ex-ofUcio 
insurance  commissioner;  and  that  during  all  of  the  said  times  this  re- 
spondent was  an  employe  in  the  office  of  the  said  secretary  of  state,  and 
his  only  connection  with  the  insurance  department  of  said  office  that  of 
such  employe  in  charge  of  the  same  under  the  direction,  control  and 
order  of  the  said  Sam  H.  Nichols,  secretary  of  state  as  aforesaid  and 
ex-ofUcio  insurance  commissioner  as  aforesaid.  And  that  each  and  any 
and  all  of  the  thiugs  complained  of  in  said  article  XV,  if  the  same  did 
occur  and  take  place,  were  wholly,  by  reason  of  the  policy  and  depart- 
mental rules  of  the  said  office  of  the  said  secretary  of  state,  as  promul- 
gated, made  and  determined  by  said  secretary  of  state  for  the  manage- 
ment and  operation  of  said  insurance  department  and  for  the  trans- 
action of  the  business  coming  before  said  department  by  virtue  of  its 
existence  and  creation. 

XVI. 

This  respondent  answering  article  XVI  of  the  said  articles  of  im- 
peachment says  that  he  denies  the  same  and  each  and  every  allegation 
therein  contained  and  the  whole  thereof,  save  as  the  same  may  be 
modified  by  the  affirmative  allegations  hereinafter  contained  in  answer  to 
said  article;  and  that  as  to  said  article  he  tenders  and  pleads  the 
general  issue  of  not  guilty,  and  avers: 

That  all  of  the  matters  and  things  therein  complained  of  occurred 
and  took  place,  if  they  did  occur  and  take  place,  while  the. insurance 
department  of  the  State  of  Washington  was  in  the  charge,  management 
and  control  of  one  Sam  H.  Nichols,  who  was  then  and  there  secretary  of 
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state  of  the  State  of  Washington,  and  by  virtue  of  said  office  es^ffcio 
Insurance  commissioner;  and  that  during  all  of  the  said  times  this  re- 
spondent was  an  employe  in  the  office  of  the  said  secretary  of  state,  and 
his  only  connection  with  the  insurance  department  of  said  office  that 
of  such  employe  In  charge  of  the  same  under  the  direction,  control  and 
order  of  the  said  Sam  H.  Nichols,  secretary  of  state  as  aforesaid  and 
ex-offldo  insurance  commissioner  as  aforesaid.  And  that  each  and  any 
and  all  of  the  things  complained  of  in  said  article  XVI,  if  the  same  did 
occur  and  take  place,  where  wholly  by  reason  of  the  policy  and  depart- 
mental rules  of  the  said  office  of  the  said  secretary  of  state,  as  promul- 
gated, made  and  determined  by  said  secretary^f  state  for  the  manage- 
ment and  operation  of  said  insurance  department  and  for  the  trans- 
action of  the  business  coming  before  said  department  by  virtue  of  its 
existence  and  creation. 

XVII. 

This  respondent  answering  article  XVII  of  the  said  articles  of 
impeachment  says  that  Jie  denies  the  same  and  each  and  every  allega- 
tion therein  contained  and  the  whole  thereof,  save  as  the  same  may 
be  modified  by  the  affirmative  allegations  hereinafter  contained  in  an- 
swer to  said  article;  and  that  as  to  said  article  he  tenders  and  pleads 
the  general  issue  of  not  guilty,  and  avers: 

That  all  of  the  matters  and  things  therein  complained  of  occurred 
and  took  place,  if  they  did  occur  and  take  place,  while  the  insurance 
department  of  the  State  of  Washington  was  in  the  charge,  manage- 
ment and  control  of  one  Sam  H.  Nichols,  who  was  then  and  there 
secretary  of  state  of  the  State  of  Washington,  and  by  virtue  of  said 
office  ex-offlcio  insurance  commissioner;  and  that  during  all  of  the  said 
times  this  respondent  was  an  employe  in  the  office  of  the  said  secretary 
of  state,  and  his  only  connection  with  the  insurance  department  of 
said  office  that  of  such  employe  in  charge  of  the  same  under  the  direc- 
tion, control  and  order  of  the  said  Sam  H.  Nichols,  secretary  of  state 
as  aforesaid  and  ex-offlcio  insurance  commissioner  as  aforesaid.  And 
that  each  and  any  and  all  of  the  things  complained  of  in  said  article 
XVII,  If  the  same  did  occur  and  take  place,  were  wholly  by  reason  of 
the  policy  and  departmental  rules  of  the  said  office  of  the  said  secretary 
of  state,  as  promulgated,  made  and  determined  by  said  secretary  of 
state  for  the  management  and  operation  of  said  insurance  department 
and  for  the  transaction  of  the  business  coming  before  said  department 
by  virtue  of  its  existence  and  creation. 

XVIII. 

This  respondent  answering  article  XVIII  of  the  said  articles  of 
impeachment  says  that  he  denies  the  same  and  each  and  every  alle- 
gation therein  contained  and  the  whole  thereof,  save  as  the  same  may 
be  modified  by  the  affirmative  allegations  hereinafter  contained  in  an- 
swer to  said  article;  and  that  as  to  said  article  he  tenders  and  pleads 
the  general  issye  of  not  guilty,  and  avers: 

That  all  of  the  matters  and  things  therein  complained  of  occurred 
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•Bd  took  place,  if  they  did  occur  and  take  place,  while  the  insurance 
department  of  the  State  of  Washington  was  in  the  charge,  manage- 
ment and  control  of  one  Sam  H.  Nichols,  who  was  then  and  there 
secretary  of  state  of  the  State  of  Washington,  and  by  virtue  of  said 
ofllce  ea^o/ylcio  insurance  commissioner;  and  that  during  all  of  the  said 
times  this  respondent  was  an  employe  in  the  oillce  of  the  said  secre- 
tary of  state,  and  his  only  connection  with  the  insurance  department 
of  said  office  that  of  such  employe  in  charge  of  the  same  under  the 
direction,  control  and  order  of  the  said  Sam  H.  Nichols,  secretary  of 
state  as  aforesaid  and  ex-offlcio  insurance  c<»nmi88ioner  as  aforesaid. 
And  that  each  and  any  and  all  of  the  things  complained  of  in  said 
article  XVIII,  if  the  same  did  occur  and  take  place,  were  wholly  by 
reason  of  the  policy  and  departmental  rules  of  the  said  office  of  the 
said  secretary  of  state,  as  promulgated,  made  and  determined  by  said 
secretary  of  state  for  the  management  and  operation  of  said  insurance 
department  and  for  the  transaction  of  the  business  coming  before  said 
department  by  virtue  of  its  existence  and  creation. 

XIX. 

This  respondent  answering  article  XIX  of  the  said  articles  of  im- 
peachment says  that  he  denies  the  same  and  each  and  every  allega- 
tion therein  contained  and  the  whole  thereof,  save  as  the  same  may 
be  modified  by  the  affirmative  allegations  hereinafter  contained  in 
answer  to  said  article;  and  that  as  to  said  article  he  tenders  and  pleads 
the  general  issue  of  not  guilty,  and  avers: 

That  all  of  the  matters  and  things  therein  complained  of  occurred 
and  took  place,  if  they  did  occur  and  take  place,  while  the  insurance 
department  of  the  ^tate  of  Washington  was  in  the  charge,  management 
and  control  of  one  Sam  H.  Nichols,  who  was  then  and  there  secretary 
of  state  of  the  State  of  Washington,  and  by  virtue  of  said  office  ex-offldo 
insurance  commissioner;  and  that  during  all  of  the  said  times  this 
respondent  was  an  employe  in  the  office  of  the  said  secretary  of  state, 
and  his  only  connection  with  the  insurance  department  of  said  office, 
that  of  such  employe  in  charge  of  the  same  under  the  direction,  control 
and  order  of  the  said  Sam  H.  Nichols,  secretary  of  state  as  aforesaid 
and  ex-ofUcio  insurance  commissioner  as  aforesaid.  And  that  each  and 
any  and  all  of  the  things  complained  of  in  said  article  XIX,  if  the  same 
did  occur  and  take  place,  were  wholly  by  reason  of  the  policy  and  de- 
partmental rules  of  the  said  office  of  the  said  secretary  of  state,  as 
promulgated,  made  and  determined  by  said  secretary  of  state  for  the 
management  and  operation  of  said  insurance  department  and  for  the 
transaction  of  the  business  coming  before  said  department  by  virtue 
of  its  existence  and  creation. 

XX. 

This  respondent  answering  article  XX  of  the  said  articles  of  im- 
peachment says  that  he  denies  the  same  and  each  and  every  allega- 
tion therein  contained  and  the  whole  thereof,  save  as  the  same  may 
be  modified  by  the  affirmative  allegations  hereinafter  contained  in  an- 
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8wer  to  said  article;  and  that  as  to  said  article  he  tenders  and  pleads 
the  general  issue  of  not  guilty,  and  avers: 

That  all  of  the  matters  and  things  therein  complained  of  occurred 
and  took  place,  if  they  did  occur  and  take  place,  while  the  insurance 
department  of  the  State  of  Washington  was  in  the  charge,  management 
and  control  of  one  Sam  H.  Nichols,  who  was  then  and  there  secretary 
of  state  of  the  State  of  Washington,  and  by  virtue  of  said  office  ex- 
of/icio  insurance  commissioner;  and  that  during  all  of  the  said  times 
this  respondent  was  an  employe  in  the  office  of  the  said  secretary  of 
state,  and  his  only  connection  with  the  insurance  department  of  said 
office  that  of  such  employe  in  charge  of  the  same  under  the  direction, 
control  and  order  of  the  said  Sam  H.  Nichols,  secretary  of  state  as 
aforesaid  and  ex-ofll<Ho  insurance  commissioner  as  aforesaid.  And  that 
each  and  any  and  all  of  the  things  complained  of  in  said  article  XX, 
if  the  same  did  occur  and  take  place,  were  wholly  by  reason  of  the 
policy  and  departmental  rules  of  the  said  office  of  the  said  secretary 
of  state,  as  promulgated,  made  and  determined  by  said  secretary  of 
state  for  the  management  and  operation  of  said  insurance  department 
and  for  the  transaction  of  the  business  coming  before  said  department 
by  virtue  of  its  existence  and  creation. 

XXI. 

This  respondent  answering  article  XXI  of  the  said  articles  of  im- 
peachment says  that  he  denies  the  same  and  each  and  every  allega- 
tion therein  contained  and  the  whole  thereof,  save  as  Ihe  same  may 
be  modified  by  the  affirmative  allegations  hereinafter  contained  in  an- 
swer to  said  article;  and  that 'as  to  said  article  he  tenders  and  pleads 
the  general  issue  of  not  guilty,  and  avers: 

That  all  of  the  matters  and  things  therein  complained  of  occurred 
and  took  place,  if  they  did  occur  and  take  place,  while  the  insurance 
department  of  the  State  of  Washington  was  in  the  charge,  management 
and  control  of  one  Sam  H.  Nichols,  who  was  then  and  there  secretary 
of  state  of  the  State  of  Washington,  and  by  virtue  of  said  office  ex-offlcio 
insurance  commissioner;  and  that  during  all  of  the  said  times  this  re- 
spondent was  an  employe  in  the  office  of  the  said  secretary  of  state,  and 
his  only  connection  with  the  insurance  department  ef  said  office  that  of 
such  employe  in  charge  of  the  same  under  the  direction,  control  and 
order  of  the  said  Sam  H.  Nichols,  secretary  of  state  as  aforesaid  and 
ex'Offlcio  insurance  commissioner  as  aforesaid.  And  that  each  and  any 
and  all  of  the  things  complained  of  in  said  article  XXI,  if  the  same  did 
occur  and  take  place,  were  wholly  by  reason  of  the  policy  and  depart- 
mental rules  of  the  said  office  of*  the  said  secretary  of  state,  as  promul 
gated,  made  and  determined  by  said  secretary  of  state  for  the  manage- 
ment and  operation  of  said  insurance  department  and  for  the  trans- 
action of  the  business  coming  before  said  department  by  virtue  of  its 
existence  and  creation. 
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XXII. 

This  respondent  answering  article  XXII  of  the  said  articles  of  Im- 
peachment says  that  he  denies  the  same  and  each  and  every  allegation 
therein  contained  and  the  whole  thereof,  save  as  the  same  may  be 
modified  by  the  affirmative  allegations  hereinafter  contained  in  answer 
to  said  article;  and  that  as  to  said  article  he  tenders  and  pleads  the 
general  issue  of  not  guilty,  and  avers: 

That  all  of  the  matters  and  things  therein  complained  of  occurred 
and  took  place,  If  they  did  occur  and  take  place,  while  the  Insurance 
department  of  the  State  of  Washington  was  in  the  charge,  management 
and  control  of  one  Sam  H.  Nichols,  who  was  then  and  there  secretary 
of  state  of  the  State  of  Washington,  and  by  virtue  of  said  office  ex-offlcio 
insurance  commissioner;  and  that  during  all  of  the  said  times  this  re- 
spondent was  an  employe  in  the  office  of  the  said  secretary  of  state, 
and  his  only  connection  with  the  Insurance  department  of  said  office 
that  of  such  employe  in  charge  of  the  same  under  the  direction,  control 
and  order  of  the  said  Sam  H.  Nichols,  secretary  of  state  as  aforesaid 
and  ex-officio  Insurance  commissioner  as  aforesaid.  And  that  each  and 
any  and  all  of  the  things  complained  of  in  said  article  XXII,  if  the 
same  did  occur  and  take  place,  were  wholly  by  reason  of  the  policy  and 
departmental  rules  of  the  said  office  of  the  said  secretary  of  state,  as 
promulgated,  made  and  determined  by  said  secretary  of  state  for  the 
management  and  operation  of  said  Insurance  department  and  for  the 
transaction  of  the  business  coming  before  said  department  by  virtue  of 
Its  existence  and  creation. 

XXIII. 

This  respondent  answering  article  XXIII  of  the  said  articles  of 
Impeachment  says  that  he  denies  the  same  and  each  and  every  allega- 
tion therein  contained  and  the  whole  thereof,  save  as  the  same  may  be 
modified  by  the  affirmative  allegations  hereinafter  contained  in  answer 
to  said  article;  and  that  as  to  said  article  he  tenders  and  pleads  the 
general  issue  of  not  guilty,  and  avers: 

That  all  of  the  matters  and  things  therein  complained  of  occurred 
and  took  place,  if  they  did  occur  and  take  place,  while  the  Insurance 
department  of  the  State  of  Washington  was  in  the  charge,  management 
and  control  of  one  Sam  H.  Nichols,  who  was  then  and  there  secretary 
of  state  of  the  State  of  Washington,  and  by  virtue  of  said  office  ex-offlcio 
Insurance  commissioner;  and  that  during  all  of  the  said  times  this 
respondent  was  an  employe  in  the  office  of  the  said  secretary  of  state, 
and  his  only  connection  with  the  insurance  department  of  said  office 
that  of  such  employe  in  charge  of  the  same  under  the  direction,  control 
and  order  of  the  said  Sam  H.  Nichols,  secretary  of  state  as  aforesaid 
and  €9^ffMo  insurance  commissioner  as  aforesaid.  And  that  each  and 
any  and  all  of  the  things  complained  of  In  said  article  XXIII,  if  the 
same  did  occur  and  take  place,  were  wholly  by  reason  of  the  policy  and 
departmental  rules  of  the  said  office  of  the  said  secretary  of  state,  as 
promulgated,  made  and  determined  by  e^aid  secretary  of  state  for  the 
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management  and  operation  of  said  insurance  department  and  for  the 
transaction  at  the  businees  coming  before  said  department  by  virtue 
of  Its  existence  and  creation. 

XXIV. 
This  respondent  answering  article  XXIV  of  the  articles  of  impeacll- 
ment  herein  says  that  he  admits  that  on  the  10th  of  July,  1906,  be 
was  elected  president  of  the  Pacific  Live  Stock  Association,  of  Spokane, 
Washington,  and  qualified  for  such  office  August  4,  1906;  and  this 
respondent  admits  that  on  November  5,  1906,  he  wrote  -a  letter  to 
W.  T.  Melvin,  of  Everett,  Washington,  In  which  he  stated  that  said 
association  was  one  of  the  most  reliable  and  stable  live  stock  associ*- 
tlons  In  the  state.  But  the  respondent  denies  each  and  every  other 
allegation  in  said  article  XXIV  contained,  and  the  whole  of  the  re- 
mainder of  said  article  and  all  of  the  same  that  Is  not  so  specifically 
admitted,  and  as  to  said  article  and  the  remainder  thereof  this  re- 
spondent pleads  the  general  issue  of  not  guilty. 

XXV. 
This  respondent  answering  article  XXV  of  the  articles  of  impeachr 
ment  herein  says  that  he  denies  the  same  and  each  and  every  allega- 
tion therein  contained  and  the  whole  thereof,  and  that  as  to  said  article 
he  pleads  the  general  issue  of  not  guilty. 

XXVI. 
This  respondent  answering  article  XXVI  of  the  articles  of  impeach- 
ment herein  says  that  he  denies  the  same  and  each  and  every  allega- 
tion therein  contained  and  the  whole  thereof,  and  that  as  to  said 
article  he  pleads  the  general  issue  of  not  guilty. 

And  this  respondent  for  a  further  and  affirmative  defense  to  articles 
one  to  twenty-three,  inclusive,  of  the  said  articles  of  impeachment  here- 
in, alleges: 

I. 

That  on  the  11th  day  of  March,  1907,  there  was  approved  by  the 
governor  of  the  State  of  Washington  an  act  of  the  legislature  of  said 
state  creating  the  office  of  state  Insurance  commissioner,  and  prescrib- 
ing his  duties  and  fixing  his  salary,  and  whereby  it  was  provided  that 
at  the  next  succeeding  general  election  there  should  be  elected  a  state 
Insurance  commissioner,  whose  term  of  office  should  begin  on  Wednes- 
day after  the  second  Monday  in  January  next  after  his  election  and 
continue  for  four  years  and  until  his  successor  was  elected  and  quali- 
fied; and  that  thereafter  said  act  of  the  legislature  in  due  course  be- 
came the  law  of  the  State  of  Washington,  and  at  a  regular  general 
election  held  in  the  State  of  Washington,  in  November  of  190S,  your 
respondent  was  elected  such  state  Insurance  commissioner,  and  in  the 
due  course  of  time  appointed  thereto,  to-wit,  the  13th  day  of  January, 
1909,  qualified  and  entered  upon  the  discharge  of  his  duties  as  such 
officer,  ever  since  has  been  and  now  is  such  officer. 
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II. 

That  prior  to  the  creation  of  said  office  and  the  election  of  your 
respondent  thereto  and  the  beginning  of  the  term  thereof,  and  his  quali- 
fying and  entering  upon  the  discharge  of  its  duties,  all  of  the  matters 
and  things  relating  to  the  duties  of  such  office  were  the  duties  of  the 
secretary  of  state  of  the  State  of  Washington,  who  was  ex-offlcio  insur- 
ance commissioner. 

III. 

That  at  all  times  prior  to  said  13th  day  of  January,  1909,  and  while 
such  office  was  held  by  such  secretary  of  state  as  such  ex-ofjicio  insur- 
ance commissioner,  the  said  secretary  of  state  had  had  sole  charge  of 
the  administration  of  all  of  the  affairs  coming  under  such  head  and 
all  insurance  matters  in  the  State  of  Washington  in  which  the  State 
of  Washington  was  Interested  by  law  or  legislative  enactment  or  direc- 
tion, and  had  solely  provided  all  rules  of  conduct,  departmental  prac- 
tice and  matters  of  regulation  of  the  administration  of  such  affairs 
under  the  laws  of  the  State  of  Washington  as  they  then  existed  per- 
taining to  the  administration  of  the  duties  of  insurance  commissioner. 

IV. 
That  about  January  16,  1901,  and  while  one  Sam  H.  Nichols  was 
secretary  of  state  and  by  virtue  of  his  office  ex-of/lcio  insurance  com- 
missioner, your  respondent  was  by  the  said  secretary  of  state  employed 
to  assist  in  the  administration  of  the  affairs  of  such  insurance  depart- 
ment, and  made  and  constituted  a  deputy  in  that  behalf,  and  from 
thence  until  the  13th  day  of  January,  1909,  occupied  such  position  of 
deputy  insurance  commissioner  as  an  employe  of  said  secretary  of  state, 
and  not  otherwise  was  he  in  any  manner  connected,  empowered  or 
authorized  as  to  any  act  of  his  in  relation  to  such  insurance  department 

V. 

That  after  the  election  of  your  respondent  to  the  office  of  state  insur- 
ance commissioner,  created  as  aforesaid,  your  respondent  recognized 
and  realized  that  many  of  the  practices,  rules  of  procedure  and  depart- 
mental rules  made,  established  and  enforced  by  the  said  Sam  H.  Nichols, 
as  ex-offlcio  insurance  commissioner,  were  not,  under  your  respondent's 
ideas,  of  a  proper  construction  of  the  laws  of  the  State  of  Washington 
in  that  behalf  and  in  accordance  with  such  laws,  and  especially  as  to 
the  construction  placed  upon  the  law  of  the  State  of  Washington  then 
existing  as  to  the  examination  of  insurance  companies  for  admission 
Into  the  State  of  Washington.  And  your  respondent  alleges  that  all 
of  the  matters  and  things  alleged  in  articles  one  to  twenty>three  inclu- 
sive of  the  articles  of  impeachment  herein  grow  out  of  and  are  solely 
attributable  to,  if  the  same  be  true  and  truthful  allegations  of  fact,  the 
construction  placed  by  the  said  secretary  of  state  upon  the  then  existing 
laws  of  the  State  of  Washington,  and  under  and  by  and  with  the  advice 
of  the  then  attorney  general  of  the  State  of  Washington  as  to  the 
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powers  of  the  said  secretary  of  state  as  ex-ofllcio  insurance  commissioner 
in  administering  the  affairs  of  such  department  And  that  your  re- 
spondent so  deeming  and  considering,  after  his  said  election  to  said 
newly  created  office  of  state  insurance  commissioner,  and  at  the  regular 
biennial  session  of  the  legislature  of  the  State  of  Washington  convened 
at  Olympia  in  January,  1909,  did  actively  urge  and  solicit  the  passage 
of  laws  by  the  said  legislature  in  regulating  and  defining  the  duties 
of  the  office  of  state  insurance  commissioner  for  the  sole  purpose  of 
obviating  all  criticisms  theretofore  urged  against  the  department  of 
insurance  under  the  secretary  of  state,  which  have  become  the  basis 
of  the  said  articles  of  impeachment,  one  to  twenty-three  inclusive.  And 
that  the  said  legislature  did  at  said  session  thereof  pass  what  is  now 
chapter  217  of  the  Session  Laws  of  1909,  an  act  relating  to  the  exami- 
nation of  insurance  companies,  and  declaring  an  emergency,  and  which 
was  House  bill  No.  401;  and  that  by  said  act  it  is  provided: 

"Section  1.  The  expense  of  every  examination  or  other  investiga- 
tion of  the  affairs  of  any  insurance  company  doing  business  in  the  State 
of  Washington,  which  the  state  insurance  commissioner  is  by  law 
authorized  or  required  to  investigate  or  examine,  shall  be  paid  by  the 
insurance  company  so  examined  and  at  the  time  of  said  examination 
or  within  tea  days  thereafter.  The  state  insurance  commissioner,  or 
any  deputy  or  employe  under  him,  In  making  such  investigation  or 
examination,  shall  be  allowed  only  his  actual  expenses  required  by 
such  examination  and  shall  not  charge  any  fee  nor  receive  any  com- 
pensation for  such  examination  other  than  the  salary  allowed  by  law. 
All  charges  for  making  any  examination  or  investigation  shall  be  paid 
by  the  company  examined  upon  the  presentation  by  the  Insurance  com- 
missioner or  his  deputy  or  employe  making  such  examination  of  an 
Itemized  and  verified  statement  of  such  expense,  together  with  vouchers 
covering  such  expenses.  Whenever  it  shall  be  practicable  the  Insurance 
compiissioner,  his  actuary  or  deputy,  shall  so  arrange  the  dates  of  ex- 
amination of  companies  in  the  same  localities  as  near  together  as  may 
be,  in  order  that  such  examinations  may  be  made  without  unnecessary 
expense  and  the  traveling  and  other  expenses  incurred  in  the  examina- 
tion of  companies  in  any  one  locality,  or  at  any  one  time,  shall  be  dis- 
tributed pro  rata  among  the  companies  examined  in  said  locality,  or  at 
one  time.  The  insurance  commissioner  or  his  deputy  or  employe,  as 
the  case  may  be,  upon  making  such  examination  or  investigation,  shall 
prepare  duplicate  copies  setting  forth  the  expenses  involved  in  such 
examination,  one  copy  to  be  given  to  the  company  so  examined  and  one 
copy  to  be  presented  to  the  auditor  of  this  state.  The  Itemized  and 
verified  bill  of  expenses  as  provided  for  in  this  section  shall  direct 
the  company  Investigated  or  examined  to  pay  the  amount  specified  In 
the  itemized  bill  to  the  state  treasurer.  All  moneys  paid  by  said  com- 
panies for  the  expense  of  examination,  as  provided  by  law,  shall  be 
paid  into  the  state  treasury  and  shall  be  converted  Into  a  special  fund 
to  be  known  as  the  Insurance  inspection  fund,  from  which  special  fund 
shall  b^  paid  all  bills  for  expense  of  examinations  made.     Upon  the 
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presentation  of  vouchers  properly  signed  by  the  insurance  commissioner, 
to  the  state  auditor,  the  state  auditor  is  hereby  authorized  to  draw  his 
warrant  against  said  fund  in  the  same  manner  in  which  warrants  are 
drawn  for  the  payment  of  other  bills.  For  the  purpose  of  making  said 
payments  and  authorizing  the  auditor  to  draw  warrants  upon  said 
fund,  all  of  the  money  paid  into  said  fund  is  hereby  appropriated  for 
the  purpose  of  paying  the  examination  expenses  as  provided  for  in  this 
act 

"Sec.  2.  An  emergency  exists  and  this  act  shall  take  effect  immedi- 
ately." 

And  that  moreover  at  said  session  of  said  legislature  there  was 
further  enacted  what  is  now  chapter  142  of  the  Session  Laws  of  1909 
of  the  State  of  Washington,  an  act  relating  to  the  business  of  life  insur- 
ance, etc.,  and  wherein  by  section  22  thereof  there  was  incorporated  in 
said  act  substantially  all  of  the  provisions  of  said  chapter  217. 

VI. 

That  your  respondent  during  the  formation  and  passage  of  said 
act,  now  chapter  217,  and  said  section  22  of  chapter  142,  was  active 
during  the  session  of  said  legislature  in  accomplishing  the  passage  of 
said  acts,  and  especially  as  to  declaring  the  manner  of  charging  for  the 
examination  of  companies;  and  in  that  behalf  did  prepare  a  draft  of  a 
bill  substantially  as  enacted  in  said  chapter  217,  and  did  present  the 
same  to  one  George  A.  Lee,  assistant  attorney  general  of  the  State  of 
Washington,  with  the  request  that  he  prepare  a  bill  for  presentation 
to  said  legislature  along  said  lines,  and  that  said  Lee  did  comply  with 
such  request,  and  that  your  respondent  took  the  bill  so  prepared  by 
the  said  Lee  to  one  James  A.  Miller,  then  a  representative  in  said  legis- 
lature from  Whatcom  county,  and  personally  requested  him  to  introduce 
the  same  in  the  House  of  Representatives,  and  who  did  so  introduce 
the  same,  and  that  the  same  now  is  chapter  217  of  the  laws  of  the 
State  of  Washington.  And  your  respondent  avers  that  by  the  said  bill 
the  principle  of  pro  rating  charges,  which  was  and  is  the  object  of 
criticism  in  acts  of  the  said  secretary  of  state  and  his  construction  of 
the  then  existing  law,  is  declared. 

That  chapter  142  of  the  Session  Laws  of  1909  above  referred  to  was 
known  in  the  said  legislature  at  the  time  of  its  introduction  as  the 
Bassett  bill,  and  that  said  Bassett  bill  did  not  contain  said  section  22, 
and  that  your  respondent,  while  the  said  bill  was  pending  in  the  Senate 
of  the  said  legislature,  did  prepare  the  draft  of  what  is  now  section  22 
thereof,  and  in  so  doing  did  revise  said  Bassett  bill  and  write  therein 
the  said  section  22,  and  the  said  section  22  did  thereafter,  by  reason 
of  said  acts  of  this  respondent  primarily,  become  a  part  of  said  act. 

VII. 

Respondent  further  avers  that  all  of  the  said  acts  above  related  on 
his  part  were  for  the  sole  purpose  of  removing  the  insurance  depart- 
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ment  of  the  State  of  Washington,  In  his  hands  as  the  duly  elected  insur- 
ance commissioner,  from  all  question,  cavil  or  suspicion  as  to  the 
methods  or  practice  of  examination  and  admission  of  insurance  com- 
panies in  the  State  of  Washington  and  charges  of  the  office  in  relation 
thereto,  and  in  order  that  the  law  should  be  definitely  and  explicitly 
stated,  not  only  as  to  the  manner  of  collection  but  as  to  the  disburse- 
ment of  moneys  collected;  and  that  upon  your  respondent  entering  into 
the  discharge  of  his  duties  as  such  state  insurance  commissioner,  and 
from  thence  to  the  present  time,  the  said  law  has  been  literally  and 
actually  followed  in  each  and  every  instance  of  each  and  every  inves- 
tigation of  any  and  every  insurance  company  examined  or  applying  for 
admission  in  the  State  of  Washington,  and  never  at  any  time  by  your 
respondent,-  or  any  of  his  assistants  or  deputies,  in  the  slightest  par- 
ticular departed  therefrom. 

VIII. 
Your  respondent  further  avers  upon  his  information  and  belief  that 
none  of  the  said  remedial  acts  of  the  legislature  hereinbefore  set  forth 
could  have  been  passed  or  would  have  become  the  law  of  the  said 
State  of  Washington  had  it  not  been  for  his  active  and  insistent  repre- 
sentations to  said  legislature  of  1909  in  that  behalf. 

IX. 

That  it  is  not  true  that  this  respondent  has  brought  the  insurance 
department  of  the  State  of  Washington  into  great  disrepute  both  in 
this  state  and  abroad,  or  that  his  practices  have  been  wrongful  in  any 
manner,  or  that  any  of  his  acts  brand  him  as  a  corrupt  and  unworthy 
public  official;  but  on  the  contrary  your  respondent  avers  that  never 
in  the  history  of  the  State  of  Washington  has  the  said  insurance  com- 
missioner's office  been  in  higher  or  greater  repute  both  in  the  State 
of  Washington  and  elsewhere  with  all  insurance  companies  doing  busi- 
ness in  the  State  of  Washington;  and  that  said  insurance  companies 
have  practically  endorsed  the  said  department  as  one  of  the  best  ad- 
ministered in  any  state  of  the  Union,  and  that  under  the  administration 
of  your  respondent  since  taking  said  office  the  revenues  of  said  office 
have  been  increased  so  that  at  the  ending  of  the  first  six  months  of 
your  respondent's  administration  the  same  are  over  $42,000  in  excess 
of  the  entire  earnings  of  such  department  during  any  complete  year 
during  its  existence.  And  that  at  the  present  time  the  condition  of 
the  insurance  companies  operating  in  the  State  of  Washington  in  rela- 
tion to  their  reliability  to  the  insuring  public  is  better  than  the  same 
ever  was  in  the  history  of  the  State  of  Washington. 

And  your  respondent  avers  that  in  the  investigation  of  his  said 
office  by  the  committee,  upon  whose  report  the  articles  of  impeachment 
herein  were  predicated,  save  and  except  articles  24,  25  and  26  thereof, 
the  said  committee  critically  examined  all  moneys  received  and  dis- 
bursed in  the  insurance  department  of  the  State  of  Washington  for  the 
past  nine  years,  both  as  the  same  was  administered  by  the  said  Sam  H. 
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Nichols  with  your  respondent  as  a  deputy  under  him  and  since  your 
respondent's  administration  of  such  affairs,  and  that  said  committee 
found,  and  as  your  respondent  is  informed  and  helieves,  stated  that  all 
moneys  to  the  smallest  fraction  have  been  fully  accounted  for  to  the 
State  of  Washington  that  have  been  received  by  said  insurance  depart- 
ment as  the  moneys  of  said  state  or  due  or  payable  to  said  state. 


That  your  respondent  has  not  been  guilty  of  any  crime  or  misde- 
meanor or  malfeasance  in  office,  and  that  he  has  administered  the  same 
as  an  honest,  efficient  and  upright  person. 

Wherefore  he  prays'  that  the  premises  being  considered,  and  his 
pleas  herein  considered,  and  his  defense  herein  considerd,  that  there  be 
now  returned  herein  and  to  all  of  the  articles  of  impeachment  herein, 
a  verdict  by  this  honorable  court  of  not  guilty  as  to  each  and  every 
and  all  of  said  articles,  and  that  he  may  be  hence  dismissed  without 
day. 

6.  C.  Israel, 
Attorney  for  Respondent. 

State  of  Washington,  County  of  Thubston,  ss. 

J.  H.  Schively,  being  first  duly  sworn,  deposes  and  says:  I  am 
the  respondent  named  in  the  foregoing  answer;  I  have  heard  the  same 
read,  and  know  the  contents  thereof  and  believe  the  same  to  be  true. 

J.  H.  Schively. 

Subscribed  and  sworn  to  before  me  this  9th  day  of  July,  1909. 

O.  C.   ISBAEL, 

Notary  Public  in  and  for  the  State  of 
Washington,  residing  at  Olympia  therein. 

EXHIBIT  "A." 

Repobt  and  Findings  of  the  Legislative  Investigating  Committee  of 
the  State  of  Washington,  Authobized  by  House  Concubbent  Reso- 
lution No.  16  (Adopted  Mabch  11,  1909),  Concebnino  the  Depabt- 

HENTS  op  SeCBETABY  OF  STATE  AND  InSUBANCE  COMMISSIONEB  OF  THE 

State  of  Washington. 
To  Honorable  M.  E.  Hay,  Governor  of  the  State  of  Wcuhington: 

On  March  11,  1909,  the  legislature  of  the  State  of  Washington 
adopted  House  concurrent  resolution  No.  16,  authorizing  the  appoint- 
ment of  a  legislative  investigating  committee.  In  accordance  with  this 
resolution,  the  president  of  the  Senate  and  the  speaker  of  the  House 
appointed  the  following  members  to  constitute  the  investigating  com- 
mittee, which  appointments  were  duly  confirmed  by  the  Senate  and 
the  House,  viz: 

Senator  Pliny  L.  Allen,  of  King  county; 

Senator  H.  O.  Fishback,  of  Lewis  county; 

Representative  J.  C.  Hubbell,  of  Kittitas  county; 
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Representative  Howard  Taylor,  of  King  county; 

Representative  W.  C.  McMaster,  of  King  county. 

On  April  14, 1909,  the  committee  so  appointed  convened  in  the  capitol 
building  at  Olympia,  Washington,  all  members  of  the  committee  being 
present.  Senator  Pliny  L.  Allen  presiding  as  chairman.  By  virtue  of 
the  authority  given  the  committee  under  the  resolution,  clerical  and 
stenographic  assistance  was  selected  as  follows,  viz: 

Mr.  Stewart  E.  Smith,  of  Seattle,  official  clerk,  |36  per  week; 

Mr.  Chas.  B.  Eaton,  of  Seattle,  official  stenographer,  $10.00  per  day 
during  attendance  upon  sessions  of  the  committee,  and  an  allowance 
of  12.50  per  day  for  hotel  bills  and  necessary  traveling  expenses  between 
Seattle  and  Olympia,  and  30  cents  per  folio  for  the  original  and  six 
carbon  copies  of  transcripts  of  proceedings. 

Messrs.  LeMaster  &  Cannon,  of  Spokane,  and  C.  M.  Williams  ft  Co., 
of  Seattle,  were  designated  as  expert  accountants  in  case  their  services 
were  required  by  the  committee  and  satisfactory  arrangements  could  be 
made  as  to  their  compensation. 

Assistant  Attorney  General  George  A.  Lee,  of  Spokane,  appeared  as 
counsel  for  the  committee. 

The  committee  decided  to  investigate  the  insurance  department  of 
the  State  of  Washington,  and  notified  Mr.  J.  H.  Schively,  Insurance  com- 
missioner, of  such  decision.  During  the  investigation  of  said  depart- 
ment Mr.  Schively  appeared  before  the  committee  at  its  sessions  in 
person  and  by  his  counsel,  Mr.  George  C.  Israel.  Subpoenas  were  issued 
for  the  attendance  of  witnesses  before  the  committee,  and  thereafter 
from  time  to  time  testimony  was  taken  relating  to  the  conduct,  manage- 
ment and  affairs  of  the  Insurance  department.  Affidavits  and  corre- 
spondence from  various  persons  and  insurance  companies  were  read 
and  considered,  and  sixteen  witnesses  appeared  and  gave  testimony. 

During  the  investigation  the  committee  found  it  necessary  to  in- 
terrogate Mr.  Sam  H.  Nichols,  secretary  of  state,  who  appeared  in 
person  and  by  his  counsel,  Mr.  J.  W.  Robinson,  of  Olympia. 

On  May  12,  1909,  after  a  thorough  and  exhaustive  investigation  of 
the  insurance  department,  the  taking  of  testimony  was  concluded.  From 
the  record  and  transcript  of  evidence,  a  copy  of  which  Is  herewith  trans- 
mitted and  made  a  part  of  this  report,  the  committee  makes  the  follow- 
ing findings  and  conclusions  concerning  the  insurance  department  of 
th«  State  of  Washington,  and  office  of  the  secretary  of  state: 

1. 
That  Sam  H.  Nichols  was  secretary  of  state  of  the  State  of  Wash- 
ington from  1901  to  1909;  was  re-elected  for  the  term  1909  to  1913,  and 
that  during  the  period  1901  to  1909  he  was  ex-offlcio  Insurance  commis- 
sioner of  this  state. 

2. 
That  J.  H.  Schively  was  deputy  Insurance  commissioner  of  the  State 
of  Washington  from  1901  to  1909;  that  he  became  insurance  commie- 
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Bloner  of  this  state  in  1909,  having  been  elected  for  the  term  1909  to 
1913;  that  as  deputy  insurance  commissioner  he  had  the  power  to  grant 
certificates  of  authority  to  insurance  eopipanies,  or  to  revoke  certificates, 
and  had  other  general  authority  in  the  insurance  department  of  the 
state. 

3. 

That  Sam  H.  Nichols,  ex-o/flcio  insurance  commissioner,  and  J.  H. 
Schively,  as  deputy  insurance  commissioner  of  the  state,  had  the  power 
and  authority,  under  the  law,  to  require  in  advance  certain  entrance 
fees  from  domestic  and  foreign  insurance  companies  before  issuing  to 
such  companies  a  certificate  of  authority  to  transact  business  in  this 
8tate»  which  advance  fees  are  as  follows: 

"For  filing  articles  of  incorporation,  or  certified  copies  of  articles, 
or  other  certificates  required  by  law,  |25;  issuing  certificates  of  author- 
ity, |10;  for  filing  annual  statement  of  condition,  |10;  for  filing  each 
annual  statement  of  business  transacted  in  this  state,  |10;  for  filing 
any  other  paper,  |1;  for  furnishing  copies  of  papers  filed,  twenty  cents 
per  folio;  for  certifying  copies,  |1  each;  each  fire  insurance  agent,  |2; 
each  life  insurance  agent,  |5:  Provided,  That  all  fees  so  collected  shall 
be  paid  into  the  state  treasury."    (Pierce's  Code,  Sees.  5636  and  5649). 

4. 
That  J.  H.  Schively,  as  deputy  insurance  commissioner  of  this  state, 
almost  invariably  represented  to  insurance  companies  seeking  admission 
to  this  state  that  the  entrance  fees  were  |235  for  each  company,  payable 
in  advance;  that  the  usual  representation  made  by  Mr.  Schively,  as 
such  deputy  insurance  commissioner,  was  as  follows:  "The  entrance 
fees  are  |235,  |35  statutory  entrance  fees  and  |200  for  the  verification 
and  first  report,  all  of  which  must  be  paid  in  advance";  that  Mr. 
Schively,  as  deputy  insurance  commissioner,  upon  receiving  this  amount 
from  the  company  seeking  admission.  Issued  a  certificate  of  authority 
to  transact  business  in  this  state;  that  a  few  companies  were  admitted 
on  the  payment  of  the  |35  statutory  fee,  after  having  made  strenuous 
objection  to  paying  the  |235  demanded;  a  few  companies  were  admitted 
on  the  payment  of  advance  fees  of  |135  each,  but  that  the  great  majority 
of  companies  admitted  during  the  past  eight  years  were  compelled  to 
and  did  pay  to  Mr.  Schively,  as  such  deputy  insurance  commissioner,  for 
admission  to  do  business  in  this  state,  advance  fees  of  |235  each;  that 
in  at  least  one  case  Mr.  Schively  demanded  and  received  an  entrance 
fee  of  1335;  that  an  inspection  of  the  books  of  the  insurance  depart- 
ment discloses  that  in  no  case  did  the  State  of  Washington  receive 
from  Mr.  Schively,  or  the  insurance  department,  more  than  the  statu- 
tory fee  of  |35  from  any  company  admitted  to  do  business  in  this  state. 

5. 
That  Mr.  Schively,  as  deputy  insurance  commissioner,  had  no  right 
or  authority  to  demand  and  receive  |200  from  any  company  for  "veri- 
fication and  first  report";  that  it  was,  under  the  law,  his  duty,  for 
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which  the  state  paid  him  his  salary,  to  satisfy  himself  that  the  Insur- 
ance laws  of  this  state  had  been  fully  complied  with  before  admitting 
companies  to  transact  business  in  this  state;  that  when  he  had  per- 
formed such  duties  and  so  satisfied  himself,  as  the  law  required,  he 
was  authorized  to  demand  and  recelTe,  on  behalf  of  the  State  of  Wash- 
ington, an  entrance  fee  of  |35  and  nothing  more. 

6. 

That  no  authority  is  found  in  the  law  for  the  collection  of  any  but 
a  $35  entrance  fee  from  any  insurance  company  seeking  a  certificate 
to  transact  business  in  this  state,  and  all  fees  collected  by  Mr.  SchiTely, 
as  deputy  insurance  commissioner,  in  excess  of  such  statutory  entrance 
fee  of  $35  were  demanded  and  collected  by  him  wrongfully  and  wholly 
without  warrant  of  law. 

7. 

It  is  impossible  for  this  committee  to  accurately  determine  the  total 
amount  of  fees  so  collected  wrongfully  and  wholly  without  warrant  of 
law  by  J.  H.  Schlvely,  as  deputy  insurance  commissioner,  during  the 
eight  years  of  his  term  as  such  deputy,  but  from  the  evidence  received 
from  about  one-fourth  of  the  insurance  companies  transacting  business 
in  this  state  the  comn^ittee  finds  that  such  fees  so  collected  will  aggre- 
gate several  thousand  dollars,  and  that  Sam  H.  Nichols  and  J.  H. 
Schlvely  have  been  the  beneficiaries  of  such  fees. 

8. 

That  J.  H.  Schlvely  testified  that  the  extra  fee  of  $200  not  pro- 
vided by  statute  was  collected  to  insure  the  expenses  which  would  be 
incurred  in  prospective  and  future  examinations  and  to  keep  out  what 
he  designated  as  "wildcat  Insurance  companies";  but  the  evidence 
before  the  committee  shows  that  approximately  five  thousand  dollars 
has  been  collected  in  the  past  five  years  from  insurance  companies 
which  have  never  been  examined,  and  Mr.  Schlvely  testified  that  no 
part  of  said  sum  so  collected  is  now  on  hand,  and  that  such  sum  or 
amount  is  carried  in  what  Mr.  Schlvely  designated  when  before  the 
committee  as  a  "sliding  account"  In  this  connection  the  committee 
finds  that  Mr.  Schively  had  ample  protection  under  the  law  to  insure 
his  expenses  incurred  in  the  examination  of  any  insurance  company, 
and  that  it  is  and  was  unnecessary  and  wrongful  to  demand  and  receive 
an  examination  fee  in  advance;  that  the  law  provides  as  follows: 

"Sec.  5622.  Expenses.  The  expense  of  every  examination  or  other 
investigation  of  the  affairs  of  any  organization,  pursuant  to  the  author- 
ity conferred  by  the  provisions  of  this  act,  shall  be  borne  and  paid  by 
the  corporation  so  examined.  No  charge  shall  be  made  for  any  exami- 
nation of  an  insurance  organization  except  for  necessary  traveling  and 
other  actual  expenses  incurred. 

"All  charges  for  making  an  examination  shall  be  presented  in  detail 
and  shall  be  paid  by  the  organization  examined.  Should  payment  be 
refused,  the  bill  shall  be  approved  by  the  commissioner,  audited  by  the 
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state  auditor  and  paid  on  his  warrant  drawn  in  the  usual  manner  on 
the  state  treasurer  to  the  person  making  the  examination.  The  com- 
missioner shall  revoke  the  certificate  of  authority  granted  the  company 
that  refuses  to  pay  the  bill  for  expenses  of  examination  and  shall  not 
again  grant  it  certificate  of  authority  until  it  has  paid  to  the  state 
treasurer  the  amount  of  such  bill."     (Pierce's  Code,  Sec.  5622). 

That  under  this  law  it  is  necessarily  implied  that  examination  fees 
cannot  be  collected  in  adrance;  that  under  the  law  the  deputy  insur- 
ance commissioner  was  amply  and  fully  protected,  and  therefore  ex- 
ceeded his  authority  in  exacting  wrongfully  and  illegally  examination 
fees  in  advance.  The  committee  also  finds  that  the  law  gave  the  insur- 
ance department  ample  powers  to  keep  out  any  "wildcat"  or  irre- 
sponsible insurance  company  without  exacting  any  advance  fee. 

9. 
The  committee  further  finds  that  the  insurance  laws  of  this  state 
authorize  the  insurance  commissioner,  or  his  deputy,  to  examine  the 
business  and  affairs  of  every  insurance  company  doing  business  in 
this  state;  that  the  expense  of  such  examination  when  made  shall  be 
paid  by  the  company  examined;  that  no  charge  shall  be  made  by  the 
insurance  commissioner,  or  his  deputy,  for  any  examination  except  for 
necessary  traveling  and  other  actual  expenses  incurred,  and  that  all 
charges  for  making  an  examination  shall  be  presented  in  detail  to  the 
company  examined  (Pierce's  Code,  Sec.  5622);  that  J.  H.  Schively  testi- 
fied before  the  committee,  under  oath,  that  he  was  familiar  with  this 
law  governing  the  expenses  of  examining  insurance  companies;  that 
notwithstanding  his  knowledge  of  this  law  and  its  injunction  that  only 
actual  expenses  may  be  charged  and  collected,  the  evidence  before  the 
committee  shows  Mr.  Schively  at  no  time,  nor  in  any  examination  made 
while  deputy  insurance  commissioner,  presented  a  detailed  statement 
of  expenses  to  the  company  examined;  that  such  action  on  his  part 
was  a  flagn'ant  violation  of  this  law,  which  law  is  too  plain  to  admit 
of  misinterpretation  or  misconstruction. 

10. 
That  in  the  past  eight  years  Sam  H.  Nichols,  as  ex-offlcio  insurance 
commissioner,  and  J.  H.  Schively,  as  deputy  insurance  commissioner, 
have  collected  several  thousand  dollars  to  cover  expenses  of  prospec- 
tive examinations,  which  examinations  have  never  been  made;  that 
such  amount  was  dfvided  equally  between  them;  that  no  part  of  said 
sum  now  remains,  nor  has  it  ever  been  kept  as  a  trust  fund  for  the 
companies  advancing  it,  and  that  such  collections  were  wrongfully  and 
Illegally  made. 

11. 
That    the    testimony    before    the    committee,    imdisputed    by    Mr. 
Schively,  shows,  and  the  committee  finds,  that  Sam  H.  Nichols  and 
J.  H.  Schively  invariably  charged  a  flat  rate  for  examining  an  insur- 
ance company,  which  fiat  rate  ranged  from  |10  to  $200  for  each  com- 
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pany;  that  this  flat  rate  was  charged  in  direct  contra v(»itioii  of  the 
law,  which  authorizes  the  collection  of  nothing  but  actual  expenses; 
that  J.  H.  Schively  testified  that  this  flat  rate  was  always  placed  high 
enough  to  cover  expenses;  that  if  there  was  any  balance  over  expenses, 
as  there  undoubtedly  was  in  most  cases,  such  balance  was  divided 
equally  with  Sam  H.  Nichols,  and  his  (Schively's)  portion  "was  spent 
in  any  way  that  happened  to  occur  to  him";  that  in  several  instances 
an  examination  charge  of  $200  was  made  for  a  perfunctory  examination 
occupying  but  a  few  hours;  that  in  the  case  of  Washington  Hardware 
and  Implement  Dealers  Mutual  Fire  Insurance  Company,  of  Spokane, 
the  examination  by  Mr.  Schively,  as  deputy  insurance  commissioner, 
occupied  less  than  one  hour,  consistipg  merely  in  receiving  an  account^ 
ant's  report  of  the  affairs  of  the  company,  and  |200  was  demanded  by 
Mr.  Schively,  no  statement  of  expenses  having  been  presented;  on  pay- 
ment of  that  sum  being  refused,  Mr.  Schively  accepted  $100  for  the 
examination;  that  Mr.  Schively  testified  before  the  committee  that  if 
an  itemized  statement  of  expenses  had  been  requested  it  would  have 
been  given;  that  such  conduct  on  the  part  of  Mr.  Schively  was  arbitrary 
and  illegal. 

12. 
That  on  September  28,  1905,  Sam  H.  Nichols,  as  exofUcio  insurance 
commissioner,  and  J.  H.  Schively,  as  deputy  insurance  commissioner, 
examined  the  affairs  of  the  Masonic  Mutual  Accident  Company,  of 
Springfield,  Massachusetts,  as  shown  by  affidavits  of  officers  of  the  com- 
pany furnished  to  the  committee  and  attached  to  this  record;  that  the 
total  time  spent  by  them  in  making  such  examination  was  less  than 
one  hour;  that  the  examination  was  merely  perfunctory  and  consisted 
of  asking  a  few  questions;  that  no  statement  of  expenses  was  presented 
to  the  company  as  by  law  required;  that  Mr.  Nichols  and  Mr.  Schively 
demanded  $200  for  said  examination,  which  amount  the  officers  of  the 
company  deemed  excessive  and  refused  to  pay;  that  the  company  of- 
fered to  pay  $50  for  the  brief  examination;  that  Mr.  Nichols  and  Mr. 
Schively  threatened  to  revoke  the  license  of  the  company  to  do  busi- 
ness in  this  state  if  the  two  hundred-dollar  charge  was  not  paid;  that 
three  months  later  a  request  by  said  company  to  renew  its  license  in 
this  state  was  denied  because  of  an  indebtedness  to  the  insurance  de- 
partment of  $200;  that  such  action  on  the  part  of  Mr.  Nichols,  as  ex- 
officio  insurance  commissioner,  and  Mr.  Schively,  as  deputy  insurance 
commissioner,  was  arbitrary,  unwarranted  and  highly  reprehensible, 
since  they  made  no  attempt  to  follow  the  law  of  this  state  and  pre- 
sented no  statement  of  expenses  incurred  in  making  such  examination; 
that  this  case  shows  that  insurance  companies  were  largely  at  the 
mercy  of  Mr.  Nichols  and  Mr.  Schively  when  arbitrary  charges  were 
demanded,  and  that  the  insuring  public  of  the  state,  as  well  as  the 
state  itself,  suffered  by  reason  of  such  unwarranted  conduct. 
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13. 

That  on  August  17,  1906,  J.  H.  Schively,  as  deputy  Insurance  com- 
missioner, received  from  the  Pacific  Live  Stock  Association,  of  Spo- 
kane, two  checks,  one  for  |100  and  one  for  |200,  supposedly  to  cover 
examination  charges;  that  the  records  of  said  association  show  that 
J.  H.  Schlvely  was  elected  president  of  the  Pacific  Live  Stock  Associa- 
tion on  July  10,  1906,  and  qualified  as  such  on  August  4,  1906;  that  he 
continued  to  act  as  president  of  the  association  until  Octoher  3,  1906; 
that  during  his  term  of  office  as  such  president  he  received  from  the 
association  in  salary  and  commissions  over  $2,500;  that  during  his 
connection  with  the  association  as  president  Mr.  Schlvely  was  deputy 
Insurance  commissioner  of  the  state,  and  received  his  regular  salary 
as  such  deputy;  that  shortly  after  he  resigned  the  presidency  of  said 
association,  and  on  November  5,  1906,  Mr.  Schlvely,  as  deputy  insur- 
ance commissioner,  wrote  the  following  letter  to  Mr.  W.  T.  Melvin,  of 
Everett,  Washington: 

"I  think  the  Pacific  Live  Stock  Association,  with  headquarters  in 
the  Femwell  Building,  Spokane,  is  one  of  the  most  reliable  and  stable 
live  stock  associations  in  the  state.  I  did  not  leave  it  because  of  any 
lack  of  confidence  In  its  future,  but  because  for  personal  reasons  I 
thought  it  best  to  return  to  my  desk  in  the  insurance  department.  I 
received  your  letter  while  in  Spokane  and  handed  it  to  Mr.  Walker.  I 
think  you  will  be  safe  In  representing  this  association. 
"Yours  very  truly, 

"J.  H.  SCHIVELY, 

"Deputy  Insurance  Commissioner** 

That  in  September,  1907,  the  Pacific  Live  Stock  Association  was 
found  to  be  insolvent  and  placed  in  the  hands  of  a  receiver. 

From  the  foregoing  facts,  it  seems  to  this  committee  that  Mr. 
Schively's  conduct  in  holding  the  ofilce  of  deputy  insurance  commis- 
sioner, and  at  the  same  time  acting  as  president  of  the  Pacific  Live 
Stock  Association,  receiving  salary  and  commissions  as  such  president, 
and  also  receiving  |300  while  president  as  deputy  insurance  commis- 
sioner for  official  examinations  as  an  officer  of  the  State  of  Washington, 
was  highly  reprehensible,  and  shows  him  to  be  an  unworthy  official; 
that  the  foregoing  facts  and  other  evidence  before  the  committee  indi- 
cate to  the  committee  that  any  insurance  company,  regardless  of  its 
responsibility  or  financial  condition  and  standing,  which  would  pay 
excessive  examination  charges  to  the  deputy  insurance  commissioner, 
J.  H.  Schlvely,  could  and  did  receive  the  greatest  consideration  and 
highest  recommendation  from  him  as  such  deputy  insurance  commis- 
sioner of  this  state. 

14. 

The  committee  further  finds  that  in  April,  1907,  J.  H.  Schlvely,  as 
deputy  Insurance  commissioner,  received  from  the  Walla  Walla  Fire 
Insurance  Company,  of  Walla  Walla,  Washington,  $200  for  examining 
the  company,  and  again  in  July  of  the  same  year  received  $200  to  cover 
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an  examination  charge;  that  Mr.  Schively  did  not  present  on  either 
occasion  to  the  officers  of  the  company  any  statement  of  the  expenses, 
and  that  the  law  was  not  complied  with;  that  these  charges  made  to 
the  Walla  Walla  company  seem  to  the  committee  to  be  unreasonable, 
arbitrary  and  excessive,  -and,  following  each  other  by  ruch  a  short 
period  of  time,  are  difficult  of  explanation;  that  the  company  was  later 
placed  in  the  hands  of  a  receiver;  that  this  incident  further  confirms 
the  conclusions  of  the  committee  expressed  in  the  preceding  paragraph 
of  these  findings,  and  is  additional  evidence  of  the  reprehensible  prac- 
tices of  J.  H.  Schlvely,  as  deputy  insurance  commissioner. 

15 
The  committee  further  finds  that  any  sums  collected  from  any  in- 
surance company  to  cover  examination  charges  in  excess  of  actual 
expenses  incurred  in  the  examination  were  collected  wrongfully  and 
without  warrant  of  law;  that  it  is  impossible  for  this  committee  to 
accurately  determine  the  amount  of  excessive  and  illegal  examination 
fees  collected  by  J.  H.  Schiv.ely,  as  deputy  insurance  commissioner, 
from  1901  to  1908,  since  Mr.  Schively  testified  that  no  statement  of 
expenses  was  ever  presented  to  an  insurance  company,  nor  was  any 
record  kept  of  such  expenses,  nor  of  the  amount  paid;  that  the  total 
amount  collected  from  insurance  companies  by  J.  H.  Schively,  as  deputy 
insurance  commissioner,  in  excess  of  actual  expenses  incurred  in  mak- 
ing the  examinations,  was  unquestionably  large;  that  several  thousand 
dollars  was  collected  by  Mr.  Schively  for  "official  examination,"  which 
examinations  have  never  been  made;  that  the  money  so  collected  by 
Mr.  Schively  in  his  official  capacity,  received  from  insurance  com- 
panies to  cover  future  examinations,  has,  by  Mr.  Schively's  own  testi- 
mony, been  spent  and  has  not  been  kept  as  a  trust  fund  of  the  com- 
panies advancing  it;  that  the  state  has  received  no  part  of  said  sums; 
that  such  conduct  on  the  part  of  J.  H.  Schively,  as  deputy  insurance 
commissioner,  was  extremely  wrongful  and  indicates  to  the  committee 
that  any  company,  whether  responsible  or  irresponsible,  could  be  ad- 
mitted to  the  state  to  do  business  on  pajrment  to  Mr.  Schively  of  a 
135.00  statutory  fee  and  an  additional  $200  fee  to  cover  a  future  ex- 
amination or  "verification  and  first  report." 

16 
The  committee  further  finds  that  J.  H.  Schively,  as  deputy  insurance 
commissioner,  has  for  a  long  time  past  demanded  of  and  received  from 
insurance  companies  a  fee  of  |2  for  attaching  to  the  annual  published 
statement  of  the  affairs  of  the  company  what  Mr.  Schively  terms  "the 
insurance  commissioner's  certificate  of  publication";  that  the  state  has 
never  received  the  fees  so  collected;  that  there  is  no  authority  in  law 
for  such  arbitrary  charge;  that  it  is  a  source  of  income  to  the  deputy 
Insurance  commissioner  not  contemplated  by  law,  nor  authorized  either 
expressly  or  impliedly;  that  no  record  of  the  receipts  from  this  source 
has  been  kept,  and  it  is  therefore  impossible  for  the  committee  to  ac- 
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carately  determine  the  total  amount  received  from  this  unauthorized 
and  illegal  source  of  revenue. 

17. 

The  committee  further  finds  that  the  insurance  laws  of  this  state 
require  the  insurance  commissioner,  or  his  deputy,  to  make  a  detailed 
examination  of  all  local  or  domestic  insurance  companies  ''at  least  onoe 
a  year"  (Pierce's  Code,  Sec.  6623);  that  if  the  condition  of  the  com- 
pany warrants  it,  its  license  may  be  revoked;  that  this  law  is  a  salu- 
tary one  and  is  for  the  benefit  and  protection  of  the  insuring  public; 
that  if  the  law  were  followed,  it  would  be  diflicult,  if  not  impossible,  for 
fraudulent,  irresponsible  and  insolvent  companies  to  exist;  that  J.  H. 
Schively,  deputy  insurance  commissioner,  has  failed  to  perform  his 
daties  under  this  law;  that  such  neglect  and  failure  has  i)ermitted  in- 
solvent companies  to  fiourish  and  exist  for  a  time  at  the  expense  of  the 
insuring  public;  that  Mr.  Schively  testified  before  the  committee  that 
his  failure  to  examine  local  companies  as  the  law  requires  was  due  to 
inadequate  ofllce  assistance;  that  this  excuse  seems  to  the  committee  to 
be  weak  and  unsatisfactory;  that  Mr.  Schively 's  failure  to  observe  this 
law  has  cost  the  people  of  this  state  thousands  of  dollars,  which  money 
has  been  received  by  insolvent  and  now  defunct  companies  whose  li- 
censes should  hiave  been  revoked  after  a  proper  examination  by  the  in- 
surance department 

18. 

The  conmiittee  further  finds  that  Sam  H.  Nichols,  on  the  28th  day  of 
April,  1909,  gave  testimony  before  the  committee  concerning  the  insur- 
ance department  of  the  secretary  of  state's  oflice;  that  before  the  next 
meeting  of  the  committee,  Sam  H.  Nichols  resigned  as  secretary  of 
state  of  the  State  of  Washington;  that  his  successor  was  thereafter 
appointed  and  has  qualified;  that  after  Mr.  Nichols'  resignation  the  com- 
mittee did  not  further  pursue  the  investigation  as  to  him. 

The  foregoing  findings  are  based  upon  the  evidence  introduced  be- 
fore the  conmiittee,  a  transcript  of  which  is  herewith  submitted,  and 
upon  these  findings  the  committee  makes  the  following  conclusions: 

I. 
That  for  the  eight  years  ending  January  10,  1909,  Sam  H.  Nichols 
was  ex^ffldo  insurance  commissioner  of  the  State  of  Washington;  and 
during  said  time  J.  H.  Schively  was  deputy  insurance  commissioner, 
and  as  such  deputy  insurance  commissioner  was  for  all  of  said  time 
practically  in  full  control  of  the  insurance  department  of  this  state; 
that  he  issued  and  revoked  licenses,  and  conducted  and  managed  the 
entire  department;  that  his  wrongful,  arbitrary  and  unwarranted  con- 
duct, as  set  forth  in  the  above  findings,  was  not  only  highly  repre- 
hensible, but  extremely  injurious  to  the  interests  of  the  insuring  public 
in  this  state;  that  his  gross  neglect  of  official  duties  has  caused  in- 
solvent, irresponsible  and  fraudulent  companies  to  fiourish  and  prosper' 
for  a  time;  that  his  failure  to  perform  the  duties  imposed  upon  him  by 
the  insurance  laws  shows  him  to  be  incompetent  and  inefficient,  and 
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has  brought  the  Insurance  department  of  the  State  of  Washington  Into 
great  disrepute,  both  in  this  state  and  abroad;  and  that  his  practioes 
in  wrongfully  collecting  excessive  fees  and  retaining  them  brands  him 
as  a  corrupt  and  unworthy  public  official. 

The  committee  further  reports  that  in  the  investigation  of  the  in- 
surance department  it  has  expended  the  following  sums: 

EXPENSES  INCURRED  BY  COMMITTEE  IN  INVESTIGATING  THE  OFFICE 
OF  INSURANCE  COMMISSIONER. 

Witness  fees $297  61 

Clerical  services  and  stenographer 573  00 

Per  diem  and  expense  of  members 692  36 

Miscellaneous  expense    69  68 

11,632  65 

Respectfully  submitted, 

Puny  L.  Axlen»  Chairman. 

H.  O.   FiSHBACK. 
J.  C.  HUBBELL. 

HowABD  Taylor. 
W.  C.  McMaster. 


EXHIBIT  "B." 
Gentlemen  of  the  Senate  and  House  of  Representatives  of  the  State  of 
Washington: 

Since  your  adjournment  on  March  11th  last,  the  State  of  Washington 
has  sustained  a  severe  loss  in  the  death  of  Grovernor  Samuel  O.  Cos- 
grove,  who  died  at  Paso  Robles,  California,  Sunday  morning,  March 
28th.  Ill  health  after  election  gave  Governor  Cosgrove  little  oppor- 
tunity to  devote  himself  actively  to  the  affairs  of  state,  but  we  all  know 
from  the  example  he  set  as  a  citizen,  the  spotless  record  of  his  private 
life  and  his  high  ideals  of  the  duties  of  an  official  as  expressed  in  his 
public  utterances,  that,  had  he  lived,  he  would  have  conducted  his  ad- 
ministration with  an  unselfish  devotion  to  the  general  welfare,  fearless 
in  the  performance  of  what  he  conceived  to  be  right  and  courageous  in 
the  prosecution  of  wrong. 

Fully  aware  of  the  confidence  reposed  in  Governor  Cosgrove  by  the 
people  of  Washington  and  the  exceptional  services  they  anticipated  he 
would  render  to  the  state,  it  was  with  full  appreciation  of  the  grave 
responsibility  thrust  upon  me  by  the  provisions  of  our  state  constitution 
that  I  took  the  oath  of  office  as  governor  on  March  28th. 

Just  prior  to  the  adjournment  last  March  of  the  eleventh  regular 
session  of  your  honorable  body  you  passed  a  resolution  creating  an  in- 
vestigating committee.  This  action  was  taken  as  a  result  of  serious 
and  alarming  charges  that  had  been  made  in  open  session  upon  the  floor 
of  the  legislature,  involving  the  integrity  and  official  conduct  of  certain 
state  officers.  You  clothed  your  committee  with  authority  to  "investi- 
gate the  affairs,  doings  and  conduct  of  such  state  officers  and  such  de- 
partments  of  the   state   government   as   said   committee   shall   deem 
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proper"  and  provided  that  It  should  "report  the  result  of  such  Inves* 
tigatiou  to  the  governor  of  this  state  on  or  before  the  12th  day  of  July, 
1909." 

At  a  meeting  held  in  Seattle  on  June  2nd,  your  committee  made  a 
verbal  report  to  the  governor,  informing  him  of  the  conditions  it  had 
found  existing  in  some  of  our  state  offices  and  of  the  recommendations 
the  written  report  would  contain,  also  suggesting  the  advisability  of 
calling  your  honorable  body  together  for  the  purpose  of  considering  and 
acting  upon  its  report. 

Knowing  the  conscientious  manner  in  which  the  members  of  your 
committee  have  devoted  themselves  to  the  unpleasant  bat  gravely  im* 
portant  duty  imposed  upon  them,  convinced  of  the  honesty  of  their  pur- 
pose and  believing  them  to  be  animated  solely  by  a  steadfast  desire 
to  ascertain  the  facts  as  they  exist  and  report  their  findings  without 
favor  or  prejudice,  their  reconmiendation  weighed  strongly  with  me. 
Added  to  this,  the  disclosures  resulting  from  their  investigation  re- 
vealed the  existence  of  conditions  in  certain  public  offices  no  inimical  to 
the  welfare  of  the  state  that  I  deemed  an  occasion  had  arisen  that  de- 
manded the  immediate  attention  of  your  honorable  body.  Accordingly  I 
issued  a  proclamation  on  June  3rd  calling  upon  you  to  convene  in  ex> 
traordinary  session  on  this  day  to  consider  and  act  upon  the  report  and 
recommendations  of  your  committee,  which  I  transmit  herewith. 

The  findings  of  that  committee  bring  to  light  conditions  repugnant 
to  the  best  interests  of  the-  state,  conditions  that  cannot  longer  be 
tolerated.  They  contain  a  serious  indictment  against  the  present  in- 
surance commissioner  of  this  state  and  the  former  secretary  of  state. 
The  evidence  cited  in  these  findings  develops  the  fact  that  these  officials 
were  recreant  to  their  duty,  betrayed  the  trust  placed  in  them  and  vio- 
lated every  consideration  of  honor  and  public  obligation  that  should 
have  regulated  their  conduct 

Because  of  these  revelations,  one  of  these  officials  has  resigned  his 
oflSce  and  the  evidence  that  has  been  gathered  brands  the  other  as  unfit 
to  continue  in  a  position  of  responsibility.  There  is  no  denial  of  the 
moral  obliquity  on  the  part  of  the  accused  official — merely  the  specious 
plea  that  the  letter  of  the  law  has  not  been  violated.  In  the  face  of  the 
evidence  adduced  and  the  admission  of  the  charges  made,  one  course 
<mly  appears  open  to  the  legislature,  which  is  the  removal  from  office  of 
the  delinquent  officer.  There  are  two  methods  open  to  you  by  which 
this  official  may  be  removed: 

1.  By  impeachment  proceedings. 

2.  By  abolishing  the  office. 

The  power  of  impeachment,  which  is  solely  vested  in  the  House  of 
Representatives,  is  an  extremely  grave  and  serious  responsibility,  not 
lightly  to  be  exercised  or  heedlessly  invoked.  But,  when  an  occasion 
neoessitating  such  proceeding  arises,  it  should  be  met  with  firmness, 
the  interests  of  the  individual  should  be  submerged  in  tho  interests  of 
the  community  and  deaf  ears  turned  to  the  sophistry  of  the  corrupt 
Such  procedure  has  better  application  to  a  case  where  there  are  die* 


Digitized  by 


Google 


94  JOURNAL  OF  THE  SENATE 

puted  questions  of  fact  as  to  the  guilt  or  Innocence  of  the  officer  charged. 
The  other  method  can  be  properly  applied  where  the  guilt  is  confessed 
as  in  this  case. 

I  recommend  that  you  pursue  one  or  the  other  of  the  above  methods 
as  you  see  fit  and  deem  most  advantageous. 

The  fair  name  of  the  State  of  Washington  depends  upon  your  action, 
for,  as  ex-President  Roosevelt  so  truthfully  said,  "the  exposure  of  cor- 
ruption is  an  honor  to  a  nation,  not  a  disgrace.  The  shame  lies  in 
toleration,  not  in  correction.  No  city  or  state,  much  less  the  nation, 
can  be  injured  by  the  enforcement  of  the  law.  *  *  *  If  we  fail  to  do 
all  that  in  us  lies  to  stamp  out  corruption,  we  cannot  escape  our  share 
of  the  responsibility  for  the  guilt.  The  first  requisite  of  successful  self- 
government  is  unflinching  enforcement  of  the  law  and  the  cutting  out 
of  corruption." 

That  old  saying  that  "Public  office  is  a  public  trust"  is  just  as  true 
now  as  when  first  uttered,  and  the  official  who  betrays  that  trust  is  a 
greater  menace  to  society  than  the  hlghwajrman  or  the  murderer.  A 
public  official  who  is  so  lacking  in  principle,  whose  sense  of  public  duty 
is  so  dulled  that  he  sees  no  Impropriety  in  levying  a  tax  or  assessment 
which  is  little  short  of  blackmail  upon  those  who  are  compelled  to 
transact  business  with  him  officially,  outrages  every  sense  of  right  and 
morality. 

In  the  case  before  you  for  consideration  the  course  for  your  honor- 
able body  to  pursue  is  as  well  defined  as  black  from  white.  There  is  no 
complication  to  cloud  the  right  or  conceal  the  wrong.  The  facts  are 
before  you.  They  have  been  gathered  by  a  committee  of  your  own 
creating,  a  committee  composed  of  those  who  favored  and  those  who 
opposed  this  investigation,  and  the  report  of  that  committee  is  the 
unanimous  verdict  of  its  members.  This  case  is  one  which  in  its 
gravity  rises  above  the  considerations  of  personal  malice  or  party 
faction.  The  question  of  motive  sinks  to  insignificance  in  the  presence 
of  the  revelations  resulting  from  this  investigation.  The  integrity  of 
the  republican  party,  the  honor  of  the  state  and  the  interests  of  the 
people  are  at  stake.  The  responsibility  of  preserving  the  party,  pro- 
tecting the  state  and  safeguarding  the  people  rests  with  you.  He  who 
would  counsel  you  to  disregard  the  charges  presented  in  the  findings  of 
your  committee  is  not  only  an  enemy  to  the  republican  party  but  false 
to  his  state  and  to  his  constituents. 

This  legislative  body  is  almost  unanimously  republican  in  its  com- 
position, and  in  you  is  reposed  the  dual  trust  of  protecting  the  interests 
of  your  constituents  and  the  reputation  of  your  party.  The  people  who 
gave  to  you  their  suffrage  will  not  only  hold  you  invididually  to  ac- 
count for  the  course  each  of  you  pursue,  but  will  also  hold  the  republi- 
can party  to  account  for  the  result  of  your  collective  action. 

The  republican  party  has  been  returned  to  power  in  this  state  with 
increasing  majorities  at  each  succeeding  election  because  the  people 
believed  not  only  in  the  wisdom  of  its  policies,  but  also  because  they 
had  confidence  in  the  ability  and  integrity  of  the  men  it  nominated  for 
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office.  The  only  manner  in  which  the  party  can  retain  this  confidence 
is  to  prove  itself  worthy  of  the  great  trust  and  responsibility  of  govern- 
ment by  purging  its  ranks  of  unworthy,  dishonest  and  corrupt  officials. 
The  republican  party  is  greater  than  any  Individual  that  it  elevates  to 
a  position  of  honor,  and,  when  any  such  individual  fails  to  measure  up 
to  the  standard  of  efficiency  and  probity  demanded  by  the  people,  the 
party  cannot  afford  to  countenance  the  continuance  of  his  presence  in 
its  councils  or  in  the  place  he  has  debauched.  A  man  who  secures  an 
office  through  his  affliation  with  a  party  and  then  prostitutes  that  office 
to  mere  pecuniary  profit  deserves  no  more  sympathy. from  the  party 
which  he  has  imposed  upon  than  from  the  people  whom  he  has  betrayed. 

By  reason  of  the  exposures  made  by  your  investigating  committee, 
a  widespread  and  insistant  public  demand  has  arisen  for  a  thorough 
probing  of  all  offices,  departments  and  institutions  of  the  state  govern- 
ment against  which  the  slightest  breath  of  suspicion  has  been  directed. 
In  order  that  all  wrong,  if  any  further  exists,  may  be  exposed  and  cor- 
rected and  that  the  honest  officials  may  be  freed  from  unjust  suspicion, 
I  recommend  that  your  honorable  body  continue  the  present  committee 
and  make  the  necessary  provisions  for  a  thorough  and  searching  ex- 
amination into  the  administrative  affairs  of  the  state. 

Opposition  to  further  investigation  can  come  only  from  those  who 
have  something  in  their  official  records  which  they  desire  to  conceal. 
An  honest  official  welcomes  examination  into  the  conduct  of  his  affairs, 
as  such  examination  can  only  refiect  credit  upon  him.  Absolutely  no 
weight  should  attach  to  the  argument  of  expense  against  the  continu- 
ance of  this  committee.  The  people  of  this  state  will  never  begrudge 
one  cent  that  is  expended  in  ridding  the  public  service  of  corruption. 
Tou  can  render  no  better  service  to  the  state  than  in  providing  for  a 
continued  and  effective  crusade  against  dishonesty  and  venality  in  office. 

In  conclusion,  I  trust  your  deliberations  will  be  characterized  by  a 
spirit  of  fairness  and  be  confined  to  the  matters  growing  cut  of  a  con- 
sideration of  the  report  of  your  committee. 

M.  B.  Hay,  €H)vemor, 


EXHIBIT  "C." 

An  Act  creating  the  state  board  of  insurance  commissioners;  prescrib- 
ing its  duties;  providing  for  the  employment  of  a  secretary,  an 
actuary  and  examiner  and  other  clerical  help;  fixing  their  salaries; 
making  an  appropriation;  repealing  chapter  109  of  the  Laws  of  1907, 
entitled  "An  act  creating  the  office  of  state  insurance  commissioner, 
authorizing  the  appointment  of  a  deputy  insurance  commissioner, 
prescribing  his  duties  and  fixing  salaries,"  approved  March  11,  1907; 
and  declaring  an  emergency. 

Be  it  enacted  by  the  Legislature  of  the  State  of  Washington: 

Section  1.    There  is  hereby  created  a  board  to  be  known  as  the 
state  board  of  insurance  commissioners.     Each  member  of  the  state 
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board  of  tax  commissioners  shall  be  ex-offlcio  a  member  of  said  board, 
and  the  members  of  the  state  board  of  tax  commissioners  shall  consti- 
tute the  said  state  board  of  insurance  commissioners. 

Sec.  2.  The  state  board  of  Insurance  commissioners  bhall  do  and 
perform  all  of  the  duties  now  required  or  provided  by  law  to  be  done 
or  performed  by  the  ex-ofUdo  insurance  commissioner,  the  state  insur- 
ance commissioner  or  the  deputy  state  insurance  commissioner. 

Sec.  3.  The  state  board  of  insurance  commissioners  may  appoint  a 
secretary,  who  shall  give  a  bond  in  the  sum  of  ten  thousand  dollars 
(110,000.00),  conditioned  for  the  faithful  performance  of  the  duties  of 
his  office,  to  be  approved  by  the  attorney  general,  and  who  shall  take 
and  subscribe  to  an  oath  of  office,  which,  together  with  said  bond  and 
the  certificate  of  his  appointment,  shall  be  filed  in  the  office  of  the  sec- 
retary of  state.  Said  appointment  may  be  revoked  at  the  will  of  the 
state  board  of  insurance  commissioners.  The  said  secretary  shall  re- 
ceive a  salary  of  eighteen  hundred  dollars  ($1,800.00)  per  year. 

The  said  state  board  of  insurance  commissioners  may  also  employ 
an  actuary  and  examiner,  who  shall  receive  a  salary  of  two  thousand 
dollars  ($2,000.00)  per  year,  and  who  shall  give  a  bond  in  the  sum  of 
ten  thousand  dollars  ($10,000.00),  conditioned  for  the  faithful  perform- 
ance of  the  duties  of  his  office,  to  be  approved  by  the  attorney  general, 
and  who  shall  take  and  subscribe  to  an  oath  of  office,  which,  together 
with  said  bond  and  the  certificate  of  his  appointment,  shall  be  filed  in 
the  office  of  the  secretary  of  state.  Said  appointment  may  be  revoked 
at  the  will  of  the  state  board  of  insurance  commissioners. 

The  said  state  board  of  insurance  commissioners  may  also  employ 
a  clerk  at  a  salary  not  to  exceed  twelve  hundred  ($1,200.00)  dollars  per 
year,  and  a  stenographer  at  a  salary  not  to  exceed  nine  hundred  dollars 
($900.00)  per  year;  all  such  salaries  to  be  payable  monthly. 

Sec.  4.  The  said  state  board  of  insurance  commissioners  shall  adopt 
and  use  an  official  seal;  a  majority  of  said  board  shall  constitute  a 
quorum  to  transact  business;  the  secretary  shall  keep  full  and  correct 
minutes  of  all  transactions  and  proceedings  of  the  board  and  perform 
such  duties  as  may  be  required  by  the  board.  The  members  of  the 
said  board,  the  secretary  and  other  employes  thereof,  shall  be  entitled 
to  receive  their  necessary  traveling  expenses  while  traveling  on  the 
business  of  the  board.  The  said  board  may  hold  sessions  at  any  place 
in  the  state  when  deemed  necessary  and  proper.  The  board  shall  be 
furnished  with  an  office  and  supplies  in  the  state  capitol  in  the  same 
manner  as  other  state  officials. 

Sec.  5.  To  carry  into  effect  the  provisions  of  this  act,  there  is  hereby 
appropriated  from  the  general  fund  of  the  state  the  following  sums, 
or  so  much  thereof  as  may  be  found  necessary: 

For  salary  of  secretary,  at  $1,800  per  year $3,d00  00 

For  salary  of  actuary  and  examiner,  at  $2,000  per  year  3,600  00 
For  salary  of  clerk,  at  $1,200  per  year 2,200  00 

For  salary  of  stenographer,  at  $900.00  per  year 1,660  00 

For  postage,  incidentals  and  traveling  expenses 3,600  00 
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—this  appropriation  being  intepded  to  take  the  place  of  and  super- 
sede the  appropriation  made  for  the  office  of  the  state  Insurance  com* 
missioner  under  the  provisions  of  chapter  243  of  the  Session  Laws  of 
1909. 

Sec.  6.  Chapter  109  of  the  Laws  of  1907,  entitled  "An  act  creating 
the  office  of  state  insurance  commissioner,  authorizing  the  appointment 
of  a  deputy  insurance  commissioner,  prescribing  his  duties  and  fixing 
salaries,"  and  all  other  acts  or  parts  of  acts  in  conflict  herewith,  are 
hereby  repealed. 

Sec.  7.  An  emergency  exists,  and  this  act  shall  take  effect  immedi- 
ately. 


AFFIDAVIT. 


EXHIBIT  "D." 

In  the  Superior  Court  of  the  State  of  Waahingtonf  in  and  for 

Spokane  County, 

State  of  Washingtoiy, 

Plaintiff, 
vs. 

J.  H.  SCHIVELY, 

Defendant. 
State  of  Washington,  County  of  Spokane,  ss. 

E.  C.  Macdonald,  being  first  duly  sworn,  deposes  and  says  that  he 
is  one  of  the  attorneys  for  the  defendant  in  the  above  entitled  action; 
that  a  duly  authenticated  copy  of  the  amended  indictment  herein  is 
hereto  attached,  marked  Exhibit  "1,"  and  made  a  part  hereof. 

That  on  to-wit,  the  27th  day  of  April,  1909,  the  defendant  was  ar- 
raigned before  the  above  entitled  court,  at  which  time  a  motion  to 
quash  the  indictment  and  a  demurrer  thereto  were  filed. 

That  on  the  29th  day  of  May,  1909,  the  said  court  set  this  cause  for 
trial  on  the  8th  day  of  June,  1909. 

That  on  the  Ist  day  of  June,  1909,  the  said  motion  to  quash  and  the 
demurrer  were  argued  before  said  court  and  the  demurrer  was  sus- 
tained; that  on  said  day  the  court  continued  the  trial  of  this  cause 
until  the  15th  day  of  June,  1909. 

That  on  to-wit,  the  4th  day  of  June,  1909,  an  amended  indictment 
(copy  hereto  attached)  was  filed  herein  and  the  defendant  was  ar- 
raigned thereon. 

That  on  the  5th  day  of  June,  1909,  a  motion  to  quash  and  a  demurrer 
thereto  were  filed,  argued  and  overruled;  that  on  said  last  named  day 
a  motion  to  vacate  the  setting  of  the  trial  of  said  cause  was  argued  and 
granted  by  the  court  and  on  the  said  last  named  day  defendant  entered 
his  plea  of  not  guilty;  that  the  court  granted  said  motion  to  vacate  the 
setting  of  the  trial  of  this  cause  upon  a  showing  that  a  special  session 
of  the  legislature  of  the  State  of  Washington  had  been  called  by  the 
governor,  for  the  purpose  of  considering  impeachment  proceedings 
—7 
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against  the  above  named  defendant;  that  the  above  entitled  cause  is 
now  at  issue,  and  will  in  all  probability  be  set  for  trial  shortly  after 
the  1st  day  of  September,  1909. 

B.  C.  Macdonald. 
Subscribed  and  sworn  to  before  me  this  7th  day  of  July,  A.  D.  1909. 

H.  Maxwell  Bbooks, 
[notarial  seal.]  Notary  Public  in  and  for  the  State  of 

Washington,  residing  at  Spokane. 


EXHIBIT  1. 

In  the  Superior  Court  of  the  State  of  Washington,  for  Spokane  County, 

The  State  of  Washington. 

Plaintiff, 

INDICTMENT, 

J.  H.  Schively, 

Defendant, 

J.  H.  Schlvely  is  accused  by  the  grand  Jury  in  and  for  the  county 
of  Spokane  and  State  of  Washington  by  this  Indictment  of  the  crime 
of  perjury  committed  as  follows: 

That  on  or  about  the  10th  day  of  March,  1909,  this  grand  jury  in 
and  for  Spokane  county,  State  of  Washington,  was  duly  and  lawfully 
impaneled,  sworn,  charged  and  organized  by  William  A.  Huneke,  one 
of  the  Judges  of  the  superior  court  for  said  Spokane  county,  State  of 
Washington,  and  that  thereafter  on  the  20th  day  of  April,  1909,  said 
grand  jury,  organized  as  aforesaid,  was  then  and  there  lawfully  in  ses- 
sion and  was  then  and  there  lawfully  engaged  in  a  certain  investigation 
to  determine  whether  J.  B.  Schrock,  W.  J.  Walker,  F.  H.  Hilliker  and 
W.  M.  Hunter  had  theretofore  in  said  Spokane  county.  State  of  Wash- 
ington, and  within  three  years  from  said  date  committed  the  crime  of 
larceny  by  embezzlement  of  certain  sums  of  money,  the  personal  prop- 
erty of  Pacific  Live  Stock  Association,  a  corporation,  while  acting  as 
trustee  of  said  corporation,  said  grand  Jury  being  then  and  there  duly 
authorized  and  empowered  by  law  and  having  competent  jurisdiction 
to  conduct  said  investigation;  that  thereupon  J.  H.  Schively,  this  de- 
fendant, was  then  and'  there  called  and  m  due  form  of  law  sworn  as  a 
witness  by  Ben  F.  Davis,  the  duly  appointed,  qualified  and  acting  fore- 
man of  said  grand  Jury,  who  then  and  there  administered  to  said  J.  H. 
Schively  an  oath  that  the  evidence  which  he,  the  said  J.  H.  Schively, 
was  then  and  there  about  to  give  in  the  matter  of  said  investigation 
then  and  there  pending  before  said  grand  jury  should  be  the  truth,  the 
whole  truth  and  nothing  but  the  truth,  the  said  Ben  F.  Davis  as  fore- 
man of  said  grand  jury  then  and  there  being  authorized  and  empowered 
by  law  to  administer  said  oath  to  said  J.  H.  Schively  in  that  behalf, 
and  that  the  said  J.  H.  Schively,  then  and  there  being  duly  sworn  as 
a  witness  as  aforesaid,  it  then  and  there  became  and  was  a  matter 
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material  to  said  InTestlgatlon  whether  the  Bald  witness,  the  said  J.  H. 
SchlTely»  on  or  about  the  10th  day  of  July,  1906»  entered  Into  an  agree- 
ment or  contract  or  had  an  understanding  with  one  B.  R.  Ward,  said 
E.  R.  Ward  then  and  there  being  president  and  trustee  of  said  Pacific 
Live  Stock  Association,  or  with  said  B.  R.  Ward  and  J.  B.  Schrock, 
W.  J.  Walker,  F.  H.  HllUker,  S.  G.  Copeland  and  W.  M.  Hunter,  they 
belnir  officers  of  said  company,  or  with  any  of  them,  whereby  said  B.  R. , 
Ward  should  resign  as  president  and  trustee  of  said  corporation  In 
faTor  of  said  J.  H.  Schlvely,  this  defendant,  and  said  J.  H.  Schlvely, 
this  defendant  should  be  elected  president  and  trustee  of  said  corpora- 
tion In  the  place  and  stead  of  said  B.  R.  Ward  In  consideration  of  the 
payment  by  said  J.  H.  Schlvely  to  said  B.  R.  Ward  of  the  sum  of 
$1,200.00;  and  whether  said  B.  R.  Ward  on  or  about  said  10th  day  of 
July,  1906,  sold,  transferred  or  assigned  to  said  J.  H.  Schlvely  any  In- 
terest, rights  or  privileges  In  said  corporation,  or  to  the  revenues,  com- 
missions or  mileage  derived  therefrom  or  any  part  thereof  for  any  sum 
of  money  or  for  any  consideration  whatsoever;  and  whether  the  resig- 
nation of  said  B.  R.  Ward  as  president  and  trustee  of  said  corporation 
on  or  about  the  date  aforesaid  and  the  election  of  said  J.  H.  Schlvely 
as  president  and  trustee  of  said  corporation  in  the  place  and  stead  of 
said  B.  R.  Ward  was  due  to  or  In  pursuance  of  any  agreement,  contract 
or  understanding  between  said  B.  R.  Ward  and  said  J.  H.  Schlvely  or 
between  said  Ward,  Schrock,  Walker,  HUllker,  Copeland  and  Hunter 
and  said  Schlvely  or  on  account  of  any  consideration  whatsoever  flow- 
ing or  to  flow  from  said  J.  H.  Schlvely  to  said  B.  R.  Ward,  and  whether 
said  J.  H.  Schlvely  on  or  about  said  last  mentioned  date  executed  and 
delivered  or  caused  to  be  delivered  to  said  B.  R.  Ward,  directly  or  In- 
directly, three  certain  promissory  notes  for  1400.00  each,  payable  to 
said  Ward  or  his  assigns  in  30,  60  and  90  days  In  pursuance  of  said 
agreement,  contract  or  understanding,  or  at  all;  and  whether  the  ac- 
count of  the  said  J.  H.  Schlvely  was  thereafter,  with  his  knowledge 
and  consent,  charged  with  three  Items  of  $400.00  each  on  account  of 
the  payment  by  said  Schlvely  or  by  said  corporation  for  the  benefit  and 
by  the  authority  and  with  the  knowledge  and  consent  of  said  Schlvely 
of  the  sum  of  $1,200.00  to  said  B.  R.  Ward  or  his  assigns  In  payment 
of  said  three  promissory  notes  of  $400.00  each;  and  whether  thereafter 
the  said  J.  H.  Schlvely  or  the  duly  authorized  officers  of  said  corpora- 
tion, for  his  benefit  and  by  his  authority  and  with  his  knowledge  and 
consent,  drew  three  certain  checks  for  $400.00  each  in  favor  of  said 
E.  R.  Ward  or  In  favor  of  the  Fidelity  National  Bank  of  Spokane,  for 
the  use  and  benefit  of  said  B.  R.  Ward  or  his  assigns,  In  payment  of 
said  three  promissory  notes  of  $400.00  each;  and  whether  said  checks, 
drawn  as  aforesaid,  were  at  the  time  of  the  drawing  thereof  or  at  any 
time  charged  to  the  account  of  said  J.  H.  Schlvely  upon  the  books  of 
said  corporation  by  the  authority  and  with  the  knowledge  and  consent 
of  said  J.  H.  Schlvely,  and  whether  said  J.  H.  Schlvely  during  the 
months  of  July,  August,  September,  and  October,  1906,  and  while  presi- 
dent and  trustee  of  said  corporation,  was  paid  a  salary  of  $400.00  per 
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month  for  his  services  as  an  officer  of  said  corporation;  and  whether 
said  J.  H.  Schively  received  any  other  compensation  whatsoever,  directly 
or  Indirectly,  for  his  services  as  such  officer;  and  whether  said  J.  H. 
Schively  during  the  period  of  time  last  aforesaid,  and  whilie  an  officer 
of  said  corporation  as  aforesaid,  was  paid  for  his  services  as  such  officer 
upon  the  basis  of  commissions  or  mileage  on  insurance  written  by  said 
corporation  or  by  agents  employed  by  it;  and  whether  on  or  about  the 
8th  day  of  October,  1906,  said  J.  H.  Schively  entered  into  an  agreement, 
contract  or  understanding  with  one  Bennington  wherein  and  whereby 
said  J.  H.  Schively,  for  a  consideration  of  $400.00,  paid  to  him  or  to 
said  corporation  for  his  use  and  benefit  by  said  Bennington,  agreed  to 
resign  and  did  resign  as  a  trustee  and  officer  of  said  corporation  in 
favor  of  said  Bennington,  and  did  cause  or  procure,  or  aid  in  causing 
and  procuring,  the  election  of  said  Bennington  as  an  officer  and  trustee 
of  said  corporation,  in  consideration  of  the  payment  to  said  J.  H. 
Schively  by  said  Bennington  of  the  sum  of  f 400.00  as  aforesaid;  and 
whether  said  J.  H.  Schively,  during  the  time  of  his  service  as  president 
and  trustee  of  said  corporation,  received  any  sums  of  money  whatsoever 
from  said  corporation  for  his  services  as  such  president  and  trustee  or 
at  all  other  than  a  salary  of  MOO.OO  per  month;  and  whether  said 
J.  H.  Schively,  while  serving  as  president  and  trustee  of  Faid  corpora- 
tion as  aforesaid,  during  the  period  of  time  aforesaid,  received  commis- 
sions from  said  corporation  amounting  to  $1,815.60,  or  to  any  other 
sum;  and  whether  said  J.  H.  Schively,  while  serving  as  president  and 
trustee  of  said  corporation  as  aforesaid,  and  during  the  time  aforesaid 
or  at  any  subsequent  time,  received  the  sum  of  $400.00  from  said  Ben- 
nington on  account  of  the  resignation  of  said  J.  H.  Schively  as  afore- 
said; and  whether  said  J.  H.  Schively,  while  serving  as  president  and 
trustee  of  said  corporation  as  aforesaid,  and  during  the  period  of  time 
aforesaid,  received  from  said  corporation  as  compensation  for  his  ser- 
vices the  total  sum  of  $2,597.35,  and  the  said  witness,  J.  H.  Schively, 
this  defendant,  did  then  and  there  before  said  grand  jury,  organized  as 
aforesaid,  and  after  being  duly  sworn  by  the  foreman  thereof  as  afore- 
said, in  the  matter  of  said  investigation,  wilfully,  unlawfully,  feloni- 
ously, falsely,  corruptly  and  knowingly,  and  contrary  to  said  oath,  de- 
pose, testify  and  swear  as  true,  among  other  things,  in  substance  and 
to  the  effect,  following,  that  is  to  say: 

That  he,  the  said  witness,  J.  H.  Schively,  on  or  about  the  10th  day 
of  July,  1906,  at  the  time  of  his  being  elected  president  and  trustee  of 
said  Pacific  Live  Stock  Association,  a  corporation,  was  employed  by 
the  trustees  of  said  corporation  upon  the  basis  of  a  flat  salary  of  $400.00 
per  month,  and  that  during  the  entire  time  of  his  connection  with  the 
said  corporation  as  an  officer  thereof,  as  aforesaid,  that  is  to  say,  from 
the  10th  day  of  July,  1906,  to  the  8th  day  of  October,  1906,  he  received 
no  compensation  whatsoever  from  said  corporation  by  reason  of  his 
being  an  officer  thereof  as  aforesaid,  or  by  reason  of  any  services  ren- 
dered said  corporation  as  an  officer  thereof,  or  at  all,  except  said  flat 
salary  of  $400.00  per  month;  that  he  had  no  agreement,  contract  or 
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understanding  with  said  E.  R.  Ward,  or  with  said  E.  R.  Ward  and 
the  other  trustees  of  said  corporation  or  any  of  them,  prior  to  or  at 
the  time  of  his  becoming  an  officer  of  said  corporation,  or  at*  any  time, 
that  said  E.  R.  Ward  In  consideration  of  the  sum  of  $1,200.00»  or  any 
other  sum  whatsoever,  paid,  or  agreed  to  be  paid,  by  said  J.  H.  Schively 
to  him,  should  resign  as  president  and  trustee  of  said  corporation  In 
favor  of  said  J.  H.  Schlvely,  and  that  he,  the  said  J.  H.  Schlvely, 
througrh  the  Influence  or  procurement  of  said  E.  R.  Ward,  or  through 
the  influence  or  procurement  of  said  E.  R.  Ward  and  the  other  trustees 
of  said  corporation  or  any  of  them  succeed  said  Ward  as  president  and 
trustee  of  said  corporation;  that  said  E.  R.  Ward  did  not,  on  or  about 
the  10th  day  of  July,  1906,  or  at  any  time,  sell,  transfer  or  assign  to 
him,  the  said  J.  H.  Schlvely,  any  interest,  right  or  privilege  In  said  cor- 
poration or  to  the  revenue,  mileage  or  commissions  derived,  or  to  be 
derived,  from  said  corporation,  or  any  part  thereof;  that  he,  the  said 
J.  H.  Schlvely,  did  not,  on  or  about  the  10th  day  of  July,  1906,  or  at 
any  time,  execute  and  deliver  or  cause  to  be  executed  or  delivered,  to 
said  Ward  three  certain  promissory  notes  of  $400.00  each,  payable  in 
30,  60  and  90  days,  or  any  notes  whatsoever.  In  consideration  of  the 
resignation  of  said  Ward  as  president  and  trustee  of  said  corporation, 
or  in  consideration  of  the  transfer  by  said  E.  R.  Ward  to  said  J.  H. 
Schively  of  his,  the  said  Ward's,  right  to  collect  and  receive  any  com- 
missions or  mileage  on  Insurance  written,  or  to  be  written,  by  or  for 
said  corporation;  that  he,  the  said  J.  H.  Schively,  while  president  and 
trustee  of  said  corporation,  during  the  period  of  time  aforesaid,  did  not 
collect,  charge  or  receive  any  commissions  or  mileage  upon  insurance 
written,  or  to  be  written,  by  or  for  said  corporation  as  compensation 
for  his  service  as  an  officer  of  said  corporation  or  for  any  reason  what- 
soever; that  his,  the  said  J.  H.  Schlvely 's,  account  with  said  corpora- 
tion, while  president  and  trustee  thereof,  as  aforesaid,  was  not  by  his 
permission,  or  consent,  or  with  his  knowledge  charged  with  the  three 
items  of  $400.00  each  on  account  of  the  payment  by  said  corporation, 
for  the  use  and  benefit  of  said  J.  H.  Schlvely,  out  of  moneys  due  and 
owing  by  said  corporation  to  said  J.  H.  Schlvely,  of  said  three  promis- 
sory notes,  executed  by  said  J.  H.  Schlvely  in  favor  of  said  E.  R.  Ward 
and  held  by  the  Fidelity  National  Bank  of  Spokane;  that  he,  the  said 
J.  H.  Schively,  did  not  know  that  during  the  time  of  his  service  as 
president  and  trustee  of  said  corporation,  he  or  the  duly  authorized 
officers  of  said  corporation  or  any  person  whatsoever,  drew  three  certain 
checks  for  $400.00  each  upon  the  funds  of  said  corporation,  or  upon  the 
funds  of  said  J.  H.  Schively  held  by  said  corporation,  in  favor  of  said 
B.  R.  Ward  or  In  favor  of  the  Fidelity  National  Bank  of  Spokane,  for 
the  use  and  benefit  of  said  Schlvely,  and  in  payment  of  said  three  prom- 
issory notes  of  $400.00  each;  that  he  did  not  learn  until  he  examined 
the  receiver's  report  long  after  he  had  severed  his  relations  with  said 
corporation,  as  president  and  trustee  thereof,  that  said  three  checks 
of  $400.00  each  had  been  drawn  in  payment  of  said  three  $400.00  notes; 
and  that  he  did  not  know  at  the  time  of  the  drawing  of  said  checks. 
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or  at  any  time  prior  to  his  examination  of  said  receiver's  report  many 
months  thereafter,  that  his  account  with  said  corporation  while  presi- 
dent and  tliistee  thereof,  had  been  charged  with  said  checks;  that  he  did 
not  during  the  time  of  his  service  as  president  and  trustee  of  said  cor- 
poration, or  at  any  time,  receive  from  said  corporation,  as  conmiisslons 
or  mileage  on  insurance  written  by  or  for  said  corporation  the  sum  of 
$1,815.60,  or  any  sum  whatsoever;  that  he  did  not  on  or  about  the 
8th  day  of  October,  1906,  or  at  any  time,  enter  into  any  contract,  agree- 
ment or  understanding  With  one  Bennington  to  resign  as  president  and 
trustee  of  said  corporation  in  favor  of  said  Bennington,  and  to  use  his 
influence  in  securing  the  election  of  said  Bennington  as  a  trustee  of 
said  corporation  in  consideration  of  the  payment  by  said  Bennington  to 
him,  the  said  J.  H.  Schively,  of  the  sum  of  $400.00,  or  any  sum  what- 
soever; and  that  he  did  not,  at  the  time  of  his  resignation  as  president 
and  trustee  of  said  corporation,  or  at  any  time,  receive  from  said  Ben- 
nington, directly  or  indirectly,  the  sum  of  $400.00  in  consideration  of 
his,  the  said  J.  H.  Schiveiy's,  resigning  the  office  of  president  and 
trustee  of  said  corporation,  held  by  him  as  aforesaid,  or  for  any  pur- 
pose whatsoever;  that  he,  the  said  J.  H.  Schively,  did  not  at  the  time 
of  his  service  as  president  and  trustee  of  said  corporation,  or  at  any 
time,  receive  from  said  corporation  as  compensation  for  his  services, 
or  as  conmiisslons  or  mileage  on  insurance  written  by  or  for  said  cor^ 
poration,  the  sum  of  $2,597.35,  or  any  sum  whatsoever  greater  than 
$1,300.00,  which  last  mentioned  sum  he  received  as  salary  and  expenses; 
that  he,  the  said  Schively,  never  realized  any  benefit  whatsoever,  directly 
or  indirectly,  by  reason  of  the  execution  and  delivery  to  said  E.  R.  Ward 
of  said  three  promissory  notes  of  $400.00  each,  or  from  the  pasrment  of 
the  same;  and  that  his,  the  said  J.  H.  Schively 's,  election  as  president 
and  trustee  of  said  corporation  was  not  due,  directly  or  indirectly,  to 
the  execution  and  delivery  of  said  notes  to  said  E.  R.  Ward,  or  to  the 
payment  of  the  same,  but  was  due  solely  to  his  employment  by  the 
other  trustees  of  said  corporttion  as  a  manager  for  said  corporation 
at  the  stipulated  salary  of  $400.00  per  month;  that  he,  the  said  J.  H. 
Schively,  did  not  pay  to  the  said  E.  R.  Ward,  for  his,  said  Ward's,  posi> 
tion  as  president  and  trustee  of  said  corporation,  or  for  his,  said  E.  R. 
Ward's,  commissions  or  mileage  on  insurance  written,  or  to  be  written, 
by  or  for  said  corporation,  any  sum  of  money  whatsoever;  that  he 
never  saw  said  three  promissory  notes  of  $400.00  each,  payable  in  30, 
60  and  90  days  to  said  E.  R.  Ward  or  his  assigns;  that  immediately 
after  he  became  president  and  trustee  of  said  corporation  he,  the  said 
J.  H.  Schively,  together  with  the  other  trustees  of  said  corporation, 
waived  all  right  or  claim  to  compensation  based  upon  commissions,  or 
mileage  on  insurance  written,  or  to  be  written,  by  or  for  said  corpora- 
tion, and  that  he,  together  with  the  other  trustees  of  said  corporation, 
during  the  period  of  time  aforesaid,  went  onto  a  flat  salary  basis  of 
$400.00  per  month  each. 

Whereas,  in  truth  and  in  fact,  he,  the  said  J.  H.  Schively,  well  knew 
at  the  time  of  giving  the  teBtimony  aforesaid,  before  said  grand  jury 
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as  aforesaid,  that  shortly  before  the  10th  day  of  July,  1906,  he,  the 
said  J.  H.  Schlvely,  entered  into  an  a^rreement  and  contract  with  said 
E.  R.  Ward,  who  was  then  and  there  president  and  a  trustee  of  said 
corporation,  that  for  and  in  consideration  of  the  sum  of  $1,200.00,  paid 
by  said  J.  H.  Schively  to  said  B.  R.  Ward,  the  said  E.  R.  Ward  should 
resign  as  president  and  trustee  of  said  corporation  in  favor  of  said 
J.  H.  Schively,  and  said  E.  R.  Ward  should  use  his  influence  with  the 
other  trustees  of  said  corporation  to  procure  the  election  of  said  J.  H. 
Schively  as  president  and  trustee  of  said  corporation,  in  the  place  and 
stead  of  said  E.  R.  Ward,  with  the  same  rights  and  privileges  to  com- 
missions and  mileage  on  insurance  written,  and  to  be  written,  by  and 
for  said  corporation,  which  had  theretofore  been  employed  by  said 
E.  R.  Ward;  and  that  the  said  E.  R.  Ward  then  and  there  further  agreed 
with  said  J.  H.  Schively  that  said  sum  of  $1,200.00  should  be  paid  by 
said  J.  H.  Schively  to  said  E.  R.  Ward  in  three  monthly  installments 
of  $400.00  each,  and  that  the  said  J.  H.  Schively,  to  secure  the  payment 
of  said  sum  of  money,  should  execute  and  deliver  to  said  E.  R.  Ward 
his  three  promissory  notes,  payable  in  30,  60  and  90  days,  in  the  sum 
of  $400.00  each;  and  that,  on  the  10th  day  of  July,  1906,  said  agreement 
theretofore  entered  into  between  said  J.  H.  Schively  and  said  E.  R. 
Ward  as  aforesaid  was  ratified  and  confirmed  by  the  other  trustees  of 
said  corporation,  and  that  on  said  date  said  E.  R.  Ward  did  resign  as 
president  of  said  corporation  and  in  favor  of  said  J.  H.  Schively  and 
did  then  and  there  recommend  and  procure  the  election  of  said  J.  H. 
Schively  as  president  and  trustee  of  said  corporation;  and  that  said 
J.  H.  Schively  for  and  in  consideration  of  the  resignation  of  said  E.  R. 
Ward  as  aforesaid  and  in  consideration  of  the  agreement  between  said 
J.  H.  Schively  and  said  E.  R.  Ward,  ratified  and  confirmed  by  the  other 
trustees  of  said  corporation  as  aforesaid,  pursuant  to  which  the  said 
J.  H.  Schively  should  enjoy  the  same  rights  to  commissions  and  mileage 
as  had  heretofore  been  enjoyed  by  said  E.  R.  Ward,  executed  and  de- 
livered to  said  E.  R.  Ward  his  three  certain  promissory  notes  for  $400.00 
each,  payable  in  30,  60  and  90  days;  and  that  the  said  J.  H.  Schively, 
on  said  10th  day  of  July,  1906,  became  and  until  the  8th  day  of  October, 
1906,  remained  president  and  trustee  of  said  corporation,  solely  by 
virtue  and  by  reason  of  his  purchase  of  the  offices,  rights  and  privileges 
of  the  said  E.  R.  Ward,  as  aforesaid;  and  that  at  no  time  did  he,  the 
said  J.  H.  Schively,  receive  as  compensation  for  his  service  as  an 
officer  of  such  corporation  the  sum  of  $400.00  per  month,  or  any  sum 
whatsoever,  as  salary,  but  that  the  only  compensation  received  by  said 
J.  H.  Schively,  as  such  officer  of  said  corporation,  was  computed  from 
month  to  month  upon  a  basis  of  commissions  and  mileage  on  insurance 
written,  and  to  be  written,  by  and  for  said  corporation,  and  that  the 
said  J.  H.  Schively 's  account  with  said  corporation  while  president  and 
trustee,  as  aforesaid,  was,  by  his  permission,  and  with  his  knowledge 
and  consent,  charged  with  the  three  items  of  $400.00  each  on  account 
of  the  payment  by  said  corporation  for  the  use  and  benefit  of  the  said 
J.  H.  Schively,  out  of  the  moneys  due  and  owing  by  said  corporation 
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to  said  J.  H.  Schively,  of  said  three  promissory  notes  theretofore  exe- 
cuted by  said  J.  H.  Schively  In  favor  of  the  said  E.  R.  Ward  and  held 
by  the  Fidelity  National  Bank  of  Spokane;  and  that,  with  the  knowl- 
edge and  consent,  and  by  the  direction,  of  the  said  J.  H.  Schively,  dur- 
ing the  period  of  time  aforesaid,  the  duly  auttiorlzed  officers  of  said 
corporation  drew  three  certain  checks  for  1400.00  each  upon  the  funds 
of  the  said  corporation  and  upon  the  funds  of  the  said  J.  H.  Schively, 
held  by  said  corporation,  in  payment  of  his,  the  said  J.  H.  Schively's, 
said  three  promissory  notes;  and  that,  with  the  knowledge  and  consent, 
and  by  the  direction  of  the  said  J.  H.  Schively,  his  account  with  said 
corporation  was  charged  with  said  three  1400.00  checks  from  time  to 
time  as  they  were  drawn,  and  that  he,  the  said  J.  H.  Schively,  while 
president  and  trustee  of  said  corporation  as  aforesaid,  and  during  the 
period  of  time  aforesaid,  received  from  said  corporation  as  commissions 
and  mileage  on  the  insurance  written  by  and  for  said  corporation  the 
sum  of  f  1,815.60;  and  that  he,  the  said  J.  H.  Schively,  on  or  about  the 
Sth  day  of  October,  1906,  entered  into  a  contract,  agreement  and  under- 
standing with  one  Bennington,  to  resign  as  president  and  trustee  of 
said  corporation  in  favor  of  said  Bennington,  and  to  use  his  influence 
in  procuring  the  election  of  said  Bennington  as  a  trustee  of  said  cor- 
poration, in  consideration  of  the  pasrment  by  said  Bennington  to  him, 
the  said  J.  H.  Schively,  of  the  sum  of  $400.00;  and  that  he,  the  said 
J.  H.  Schively,  on  or  about  the  said  Sth  day  of  October,  1906,  did  resign 
as  president  and  trustee  of  said  corporation  and  did  procure  and  bring 
about  the  election  of  the  said  Bennington  as  trustee  of  said  corporation, 
for  and  in  consideration  of  the  sum  of  $400.00,  then  and  there  paid  by 
said  Bennington  to  said  J.  H.  Schively;  and  that  he,  the  said  J.  H. 
Schively,  was  not,  on  the  10th  day  of  July,  1906,  or  at  any  time,  em- 
ployed by  the  trustees  of  said  corporation  as  manager  thereof;  and  that 
the  trustees  of  said  corporation  did  not  pay,  and  did  not  agree  to  pay, 
to  said  J.  H.  Schively  a  salary  of  $400.00  per  month  or  any  salary  what- 
soever, and  that  neither  the  said  J.  H.  Schively  nor  the  other  trustees 
of  said  corporation,  during  the  time  of  service  of  said  J.  H.  Schively 
as  an  officer  thereof,  waived  any  right  or  claim  to  compensation  based 
upon  commissions  or  mileage  on  Insurance  written,  or  to  be  written, 
by  or  for  said  corporation,  but  that  he,  the  said  J.  H.  Schively,  together 
with  the  other  trustees  of  said  corporation,  during  the  period  of  time 
aforesaid,  were  compensated  solely  upon  a  basis  of  commissions  and 
mileage  computed  upon  Insurance  written,  and  to  be  written,  by  and 
for  said  corporation;  and  so  the  said  witness,  J.  H.  Schively,  wilfully, 
unlawfully,  feloniously,  falsely,  corruptly  and  knowingly,  and  contrary 
to  his  said  oath  taken  as  aforesaid,  in  the  manner  and  form  aforesaid, 
did  then  and  there  commit  the  crime  of  perjury. 

Dated  at  Spokane,  Washington,  in  the  county  aforesaid,  this  4th 
day  of  June,  A.  D.  1909. 

Fred  C.  Pugh,  Prosecuting  Attorney, 

A  True  bill: 

Ben  F.  Davis,  Foreman  of  the  Grand  Jury, 
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Names  of  all  witnesses  examined  before  the  grand  jury  In  the  finding 
of  this  indictment  are: 

C.  A.  Murray,  E.  R.  Ward,  Mrs.  E.  R.  Ward,  J.  B.  Schrock,  S.  G. 
Copeland,  J.  J.  White,  Loyd  E.  Gandy. 

State  of  Washington,  \  State  of  Washington,  Plaintiff, 

\.  ss.  vs. 

County  of  Spokane.     I  J.  H.  Schively,  Defendant. 

No.  3712. 
Certificate. 
I,  C.  E.  Atkinson,  clerk  of  the  superior  court  of  the  State  of  Wash- 
ington, for  the  county  of  Spokane,  do  hereby  certify  that  the  above  and 
foregoing  is  a  true  and  correct  copy  of  the  indictment  in  the  above 
entitled  cause  as  the  same  now  appears  on  file  and  of  record  in  my 
office. 

In  WrTNESB  Whebeof,  I  have  hereunto  set  my  hand  and  affixed  the 
«eal  of  said  court  this  6th  day  of  July,  1909. 

C.  E.  Atkinson,  Clerk, 
[seal.]  By  Otto  Bleuneb,  Deputy. 


Senate  Chamber, 
Olympia,  Wash.,  July  14,  1909. 

The  following  replication  of  the  complainants  was  this  day 
filed  with  the  secretary  of  the  Senate : 

In  the  Senate  of  the  State  of  Washington  Sitting  as  a  High 
Court  of  Impeachment. 

The  House  of  Representatives  of  the  State  1 

OF  Washington,  In  the  name  of  Themselves  | 

and  of  all   of  the  People  of  the  State   of  I 

Washington,  | 

Complainants, 
vs. 

John  H.  Schively,  Insurance  Commissioner  of 
the  State  of  Washington, 

Respondent. 

Come  now  Leo.  O.  Meigs,  Lester  P.  Edge,  and  W.  W.  Sparks,  the 
Bianagera  of  the  House  of  Representatives,  In  person  and  hy  W.  P.  Bell, 
attorney  general,  and  George  A.  Lee,  assistant  attorney  general,  their 
counsel,  and  for  reply  to  the  answer  of  John  H.  Schively  to  the  articles 
of  impeachment  filed  herein  say: 

L 

That  the  ohjections  to  the  participation  in  said  trial  by  certain  sena- 
tors made  by  the  said  J.  H.  Schively  and  contained  In  paragraphs  one. 


REPLICATION. 
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two,  three  and  four  of  said  answer  should  be  overruled,  for  the  reason 
that  article  V  of  the  Ck)n8titutlon  of  the  State  of  Washington  providea 
that  "all  Impeachments  shall  be  tried  by  the  Senate,"  and  that  there 
is  no  provision  for  any  senator  being  excused  or  for  any  person  taking 
his  place  in  the  trial  of  impeachments  in  case  a  senator  should  be  ex- 
cused; and  for  the  further  reason  that  said  objections  contained  in 
said  paragraphs  of  said  answer  do  not  state  facts  sufllclent  to  disqualify 
said  senators  or  any  of  them  from  sitting  in  the  trial  of  said  lmi>each- 
ment. 

II. 
That  the  motion  to  strike  article  XXV  of  said  articles  of  impeach- 
ment, contained  in  paragraph  five  of  said  answer,  should  be  denied  for 
the  reason  that  section  2,  article  V  of  the  Ck)nstitution  of  the  State  of 
Washington  provides  that  the  party  impeached,  "whether  convicted  or 
acquitted,  shall,  nevertheless,  be  liable  to  prosecution,  trial.  Judgment 
and  punishment  according  to  law." 

III. 
That  the  demurrers  contained  in  paragraphs  six  to  twenty-four,  inclu- 
sive, of  said  answer  to  said  articles  of  impeachment  should  be  overruled^ 
for  the  reason  that  the  matters  therein  stated  furnish  no  foundation  in 
law  or  in  fact  for  the  sustaining  of  said  demurrers. 

IV. 

And  replying  to  the  further  answer  of  the  said  J.  H.  Schively,  said 
managers  deny  each  and  every  affirmative  allegation  contained  in  para- 
graphs one  to  twenty-three,  inclusive,  of  said  answer,  which  denies  or 
traverses  any  allegation  contained  in  the  articles  of  impeachment  here- 
tofore filed  herein ;  and  especially  deny  that  the  said  J.  H.  Schively  was 
simply  an  employee  in  the  ofDice  of  secretary  of  state;  but  allege  that 
the  said  J.  H.  Schively  was  the  duly  appointed  and  acting  deputy  insur- 
ance commissioner  of  the  State  of  Washington  during  the  times  therein 
mentioned. 

V. 

And  replying  to  the  further  and  affirmative  defense  contained  in 
paragraphs  one  to  ten,  inclusive,  of  said  answer,  said  managers  say: 

First,  That  the  matters  and  things  alleged  and  set  forth  in  said 
affirmative  defense  do  not  state  facts  sufficient  to  constitute  a  defense 
to  said  articles  of  impeachment  or  any  part  thereof. 

Second,  That  all  the  matters  and  things  contained  in  said  affirma- 
tive defense  are  entirely  foreign  to  any  facts  alleged  in  the  articles  of 
impeachment,  and  do  not  in  any  manner  deny  or  controvert  the  said 
articles  of  impeachment,  or  any  of  them,  or  any  part  thereof;  and  that 
said  matters  and  things  so  contained  in  said  affirmative  defense  are 
utterly  irrelevant  and  immaterial  and  tend  only  and  solely  to  cloud  the 
true  issues  herein. 

Third.  That  the  said  matters  and  things  contained  in  said  affirma- 
tive defense,  and  more  particularly  contained  in  paragraph  nine  thereof^ 
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are  denials  of  conclusions  stated  In  the  report  of  the  Investigating  Com- 
mittee filed  as  an  exhibit  in  said  answer,  and  do  not  deny  or  purport 
to  deny  any  allegations  contained  in  the  articles  of  impeachment  filed 
herein. 

VI. 

And  replying  further,  the  said  managers  state  that  they  have  con- 
sidered the  several  answers  of  the  said  J.  H.  Schlvely,  insurance  com- 
missioner of  the  State  of  Washington,  to  the  several  articles  of  impeach- 
ment against  him  by  the  House  of  Representatives  exhibited  in  the 
name  of  themselves  and  of  all  the  people  of  the  State  of  Washington, 
and  reserving  to  themselves  all  advantage  of  exception  to  the  sufficiency, 
competency  or  relevancy  of  his  answer  to  each  and  all  the  said  articles 
of  impeachment  exhibited  against  the  said  J.  H.  Schlvely,  insurance 
commissioner  of  the  State  of  Washington,  do  deny  each  and  every  aver- 
ment and  allegation  in  said  several  answers  or  allegations  or  either  of 
them  which  denies  or  traverses  the  acts,  intents,  crimes  or  misdemeanors 
charged  against  the  said  J.  H.  Schlvely  in  said  articles  of  impeachment 
or  either  of  them;  and  for  replication  to  said  answer  do  say  that  the 
said  J.  H.  Schlvely,  insurance  commissioner  of  the  State  of  Washington, 
is  guilty  of  the  high  crimes,  misdemeanors  and  malfeasance  In  office 
mentioned  in  said  articl|9S,  and  that  the  House  of  Representatives  by 
the  said  managers  are  ready  to  prove  the  same. 

Leo.  0.  Meigs, 
Lestes  p.  Edge, 
W.  W.  Sparks, 

Managers, 
W.  P.  Bell,  Attorney  General, 
Geo.  a.  Lee,  Assistant  Attorney  General, 
Counsel  for  Managers, 


State  of  Washington, 


'1 


County  of  Thvbston. 

Lester  P.  Edge,  being  first  duly  sworn,  on  oath  deposes  and  says: 
That  he  is  one  of  the  managers  above  named;  that  he  has  read  the 
foregoing  replication,  knows  the  contents  thereof,  and  the  same  is  true, 
as  he  verily  believes. 

Lester  P.  Edge. 
Subscribed  and  sworn  to  before  me  this  12th  day  of  July,  1909. 

W.  F.  Magill, 
Notary  Public  in  and  for  the  State  of  Wash- 
ington, residing  at  Olympia,  Washington, 
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Senate  Chamber, 
Olympia,  Wash.,  July  20,  1909. 

Pursuant  to  notice  served  on  Greo.  C.  Israel,  counsel  for  the 
respondent,  J.  H.  Schively,  appeared  Honorable  W.  P.  Bell, 
attorney  general  of  the  State  of  Washington,  and  counsel  for 
the  board  of  managers,  before  President  A.  S.  Ruth,  and  peti- 
tioned that  commissions  be  issued  for  the  purpose  of  taking 
testimony  of  witnesses  in  foreign  states,  upon  the  submitted 
written  interrogatories.  The  president  instructed  the  secretary 
to  issue  the  commissions  and  forward  the  said  depositions  to 
the  proper  officers. 


Senate  Chamber, 
Olympia,  Wash.,  August  6,  1909. 

Pursuant  to  notice  served  on  Attorney  Greneral  W.  P.  Bell, 
counsel  for  the  board  of  managers,  appeared  Geo.  C.  Israel, 
counsel  for  the  respondent,  J.  H.  Schively,  before  President 
A.  S.  Ruth,  and  petitioned  that  commissions  be  issued  to  take 
the  testimony  of  fifty-eight  witnesses  in  foreign  states,  upon 
the  interrogatories  submitted.  Attorney  Bell  and  Mr.  Man- 
ager Meigs  objected  to  the  interrogatories,  both  as  to  the  num- 
ber of  depositions  and  as  to  the  materiality  of  the  question  pro- 
pounded. 

The  secretary  was  instructed  by  the  president  to  issue  com- 
missions to  take  the  testimony  of  thirty  of  the  witnesses,  the 
attorney  for  the  respondent  to  select  the  parties  whose  testi- 
mony should  be  taken. 


Senate  Chamber, 
Olympia,  Wash.,  August  11,  1909. 

The  Senate,  sitting  as  a  court  of  impeachment,  convened  at 
2:30  p.  m.,  President  Ruth  presiding. 

By  Mr.  Israel:  Mr.  President  and  Gentlemen  of  this  Honorable 
Court — Under  the  rules  of  procedure  that  were  adopted  by  this  honor- 
able body  as  a  Senate,  to  govern  It  while  sitting  as  a  high  court  of 
impeachment,  it  has  been  necessary  for  the  respondent  to  group  in  his 
single  answer  each  and  every  legal  objection  that  he  sees  fit  to  urge  in 


Digitized  by 


Google 


IMP&ACHMBNT  PROCBBDINGS  109 

tliis  honorable  court,  as  well  as  his  answer  to  the  sufficiency  of  the 
articles  of  impeachment  and  to  the  merits. 

Ordinarily,  in  the  common  practice  that  obtains  in  the  courts,  the 
matters  to  which  I  now  address  myself  would  have  been  filed,  urged 
and  passed  upon  before  the  coming  of  the  respondent's  answer  to  any 
of  the  charges  that  are  made  against  him  in  the  articles  of  impeach- 
ment; but  under  this  practice  these  matters  are,  as  a  matter  of  neces- 
sity, incorporated  in  the  answer. 

In  the  opening  of  his  answer  and  at  the  threshold  of  this  proposed 
trial  the  respondent  challenges  the  right  of  certain  of  these  senators  to 
iit  as  members  of  this  court,  basing  his  challenge  upon  the  allegation 
that  each  and  all  of  such  honorable  gentlemen  are  disqualified  to  sit  as 
triers  of  the  articles  of  impeachment  exhibited  by  the  House.  The 
reasons  of  the  disqualification  as  to  each  of  them  are  fully  set  forth 
in  the  objections  and  under  the  oath  of  the  respondent  as  to  their 
truthfulness. 

In  the  answer,  the  first  objection  and  challenge  Is  to  the  ineligibility 
of  Senator  Paulhamus  to  so  sit,  and  the  reasons  assigned  under  oath 
that  are  claimed  to  disqualify  him  are  set  forth  in  a  separate  paragraph. 

The  second  challenge  is  directed  against  Senator  Fishback,  and 
again  the  reasons  are  fully  set  forth  in  a  separate  paragraph. 

The  third  challenge  is  as  to  the  competency  of  Senator  Allen  to  sit, 
and  again  the  reasons  for  his  exclusion  are  fully  set  forth,  while  in 
yet  a  fourth  paragraph  the  reasons  are  alleged  as  to  the  disqualification 
of  all  three  of  these  mentioned  senators,  and,  as  well,  Senators  Ander- 
son, Arrasmith,  Blair,  Brown,  Cox,  Davis,  Falconer,  Fatland,  McGregor, 
Myers,  Poison  and  Stevenson. 

To  separately  discuss  each  of  these  paragraphs  would  necessitate 
ionr  arguments  which  can  be  accomplished  in  one;  therefore,  as  a  mat- 
ter of  expediency  and  to  save  time,  I  direct  my  discussion  generally  to 
all  four  of  the  paragraphs  as  to  the  disqualification  of  the  various 
senators  as  enumerated  and  set  forth  in  each  of  those  paragraphs, 
expecting  this  honorable  court  at  the  conclusion  of  the  argument  to 
pass  upon  these  objections  separately  and  in  the  order  in  which  they 
are  set  forth  in  the  answer. 

In  order  that  these  objections  and  the  reasons  for  these  challenges 
Qiay  be  fresh  in  our  minds  while  discussing  them,  I  will  read  them : 

I. 
The  respondent  objects  and  excepts  to  the  sitting  herein  as  a  mem- 
^r  of  this  court  of  one  W.  H.  Paulhamus,  senator-elect  from  the 
twenty-fifth  senatorial  district  of  the  State  of  Washington,  and  by 
virtue  of  his  said  office  a  member  of  this  court,  and  who  purposes  to 
sit  as  a  member  thereof  in  the  trial  of  this  respondent,  and  to  de- 
termine therefn  both  the  questions  of  law  and  fact  to  be  therein  de- 
termined, and  as  well  the  guilt  or  innocence  of  this  respondent  as  to 
the  matters  and  things  charged  in  said  articles  of  impeachment,  for 
the  reason  that  the  said  Paulhamus,  as  a  member  of  this  honorable 
court  and  tribunal,  is  disqualified  from  such  membership  by  reason 
^  his  bias  and  prejudice  and  personal  enmity  towards  this  respondent, 
iQ  this:    That  heretofore  the  said  Paulhamus,  as  such  senator,  at  the 
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regular  session  of  the  legislature  of  the  State  of  Washington,  begun 
and  held  on  the  11th  day  of  January,  1909,.  did  join  in  a  report  to  the 
Senate  of  said  legislature  reconunendlng  the  Investigation  and  ex- 
amination of  the  affairs  of  this  respondent's  office,  and  as  well  those 
of  the  insurance  department  of  the  State  of  Washington  for  past  years. 

That  thereafter,  and  after  the  filing  of  the  report  of  a  certain  com- 
mittee of  Investigation  that  grew  out  of  such  resolution,  the  said  Paul- 
hamus  did  on  or  about  Saturday,  the  12th  day  of  June,  1909,  at  Puyallup, 
in  the  county  of  Pierce,  State  of  Washington,  while  discussing  the 
calling  of  the  extraordinary  session  of  the  legislature  of  the  State  of 
Washington,  out  of  which  these  articles  of  impeachment  grew,  and 
while  discussing  the  said  report  in  so  far  as  it  related  to  this  respond- 
ent, say  among  other  things  of  and  concerning  this  respondent,  as 
follows,  to-wlt:  "If  the  public  sentiment  I  have  met  with  is  the  same 
elsewhere,  the  Schively  incident  should  be  closed  within  twenty-four 
hours  after  two  o'clock  of  the  afternoon  of  June  twenty-third.  It  is 
my  belief  there  will  not  be  a  single  vote  in  either  the  House  or  the 
Senate  for  the  retention  of  Schively  in  his  present  position.  •  •  •  • 
I  have  failed  to  find  a  single  person  who  does  not  believe  Mr.  Schively 
is  absolutely  guilty  and  should  be  removed  from  office."  And  that  the 
said  statements  by  the  said  Paulhamus  were  of  and  concerning  the 
guilt  or  innocence  of  this  respondent  of  the  matters  and  things  now 
charged  herein  against  him  in  these  articles  of  impeachment,  and  at 
said  time  a  matter  of  the  charges  against  this  respondent  in  the  report 
of  the  said  investigating  committee  to  the  governor  of  the  State  of 
Washington. 

That  the  said  Paulhamus  from  thence  until  the  present  time  has 
many  times  expressed  his  abiding  conviction  of  the  guilt  of  this  re- 
spondent as  to  matters  and  things  charged  in  said  articles  of  impeach- 
ment, botA  in  debate  in  the  Senate  of  the  State  of  Washington  and  in 
and  about  the  corridors  of  the  state  house  of  the  State  of  Washington, 
and  in  the  public  places  of  the  cities  of  Olympia  and  Tacoma;  and  that 
the  said  Paulhamus  has  pre-judged  the  guilt  or  Innocence  of  this  re- 
spondent, and  expressed  his  conviction  of  his  guilt,  and  exhibited  ac- 
tual bias  and  prejudice  and  personal  enmity  towards  this  respondent, 
and  that  the  said  Paulhamus  cannot  sit  in  this  honorable  court  as  a 
fair  and  impartial  Judge  or  member  of  Jury  to  pass  upon  any  question 
of  law  or  fact  that  must  be  decided  by  the  members  of  this  honorable 
court,  or  act  as  a  fair  or  impartial  Judge  or  Juror  herein. 

II. 
The  respondent  objects  and  excepts  to  the  sitting  herein  as  a  mem- 
ber of  this  court  of  one  P.  L.  Allen,  senator-elect  from  the  thirty-third 
senatorial  district  of  the  State  of  Washington,  and  by  virtue  of  his 
said  office  a  member  of  this  court,  and  who  purposes  to  sit  as  a  mem- 
ber thereof  in  the  trial  of  this  respondent,  and  to  determine  therein 
both  the  questions  of  law  and  fact  to  be  therein  determined,  and  as 
well  the  guilt  or  innocence  of  this  respondent  as  to  the  matters  and 
things  charged  in  said  articles  of  impeachment,  for  the  reason  that 
said  Allen,  as  a  member  of  this  honorable  court  and  tribunal,  is  dis- 
qualified from  such  membership  by  reason  of  his  bias,  prejudice  and 
personal  enmity  towards  this  respondent,  in  this:  That  heretofore, 
on  March  11,  1909,  the  legislature  of  the  State  of  Washington  adopted 
House  concurrent  resolution  No.  16,  authorizing  the  appointment  of 
a  legislative  investigating  committee  for  the  purpose  of  investigating 
certain  state  offices,  including  that  of  the  secretary  of  state  and  the 
insurance  commissioner  of  the  State  of  Washington,  and  according  to 
said  resolution  the  president  of  the  Senate  of  the  State  of  Washington 
and  the  speaker  of  the  House  thereof  did  appoint  a  committee  to  be 
constituted  as  an  investigating  committee,  and  which  consisted  of  five 
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memben,  one  of  whom  was  the  said  Allen;  and  that  thereafter  the 
said  committee  and  the  said  Allen,  as  chairman  thereof,  did  proceed 
to  the  inyestlgaUon  of  the  insurance  department  In  the  office  of  the 
secretary  of  state,  as  the  same  was  constituted  by  law  prior  to  the 
18th  day  of  January,  1909,  and  of  the  office  of  the  state  insurance  com- 
mlBsioner  after  said  date,  which  was  then  and  is  now  held  by  your 
respondent;  and  the  said  Allen,  as  a  member  of  said  committee,  did 
join  with  the  said  committee  in  a  report  to  the  Honorable  M.  E.  Hay, 
governor  of  the  State  of  Washington,  of  the  findings  of  said  legislative 
inyestigating  committee  concerning  the  department  of  the  secretary 
of  state  and  insurance  commissioner  of  the  State  of  Washington,  and 
did  incorporate  in  said  findings  eighteen  purported  findings  of  fact, 
together  with  one  conclusion  by  them  deduced  therefrom  all  of  which 
more  fully  appears  from  a  copy  of  said  report  which  is  attached  to 
this  answer  and  marked  "Exhibit  A,"  and  now  made  a  part  of  this 
objection  and  exception,  and  now  referred  to  in  connection  therewith 
and  to  be  considered  therewith,  and  from  the  said  findings  did  con- 
clude and  report  to  the  said  goremor,  among  other  things,  that  he 
found  that  this  respondent  had  been  guilty  of  wrongful,  arbitrary  and 
unwarranted  conduct,  and  such  as  was  not  only  highly  reprehensible 
but  extremely  injurious  to  the  interests  of  the  insuring  public  of  this 
state,  and  that  by  his  gross  neglect  of  official  duties  he  had  caused 
insolvent,  irresponsible  and  fraudulent  companies  to  flourish  and  pros- 
per for  a  time;  and  that  he  had  failed  to  perform  the  duties  imposed 
upon  him  by  the  insurance  laws,  and  that  he  had  been  shown  to  be 
incompetent  and  inefficient,  and  had  brought  the  insurance  department 
of  the  State  of  Washington  into  great  disrepute,  both  in  this  state  and 
abroad;  and  that  he  had  wrongfully  collected  excessive  fees,  and  that 
by  his  conduct  had  branded  himself  as  a  corrupt  and  unworthy  public 
official. 

And  the  said  Allen  did  by  the  said  report  and  by  his  conclusions 
therein  express  to  the  said  governor  that  he  had  determined  in  his 
own  mind  and  to  his  own  satisfaction  that  this  respondent  was  and 
had  been  guilty  of  malfeasance  and  misfeasance  in  office,  and  did  ex- 
hibit therein  a  condition  of  mind  greatly  biased  and  prejudiced  against 
this  respondent,  and  an  enmity  towards  and  to  him;  and  that  all  the 
matters  and  things  so  set  forth  in  the  said  findings,  from  which  the 
said  conclusion  was  so  announced  by  the  said  Allen,  are  the  identical 
matters  and  things  set  forth  in  the  articles  of  impeachment  herein  by 
the  House  of  Representatives  aforesaid  as  high  crimes,  misdemeanors 
and  malfeasance  in  office,  as  to  the  guilt  or  innocence  of  which  it  is 
proposed  by  the  said  trial  by  this  court  that  this  respondent  shall  now 
be  adjudged  guilty  or  innocent,  each  of  the  said  findings  of  fact  as 
aforesaid  in  said  report  being  the  basis  of  an  article  of  impeachment 
in  the  articles  of  impeachment  here  exhibited  for  the  answer  and  trial 
of  this  respondent  as  to  his  guilt  or  innocence. 

That  the  said  Allen  from  thence  until  the  present  time  has  many 
times  expressed  his  abiding  conviction  of  the  guilt  of  this  respondent 
as  to  the  matters  and  things  charged  in  said  articles  of  impeachment, 
and  that  the  said  Allen  has  pre-Judged  the  guilt  or  innocence  of  this 
respondent  in  relation  thereto,  has  expressed  his  conviction  of  the  re- 
spondent's guilt,  and  exhibited  actual  bias  and  prejudice  and  personal 
enmity  towards  this  respondent,  and  that  the  said  Allen  cannot  sit  in 
this  honorable  court  as  a  fair  and  impartial  judge  or  member  of  jury 
to  pass  upon  any  of  the  questions  of  law  or  fact  that  must  be  decided 
by  the  members  of  this  honorable  court  in  passing  upon  each  of  said 
articles  of  impeachment,  and  cannot  sit  as  a  fair  or  impartial  judge 
or  juror  herein,  but  will,  if  permitted  to  sit  for  the  trial  of  respondent 
herein,  take  with  him  in  said  trial  such  bias,  prejudice,  enmity,  opinion 
and  pre-judgment  to  abide  with  him  during  the  trial  irrespective  of  the 
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evidence,  and  to  influence  him  and  guide  his  judgment  in  his  final  vote 
upon  the  guilt  or  innocence  of  this  respondent,  should  such  vote  be 
required  during  the  trii^l  herein. 

III. 

The  respondent  objects  and  excepts  to  the  sitting  herein  as  a  mem- 
ber of  this  court  of  one  H.  O.  Fishback,  senator-elect  from  the  twentieth 
senatorial  district  of  the  State  of  Washington,  and  by  virtue  of  his 
said  office  a  member  of  this  court,  and  who  purposes  to  sit  as  a  member 
thereof  in  the  trial  of  this  respondent,  and  to  determine  therein  both 
the  questions  of  law  and  fact  to  be  therein  determined,  and  as  well  the 
guilt  or  innocence  of  this  respondent  as  to  the  matters  and  thinga 
charged  in  said  articles  of  impeachment,  for  the  reason  that  said 
Fishback,  as  a  member  of  this  honorable  court  and  tribunal,  is  dis- 
qualified from  such  membership  by  reason  of  his  bias,  prejudice  and 
personal  enmity  towards  this  respondent.  In  this:  That  heretofore,  on 
March  11,  1909,  the  legislature  of  the  State  of  Washington  adopted 
House  concurrent  resolution  No.  16,  authorizing  the  appointment  of 
a  legislative  investigating  committee  for  the  purpose  of  investigating 
certain  state  offices,  including  that  of  the  secretary  of  state  and  in- 
surance' commissioner  of  the  State  of  Washington,  and  according  to 
said  resolution  the  president  of  the  Senate  of  the  State  of  Washington 
and  the  speaker  of  the  House  thereof  did  appoint  a  committee  to  be 
constituted  as  an  investigating  committee,  and  which  consisted  of  five 
members,  one  of  whom  was  the  said  Fishback;  and  that  thereafter  the 
said  committee  and  the  said  Fishback,  as  a  member  thereof,  did  pro- 
ceed to  the  investigation  of  the  insurance  department  in  the  office  of 
the  secretary  of  state,  as  the  same  was  constituted  by  law  prior  to  the 
13th  day  of  January,  1909,  and  of  the  office  of  the  state  insurance  com- 
missioner after  said  date,  which  was  then  and  is  now  held  by  your 
respondent;  and  the  said  Fishback,  as  a  member  of  said  committee,  did 
join  with  the  said  committee  in  a  report  to  the  Honorable  M.  B.  Hay, 
governor  of  the  State  of  Washington,  of  the  findings  of  said  legislative 
investigating  committee  concerning  the  department  of  the  secretary 
of  state  and  insurance  commissioner  of  the  State  of  Washington,  and 
did  incorporate  in  said  findings  eighteen  purported  findings  of  fact, 
together  with  one  conclusion  by  them  deduced  therefrom,  all  of  which 
more  fully  appears  from  a  copy  of  said  report  which  is  attached  to  this 
answer  and  marked  "Exhibit  A,"  and  now  made  a  part  of  this  objection 
and  exception,  and  now  referred  to  in  connection  therewith  and  to  be 
considered  therewith,  and  from  the  said  findings  did  conclude  and 
report  to  the  said  governor,  among  other  things,  that  he  found  that 
this  respondent  had  been  guilty  of  wrongful,  arbitrary  and  unwarranted 
conduct,  and  such  as  was  not  only  highly  reprehensible,  but  extremely 
injurious  to  the  interests  of  the  insuring  public  of  this  state,  and  that 
by  his  gross  neglect  of  official  duties  he  had  caused  insolvent,  irre- 
sponsible and  fraudulent  companies  to  flourish  and  prosper  for  a  time; 
and  that  he  had  failed  to  perform  the  duties  imposed  upon  him  by  the 
insurance  laws,  and  that  he  bad  been  shown  to  be  incompetent  and 
inefficient,  and  had  brought  the  insurance  department  of  the  State  of 
Washington  into  great  disrepute,  both  in  this  state  and  abroad;  and 
that  he  had  wrongfully  collected  excessive  fees,  and  that  by  his  conduct 
he  had  branded  himself  as  a  corrupt  and  unworthy  public  official. 

And  the  said  Fishback  did  by  the  said  report  and  by  his  conclusions 
therein  express  to  the  said  governor  that  he  had  determined  in  his 
own  mind  and  to  his  own  satisfaction  that  this  respondent  was  and 
had  been  guilty  of  malfeasance  and  misfeasance  in  office,  and  did  ex- 
hibit therein  a  condition  of  mind  greatly  biased  and  prejudiced  against 
this  respondent,  and  an  enmity  towards  and  to  him;  and  that  all  the 
matters  and  things  so  set  forth  in  the  said  findings,  from  which  the 
said  conclusion  was  so  announced  by  the  said  Fishback,  are  the  identl- 
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cal  matters  and  things  set  forth  In  the  articles  of  impeachment  herein 
hj  the  House  of  Representatives  aforesaid,  as  high  crimes,  mlsde- 
zneanors  and  malfeasance  in  office,  as  to  the  guilt  or  innocence  of  which 
It  is  proposed  by  the  said  trial  by  this  court  that  this  respondent  shall 
now  be  adjudged  guilty  or  Innocent,  each  of  the  said  findings  of  fact 
as  aforesaid  in  said  report  being  the  basis  of  an  article  of  impeach- 
ment in  the  articles  of  impeachment  here  exhibited  for  the  answer  and 
trial  of  this  respondent  as  to  his  guilt  or  innocence. 

That  the  said  Fishback  from  thence  until  the  present  time  has 
many  times  expressed  his  abiding  conviction  of  the  guilt  of  this  re- 
spondent as  to  the  matters  and  things  charged  in  said  articles  of  im- 
peachment, and  that  the  said  Fishback  has  pre-judged  the  guilt  or 
innocence  of  this  respondent  in  relation  thereto,  has  expressed  *  his 
conviction  of  the  respondent's  guilt,  and  exhibited  actual  bias  and 
piiejudice  and  personal  enmity  towards  this  respondent,  and  that  the 
said  Fishback  cannot  sit  in  this  honorable  court  as  a  fair  and  im- 
partial Judge  or  member  of  jury  to  pass  upon  any  of  the  questions  of 
law  or  fact  that  must  be  decided  by  the  members  of  this  honorable 
court  in  passing  upon  each  of  said  articles  of  impeachment,  and  can- 
not sit  as  a  fair  or  impartial  Judge  or  Juror  herein,  but  will,  if  per- 
mitted to  sit  for  the  trial  of  respondent  herein,  take  with  him  in  said 
trial  such  bias,  prejudice,  enmity,  opinion  and  pre-judgment  to  abide 
with  him  during  the  trial,  irrespective  of  the  evidence,  and  to  influence 
him  and  guide  his  Judgment  in  his  final  vote  upon  the  guilt  or  inno- 
cence of  this  respondent,  should  such  vote  be  required  during  the  trial 
herein. 

IV. 

The  respondent  further  objects  and  excepts  to  the  sitting  herein 
as  members  of  this  court  of  each  and  all  of  the  following  named 
persons,  to-wit:  A.  W.  Anderson,  senator-elect  from  the  second  sena- 
torial district  of  the  State  of  Washington;  Joseph  Arrasmith,  senator- 
elect  from  the  ninth  senatorial  district  of  the  State  of  Washington; 
John  L.  Blair,  senator-elect  from'  the  twenty-fourth  senatorial  dis- 
trict of  the  State  of  Washington;  Ed.  Brown,  senator-elect  from  the 
forty-first  senatorial  district  of  the  State  of  Washington;  J,  W.  Bryan, 
senator-elect  from  the  twenty-third  senatorial  district  of  the  State  of 
Washington;  D.  H.  Cox,  senator-elect  from  the  twelfth  senatorial  dis- 
trict of  the  State  of  Washington;  Evan  C.  Davis,  senator-elect  from 
the  first  senatorial  district  of  the  State  of  Washington;  J.  A.  Fal- 
coner, senator-elect  from  the  thirty-eighth  senatorial  district  of  the 
State  of  Washington;  H.  H.  Fatland,  senator-elect  from  the  twenty- 
ninth  senatorial  district  of  the  State  of  Washington;  Peter  McGregor, 
senator-elect  from  the  eighth  senatorial  district  of  the  State  of  Wash- 
ington; Charles  E.  Myers,  senator-elect  from  the  fourteenth  senatorial 
district  of  the  State  of  Washington;  Alex  Poison,  senator-elect  from 
the  twenty-first  senatorial  district  of  the  State  of  Washington;  John 
R.  Stevenson,  senator-elect  from  the  tenth  senatorial  district  of  the 
State  of  Washington;  and  as  well,  P.  L.  Allen,  senator-elect  from 
the  thirty-third  senatorial  district  of  the  State  of  Washington;  H.  O. 
Fishback,  senator-elect  from  the  twentieth  senatorial  district  of  the 
State  of  of  Washington,  and  W.  H.  Paulhamus,  senator-elect  from  the 
twenty-fifth  senatorial  district  of  the  State  of  Washington,  and  who  by 
virtue  of  their  said  offices  are  members  of  this  honorable  court,  and  who 
each  proposes  to  sit  as  a  member  thereof  in  the  trial  of  this  respondent, 
and  to  determine  therein  both  the  questions  of  law  and  fact  to  be 
therein  determined,  and  as  well  the  guilt  or  innocence  of  this  respond- 
ent as  to  the  matters  and  things  charged  in  said  articles  of  impeach- 
ment, for  the  reason  that  each  of  said  persons  and  all  of  said  persons 
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as  members  of  this  honorable  court  and  tribunal  are  disqualified  from 
such  membership  or  from  any  right  to  sit  in  judgment  of  law  or  fact 
therein  by  reason  of  his  and  each  of  his  and  all  of  their  bias  and 
prejudice  and  personal  enmity  towards  this  respondent,  in  this:  That 
heretofore,  on  the  11th  day  of  March.  1909,  the  legislature  of  the  State 
of  Washington,  by  House  concurrent  resolution  number  16,  did  authorise 
the  appointment  of  a  legislative  investigating  committee  for  the  purpose 
of  investigating  certain  offices  of  the  State  of  Washington,  including  the 
department  of  the  secretary  of  state  and  insurance  commissioner  of  the 
State  of  Washington,  upon  which  said  committee,  by  the  president  of 
the  Senate  and  of  the  speaker  of  the  House  appointing  and  the  Senate 
and  House  confirming,  there  was  appointed  Senator  P.  L.  Allen,  of  King 
county;  Senator  H.  O.  Fishback,  of  Lewis  county;  Representative  J.  C. 
Hubbell,  of  Kittitas  county:  Representative  Howard  Taylor,  of  King 
county,  and  Representative  W.  C.  McMaster,  of  King  county. 

That  thereafter  said  committee  convened  in  the  capitol  building 
at  Olympia,  Washington,  and  later  did  make  a  written  report  to  the 
Honorable  M.  E.  Hay,  governor  of  the  State  of  Washington,  concerning 
their  investigation  of  the  said  department  of  the  secretary  of  state  and 
insurance  commissioner  of  the  State  of  Washington,  together  with  their 
purported  findings  of  fact  and  conclusions  in  regard  thereto,  all  of 
which  is  fully  set  forth  in  "Exhibit  A,"  attached  to  this  answer  and  to 
which  reference  is  now  had  and  the  same  made  a  part  of  this  para- 
graph, exception  and  objection  of  this  answer. 

That  thereafter  the  said  M.  E.  Hay,  governor  of  the  State  of  Wash- 
ington, did  Issue  his  governor's  message  convening  the  legislature  of 
the  State  of  Washington  in  extraordinary  session,  and  did  on  the  23rd 
day  of  June,  1909,  deliver  to  said  legislature,  to-wlt,  to  the  Senate  and 
House  of  Representatives  thereof,  his  message  wherein  and  whereby, 
among  other  things,  he  did  report  to  said  legislature  of  and  concerning 
the  said  report  of  the  said  committee  as  follows,  to-wit: 

*The  findings  of  that  committee  bring  to  light  conditions  repugnant 
to  the  best  interests  of  the  state,  conditions  that  cannot  longer  be  tol- 
erated. They  contain  a  serious  indictment  against  the  present  insur- 
ance commissioner  of  this  state  and  the  former  secretary  of  state.  The 
evidence  cited  in  these  findings  .develops  the  fact  that  these  officials  were 
recreant  to  their  duty,  betrayed  the  trust  placed  in  them  and  violated 
every  consideration  of  honor  and  public  obligation  that  should  have 
regulated  their  conduct. 

"Because  of  these  revelations,  one  of  these  officials  has  resigned  his 
office  and  the  evidence  that  has  been  gathered  brands  the  other  as  unfit 
to  continue  in  a  position  of  responsibility.  There  is  no  denial  of  the 
moral  obliquity  on  the  part  of  the  accused  official — merely  the  specious 
plea  that  the  letter  of  the  law  has  not  been  violated.  In  the  face  of 
the  evidence  adduced  and  the  admission  of  the  charges  made,  one  course 
only  appears  open  to  the  legislature,  which  is  the  removal  from  ofllce 
of  this  delinquent  officer.  There  are  two  methods  open  to  you  by  which 
this  official  may  be  removed: 

"1.    By  impeachment  proceedings. 

"2.    By  abolishing  the  office. 

"The  power  of  impeachment,  which  is  solely  vested  in  the  House 
of  Representatives,  is  an  extremely  grave  and  serious  responsibility, 
not  lightly  to  be  exercised  or  heedlessly  invoked.  But,  when  an  occa- 
sion necessitating  such  procedure  arises,  it  should  be  met  with  firmness, 
the  interests  of  the  Individual  should  be  submerged  in  the  interests  of 
the  community  and  deaf  ears  turned  to  the  sophistry  of  the  corrupt 
Such  procedure  has  better  application  to  a  case  where  there  are  dis- 
puted questions  of  fact  as  to  the  guilt  or  innocence  of  the  officer  charged. 
The  other  method  can  be  properly  applied  where  the  guilt  is  confessed 
as  in  this  case. 
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*'I  recommend  that  you  pursue  one  or  the  other  of  the  above  methods 
aa  you  see  fit  and  deem  most  advantageous. 

**  •  ♦  ♦  In  the  case  before  you  for  consideration  the  course  for 
your  honorable  body  to  pursue  Is  as  well  defined  as  black  from  white. 
The  facts  are  before  you.  They  have  been  gathereed  by  a  committee 
of  your  own  creating,  a  committee  composed  of  those  who  favored  and 
those  who  opposed  this  investigation,  and  the  report  of  that  committee 
Is  the  unanimous  verdict  of  Its  members." 

All  of  which  more  fully  appears  from  a  copy  of  said  governor's 
message  hereto  attached  and  mieirked  ''Exhibit  B"  and  to  which  refer- 
ence is  now  had  and  the  same  made  a  part  of  this  objection  and  excep- 
tion to  said  members  of  this  honorable  court  sitting  in  the  trial  hereof, 
or  in  anywise  participating  in  the  determination  of  the  guilt  or  inno- 
cence of  this  respondent. 

That  said  report  was  received  and  read  by  the  said  persons  above 
mentioned  and  named  as  members  of  the  Senate  of  the  State  of  Wash- 
ington, and  that  thereby  respondent  avers  the  said  M.  E.  Hay  as  gover- 
nor of  the  State  of  Washington  undertook  to  say  and  did  say  to  said 
members  that  by  the  report  of  the  said  committee  this  respondent  stood 
convicted  without  further  trial  of  malfeasance  and  misfeasance,  high 
crimes  and  misdemeanors  in  office,  and  should  be  forthwith  and  sum- 
marily removed  from  said  office  without  further  trial,  and  that  said 
report  should  be  accepted  by  said  senators  as  complete  proof  of  the 
guilt  of  this  respondent  of  malfeasance,  high  crimes  and  misdemeanors; 
and  that  in  pursuance  of  said  message  there  was  on  the  24th  day  of 
June,  1909,  introduced  In  the  House  of  Representatives  of  said  legis- 
lature a  bill  and  act,  commonly  known  as  the  Palmer  bill,  and  whereby 
It  was  sought  by  the  said  House  of  Representatives  to  act  In  accord 
with  the  recommendations  of  said  governor's  message  and  tp  treat  this 
respondent  as  convicted  of  high  crimes  and  misdemeanors  and  malfeas- 
ance in  office,  and  to  summarily  remove  him  from  that  office  by  the 
abolition  of  that  office,  all  of  which  more  fully  appears  from  a  copy  of 
said  bill  which  is  hereunto  attached,  marked  ''Exhibit  C,"  to  which 
reference  is  now  had  and  the  same  made  a  part  of  this  exception  and 
objection. 

That  thereafter  such  proceedings  were  had  in  such  House  of  Repre- 
sentatives that  said  Palmer  bill  was  passed  by  a  vote  of  66  to  34,  and 
immediately  transmitted  to  the  Senate  of  the  said  legislature,  where 
the  same  was  by  the  advice,  motion  and  vote  in  that  behalf  of  each  and 
all  of  the  said  senators  and  persons  above  mentioned  sought  to  be 
passed  by  the  said  Senate,  and  that  each  and  all  of  said  persons  upon 
a  vote  in  said  Senate  to  indefinitely  postpone  said  bill  did  vote  against 
such  indefinite  postponement,  and  thereafter  by  their  vote  did  cause 
said  bill  to  be  referred  to  the  Committee  on  Public  Morals  of  said  Sen- 
ate; and  the  bill  having  been  so  referred,  the  said  House  of  Representa- 
tives from  thence,  to-wlt,  the  24th  day  of  June,  1909,  until  the  30th  day 
of  June,  1909,  failed  tq  further  proceed  towards  any  consideration  of 
the  filing  of  articles  of  impeachment  against  this  respondent,  but  did 
abate  all  action  in  that  behalf  between  said  dates;  and  until  said  time 
each  and  all  of  the  said  persons  and  senators  above  named,  aided,  coun- 
seled and  advised  by  the  said  M.  E.  Hay,  governor  of  the  State  of 
Washington,  did  seek  by  various  means  to  win  over  from  among  the 
remaining  senators  in  said  Senate  sufficient  votes  to  accomplish  the 
passing  of  said  Palmer  bill  in  the  said  Senate,  and  for  such  purpose 
did  argue  and  advance  the  assertions  and  statements  that  it  was  un- 
necessary that  this  respondent  be  tried  upon  articles  of  impeachment, 
or  that  any  articles  of  impeachment  should  be  found;  but  that  the  re- 
spondent was  guilty  of  malfeasance,  high  crimes  and  misdemeanors,  and 
guilty  of  the  matters  and  things  reported  in  the  said  committee's  report, 
and  that  he  should  be  summarily  removed  without  further  trial,  and 
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bad  been  sufficiently  tried  and  stood  convicted;  and  eacb  and  all  of 
said  persons  above  mentioned  were  at  said  time,  bave  ever  since  been 
and  are  now  so  of  tbe  fixed  opinion  of  tbe  guilt  of  tbis  respondent  of 
tbe  matters  and  tbings  contained  in  said  report  of  bis  guilt  of  malfeas- 
ance, bigb  crimes  and  misdemeanors  in  office;  and  tbat  in  pursuance 
of  tbeir  and  eacb  of  tbeir  policies  to  pass  tbe  said  Palmer  bill  and  to 
abolisb  tbe  office  of  said  insurance  commissioner,  tbey  eacb  and  all 
stated  and  agreed  tbat  tbe  said  proposed  abolition  was  solely  for  tbe 
purpose  of  removing  respondent  from  office  and  of  treating  bim  as 
guilty  of  tbe  matters  and  tbings  cbarged  against  bim  in  tbese  articles 
of  impeacbment  witbout  furtber  trial ;  and  tbey  and  each  of  tbem  tben, 
ever  since  and  do  now  entertain  sucb  abiding  conviction  of  tbe  guilt  of 
tbis  respondent  in  tbat  bebalf. 

Tbat  thereafter  between  said  dates,  and  on  Thursday  tbe  24tb  day 
of  June,  1909,  eacb  and  all  of  said  persons  so  above  excepted  and  ob- 
jected to,  did  meet  in  caucus  in  tbe  office  of  tbe  governor  of  the  State 
of  Washington,  and  did  there  discuss  ways  and  means  whereby  other 
votes  of  senators  in  the  State  of  Washington  could  be  accomplished  to 
tbe  support  of  the  said  Palmer  bill  for  the  sole  purpose  of  removing 
tbis  respondent  from  such  office  by  the  abolition  of  tbe  office,  and  for 
no  other  purpose. 

And  your  respondent  furtber  avers  tbat  all  of  the  matters  and  things 
contained  in  tbe  said  report  of  the  said  committee,  and  upon  which 
each  and  all  of  the  said  parties  did  pre-Judge,  form  and  express  an 
opinion  as  to  the  guilt  of  this  respondent  in  relation  thereto,  are  tbe 
matters  and  things  and  basis  of  each  and  all  of  the  articles  of  impeacb- 
ment formulated  herein. 

And  your  respondent  further  avers  tbat  no  attempt  was  made  to 
formulate  tbe  articles  of  impeachment  herein  until  each  and  all  of  tbe 
said  parties  above  objected  and  excepted  to  had  determined  tbe  im- 
possibility of  passing  in  the  said  Senate  the  said  Palmer  bill,  and  bad 
caused  such  information  to  be  conveyed  to  said  House  of  Representa- 
tives. And  your  respondent  avers  that  by  reason  of  the  mental  attitude 
of  eacb  and  all  of  said  persons  and  their  acts  as  aforesaid,  that  eacb 
and  all  of  them  have  pre-judged  this  respondent  as  to  the  matters  and 
things  exhibited  against  him  in  these  articles  of  impeacbment,  and 
bave  not  only  formed  but  expressed  an  unqualified  opinion  as  to  the 
guilt  of  the  respondent  in  that  behalf,  and  that  they  do  now  entertain 
actual  bias  and  prejudice  and  personal  enmity  towards  tbis  respondent; 
and  that  they  and  each  of  them  cannot  sit  In  this  honorable  court  as 
fair  and  impartial  judges  or  members  of  this  court  to  pass  upon  any 
question  of  law  or  fact  that  must  be  decided  by  the  members  of  this 
honorable  court  in  relation  to  said  articles  of  impeachment,  or  to  act 
as  fair  or  impartial  judges  or  jurors  herein;  and  that  If  each  or  any 
of  said  persons  be  permitted  to  sit  in  judgment  herein  of  this  respond- 
ent that  he  will  then  as  to  such  person  or  persons  be  pre-judged  and 
convicted  without  evidence  thereunto. 

Unfortunately,  or  mayhap  fortunately,  but  few  members  of  this 
honorable  court  have  been  trained  to  the  law,  or  have  had  any  occasion 
to  make  a  study  of  the  rules  of  its  administration;  consequently,  with 
a  desire  that  what  I  have  to  say  may  be  fully  understood  and  at  tbe 
same  time  the  legal  significance  flowing  from  such  statements  fully 
comprehended,  I  deem  it  necessary  to  indulge,  so  far  as  the  few  lawyers 
who  are  members  of  this  honorable  body  are  concerned,  in  statement 
of  matters  that  are  elementary  to  the  lawyer. 

As  to  each  and  all  of  these  allegations  just  read,  respondent  offered 
in  bis  challenge  to  produce  proof  as  to  the  truth  thereof. 
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These  allegations  and  this  offer  to  prove  them  left  open  to  the  man- 
agers of  the  honorable  House  two  courses  to  be  pursued  under  the  law, 
and  under  the  rules  adopted  by  this  honorable  court  for  its  guidance 
in  this  trial. 

The  first  course  was,  Should  any  of  the  allegations  so  made  against 
these  challenged  members,  or  any  of  them,  be  untrue,  or  deemed  by  the 
managers  to  be  untrue,  to  deny  them,  thus  making  an  issue  to  be  tried, 
and  thus  compelling  the  respondent  making  the  charges  to  prove  them 
at  the  bar  of  this  court. 

The  other  course  was,  if  the  charges  were  true,  or  deemed  true,  for 
the  managers  to  demur  to  them — that  is,  to  say  in  answer  to  them  that 
they  do  not  constitute,  although  true,  any  reason  why  such  members 
should  be  disqualified  from  sitting  as  triers  in  this  proceeding. 

It  is  presumed  that  these  managers  and  their  counsel  know  the  law 
and  that  they  have  acquainted  themselves  with  the  facts  and  have 
passed  in  solemn  Judgment  and  consultation  on  the  question  as  to  the 
truth  or  falsity  of  the  allegations  made;  and  I  do  not  think  the  pre- 
sumption is  a  violent  one  in  this  case. 

So  then,  taking  up  the  replication,  or  reply  of  these  managers  and 
their  counsel  to  this  answer  made  on  behalf  of  these  challenged  sena- 
tors, we  find  that  they  do  not  deny  the  truth  of  any  of  these  sworn 
statements  that  I  have  Just  read  to  you.  They  admit  them  and  refuse 
to  make  issue  upon  them,  but  say  to  the  lespondent,  in  legal  effect — 
for  such  is  the  rule  of  the  law  of  demurrer:  We  admit  all  of  the  state- 
ments that  you  have  made  regarding  these  senators  to  be  true,  but 
nevertheless  we  say  to  you  that,  being  true,  they  in  no  wise  disqualify 
these  challenged  senators  or  any  of  them  from  sitting  to  pass  Judgment 
in  this  trial. 

Thus  have  they  expressed  that  demurrer  in  their  reply: 

Come  now  Leo  O.  Meigs,  Lester  P.  Edge,  and  W.  W.  Sparks,  the  man- 
agers of  the  House  of  Representatives,  in  person  and  by  W.  P.  Bell,  at- 
torney genera],  and  George  A.  Lee,  assistant  attorney  general,  their 
counsel,  and  for  reply  to  the  answer  of  John  H.  Schively  to  the  articles 
of  impeachment  filed  herein  say: 

That  the  objections  to  the  participation  in  said  trial  by  certain  sena- 
tors, made  by  the  said  J.  H.  Schively,  and  contained  in  paragraphs  one, 
two,  three  and  four  of  said  answer,  should  be  overruled,  for  the  reason 
that  article  5  of  the  constitution  of  the  State  of  Washington  provides 
that  "all  impeachments  shall  be  tried  by  the  Senate,"  and  that  there  is 
no  provision  for  any  senator  being  excused  or  for  any  person  taking  his 
place  in  the  trial  of  impeachments  in  case  a  senator  should  bo  excused; 
and  for  the  further  reason  that  said  objections  contained  in  said  para- 
graphs of  said  answer  do  not  state  facts  sufficient  to  disqualify  said 
senators  or  any  of  them  from  sitting  in  the  trial  of  said  impeachment 

In  other  words,  they  say  to  this  challenge,  It  is  true,  but  it  cannot 
be  entertained — first,  because  article  5  of  the  constitution  provides  that 
all  impeachments  shall  be  tried  by  the  Senate;  secondly,  because  there 
is  no  provision  for  any  senator  being  excused  from  participation  in  an 
Impeachment  trial;  thirdly,  because,  admitting  all  of  the  facts  and 
allegations  in  the  challenges  to  be  true,  those  facts  and  allegations  are 
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not  sufficient  to  disqualify  said  senators  or  any  of  them  from  sitting 
in  the  trial;  and  this  Is  the  issue  that  confronts  this  court  at  this  time. 

John  Schlvely  says:  These  senators  should  not  try  me  because 
they  have  pre-Judged  me — have  expressed  an  opinion  that  I  am  guilty 
before  they  have  heard  any  evidence  either  for  or  against  me.  These 
senators,  through  the  managers  and  attorney  general,  answer  John 
Schlvely  by  saying:  It  is  true  we  pre-Judged  you  and  determined  upon 
your  guilt  before  we  took  any  oath  to  try  you,  but  we  are  senators, 
and  the  constitution  says  that  we  shall  try  matters  of  impeachment; 
besides,  the  constitution  does  not  make  any  provision  for  our  being 
excused;  and  besides  all  that,  the  fact  that  we  have  pre-Judged  you  does 
not  disqualify  us  or  permit  us  from  doing  impartial  Justice  toward  you 
according  to  the  constitution  and  the  laws  of  the  commonwealth  and 
according  to  the  law  and  the  evidence  that  may  be  produced,  as  we 
have  sworn  to  do. 

Gentlemen,  your  managers  may  so  answer  for  you;  you  may  perhaps 
have  the  temerity  after  your  admission  of  pre-judgment  to  so  answer; 
but  the  law  says  that  you  shall  not  so  answer.  The  law  says  that  you 
are  disqualified;  the  law  says  that  you  are  not  mentally  constituted  to 
try  this  man.  Many  courts  have  so  announced  the  law  to  be,  and  our 
supreme  court  has  said  in  the  Barnard  case  that  to  admit  you  to  make 
such  claim  would  be  farcical  and  manifestly  wrong,  and'  that  the  very 
idea  of  your  so  doing  must  necessarily  be  excluded  by  the  very  ex- 
pression, "administration  of  Justice." 

Before  further  discussing  this  question  of  your  disqualification  to 
sit  as  members  of  this  court,  permit  me  to  read  to  you  some  cases  that 
have  been  cited  and  approved  as  the  law  by  the  supreme  court  of  this 
state. 

[Mr.  Israel  here  read  from  several  decisionR  of  courts  of  other  states  and 
then  continued.] 

These  cases  are  all  referred  to  in  the  case  of  The  State  ex  rel.  Bar- 
nard V8.  Board  of  Education,  decided  by  our  supreme  court  and  found 
in  the  Nineteenth  Washington  Reports,  at  page  9,  to  which  decision  I 
shall  presently  invite  your  attention  as  being  the  law  governing  in  the 
disposition  of  these  motions. 

It  is  not  a  pleasant  task  to  ask  any  man  to  probe  his  own  conscience 
and  to  condemn  himself  as  unfit  to  perform  a  duty  or  office;  and  happily 
it  is  of  rare  instance  that  such  course  becomes  necessary,  but  in  the 
situation  confronting  me  there  is  no  escaping  that  responsibility  on 
behalf  of  this  respondent.  This  court,  by  fiction  of  the  law,  and  let 
us  hope  in  reality,  is  the  highest  court  that  can  be  convened  under  our 
constitution.  It  is  not  supposed  to  be  convened  in  solemn  conclave 
except  In  the  rarest  of  instances,  and  the  history  of  our  government 
shows  that  its  powers  have  been  rarely  invoked.  Many  states  of  the 
Union  have  never  had  occasion  or  considered  it  necessary  to  convene  a 
court  of  impeachment,  but  have  found  the  ordinary  provisions  of  the 
criminal  code  sufficient  to  accomplish  the  punishment  of  all  wrongdoers 
in  or  out  of  office;  and,  indeed,  a  glance  at  the  articles  of  impeachment 
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here  Beems  to  me  to  demonstrate  to  any  fair-minded  person  that  the 
convening  of  this  court  was  not  a  matter  of  necessity,  was  wholly  un- 
called for,  and  that  If  each  and  every  article  exhibited  in  this  impeach- 
ment was  deemed  true,  that  each  and  all,  so  far  as  they  can  be  con- 
strued to  charge  a  crime,  misdemeanor  or  malfeasance,  could  have  been 
sufficiently  tried  in  the  courts  of  our  state;  that  to  something  else,  save 
necessity,  is  attributable  its  being  called  together.  But  being  called  to- 
gether by  the  power  that  may  call  it,  and  being  convened  to  sit  in 
Judgment,  notwithstanding  it  is  the  highest  of  all  courts,  it  is  never- 
theless as  much  amenable  to  the  constitution  of  the  State  of  Wash- 
ington and  to  the  laws  of  the  State  of  Washington  as  is  the  court  of 
the  humblest  Justice  of  the  peace  in  all  of  this  commonwealth.  Indeed, 
you  have  declared  in  formulating  the  rules  that  are  to  guide  this  court 
and  govern  it  in  the  administration  of  its  offices,  that  the  rules  of  the 
common  law,  save  as  modified  by  statute,  and  as  now  administered  by 
the  courts  of  this  state  shall  govern  in  the  decision  of  all  questions  of 
evidence  and  of  all  interlocutory  matters  arising  during  the  progress  of 
the  trial,  whereinsoever  they  are  applicable.  Again,  before  this  respond- 
ent was  brought  to  the  bar  of  this  court  to  answer  these  charges  ex- 
hibited against  him,  each  member  of  this  court  solemnly  subscribed  to 
the  oath  provided  by  your  rules  in  conformity  with  the  direction  of  the 
constitution  of  your  state: 

I  solemnly  swear  that  in  all  things  appertaining  to  the  trial  of  the 
Impeachment  of  John  H.  Schively,  now  pending,  I  will  do  impartial 
Justice  according  to  the  constitution  and  the  laws,  and  according  to  the 
law  and  the  evidence  that  may  be  produced  before  this  body  upon  the 
bearing  of  such  proceeding.    So  help  me  Ood. 

Because  of  this  oath,  because  of  the  constitution  of  your  state,  be- 
cause of  the  common  law  of  your  state,  because  of  the  statute  law  of 
your  state,  because  of  the  decision  of  the  supreme  court  of  your  state 
in  its  interpretation  of  those  laws,  this  respondent  stands  at  the  bar 
of  this  Senate  challenging  these  senators'  right  to  sit  in  Judgment  of 
him  as  to  his  guilt  or  innocence  as  to  any  and  each  of  these  articles  of 
impeachment  that  are  exhibited  against  him. 

With  the  administration  of  that  oath  and  all  that  attends  under  the 
constitution  and  the  law  in  its  faithful  performance,  each  member  of 
this  Senate  when  he  took  it  cast  aside  his  political  self,  his  personal 
self,  and  stood  and  stands  in  the  higher  ideal  of  an  impersonal  trier  of 
guilt  or  innocence  measured  by  that  constitution  and  those  laws.  The 
moment  that  oath  is  taken  the  question  should  rise  in  each  individual 
mind,  Am  I  worthy,  am  I  competent,  am  I  qualified,  am  I  fit.  is  the 
condition  of  mind  such  that  I  may  perform  this  duty  within  my  oath? 

This  motion  to  disqualify,  dismiss  and  exclude  these  certain  senators 
from  further  participation  in  this  trial  is  for  the  purpose  of  searching 
each  individual  conscience  and  measuring,  under  the  test  of  the  law, 
the  legal  question  as  to  whether  each,  all  or  any  are  legally  qualified  to 
be  allowed  to  say  to  the  accused,  I  am  so  fit,  I  am  so  qualified,  when 
tested  by  that  constitution  and  by  that  law.    If  it  is  demonstrated  that 
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any  are  not  competent,  not  qualified  under  the  law,  it  is  the  duty  of 
those  that  are  qualified,  who  are  competent,  and,  for  that  matter,  as 
well  the  duty  of  the  disqualified  joining  with  the  qualified,  to  dismiss 
from  further  participation  such  disqualified  members.  For  unless  you 
so  do  there  is  no  force  in  your  constitution,  no  force  in  your  law,  no 
force  in  your  oath.  Your  own  supreme  court,  speaking  to  this  question 
of  disqualification  of  a  member  of  a  legislative  body  about  to  try  for 
malfeasance  an  officer  amenable  to  such  body,  when  one  member  of 
such  body  proposed  to  sit  in  Judgment  upon  such  accused,  though  he 
had  previously  expressed  his  opinion  and  conviction  of  the  guilt  of 
such  officer,  in  the  Barnard  case  I  promised  to  read  to  you,  used  the 
following  language: 

The  principle  of  impartial  disinterestedness  and  fairness  upon  the 
part  of  the  Judge  is  as  old  as  the  history  of  the  courts.  In  fact,  the 
administration  of  Justice  through  the  mediation  of  courts  is  based  upon 
this  principle.  It  is  a  fundamental  idea  running  through  any  pervading 
the  whole  system  of  Judicator,  and  it  is  the  popular  acknowledgment 
of  the  inviolability  of  this  principle  which  gives  credit,  or  even  tolera- 
tion, to  decrees  of  Judicial  tribunals.  Actions  of  court  which  disregard 
this  safeguard  to  litigants  would  more  appropriately  be  termed  the  "ad- 
ministration of  injustice"  and  their  proceedings  would  be  as  shocking 
to  our  private  ssnse  of  Justice  as  they  would  be  injurious  to  the  public 
interest. 

The  learned  and  observant  Lord  Bacon  well  said  that  the  virtue  of 
a  Judge  is  seen  in  making  inequality  equal,  that  he  may  plant  his 
Judgment  upon  even  ground. 

Cffisar  demanded  that  his  wife  should  not  only  be  virtuous,  but  be- 
yond suspicion;  and  the  state  should  not  be  any  less  exacting  with  its 
Judicial  officers  in  whose  keeping  are  placed  not  only  the  financial  in- 
terest but  the  honor,  the  liberty  and  lives  of  its  citizens,  and  it  should 
see  that  scales  in  which  the  rights  of  the  citizens  are  weighed  should 
be  nicely  balanced,  for,  as  was  well  said  Judge  Bronson,  in  People  vs. 
Suffolk  Common  Pleas: 

"Next  in  importance  to  the  duty  of  rendering  a  righteous  Judgment 
is  that  of  doing  it  in  such  a  manner  as  will  beget  no  suspicion  of  the 
fairness  and  integrity  of  the  Judge." 

"The  reason  that  financial  interest  or  near  relationship  to  a  litigant 
is  held  to  be  sufficient  to  recuse  a  Judge,  is  that  it  is  to  be  presumed 
that  self-interest  or  natural  affection  will  unconsciously  prejudice  a 
Judge  and  deprive  the  litigant  of  a  fair  trial.  This  presumption  in  cer- 
tain cases  may  or  may  not  be  Justified  by  the  truth,  but  so  solicitous  Is 
the  law  to  maintain  inviolate  the  principle  that  every  litigant  shall  be 
secure  in  his  right  to  a  fair  trial,  that  he  is  accorded  the  benefit  of 
the  presumption." 

But  what  does  the  presumption  amount  to  compared  with  the  ad- 
mitted fact  that  the  Judge  will  not  accord  the  litigant  a  fair  trial;  that 
he  will  vote  to  remove  him  from  his  office,  no  matter  what  the  evidence 
may  be?  And  this,  so  far  as  this  case  is  concerned,  the  demurrer  to 
the  affidavit  having  been  sustained,  must  be  considered  the  fact.  To 
compel  a  litigant  to  submit  to  a  Judge  who  has  already  confessedly  pre- 
judged him,  and  who  is  candid  enough  to  announce  his  decision  in  ad- 
vance and  insist  that  he  will  adhere  to  it,  no  matter  what  the  evidence 
may  be,  would  be  so  farcical  and  manifestly  wrong  that  it  seems  to  us 
that  the  idea  must  necessarily  be  excluded  by  the  very  expression,  "ad- 
ministration of  Justice." 

Thus  spake  the  supreme  court  of  the  State  of  Washington  through 
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the  mouth  of  Justice  Dunbar,  with  the  concurrence  of  the  whole  court 
in  that  case.  In  that  case,  as  in  this,  it  was  charged  by  the  affidavit 
of  the  relator  that  a  member  of  the  board  of  education  who  proposed 
to  sit  in  his  trial  on  a  charge  of  malfeasance  in  his  office  had  expressed 
a  pre-judgment  of  his  guilt  before  the  trial,  and  he  asked  in  that  case 
of  this  supreme  court  that  that  member  of  that  board  be  precluded 
from  sitting  at  such  trial;  and  what  I  have  Just  read  you  was  the 
answer  of  our  supreme  court  to  his  request,  after  it  had  been  denied  by 
the  board,  who  were  asked,  as  you  are  now  asked,  to  search  the  con- 
science of  that  member  and  exclude  him  from  participating  in  the  trial; 
and  instead,  a  demurrer  had  been  interposed  to  the  sufficiency  of  that 
affidavit  and  sustained  as  you  are  asked  to  sustain  the  demurrer  of 
these  managers  to  the  charges  made  by  this  respondent. 

Listen  again  to  your  oath:  '1  will  do  impartial  Justice  according  to 
the  constitution  and  the  laws.    So  help  me  God." 

Listen  again  to  the  words  of  Judge  Dunbar  in  the  opinion  Just  read 
you:  "To  compel  a  litigant  to  submit  to  a  Judge  who  has  already  con- 
fessedly pre-Judged  him  and  who  is  candid  enough  to  announce  his  de- 
cision in  advance  and  insist  that  he  will  adhere  to  it,  no  matter  what 
the  evidence  be,  would  be  so  farcical  and  manifestly  wrong  that  it 
seems  to  us  that  the  idea  must  necessarily  be  excluded  by  the  very 
expression,  'administration  of  Justice.' " 

Having  pre-Judged  this  man,  how  are  these  senators  now  challenged 
to  try  him  under  their  oath  and  do  impartial  Justice  according  to  the 
constitution  and  the  laws  and  according  to  the  law  and  the  evidence 
that  may  be  produced  before  this  body?  Judge  Dunbar  says  they 
cannot. 

It  is  presumed  that  in  the  executive  of  a  state  of  these  United 
States  will  always  be  found  the  embodiment  of  wisdom,  breadth  of 
mind,  statesmanship  and  intelligence  above  and  beyond  the  sway  and 
smerching  influences  of  the  ambitions  of  petit  politicians;  immuned  to 
the  cry  of  the  rabble,  or  those  who  would  deal  in  mob  violence,  who 
would  assassinate  private  or  official  character  or  those  who  would  tear 
down  from  high  places  through  hatred  or  revenge,  be  such  newspapers 
or  individuals.  The  mental  picture  of  the  executive  of  such  a  com- 
monwealth is  the  strong  and  rugged  figure  of  the  able  pilot  with  his 
hand  upon  the  helm  successfully  guiding  the  good  ship  through  and 
among  such  hidden  rocks  and  shoals  besetting  its  upward  and  on- 
ward progress.  The  mental  picture  of  such  an  executive  is  one  above 
and  beyond  the  control  or  infiuence  of  petit  minds,  spite,  intrigue, 
chicanery,  enmity  or  personal  revenge.  But  alas,  I,  at  least,  deem  that 
that  presumption  and  that  ideal  has  gone  glimmering  in  the  good 
State  af  Washington.  Woe  indeed  to  that  state  whose  executive  de- 
partment falls  into  the  hands  and  guidance  of  one  who  is  willing  to 
curry  favor  with  any  set  of  politicians  or  to  upbuild  or  accomplish 
political  aspirations  by  doing  the  bidding  of  any  newspaper.  To 
realise  self-aggrandizement  by  bowing  to  the  behest  of  any  courtier 
or  fanatics,  reformers  or  bands  of  "more-holier-than-thou."     Woe  to 
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the  state  whose  executive  department  falls  into  the  hands  of  any  man 
who  would  build  up  by  any  means  a  power  out  of  which  may  come 
the  expectation  of  self-aggrandizement.  Yet  me  thinks  such  is  the 
pitiful  condition  of  this  state  to-day. 

It  is- presumed  that  the  word  attorney  general  of  any  state  of  this 
Union  imports  a  legal  adviser  and  counselor  to  the  officers  of  that  state 
mentally  and  legally  equipped  to  adyise,  and,  advising,  to  see  that 
those  officers  administer  the  affairs  of  that  state  according  to  its 
constitution  and  according  to  its  laws;  that  when  necessity  arises  that 
any  of  the  legal  machinery  of  the  state  shall  be  set  in  motion,  that 
its  operation  shall  be  strictly  in  accordance  with  that  constitution 
and  with  those  laws;  that  in  no  event  shall  those  charged  with  the 
administration  of  those  laws  be  a  moment  swayed  by  the  prejudices, 
likes,  dislikes,  demands  or  vehement  utterings  of  newspapers  or  *citi- 
zens  who  would  in  the  least  forget  the  law. 

This  mental  picture  of  such  office  and  such  officer  excludes  petit- 
fogging  tactics,  excludes  kindergarten  methods,  excludes,  under  guise 
of  administration  of  the  law,  the  hounding  of  any  individual,  officer 
or  citizen  through  newspapers  with  a  fancied  grievance  to  punish; 
or  the  vaunting  or  exploiting  of  the  wonderful  legal  attainments  of 
any  member  of  such  office;  or  the  submitting  to  newspaper  reporters, 
anticipating  through  him,  future  legal  steps  to  be  taken  and  pre-Judg- 
ing  and  condemning  in  public  print  or  on  the  street  corner  of  per- 
sons whom  the  responsibility  of  prosecuting ,  upon  charges  or  offenses 
becomes  the  duty  of  such  office;  in  aiding  or  abetting  any  newspaper 
or  set  of  newspapers  in  trying,  pre- judging  and  condemning  without 
legal  trial  a  person  accused  of  crime  or  ofTense.  Yet  when  we  turn 
to  the  record  that  is  before  us  we  find  the  ideal  shattered,  the  mental 
picture  destroyed,  the  presumption  a  paradox.  These  are  bitter  words, 
and  I  am  conscious  of  the  bitterness  of  them  when  I  utter  them,  and 
never  would  I  utter  them  here  or  elsewhere  did  not  my  conception  of 
this  record  fully  Justify  them.  The  things  of  which  I  now  speak 
are  the  matters  of  this  record  before  this  court.  They  are  the  exhibits 
in  the  answer  of  this  respondent.  I  am  telling  no  new  story  when  I 
reiterate,  they  stand  of  themselves  silent  witnesses  to  a  violation  of 
the  written  and  solemn  directions  of  the  constitution  of  the  State  of 
Washington  as  written  for  the  guidance  of  the  governor  and  attorney 
general  of  this  state,  and  violated  either  purposely  or  through  ig- 
norance. And  It  were  more  charitable,  I  presume,  that  we  say  and  con- 
ceive that  it  was  purposely  done  rather  than  ignorantly  done.  Yet 
many  of  the  positions  assumed  in  making  this  record  would  point 
to  commission  through  ignorance  rather  than  through  purpose.  To 
begin  at  the  beginning.  Here  is  your  constitution,  written  that  all 
may  read.  The  law  is  that  if  any  officer  of  the  State  of  Washington 
is  to  come  under  impeachment  charges,  the  House  of  Representatives 
shall  have  the  sole  power  of  such  Impeachment.  This  is  article  6, 
section  1  of  your  constitution.  Again,  all  impeachments  shall  be  tried 
by  the  Senate,  and  when  sitting  for  that  purpose  the  senators  shall 
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be  upon  oath  or  afflrmatlon  to  do  Justice  according  to  law  and  evl^ 
dence.  Conceive  if  you  can  a  Senate  under  oath  to  do  Justice  accord* 
ing  to  the  law  and  the  evidence  if  that  same  Senate  is  composed  of  In^ 
dividuals  who  have  already  pre-Judged  the  guilt  of  the  accused.  Why 
should  the  House  participate  with  the  Senate  in  the  trial  of  im- 
peachment? Why,  because  it  was  the  intention  of  thoiie  who  first 
wrote  the  constitution  and  created  the  constitutional  court  of  impeach* 
ment  that  that  court,  while  yet  a  part  of  the  legislature,  should  be  pro- 
tected from  bias,  prejudice,  pre-judgment,  enmity,  or  knowledge  gained 
otherwise  than  from  the  evidence  given  as  to  the  facts  charged  against 
the  accused.  So  to  the  House,  to  the  lower  branch  of  the  legislature* 
was  relegated  the  office  of  prosecutor.  Investigator,  grand  Jury,  com^ 
plainant  or  formulator  of  indictment  or  articles  of  impeachment  to 
be  transmitted  to  the  Senate  as  such  court  and  there  prosecuted  by 
the  managers  of  the  accusing  body. 

This  being  the  constitution  and  this  being  the  law,  when  there 
comes  a  rumor  and  acclaims  that  all  is  not  right  with  a  public  officer 
of  the  commonwealth,  that  he  has  been  guilty  of  hitg^  crimes,  mi» 
demeanors  or  malfeasance,  what  should  be  the  procedure  to  bring 
under  investigation;  to  bring,  if  necessary,  to  trial  the  accused  officer? 
Why,  an  investigation  by  the  House  of  the  legislature,  either  of  its 
own  accord  or  by  its  committee — it  alone  under  the  constitution  poi^ 
■essing  the  power  of  impeachment.  It  alone  should  formulate  the 
charge.  It  alone  should  make  the  investigation.  It  alone  should  pr^ 
sent  its  charges  against  the  accused,  if  it  concludes  there  is  evidence 
to  Justify  them.  All  of  this  time  and  during  all  of  this  rumor,  and  re> 
iteration  of  rumor,  the  Senate,  the  members  of  the  Senate  under  the 
constitution,  should  stand  aloof,  as  the  Judge  upon  the  bench  stands 
aloof  from  the  rumors  of  crime  in  his  community,  without  consider- 
ing or  attempting  to  gain  knowledge  of  the  truth  or  falsity  of  the 
charges,  with  the  expectation  and  knowledge  that  if  the  charges  are 
false  they  are  a  matter  of  idle  scandal  which  is  best  unknown  to 
them;  while  if  there  is  a  foundation  in  fact  for  such  charges,  they  must 
of  necessity  finally  come  to  the  ear  of  such  senators  through  the 
medium  of  the  evidence  and  witnesses  introduced  at  a  trial  for  im* 
peachment,  when  they  can  hear  such  testimony  unbiased  and  un-pre- 
Judiced  by  any  formed  opinion  or  pre-judgment  gathered  from  any  un- 
authorized source.  Such  being  the  universal  rule  and  condition  under 
the  constitution;  such  being  the  condition  of  affairs  when  the  only 
senator  that  I  exclude  from  Immunity  herein,  under  my  charge  and 
challenge  as  not  having  been  the  author  of  his  own  disqualification, 
Senator  Paulhamus,  introduced  into  the  Senate  his  resolution  calling 
for  the  appointment  of  an  investigating  committee  Jointly  of  the  House 
and  Senate  to  investigate  the  affairs  of  the  insurance  department  of  the 
State  of  Washington,  he  should  have  been  met  at  the  threshold  by 
the  attorney  general  of  the  State  of  Washington  with  the  admonition: 
"It  is  not  for  you  to  ask  such  a  committee  from  the  Senate  of  this 
state;  it  is  not  for  you  to  become  a  participant  in  any  investigation; 
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it  la  not  for  the  Senate  to  participate  therein;  it  is  a  matter  solely 
for  your  House  of  Representattyes.  Oo  ye,  as  an  individual,  to  the 
members  of  the  House  of  Representatives;  put  them  in  possession  of 
the  knowledge  that  you  claim;  let  a  committee  from  that  House  make 
your  proposed  investigation.  For  the  time  will  come,  if  there  be  any 
truth  in  that  which  you  claim  should  be  investigated,  that  it  will  be 
the  duty  of  yourself  and  your  fellow  senators  to  try  and  determine  the 
guilt  or  innocence  of  the  officer  you  claim  should  be  investigated." 

Unto  all  other  senators  in  this  honorable  body  he  should  have 
given  the  same  counsel,  to  the  end  that  at  the  very  beginning  of  the 
proceedings  that  finally  lead  to  these  articles  of  impeachment  that 
you  are  now  about  to  try  the  constitution  would  have  been  obeyed, 
the  mandates  of  the  constitution  followed,  and,  except  as  by  reason  of 
the  further  violation  of  the  law  of  the  land  before  this  impeachment 
and  after  the  appointment  of  the  investigatnig  committee,  we  would 
not  be  presented  with  the  spectacle  of  accusers  attempting  to  sit  in 
judgment.  We  would  not  be  presented  with  the  spectacle  of  Senator 
Fishback  and  Senator  Allen  sittng  here  now  to  try  a  man  whom  they 
have  already  by  solemn  report  and  conclusion,  deduced  from  facts 
and  sworn  testimony  taken  before  themselves,  adjudged  to  be  guilty 
of  the  offences  here  charged.  It  would  not  have  been  possible  for  those 
gentlemen  to  occupy  that  position  had  the  constitution  of  this  state 
been  obeyed.  Thus  at  the  threshold  incompetency  or  ignorance  or 
purpose  in  the  office  of  he  who  should  know  the  law,  who  should  coun- 
sel the  law-makers,  to  whom  is  delegated  the  office  of  advisor  of  the 
executive  and  House  bodies,  is  directly  attributable  the  position  occu- 
pied by  Senators  Fishback  and  Allen.  For  these  gentlemen  have  be- 
come disqualified  herein  by  reason  of  this  violation  of  the  constitu- 
tional provision  permitted  to  be  done  in  the  face  of  the  constitution, 
and  they  aided  and  abetted  by  the  examination  conducted  by  this  very 
officer,  irrespective  of  anything  that  those  senators  did  thereafter  to 
further  disqualify  themselves.  They  are  proposing  to  sit  In  judg- 
ment as  to  the  guilt  or  innocence  of  John  Schively,  as  to  high  crimes, 
misdemeanors  and  malfeasance  in  office,  after  they  have  conducted  a 
court  of  inquiry  for  themselves,  independent  of  this  trial,  and  from 
their  inquiry  concluded  and  announced  his  guilt  as  to  such  identical 
matters,  and  were  aided  in  so  doing  by  the  attorney  general's  ofl^ce 
of  this  state,  either  through  himself  or  through  his  assistants,  in  a 
violation  of  the  constitution  of  this  state;  undoubtedly  through  ig- 
norance on  the  part  of  these  senators,  but  presumably  because  he  is 
attorney  general  and  holds  a  license  to  practice  law,  with  knowledge 
on  the  part  of  that  officer  that  he  was  violating  the  constitution  and 
disqualify  these  senators  to  sit  In  impeachment  proceedings  while 
he  was  so  aiding  them  In  conducting  the  examination  made  by  that 
joint  committee  of  the  House  and  Senate,  and  when  his  duty  was  to 
have  counseled  and  advised  against  the  creation  of  any  committee 
that  contained  any  senator  when  the  purpose  of  the  committee  was 
the   Investigation  x5f  any   officer  of  the   state  under  charge  of  mal- 
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feasance,  high  crimes  or  misdemeanors.  Thus  I  say  to  you,  gentle* 
men.  Is  your  first  excuse  for  your  disqualification  and  is  the  first  lay- 
ing at  the  door  of  a  person  other  than  yourselves  the  responsibility 
for  the  disqualification  that  you  labor  under? 

This  illegally  constituted  committee  under  our  constitution  finally 
made  its  report  to  the  acting  governor  of  this  state. 

That  officer  convened  the  legislautre  in  extraordinary  session  for 
the  purpose  of  submitting  to  it  the  report  of  this  committee. 

Here  again  was  that  officer  directed  by  the  constitution  of  the 
state  as  to  his  procedure.  Here  again  came  into  play  his  right  to  bo 
advised  by  the  attorney  general's  office  as  to  the  law,  if  he  did  not 
know  it  without  such  advice. 

The  session  was  admittedly  called  to  donsider  the  impeachment  of 
John  Schively  as  state  insurance  commissioner  by  reason  of  the  re* 
port  of  such  committee. 

The  House  and  Senate  being  convened  in  session,  what  was  the 
message  to  each  body  from  that  executive? 

The  constitution  and  law  said  to  him.  Your  House  of  Representar 
tives  shall  be  the  sole  formulator  of  all  articles  of  impeachment. 
Tour  Senate,  when  impeachment  articles  are  declared  by  the  House, 
shall  sit  as  a  court  to  try  the  accused  and  determine  his  guilt  or 
innocence;  its  members  shall  at  such  time  be  under  oath  to  fairly  and 
impartially  try  the  issues  against  the  accused  prosecuted  by  the  House 
through  its  managers. 

With  the  constitution  and  law  before  him  and  his  attorney  general 
presumably  at  his  right  hand,  how  was  he  to  proceed  and  be  counseled 
to  proceed  as  governor  of  the  State  of  Washington,  following  the  law 
and  that  constitution? 

To  have  calmly  and  with  dignity  by  his  message  informed  the 
House  and  Senate  of  the  following  facts:  I  have  received  the  report 
of  a  Joint  committee  of  your  bodies  created  by  you  in  your  last  regular 
session  for  the  investigation  of  the  affairs  of  the  offices  of  certain 
state  officials.  The  report  contains  certain  findings  and  conclusions 
as  to  the  office  of  the  state  insurance  commissioner  which,  if  true, 
should,  in  my  opinion,  be  the  subject  of  investigation  by  your  bodies. 
To  the  House  of  Representatives  is  given  by  the  constitution  the  sole 
power  of  investigating  these  charges,  and.  If  it  deem  them  true  and 
sufficient,  formulating  articles  of  impeachment  against  the  accused 
officer  to  be  tried  by  your  Senate.  To  your  Senate  is  given  the  sole 
power  to  sit  as  a  court  and  try  this  officer  upon  any  impeachment 
charges  that  may  be  exhibited  by  your  House  of  Representatives  to  it 
against  this  official.  I  will  transmit  to  the  House  a  copy  of  your  com- 
mittee's report  and  its  recommendations  for  its  action  and  subsequent 
advice  to  your  Senate.  As  the  genius  of  our  institution  contemplates 
that  every  judicial  body  when  sitting  in  judgment  as  to  the  guilt  or 
Innocence  of  an  accused  person  shall  be  of  such  state  of  mind  that  it 
may  by  all  of  its  members  act  with  fairness  and  impartially  and  solely 
upon  the  evidence  introduced  before  it,  and  as  well  upon  oath  its  mem* 


Digitized  by 


Google 


X26  JOURNAL  OF  THE  SENATE 

bers  to  so  try,  I  recommend  that  your  Senate  may,  so  far  aa  possible, 
stand  aloof  and  without  knowledge  of  the  accusations  while  pending 
before  your  House  of  Representatives  until  such  time  as  it  may  be 
advised  of  the  truth  of  the  charges  by  the  evidence  submitted  by  you 
to  it  as  a  trial  body. 

And  this  would  have  been  the  message  to  that  legislature,  that 
House  and  the  members  of  this  court;  then  assembled  as  the  Senate, 
given  by  the  constitution  and  the  law. 

Contrast  it  with  the  actual  facts — with  what  was  done — and  the 
contrast  is  the  confirmation  of  my  statement  that  your  present  dis- 
qualification is  not  of  your  own  creating;  but  that  you  stand  dis- 
qualified today  by  reason  of  the  executive's  willful  or  ignorant  vio- 
lation of  the  precepts  of  the  law  and  the  constitution;  that  your  dis- 
qualification is  your  misfortune  and  not  your  fault. 

Witness  the  first  act  of  your  executive  after  he  has  called  this 
legislature  into  session. 

A  Joint  message  to  the  House  and  Senate,  transmitting  to  each 
the  findings  and  conclusions  of  this  committee.  But  this  is  not  enough. 
He  is  not  content  in  thus  trying  in  the  face  of  the  constitution  to  in* 
form  the  Senate  in  advance  of  any  advise  of  formal  charges  from  the 
House,  of  the  things  by  the  committee  charged  against  this  official: 
but  he  must  wittingly  or  unwittingly,  ignorantly  or  designedly  seek 
to  poison  the  minds  of  the  members  of  the  Senate  against  the  accused 
in  advance  of  any  trial — to  assume  to  himself  the  right  to  adjudicate 
the  guilt  of  this  official  and  condemn  him  without  constitutional  trial; 
to  suggest  the  accomplishment  of  his  destruction  without  opportunity 
of  trial  or  hearing  of  any  kind;  to  crush  him  literally  from  the  earth 
and  mark  him  outcast  in  the  face  of  the  inhibitions  and  safeguards 
of  the  constitution;  to  himself  violate  the  constitution  and  the  law  and 
ask  the  Senate  to  be  parte  cep  criminis  with  him  in  so  doing. 

Knowing  the  safeguard  of  the  constitution,  which  says  no  ofl&cer 
shall  be  removed  from  his  office  save  upon  conviction  of  high  crimes, 
misdemeanors  or  malfeasance  in  office,  which  conviction  must  only 
be  had  after  two-thirds  of  the  members  of  the  Senate,  sitting  as  a 
court  of  impeachment,  under  oath  to  do  Justice  according  to  the  law 
and  the  evidence  introduced  in  that  behalf,  before  such  court  has 
voted  "Guilty**  against  the  accused — what  says  the  executive  to  this 
Senate?— 

There  is  no  denial  of  the  moral  obliquity  on  the  part  of  the  accused 
official — merely  the  specious  plea  that  the  letter  of  the  law  has  not 
been  violated.  In  the  face  of  the  evidence  adduced  and  the  admission 
of  the  charges  made,  one  course  only  appears  open  to  tne  legislature, 
which  is  the  removal  from  office  of  the  delinquent  officer.  There  are 
two  methods  open  to  you  by  which  this  official  may  be  removed —    • 

1.  By  impeachment  proceedings. 

2.  By  abolishing  the  office. 

Impeachment  has  better  application  to  a  case  where  there  are  dis- 
puted questions  of  fact  as  to  the  guilt  or  innocence  of  the  officer  charged. 
The  other  method  can  be  properly  applied  lohere  the  guilt  ia  canfeased, 
as  in  this  case. 
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Thus  does  M.  E.  Hay»  acting  governor  of  the  State  of  Washington, 
rise  above  and  declare  himself  superior  to  the  constitution  of  the 
state.  Thus  In  the  face  of  the  constitution,  which  declares  that  no 
man  shall  be  bereft  of  his  office  save  upon  a  vote  of  two-thirds  of  the 
senators  assembled  In  the  Senate,  sitting  as  a  court  of  impeachment, 
adjudging  him  guilty,  after  a  fair  and  impartial  trial,  under  evidence 
Introduced  before  them,  M.  E.  Hay  would,  by  a  majority  vote  of  such 
Senate,  with  the  senators  not  under  oath  to  do  equal  and  exact  justice, 
deprive  an  officer  of  his  office  by  abolishing  that  office,  without  proof 
of  any  guilt  to  those  so  abolishing  it,  save  the  opinion  of  M.  E.  Hay 
as  to  such  guilt  rising  to  the  dignity  of  proof  to  a  moral  certainty 
and  beyond  a  reasonable  doubt.  His  reasons  assigned  in  courting  such 
action  and  such  violation  of  the  constitution  are  not  the  non-necessity 
of  the  office,  but  rather  the  sacrifice  of  an  eminently  necessary  office 
to  the  people  of  the  state  for  the  accomplishment  by  indirection  of 
that  which  he  fears  may  not  be  accomplished  by  direction;  the  invok- 
ing of  a  cowardly  subterfuge  to  the  destruction  of  the  fair  fame  and 
honor  of  a  citizen  of  the  state.  Having  counseled  this  condemning  of 
a  man  without  constitutional  trial,  witness  the  attempt  to  abolish 
that  office  by  the  use  of  the  Palmer  bill ;  witness  the  political  intriguing, 
lobbying  and  caucusing  of  the  whips  of  that  executive  in  an  attempt 
to  force  the  passage  of  that  bill  in  the  Senate;  witness  the  caucusing 
of  these  challenged  members  in  the  office  of  that  executive  to  pledge 
themselves  to  the  passage  of  that  abolition  bill;  witness  the  actions 
of  these  challenged  gentlemen  upon  the  floor  of  the  Senate  in  their 
attempt  to  pass  that  bill;  witness  the  actions  of  these  gentlemen  upon 
the  floor  of  the  Senate  in  successfully  preventing  the  indeflnite  post- 
ponement of  that  bill,  and  witness  the  legal  effect  of  all  this  upon  the 
integrity  of  these  challenged  senators — not  as  men,  for  as  men  they 
would  stand  above  reproach,  but  as  judges.  As  judges  their  integrity 
has  been  destroyed  by  this  meddling  politician.  They  have  been  com- 
mitted by  him  to  an  irrevocable,  flxed  and  expressed  opinion  of  the  guilt 
of  John  H.  Schlvely  to  a  moral  certainty  and  beyond  a  reasonable 
doubt  of  a  guilt  that  of  necessity  accomplishes  his  removal  from 
office  and  marks  him  for  dishonor.  They  have  even  attempted  to  put 
their  pre-judgment  into  execution  and  to  remove  him  from  office. 
Had  they  had  their  will,  no  impeachment  proceedings  would  now  be 
pending  in  this  august  tribunal;  but  Schlvely,  without  the  beneflt  of 
constitutional  trial,  would  have  been  dismessed  from  his  office  and 
dishonored  by  their  votes  expressing  their  flxed  opinion  and  pre-judg- 
ment of  him  and  their  judgment  executed.  Yet  we  are  asked  that 
these  men  now  still  sit  to  do  that  which  they  before  deemed  unneces- 
sary— to  now  pass  upon  the  question  of  the  guilt  or  innocence  of 
John  H.  Schlvely,  after  they  have  irrevocably  attempted  to  declare 
his  guilt  of  the  same  charges  that  they  now  propose  to  participate 
in  the  trial  of.  Tou  challenged  gentlemen  must  see  in  the  mirror  thus 
held  up  to  your  gaze  your  utter  dlsqualiflcation  to  act  as  judges  In 
this  court,  and  the  farce  of  it  all.  If  you  are  permitted  so  to  do.    You 
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must  see  with  me  also  that  your  disqualification  has  been  brought 
about  and  rounded  out,  not  of  your  own  acts,  but  by  reason  of  you  hav- 
ing permitted  yourself  to  be  dominated  by  this  violator  of  the  con- 
stitution, and  in  an  attempt  to  do  his  behests  and  permit  him  to  ele- 
vate himself  through  the  buoyancy  of  his  egotism  above  and  beyond 
the  constitution  of  this  state.  As  we  contemplate  this  picture  and  con- 
dition, again  the  words  of  Justice  Dunbar,  declaring  the  rule  aa  to 
who  are  competent  Judges  echoes  in  our  minds. 

Gentlemen,  I  again  declare  ycur  absolute  integrity  as  men,  your 
absolute  worth  as  the  peers  of  all  good  citizens  in  the  State  of  Wash- 
ington, but  I  still  point  to  you  that  you  are  not  worthy  as  Judges  not- 
withstanding, by  reason  of  those  conditions  and  your  past  expressions 
of  the  guilt  of  this  man,  to  sit  in  Judgment  over  him. 

You  may  think  you  are  able  to  say  to  yourselves,  I  can  forget  all 
that  is  past  and  try  this  man  fairly  and  impartially  and  solely 
under  the  evidence  that  will  be  brought  in  this  trial;  but  the  concen- 
trated wisdom  of  ages,  the  rule  of  the  law  distilled  therefrom,  says  to 
you,  no  matter  how  honest  your  opinion  in  that  regard  may  be.  You 
are  mistaken;  the  law  is,  that  under  such  circumstances  you  cannot 
be  impartial;  the  law  is  that  you  shall  not  attempt  to  be;  the  law  is 
that  you  are  discredited  to  such  an  office;  such  rule  of  law  is  a  neces- 
sity of  our  civilization  to  the  safeguarding  of  our  liberty,  our  honor, 
our  property,  our  freedom,  our  lives,  and  to  that  law  and  to  the  main- 
tenance of  the  integrity  of  our  courts  you  must  bow  and  withdraw 
from  any  attempt  under  these  conditions  to  sit  in  Judgment  in  this  case 
or  to  attempt  to  adjudicate  the  guilt  or  innocence  of  this  respondent. 

It  has  been  said  to  me  that  I  should  not  say  these  things  to  you. 
It  has  been  said  to  me  that  it  were  the  Judicial  suicide  of  my  client 
to  give  expression  to  these  thoughts.  It  has  been  said  to  me  that  the 
words  that  I  am  uttering  must  of  necessity  so  rankle  in  the  hearts 
of  the  challenged  members  of  this  body  that  the  very  recollection  of 
them  must  of  necessity  obscure  a  calm  Judgment  and  cause  the  con- 
demning of  my  client,  but  I  say  no  unto  such  arguments. 

If  holding  up  a  mirror  to  the  reflection  of  the  inner  conscience 
of  any  man  is  to  invite  his  anger,  hatred  and  revenge,  then 
such  a  one  as  he  would  be  as  fully  or  more  fully  dominated  by  the 
same  passions  without  it  having  been  done. 

I  have  not  yet  lost  sufficient  faith  in  the  Inate  honesty  of  the 
average  man  not  to  believe  that  a  sufficient  number  of  you,  if  not  all 
of  you,  who  are  challenged  by  these  objections  will,  should  it  be  neces- 
sary to  sustain  the  ruling  of  his  honor  here  presiding,  upon  this  motion 
vote  with  the  remaining  members  of  this  honorable  body  for  your 
own  exclusion  and  disqualification  under  this  challenge.  I  have  not 
yet  so  lost  my  belief  in  the  inate  honesty  of  the  average  man  not  to 
believe  that  when  you  confront  yoursef  with  the  condition  of  your 
mind  toward  this  respondent,  with  your  past  acts  towards  him  and  with 
the  view  the  law  takes  of  the  effect  of  such  pre-judgment  upon  you  as 
affecting  your  right  to  participate  in  the  trial,  that  you  will  vote  to  sua- 
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tain  his  honor,  if  it  becomes  necessary,  for  your  own  exclusion  from 
further  sitting  in  this  trial  by  reason  of  the  law,  by  reason  of  your 
oath  and  by  reason  of  the  concepts  of  common  honesty.  And  I  am 
more  firm  of  that  opinion  because  of  the  realization  that  your  present 
attitude  towards  this  respondent,  your  present  bias,  your  present 
enmity,  your  present  pre-judgment  of  his  guilt  have  been  thrust  upon 
you.  and  all  made  possible  through  a  misguidance  of  the  administra- 
tion of  the  affairs  of  this  state  by  those  who  should  have  known  better. 

Had  the  constitution  been  followed,  had  the  law  pertaining  to  im- 
peachment been  obeyed,  had  the  slightest  consideration  for  equitable, 
honest,  impartial,  clean  and  pure  administration  of  Justice  been 
sought  in  the  premises,  none  of  you  who  are  now  challenged  members 
of  this  honorable  court  would  be  disqualified  or  subject  to  challenge. 
The  fault  is  not  yours;  the  responsibility  must  be  placed  elsewhere, 
and  I  have  invited  your  attention  to  the  constitution,  to  the  law  and 
to  this  record  in  proof  of  the  fact  that  each  of  you  have  been  disquali- 
fied and  are  now  disqualified  and  in  the  position  to  exclude  the  idea, 
in  the  language  of  our  supreme  court,  that  you  would  be  encom- 
passed in  the  expression  ''administration  of  Justice." 

True,  that  the  exclusion  has  been  accomplished  through  the  blunder- 
ing of  others  than  yourselves,  and  an  utter  disregard  of  the  constitution 
and  laws  of  the  commonwealth.  And  such  being  the  case,  all  is  yet 
excused  to  you,  without  you  now  burn  your  bridges  behind  you  and 
with  full  knowledge  and  contemplation  of  the  situation  in  which  you 
have  been  placed,  conscious  of  your  incompetency  under  the  law,  never- 
theless attempt  and  do  the  farcical  and  manifest  wrong  attempted  in 
the  Barnard  case. 

That  John  H.  Schively  incurred  the  displeasure  of  the  editors  of 
great  newspapers  in  the  state  of  Washington,  or  that  such  news- 
papers sought  his  political  death,  or  would  accomplish  it  at  the  cost 
of  his  fair  fame  and  honor,  are  not  questions  for  discussion  on  the 
argument  of  this  motion. 

That  such  newspapers  placed  him  on  trial  before  the  people  of  the 
State  of  Washington  and  themselves  furnishing  such  detached  parts 
of  real  evidence  as  they  conceived  would  reflect  against  him,  coupled 
with  deluges  of  inuendo,  assertions,  suspicions  and  baseless  rumors  to 
the  building  of  a  fabrication  fair  to  look  upon  but  founded  upon 
shifting  sand,  with  which  to  declare  John  H.  Schively  tried,  found 
guilty,  and  condemned,  is  not  pertinent  to  this  argument  save  as  it 
may  have  been  an  instrument  in  the  hands  of  those  who  have  by  their 
meddling  and  machination  worked  the  conditions  that  result  in  the 
disqualification  of  those  challenged  gentlemen  to  sit  in  Judgment  in 
this  trial. 

Nevertheless,  such  newspaper  trial  and  condemnation  has  been  had 
in  this  case,  and  its  verdict  accepted  and  used  by  the  executive  of 
this  state  in  aid  of  his  attempt  to  whip  this  respondent  out  of  his 
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office;  to  destroy  his  honor  and  fair  fame,  to  deprive  his  family  of  the 
means  of  sustenance,  and  all  without  trial  and  without  hearing. 

The  people  may  at  times  be  slow  to  learn  or  discover  the  truth,  but, 
be  it  crushed  as  it  may,  they  ultimately  take  heed,  ultimately  hear 
its  voice,  ultimately  recognize  a  wrong  done;  and  on  that  day  and  at 
that  hour  terrible  is  the  punishment  meeted  out  to  the  perpetrator  of 
the  wrong.  Such  is  the  history  of  the  retributive  justice  of  the  people, 
whether  measured  to  despot  or  offending  servant  of  their  election. 

You  may  refuse  to  retire  from  further  participation  in  this  trial 
after  having  had  pointed  out  to  you  your  disqualification  to  act  as 
judge  and  trier.  You  may  persist  with  your  pre-judgment  of  this  re- 
spondent to  the  accomplishment  of  the  farcical  "administration  of  in- 
justice" declared  by  Judge  Dunbar  from  the  bench  of  your  supreme 
court  as  I  have  read  it  to  you.  You  may  strip  this  man  of  his  office  and 
brand  him  with  dishonor  and  infamy  by  reason  of  your  pre-judgment 
of  him  without  trial  and  upon  the  unsworn  statements  of  others  and 
at  the  behest  of  a  meddling  executive,  as  you  tried  to  do  when  you 
supported  the  Palmer  bill  for  the  abolition  of  his  office  while  the  office 
was  an  admitted  necessity  to  the  orderly  administration  of  the  affairs 
of  this  state,  and  the  only  purpose  of  the  bill  an  attempt  to  destroy 
John  Schively,  without  trial,  because  certain  newspapers  and  certain 
politicians  and  a  certain  executive  desired  his  destruction. 

You  may  do  all  this;  yet  in  my  heart  I  cannot  believe  you  will. 

Politics  seem  to  sanction  the  doing  of  many  things  in  the  accom- 
plishment or  perpetration  of  party  power  or  the  dominating  of  political 
situations  that  would  be  viewed  askant  when  measured  by  the  rule  of 
individual  standard.  I  am  not  here  to  defend  or  to  deprecate  political 
trickery.  To  the  people  is  delegated  the  punishment  of  political  acts 
they  deem  reprehensible.  It  may  be  that  it  is  right  and  fair  in  our 
civilization  to  tear  down  and  destroy  power  in  and  emoluments  to  a 
person  by  political  intrigue — for  such  tearing  down  and  destruction 
does  not  involve  the  personal  honor  of  the  vanquished.  But  when  it 
comes  to  the  tearing  down  and  destruction  by  judicial  means,  by  the 
sitting  in  judgment  of  man  over  his  fellow  man,  when  such  vanquishing 
of  the  individual  on  trial  means  as  well  berefting  him  of  honor  and 
branding  him  as  an  outcast  among  his  fellow  men,  our  sense  of  justice 
demands  that  his  trier,  his  vanquisher,  be  not  only  under  solemn  oath 
to  do  impartial  justice,  but  that  the  condition  of  his  mind  and  thought 
towards  the  accused  be  impartial — that  he  be  so  equipped  as  to  be 
able  in  fact  to  do  that  which  he  has  sworn  that  he  will  do;  that  no 
partisan  feeling,  no  feeling  of  enmity,  no  feeling  of  prejudice,  no 
feeling  of  pre-judgment  can  possibly  enter  into  a  consideration  of  the 
guilt  or  innocence  of  the  accused. 

The  law,  which  is  only  after  all  the  crystallized  experience  of  man 
since  the  dawn  of  civilization  reduced  to  rule,  has  declared  what  that 
condition  of  mind  must  be  in  order  that  the  judge  and  trier  of  his 
fellow  man  may  be  deemed  fair  and  impartial.     The  courts  have  de- 
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dared  when  that  law  declares  by  its  rule  that  it  will  be  conclusiyely 
presumed  that  the  proposed  trier's  mind  is  not  in  such  a  condition. 
Your  own  supreme  court  has  spoken  that  law  to  you  in  the  Barnard 


It  were  vain  for  these  honorable  managers  or  their  counsel  from 
the  office  of  the  attorney  general,  or  even  that  great  lawyer  himself, 
to  stand  here  and  tell  you,  after  they  have  solemnly  admitted  for  you 
at  the  bar  of  this  court  that  all  the  bias,  prejudice,  enmity  and  pre- 
judgment alleged  against  you  is  true;  after  they  have  refused  to  allow 
you  to  in  any  wise  deny  or  question  such  charges  so  made  against  you, 
that  you  are  qualified  and  entitled  to  sit  in  judgment  over  this  man, 
notwithstanding;  that  you  are,  or  can  be,  or  that  the  law  recognizes 
you  as  fair  and  impartial  judges,  or  the  members  of  a  fair  and  im- 
partial court.  They  may  say  so.  The  attorney  general  may  say  so. 
But  the  law  says  you  are  not.  Tour  supreme  court  has  said  that  you 
are  not.  Tour  hearts  should  tell  you  that  you  are  not.  Tour  oaths 
as  judges  tell  you  that  you  are  not.  And  persist  if  you  will,  in  the  face 
of  the  law  and  in  the  face  of  this  challenge,  but  when  you  have  ac- 
complished the  most  you  are  permitted  to  accomplish  unto  this  re- 
spondent, then  I  prophesy  that  in  the  still  hours  of  the  night,  in  the 
sole  presence  of  self  and  God,  your  conscience  will  rise  up  as  your 
accuser  of  a  violation  of  the  law  of  the  land,  and  an  oath  of  office  under 
the  constitution,  accomplished  by  the  whip  of  an  over-zealous  executive 
and  his  seducing  you  to  a  partisan  act,  while  clothed  in  judicial  ermine 
and  sworn  to  impersonal  action,  thought  and  feeling. 

Ton  may  sit  as  judges  in  name,  but  you  can  not  sit  as  judges  in 
truth  and  in  fact,  as  the  law  has  declared  the  true  judge  must  be 
constituted. 

Tour  disqualification  is  not  a  matter  of  argument;  it  is  a  self-evi- 
dent truth  that  no  amount  of  argument  can  destroy.  Let  the  gentlemen 
on  the  other  side  say  what  they  will  in  answer  to  this.  I  hold  my 
peace  unto  it  all  save  to  again,  when  they  are  done,  ask  the  simple 
questions: 

Under  the  law,  whom  are  fair  and  impartial  judges? 

Under  the  law,  what  is  the  qualification  as  to  bias,  enmity,  prejudice, 
or  pre-judgment  to  be  had  in  the  fair  and  impartial  judge? 

Under  the  law,  how  rank  these  challenged  gentlemen  as  fair  and 
Impartial  judges  when  measured  by  the  facts  of  bias,  prejudice,  enmity 
and  pre-judgment  you  have  admitted  against  them? 

And  again,  truth  and  the  law  answers,  They  are  disqualified. 

Bt  Mb.  Manaoeb  Spabks:  Mr,  PreHdent  and  Oentlemen  of  the 
Senate— In  replying  to  the  argument  of  counsel  that  sixteen  members 
of  this  body  are  disqualified  from  sitting  as  members  of  this  tribunal, 
we  should  determine  in  what  capacity  you  are  acting — ^whether  as  a 
court  or  as  a  Senate,  and  at  the  outset  it  is  pertinent  to  ask.  Is  the 
body  now  sitting  as  a  court  or  is  it  a  Senate? 

If  you  are  sitting  as  a  court  in  any  manner  distinguished  from  a 
Senate,  then  I  agree  that  there  is  some  weight  in  counsel's  argument 
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and  that  much  that  he  has  said  is  true,  and  that  the  common  law  rules 
and  precedents  should  be  followed;  that  your  interests  or  preconceived 
opinions  may  be  objectionable  and  that  the  accused  may  claim  the 
benefit  of  the  rules  laid  down  in  criminal  procedure. 

But  is  It  true  that  this  is  a  court?  Are  we  engaged  in  a  trial 
wherein  we  may  punish  the  accused?  Has  this  tribunal  any  of  the 
attributes  of  a  judicial  court?  What  does  the  constitution  say?  What 
are  the  provisions  in  that  supreme  law  which  alone  must  govern  us  In 
this  as  well  as  in  all  impeachment  proceedings?  Is  there  a  word, 
phrase  or  sentence  which  leads,  or  can  lead  anyone  to  believe  that  this 
is  a  court,  or  endowed  with  any  of  the  powers  of  a  court?  There  is 
not,  except  you  construe  the  clause  which  provides  that  in  the  impeach- 
ment of  the  president  of  the  United  States  the  chief  Justice  shall  pre- 
side, and  there  was  a  good  reason  why  that  provision  was  made.  If 
this  is  a  court,  to  be  governed  by  the  rules  established  by  Judicial 
procedure,  then  you,  by  your  verdict,  might  punish  the  respondent,  but 
you  cannot  do  that.  In  early  times  in  England,  where  the  House  of 
Lords  sat  as  the  sole  triers  in  impeachment  trials,  they  had  power  to 
not  only  remove  the  accused  from  office,  but  could  inflict  upon  him. 
such  punishment  as  they  deemed  the  case  merited;  they  had  power 
to  deprive  him  of  his  property,  his  liberty  or  even  his  life,  and  hence 
they  were  denominated  a  court  But  under  our  national  and  state 
constitutions  it  is  different.  Our  constitution  plainly  provides  that 
conviction  under  impeachment  can  go  no  further  than  removal  from 
office  and  taking  from  the  accused  the  right  to  hold  office  thereafter. 

Again,  if  this  were  a  court,  it  would  have  been  so  declared  in  the 
constitution,  which  provides  that  "Judicial  power  of  the  state  shall  be 
vested  in  a  supreme  court,  superior  courts.  Justices  of  the  peace  and 
such  inferior  courts  as  the  legislature  may  provide/'  and  from  this  I 
must  conclude  that  this  is  not  a  court,  but  a  Senate,  convened  as  a 
Senate,  to  try  John  H.  Schively  upon  the  charges  preferred  by  the 
House  of  Representatives  In  the  articles  of  impeachment  filed  herein; 
and  If  you  are  not  a  court,  then  the  procedure  by  which  you  will  be 
governed  and  the  precedents  that  will  guide  you  will  be  those  adopted 
^n  trials  by  impeachment  and  not  legal  or  court  procedure,  and  all  that 
counsel  has  said  is  irrelevant  and  has  no  bearing  upon  the  case. 

Our  constitution  provides  that  the  House  of  Representatives  shall 
have  the  sole  power  of  impeachment,  and  *'all  impeachments  shall  he 
tried  by  the  Senate:*  Being  convened  as  a  Senate,  you  are  a  consti* 
tutlonal  tribunal,  bound  by  no  law  which  may  limit  you,  save  such 
rulies  as  you  have  or  may  hereafter  adopt;  you  follow  no  precedents 
save  those  of  the  law  and  customs  of  parliamentary  bodies;  your  duty 
is  not  to  punish  or  inflict  punishment,  but  to.  ascertain  and  determine 
whether  John  H.  Schively,  by  reason  of  high  crimes  and  misdemeanors, 
or  malfeasance  in  office,  is  longer  fit  to  retain  the  office  of  insurance 
commissioner  of  the  State  of  Washington,  and  in  determining  that  you 
are  a  law. unto  yourselves,  bound  by  the  natural  principles  of  equitr 
and  Justice^ 
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Now,  gentlemefn,  being  a  Senate,  and  sitting  as  a  Senate,  can  one 
senator  deprive  another  of  his  seat,  except  in  a  contempt  proceeding? 
Have  not  your  constituents  some  interest  in  this  matter?  Were  you 
not  elected  to  represent  them  in  all  matters  coming  before  this  body? 

If  the  framers  of  our  constitution  had  intended  that  any  of  yon 
were  subject  to  challenge,  would  not  they  have  provided  some  way  by 
which  such  vacancies  might  be  filled?  If  sixteen  members  of  this 
honorable  body  may  be  unseated  on  motion  of  the  respondent,  may 
not  others  be  removed  and  debarred  from  sitting,  upon  motion  of  the 
managers,  and  if  this  be  done,  or  could  be  done,  would  not  the  accused 
escape  justice?    By  such  methods  the  Senate  could  be  dissolved. 

No,  gentlemen,  this  is  not  a  court;  you  remain  the  Senate.  One 
cannot  say  to  another,  •*You  cannot  sit";  the  constitution  gives  you  no 
such  right.  It  is  not  only  your  right  but  your  sworn  duty  to  remain, 
and  to  perform  your  duty  to  the  state  at  large  and  more  particularly 
to  the  district  you  represent — to  sit  and  act  in  this  matter  the  same 
as  you  would  upon  any  other  matter  coming  before  the  Senate.  Re- 
member that  each  senator's  seat  and  vote  belongs  to  his  constituents, 
and  not  to  himself,  to  be  used  according  to  his  best  judgment  in  all 
cases  as  they  arise.  This  being  a  political  matter,  a  question  in  which 
every  person  in  the  state  is  interested,  is  it  not  your  right,  yea,  your 
duty,  to  discuss  it,  and  to  form  opinions  of  the  guilt  or  innocence  of 
the  accused?  Tou  are  here  to  act  in  a  representative  capacity,  the 
same  as  you  would  or  should  act  in  a  private  or  individual  capacity, 
acting  for  the  best  interests  of  the  state. 

Now,  as  I  stated,  this  is  a  legislative,  or  rather  a  parliamentary 
proceeding — a  proceeding  in  which  we  must  be  governed  by  the  rules 
and  customs  adopted  in  former  impeachment  proceedings;  and  if  we 
are  to  be  guided  by  such  precedents,  then  I  challenge  counsel  for 
respondent  to  cite  a  single  instance  in  all  the  history  of  England  where 
a  member  of  the  House  of  Lords  was  disqualified  or  unseated  by  reason 
of  his  favor  or  malice,  afllnity  or  interest. 

That  a  member  cannot  be  unseated  was  early  determined.  In  the 
trial  of  Belknap  and  the  other  judges  in  1388,  the  House  of  Lords 
resolved,  "That  these  matters,  when  brought  before  them,  shall  be 
discussed  and  adjudged  hy  the  course  of  parliament,  and  not  by  the 
civil  law,  nor  by  the  common  law  of  the  land  used  in  other  inferior 
courts'*;  and  that  rule  has  prevailed  for  nearly  600  years,  and  remains 
the  unquestioned  law  of  England  today,  and  the  right  of  challenge  is 
denied  to  both  parties,  and  a  long  list  of  authorities  might  be  cited  in 
support  of  our  contention. 

In  the  case  of  the  Duke  of  Somerset  (1  Howell's  State  Trials,  p. 
B21)  it  was  held  that  the  Duke  of  Northumberland,  the  Marquis  of 
Northampton,  and  the  Earl  of  Pembroke  should  sit  in  judgment  upon 
him,  against  the  objection  of  the  accused,  because  "a  peer  of  the  realm 
might  not  be  challenged,"  and  in  that  case  the  Duke  of  Somerset  was 
charged  with  an  attempt  upon  the  lives  of  the  three  members  chal- 
lenged.   That  trial  occurred  in  1561. 
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Again,  the  Duke  of  Northumberland,  Marquis  of  Northamption,  and 
Earl  of  Warwick  {ilnd,  1  State  Trials,  p.  766)  being  on  trial  for  their 
lives  in  1533,  before  the  court  of  the  Lord  High  Stewart  of  England, 
it  was  decided  that  one  equally  culpable  in  the  crime  could  sit,  as  they 
were  "neyertheless  persons  able  in  the  law  to  pass  upon  any  trial,  and 
not  be  challenged  therefor." 

In  the  trial  of  the  Earls  of  Essex  (1600)  {ihid,  1  State  Trials,  p. 
1335)  the  same  ruling  wsLn  made. 

In  1631,  in  the  case  of  Lord  Audley  {ilHd,  3  State  Trials,  p.  402)  it 
was  questioned  whether  a  peer  might  not  challenge  his  peers  as  we 
challenge  Jurors  in  a  judicial  procedure,  and  it  was  decided  without  a 
dissenting  voice  that  "he  may  not*';  and  this  case  is  important,  as 
Lord  Audley  was  not  being  tried  for  a  political  offense,  but  for  being 
accessory  to  rape  upon  his  own  wife.  The  same  ruling  was  made  in 
the  case  of  the  Countess  of  Essex  on  trial  for  treason.  (Moore's  Re- 
ports, p.  621). 

In  the  Earl  of  Portland's  case  (1701)  (ibid,  State  Trials,  p.  288) 
the  commons  objected  to  Lord  Sommers,  the  E^arl  of  Oxford,  and  Lord 
Halifax,  who  had  been  impeached  by  the  commons  before  the  House 
of  Lords  for  being  concerned  in  the  same  acts  for  which  Portland  was 
being  brought  to  trial,  voted  and  acted  with  the  House  of  Lords  in  the 
preliminary  proceedings  of  said  trial,  and  were  upon  a  conmiittee  of 
conference  in  relation  thereto.  After  discussion,  the  lords  decided 
"that  no  lord  of  parliament  impeached  of  high  crimes  and  misde- 
meanors can  be  precluded  from  voting  on  any  occasion,  except  on  his 
own  trial." 

In  the  celebrated  trial  of  Warren  Hastings,  no  challenge  was  made, 
although  of  the  more  than  170  peers  who  commenced  the  trial  but 
twenty-nine  sat  and  pronounced  judgment  at  the  close,  and  even  some 
of  these  were  created  peers  subsequent  to  the  beginning  of  the  triaH 
and  had  not  heard  either  the  opening  statement  or  but  little  of  the 
evidence;  that  during  that  trial  there  had  been  more  than  180  changes 
in  the  House  of  Lords,  by  reason  of  death,  succession  and  creation,  and 
they  were  not  challenged,  as  those  able  lawyers  well  knew  that  such 
right  would  be  denied  them,  as  it  was  a  parliamentary  and  not  a 
judicial  tribunal. 

But  we  need  not  look  to  EiUgland  and  the  parliamentary  rules  and 
customs  of  the  House  of  Lords  for  our  guidance;  we  find  that  under 
our  own  constitution  the  same  rule  has  been  followed,  a  few  cases  of 
which  I  now  challenge  your  attention. 

Judge  Pickering,  in  1804,  was  impeached  by  the  House  of  Repre- 
sentatives of  our  national  congress  for  drunkenness  in  ot&ce.  In  that 
case,  after  filing  the  articles  of  impeachment,  the  trial  was  postponed 
until  the  next  session  of  congress,  and  during  the  interim  three  sena- 
tors— Samuel  Smith,  of  Maryland;  Israel  Smith,  of  Vermont,  and  John 
Smith,  of  New  York — had  been  elected  to  the  Senate.  They  were  at 
the  time  of  the  adoption  of  the  articles  of  impeachment  members  of  the 
House,  and  there  voted  in  favor  of  the  impeachment  of  Judge  Pickering. 
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Senator  Smith,  of  New  York,  raised  the  question  aud  asked  to  be 
excused  from  voting.  Senator  Smith,  of  Maryland,  declared  he  would 
not  be  influenced  from  his  duty  by  any  false  delicacy;  that  he  for  his 
part  felt  no  delicacy  upon  the  subject;  that  the  vote  he  had  giyen  in 
the  House  to  impeach  Judge  Pickering  would  have  no  influence  upon 
him  in  the  court;  his  constituents  had  a  right  to  his  vote,  and  he 
would  not  by  any  act  of  his  deprive  or  consent  to  deprive  them  of  that 
right,  but  would  claim  and  exercise  it  upon  this  as  upon  every  other 
question  that  might  be  submitted  to  the  Senate  while  he  had  the  honor 
of  a  seat. 

At  that  time  the  question  was  ably  discussed  by  no  less  able  states- 
man than  J.  Q.  Adams,  and  after  discussion  was  decided  by  the  de- 
cisive vote  of  19  to  7,  and  these  gentlemen  sat  and  voted  on  every 
question  that  arose  during  that  impeachment  trial. 

In  the  trial  of  Judge  Samuel  Chase  (1804)  no  challenge  was  made, 
although  the  case  was  decided  by  an  almost  strict  party  vote,  when 
partisanship  was  at  high  ebb,  and  there  could  be  no  doubt  that  many 
of  the  senators  had  formed,  if  they  had  not  expressed,  opinions  as  to 
his  guilt  or  innocence.  Ben  Butler,  one  of  the  managers  in  the  trial 
of  Andrew  Johnson,  in  speaking  of  this  Chase  trial,  and  when  upon  this 
subject,  said:  "That  arbitrary  judge,  but  learned  lawyer,  knew  too 
much  to  attempt  any  such  futile  movement  as  a  challenge  to  a  senator." 
That  was  a  political  trial,  and  certain  it  is  that  if  a  challenge  had  been 
made  and  allowed  upon  the  part  of  either  party,  the  other  side  could 
have  made  a  challenge  upon  the  same  grounds  to  the  remainder. 

In  the  Chase  trial  the  managers  did  not  attempt  to  exercise  the 
right  of  challenge,  although  Senators  Smith  and  Mitchell,  of  New  York, 
who  had  been  members  of  the  House  and  voted  against  impeachment, 
sat  in  the  Senate  and  voted  "guilty"  on  every  article.  These  managers 
were  John  Randolph,  Early  Boyle,  Clark  Rodney,  Nicholson,  and  Camp- 
bell, who  stood  high  in  the  legal  profession  and  were  recognized  as 
among  the  ablest  laywers  of  the  land.  These  able  lawyers  well  knew 
that  a  challenge  to  any  senator  not  only  would  but  should  be  denied. 

Judge  Peck's  trial,  in  1831,  is  the  next  case  tried  before  the  United 
States  Senate,  and  that  furnishes  another  instance  in  point.  Judge 
Peck's  conduct  had  been  talked  about  for  more  than  four  years  prior 
to  filing  articles  of  impeachment  against  him;  this  conduct  had  been 
common  knowledge — in  fact  it  had  been  before  congress  for  that  length 
of  time.  The  subject  had  been  publicly  discui^sed;  there  were  but 
few  who  had  not  formed  and  expressed  an  opinion  as  to  his  guilt  or 
innocence;  and  especially  this  must  have  been  true  of  most,  if  not  all, 
of  the  senators,  and  yet  no  challenge  was  ofTered  by  that  good  lawyer; 
nor  did  the  managers  challenge,  although  Daniel  Webster  was  a  mem- 
ber of  the  committee  of  the  House  of  Representatives  to  whom  the 
petition  for  impeachment  was  referred  and  was  known  to  favor  the 
accused.  Sprague,  of  Maine,  and  Livingston,  of  Louisiana,  were  oc- 
cupying seats  in  the  Senate,  all  of  whom  had  been  members  of  the 
House,  Sprague  voting  against  the  proceedings  and  Livingston  for  them. 
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These  gentlemen  sat  upon  the  trial  and  voted  as  they  had  in  the  House. 

Thus  stands  the  case  upon  authority,  and  many  other  cases  might 
he  cited.  In  fact,  there  is  not  a  solitary  instance  of  record  of  impeach- 
ment trials  either  in  England  or  America  where  counsel's  arguments 
are  sustained  by  the  facts;  and  if  that  has  been  the  rule  in  the  past,  is 
it  not  so  now?  Has  John  H.  Schively  anything  to  fear,  if  innocent? 
Remember  that  our  constitution  plainly  provides  that  two-thirds  must 
agree  that  he  is  guilty,  before  a  conviction  can  be  had. 

No,  gentlemen,  you  are  not  acting  as  a  court,  but  rather  you  are 
sitting  as  a  grand  Inquest,  wherein  by  your  votes  you  are  to  purge  the 
State  of  Washington  of  an  unworthy  and  inefficient  official:  The  ques- 
tion for  you  to  decide  is  not,  "Shall  he  be  punished?**  but  "Is  he  fit  or 
worthy  to  hold  a  public  office?" — and  this,  I  contend,  you  are  competent 
to  do.  Your  interest  In  this  matter  is  not  as  great  nor  does  it  compare 
with  many  of  the  cases  cited;  and  if  they  sat,  so  may  you. 

By  Mr.  Manager  Meigs:  Mr.  President  and  Gentlemen  of  the 
Senate — From  the  time  I  first  appeared  before  this  tribunal  I  have 
entertained  the  opinion  that  this  is  the  highest  court  which  can  be 
convened  in  the  State  of  Washington,  and  entitled  to  the  respect  of  all 
persons  who  may  come  here.  I  am  simply  astounded,  therefore,  at  the 
unseemly  and  indecent  tirade  by  counsel  for  the  respondent  to  which 
we  have  listened  during  the  past  three  hours.  Parties  who  have  no 
connection  whatever  with  this  case  have  been  dragged  in  here  and 
subjected  to  not  only  unwarranted  criticism  but  the  grossest  of  insults, 
and  for  no  other  purpose,  it  seems  to  me,  than  to  befog  and  conceal  the 
real  issues  which  you  have  been  called  together  to  consider. 

Mr.  President,  we  are  not  here  to  wave  the  Moody  shirt.  We  are  not 
here  to  try  Governor  Hay,  or  to  pass  upon  the  wisdom  or  expediency 
of  his  policies.  We  are  not  here  to  try  this  cause  upon  the  reports  of 
legislative  investigating  committees,  stories  of  the  street,  or  newspaper 
rumors,  but  upon  the  law  and  the  evidence.  And  notwithstanding  the 
adoption  by  counsel  for  respondent  of  a  practice  often  employed  in  the 
petty  criminal  courts  of  the  land,  and  with  which  he  is  evidently 
familiar,  we  propose  to  try  none  other  than  this  respondent,  and  to  fijc 
your  attention'  solely  upon  his  alleged  delinquencies  both  in  and  out 
of  office. 

Now,  let  us  look  into  some  of  the  statements  made  by  counsel  which 
have  a  bearing  upon  this  case.  He  says  that  by  demurring  to  respond- 
ent's answer  we  have-  admitted  that  you  are  prejudiced  and  unfit  to  sit 
in  the  trial  of  this  cause;  but  notwithstanding  this,  we  propose  that 
you,  having  the  power  to  determine  this  matter  in  your  own  favor, 
shall  do  so,  and  shall  continue  to  sit  in  judgment  upon  this  man,  ir- 
respective of  your  unfitness  so  to  do.  This  argument  may  appeal  to 
some  of  the  laymen  constituting  this  tribunal,  but  by  the  lawyers  sit- 
ting here  it  can  be  considered  as  nothing  more  or  less  than  buncombe. 
He  who  for  three  hours  has  harangued  about  the  deception  and  dis- 
honesty of  individuals  who  have  no  connection  whatever  with  this  case 
would  mislead  you  by  stating  a  fiction  for  a  rule  of  law. 
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But  let  UB  see  where  his  argument  leads  him.  His  rule  must  work 
both  ways,  and  when  you  remember  that  the  respondent  has  demurred 
to  practically  each  and  every  one  of  the  twenty-six  articles,  where  does 
it  leave  the  respondent?  The  logic  of  his  eminent  counsel  admits  of 
but  one  answer:  the  respondent  stands  before  you  under  a  confession 
of  guilt  as  to  every  article  to  which  he  has  interposed  a  demurrer.  The 
contention  is  so  ridiculously  untrue  that  to  state  it  is  to  argue  it. 

And  now  a  few  words  in  conclusion,  with  reference  to  a  case  over- 
looked by  Manager  Sparks. 

In  the  impeachment  of  Judge  Barnard  the  same  contention  raised 
here  was  mad^  in  the  respondent's  behalf,  as  a  result  of  a  request  by 
one  of  the  judges  sitting  in  the  cause  that  he  be  excused  from  par- 
ticipating in  the  proceedings,  he  having  been  engaged  as  counsel  in 
certain  matters  of  litigation  before  Judge  Barnard  out  of  which  the 
articles  of  impeachment  grew.  William  A.  Beach,  arguing  for  respond- 
ent, said: 

I  desire  to  say  on  behalf  of  respondent  that  he  has  a  delicacy  about 
being  tried  by  a  court  any  of  the  members  of  which  have  participated 
in  any  of  the  transactions  which  are  to  be  examined  into,  in  the  charges 
against  him.  Without  having  the  slightest  objection  to  either  of  the 
Justices  who  from  motives  of  delicacy  have  asked  to  be  excused,  he 
only  feels  that  it  would  be  indecorous  and  highly  unjust  to  him  and  to 
the  people  of  this  state  if  they  should  participate  in  the  trial  of  a  charge 
in  which  they  were  personally  interested,  and  from  the  very  nature  of 
the  case  they  have  inspired  prejudices  which  would  be  favorable  to  one 
side  or  the  other.  •  •  ♦  One  of  them  has  been  a  counsel  in  matters 
of  litigation  before  Judge  Barnard  out  of  which  these  articles  have 
come.  The  other  has  been  engaged  in  the  Susquehannah  litigation  and 
has  been  ot&cially  and  Judicially  engaged  in  other  matters,  and  has  been 
in  direct  Judicial,  if  not  personal,  antagonism  to  respondent  in  this 
case.  ♦  ♦  •  It  has  been  suggestad  that  it  is  perfectly  right  for  him 
to  sit  upon  one  of  the  articles  in  which  he  has  not  been  interested,  but 
I  venture  to  submit  that  this  court  is  a  unit  and  these  articles  of  im- 
peachment are  one  indictment,  and  if  a  member  is  incompetent  to  sit 
upon  one  of  the  articles  he  is  equally  unfit  to  hold  his  position  at  all. 
(1  Barnard  Imp.,  pp.  80-81). 

I  will  not  take  the  time  to  read  the  argument  of  the  several  man- 
agers who  replied  to  Mr.  Beach,  but  will  direct  your  attention  to  the 
fact  that  the  controversy  resulted  in  the  refusal  of  the  Senate  to  excuse 
Judges  Allen  and  Peckham.     (1  Barnard  Imp.,  p.  82). 

And  it  seems  to  me  that  every  principle  of  reason  and  logic  can  be 
urged  in  support  of  this  view.  Suppose  the  respondent  in  this  case  to 
be  answering  to  this  Senate  for  an  offense  committed  under  conditions 
so  open  and  notorious  that  every  member  of  the  Senate  entertained  a 
conviction  of  guilt  before  the  trial,  and  In  fact  had  gone  so  far  as  to 
publicly  express  the  same.  The  constitution,  you  will  bear  in  mind, 
requires  that  two-thirds  of  your  number  shall  be  necessary  to  convict. 
Now,  is  it  to  be  argued  for  a  moment  that  the  respondent  could  success- 
fully challenge  this  entire  body,  or  a  sufficient  number  thereof,  to  pre- 
vent his  impeachment  under  such  conditions?  The  whole  matter  seems 
grossly  absurd  when  discussed  in  connection  with  an  extreme  case; 
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but  it  is  no  less  absurd  In  connection  with  the  contention  made  in  this 
case.  The  principle  is  the  same,  and  it  is  contrary  alike  to  the  theory 
and  history  of  impeachment. 

At  4 :45  p.  m.  the  Senate,  sitting  as  a  court  of  impeachment, 
took  a  recess  until  tomorrow  morning  at  10  o'clock. 


Senate  Chamber, 
Olympia,  Wash.,  August.  1«,  1909. 
The  Senate  resolved  itself  into  a  court  of  impeachment  at 
10  a.  m.,  President  Ruth  presiding. 

By  Attorney  General  Bell:  Mr,  President  and  Gentlemen  of  the 
Senate — It  is  the  contention  of  the  managers  that  no  senator  is  dis- 
qualified from  sitting  in  the  trial  of  this  case.  My  colleague,  Brother 
Sparks,  has  shown  by  numerous  instances  that  a  member  of  the  House 
of  Lords  could  not  be  challenged  in  an  impeachment  trial.  And  it  has 
been  further  shown  that  the  Senate  either  of  the  United  States  or  of 
a  state,  sitting  in  an  impeachment  trial,  is  governed  by  the  same  rules 
that  obtain  in  like  proceedings  in  the  House  of  Lords.  As  he  stated,  in 
the  case  of  the  Duke  of  Somerset  it  was  held  that  the  Duke  of  North- 
umberland and  the  Marquis  of  Northampton  and  the  Earl  of  Pembroke, 
for  an  attempt  upon  whose  lives  Somerset  was  on  trial,  should  sit  in 
judgment  upon  him  against  the  objection  of  the  accused,  because  "a 
peer  of  the  realm  might  not  be  challenged."  Again,  the  Duke  of 
Northampton  and  the  Earl  of  Warwick,  being  on  trial  for  their  lives 
before  the  court  of  the  lord  high  steward  of  England,  one  of  the  pris- 
oners inquired  whether  any  such  persons  as  were  equally  culpable  in 
that  crime  and  those  by  whose  letters  and  commandments  he  was  di- 
rected in  all  his  doings  might  be  his  judges  or  pass  upon  his  trial  at 
his  death.  It  was  answered  that  "if  any  were  as  deeply  to  be  touched 
as  himself  in  that  case,  yet  as  long  as  no  attainder  of  record  were 
against  them,  they  were  nevertheless  persons  able  in  the  law  to  pass 
upon  any  trial,  and  not  to  be  challenged  therefor,  but  at  the  prince's 
pleasure."  Again,  on  the  trial  of  the  Earl  of  Essex  and  Southampton 
for  high  treason  before  all  of  the  justices  of  England,  the  Earl  of  Essex 
desired  to  know  of  my  lord  chief  justice  whether  he  might  challenge 
any  of  the  peers  or  not.  Whereunto  the  lord  chief  justice  answered, 
"No."  Again,  in  Lord  Audley's  case,  it  was  questioned  whether  a  peer 
might  challenge  his  peers  as  in  the  case  of  common  jurats.  It  was  an- 
swered by  all  of  the  judges,  after  consultation,  "He  might  not"  The 
same  was  ruled  in  the  Countess  of  Essex*  case  on  trial  for  treason.  In 
the  Earl  of  Portland's  case,  the  Commons  objected  that  Lord  Somers, 
the  Earl  of  Oxford  and  Lord  Halifax,  who  had  been  impeached  by  the 
Commons  before  the  House  of  Lords  for  being  concerned  in  the  same 
acts  for  which  Portland  was  being  brought  to  trial,  voted  and  acted 
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with  the  House  of  Lords  in  the  preliminary  proceedings  of  said  trial, 
and  were  upon  a  committee  of  conference  in  relation  thereto.  But  the 
House  of  Lords,  after  discussion,  solenmly  resolved  "that  no  lord  of 
parliament,  impeached  of  high  crimes  and  misdemeanors,  can  be  pre- 
cluded from  Toting  on  any  occasion  except  on  his  own  trial."  In  the 
trial  of  Warren  Hastings  the  same  point  was  taken  for  granted,  for  of 
the  more  than  170  peers  who  commenced  the  trial  but  29  sat  and  pro* 
nounced  the  rerdict  at  the  close,  and  some  of  these  were  peers  created 
since  the  trial  began  and  had  not  heard  either  the  opening  or  much  of 
the  eridence,  and  during  the  trial- there  had  been  by  death,  succession, 
and  creation  more  than  180  changes  in  the  House  of  Peers,  who  were 
Vhls  Judges. 

It  can  thus  be  seen  that  in  the  House  of  Lords  a  challenge  cannot 
be  sustained,  and  by  analogy  we  insist  that  a  senator  sitting  in  an  im- 
peachment trial  cannot  be  challenged. 

When  senators  are  sworn  to  try  an  impeachment,  each  one  is  sitting 
as  a  Judge  and  not  as  a  Juror.  Each  one  passes  on  the  sut&ciency  of 
the  evidence,  upon  the  law  and  upon  the  facts  in  the  case;  and  we  main- 
tain that  such  senators  cannot  be  challenged  for  any  cause  except  one 
for  which  a  Judge  might  be  challenged,  if,  indeed,  he  can  be  challenged 
at  all.  But  even  granting  that  a  senator  could  be  challenged  for  the 
causes  for  which  a  superior  Judge  can  be  challenged,  the  respondent 
has  not  shown  any  such  cause  in  this  case. 

Secticm  4296  of  Pierce's  Code  provides  as  follows: 

A  Judicial  officer  is  a  person  authorized  to  act  as  a  Judge  in  a  court 
of  Justice.  Such  officer  shall  not  act  as  such  in  a  court  of  which  he  is 
a  member  in  any  of  the  following  cases: 

(1)  In  an  action,  suit  or  proceeding  to  which  he  is  a  party,  or  in 
which  he  is  directly  interested. 

(3)  When  he  is  related  to  either  party  by  consanguinity  or  affinity 
within  the  third  degree    •    •    • 

(4)  When  he  has  been  attorney  in  the  action,  suit  or  proceeding  in 
question  for  either  party    •    •    • 

In  Tibbs  v.  Atlanta,  53  S.  E.  Rep.  812,  the  court  says: 

Prejudice  or  bias  on  the  part  of  the  Judge,  not  based  on  interest, 
nor  on  any  other  ground  not  named  in  the  statute,  exhibition  of  per- 
sonal feeling  or  unnecessary  expression  of  opinion  upon  the  Justice  or 
merits  of  the  controversy,  are  as  a  general  rule  not  assignable  as  a 
ground  for  disqualification.  While  the  use  by  one  who  is  to  preside  in 
a  case  of  expressions  indicating  bias  or  prejudice  against  a  party  are 
exceedingly  indecorous  and  improper  and  reprehensible,  and  calculated 
to  throw  suspicion  upon  the  administration  of  the  law,  in  the  absence 
of  statute  they  cannot  be  made  the  ground  of  disqualification. 

In  Vol.  17,  Am.  and  Eng.  Ency.  of  Law,  p.  740,  it  is  stated  as  the 
law  that  the  statutory  grounds  of  disqualification  for  a  Judge  are  ex- 
clusive. 

In  re  David  Jones,  103  Cal.  398,  it  was  held  that: 

The  only  disqualifications  for  a  Judge  are  those  (Sec.  170)  by  which 
he  is  disqualified  when  he  is  a  party  to  or  interested  in  the  action  pend- 
ing; when  he  is  related  to  either  party,  or  his  attorney,  within  the  third 
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degree,  and  that  he  has  been  attorney  for  either  party  in  the  action. 
**These  are  the  only  cases  which  work  a  disqualification  of  a  Judiciikl 
officer'*  (McCauley  v.  Wells,  12  Cal.  524).  Bias  or  prejudice  on  the 
part  of  a  judge  is  not  a  ground  for  a  change  of  the  place  of  trial. 

In  Patterson  v.  Conlan,  123  Cal.  p.  453,  it  was  held  that — 

A  police  Judge  is  not  disqualified  to  act  upon  the  preliminary  exami- 
nation of  a  defendant  charged  with  a  felony,  merely  because  he  has 
formed  and  expressed  a  fixed  opinion  as  to  the  merits  of  che  case.  *  *  * 

In  Taylor  v.  Williams,  26  Texas  583,  the  court  say: 

The  "interest"  which  disqualifies  a  judge  from  sitting  in  a  case  does 
not  signify  every  bias,  partiality  or  prejudice  which  he  may  entertain 
with  reference  to  the  case,  and  which  may  be  Included  In  the  broadest 
sense  of  the  word  "interest"  as  contradistinguished  from  Its  use  as  in- 
dicating a  pecuniary  or  personal  right  or  privilege  in  some  way  de- 
pendent upon  the  result  of  the  cause. 

In  State  v.  Moore,  121  Mo.  514,  the  court  held  that — 

A  trial  judge  can  only  be  disqualified  from  sitting  in  a  cause  by 
reason  of  the  existence  of  some  one  or  more  of  the  causes  mentioned 
In  Sec.  4174,  Rev.  Stat.  1889,  and  by  a  compliance  with  its  provisions. 
He  might  not  be  disqualified  by  the  defendant  charging  him  in  the 
presence  of  the  jury  with  being  prejudiced  against  him. 

In  Montana,  in  re  Davis'  Estate,  27  Pac.  342,  it  was  held  that  under 
"Sec.  110,  providing  for  the  transfer  of  proceedings  in  matters  of  pro- 
bate to  another  county  when  the  judge  is  'disqualified  to  act  from  any 
cause,'  relates  only  to  statutory  disqualifications  existing  at  the  passage 
of  the  act.  and  does  not  include  the  ground  of  the  judge's  prejudice." 

In  McDowell  v.  Levy,  8  Pac.  Rep.  857,  the  court  say: 

Bias  or  prejudice  on  the  part  of  a  trial  judge  constitutes  no  legal  in- 
capacity to  sit  on  the  trial  of  the  cause. 

In  Sjorberg  v.  Norden,  5  N.  W.  Rep.  677,  it  was  held  that — 

The  only  cause  of  disqualification  reached  by  section  4,  title  1,  chap- 
ter 64,  Gen.  Stat,  is  a  pecuniary  Interest  in  the  event  of  the  action  to 
be  tried.  Sec.  19,  Chap.  116  of  Gen.  Stat.,  as  amended  by  Sec.  1,  Chap. 
24  of  Gen.  Laws  1878,  has  no  application  to  district  judges.    *     •     * 

A  pecuniary  interest  in  the  event  of  the  action  is  the  cause  of  dis- 
qualification intended  to  be  reached  in  the  section,  and  not  a  mere  bias 
resulting  from  partiality  or  prejudice  in  favor  or  against  either  of  the 
parties.  That  this  is  the  true  construction  of  the  statute  is  made  rea- 
sonably certain  by  the  provision  of  the  section  that  immediately  fol- 
lowed. The  other  provision  refers  to  the  disqualifying  clause  men- 
tioned in  the  preceding  portion  of  the  section  as  such  Interest,  and  the 
like  guarded  language  is  used  in  the  clause  which  reserves  to  the  dis- 
qualified judge  a  power  to  order  a  change  of  venue  upon  a  proper  show- 
ing of  such  interest  on  his  part. 

It  is  stated  in  15  Am.  and  Eng.  Ency.  Law,  p.  1064.  that— 

A  member  of  the  House  voting  for  the  prosecution  of  an  impeach- 
ment is  not  thereby  rendered  disqualified  if  subsequently  elected  to  the 
Senate  from  sitting  on  the  trial  thereof. 

Then,  why  should  a  senator  who  has  made  investigation  of  the 
charges  be  disqualified? 
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In  Doherty  v.  Board  of  Police  CommiBsioners,  32  N.  Y.  Supp.  p.  19, 
It  was  held  that — 

It  is  not  error  for  a  commissioner  to  sit  on  the  trial  of  charges 
against  a  policeman  after  he  has  been  challenged  on  the  ground  that 
he  is  prejudiced  against  the  accused,  and  does  not  intend  to  give  the 
policeman  a  fair  trial,  it  not  being  claimed  that  such  commissioner  had 
any  interest  in  the  matter  or  was  disqualified  by  statute. 

In  several  New  York  cases  it  has  been  held  that  on  the  trial  of  an 
officer  by  a  board  of  police  commissioners  testimony  may  be  taken  be- 
fore one  and  afterwards  submitted  to  and  acted  on  by  all;  a  change  in 
the  constitution  of  the  board  does  not  invalidate  a  removal  made  by  the 
new  board  (see  State  ex  rel.  Gilhooley  v.  Board  of  Police  Commissioners, 
23  Hun.  p.  361;  People  ex  rel.  McCarthy  v.  Board  of  Police  Commis- 
Bloners,  98  N.  Y.  332;  and,  also,  99  N.  Y.  676). 

In  his  contention  that  the  senators  named  are  disqualified,  and  that 
they  should  be  excluded  from  this  trial,  the  learned  counsel  for  the  re- 
spondent has  cited  the  case  of  State  ex  rel.  Barnard  v.  The  Board  of 
Education,  19  Wash.  p.  8.  That  case,  as  we  take  it,  is  not  in  point,  for 
the  reason  that  in  that  case  the  at&davit  stated  that  A.  J.  Wells,  a  mem- 
ber of  the  board,  was  an  enemy  of  the  relator,  and  that  he  had  publicly 
announced  his  intention  "to  find  relator  guilty  and  that  he  proposed 
to  vote  to  remove  him  from  office,  no  matter  what  the  evidence  might 
be,  and  that  his  mind  was  made  up  and  his  determination  fixed."  No 
such  statement  16  made  in  the  affidavit  in  this  case.  But,  in  addition 
to  this,  the  court  in  its  opinion  cites  People  v.  Board  of  Trustees,  39 
New  York  Supp.  607,  and  quotes  as  follows: 

Cases  are  to  be  found  where  judicial  officers,  or  officials  acting  in  a 
judicial  capacity,  have  been  permitted  to  act,  notwithstanding  the  dis- 
qualification of  interest;  but  I  think,  without  exception,  they  have  all 
been  cases  where,  unless  such  officer  was  permitted  to  act,  there  would 
have  been  a  failure  of  justice,  for  the  reason  that  there  was  no  other 
person  who  could  act.  They  have  been  confined  to  cases  where  the 
judicial  tribunal  or  body  to  act  consisted  of  but  a  single  person,  and 
there  was  no  other  tribunal  or  officer  before  whom  the  proceedings  could 
be  taken,  and  the  officer  was  permitted  to  act  from  necessity. 

You  will  notice  the  court  say,  "but  I  think,  without  exception,  they 
have  all  been  cases  where,  unless  such  officer  was  permitted  to  act, 
there  would  have  been  a  failure  of  justice."  This  is  exactly  the  situa- 
tion here;  that  is,  if  the  senators  are  not  permitted  to  act,  then  there 
will  be  a  failure  of  justice  in  this  instance,  for  the  respondent  has  al- 
ready challenged  so  many  senators  that  there  is  not  two-thirds  left  to 
try  the  case,  and  it  is  well  known  in  an  Impeachment  trial  that  there 
must  be  a  judgment  by  at  least  two-thirds  of  the  members  elected.  We 
therefore  most  earnestly  contend  that  the  challenge  to  the  senators 
should  be  overruled,  and  that  all  of  the  senators  should  sit  in  the  trial 
of  this  cause. 

At  11 :45  a.  m.  the  court  of  impeachment  took  a  recess  until 
1 :15  p.  m. 
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AFTERNOON  SESSION. 


The  Senate  resolved  itself  into  a  court  of  impeachment  at 
1:16  p.  m. 

By  Mb.  Israel:  Your  Honor  and  You  the  Members  of  this  Honor- 
able Court — In  closing  this  argument,  which  at  least  one  member  of 
the  board  of  managers  fails  to  distinguish  as  entitled  to  immunity  from 
the  methods  and  language  of  political  debate  and  stump-speech-making, 
I  am  going  to  rest  content  with  a  reiteration  of  all  that  I  said  in  my 
opening  discussion  of  this  challenge. 

The  single  great  daily  paper  of  this  state  that  alone  has  evidenced 
a  desire  to  present  to  the  reading  public  who  cannot  follow  these  pro- 
ceedings first  hand,  with  all  that  occurs  in  this  trial,  and  which  has  not 
suppressed  from  the  beginning  of  the  investigation  that  lead  up  to  these 
articles  of  impeachment  everything  that  would  make  to  the  defense  of 
my  client,  has  seen  fit  to  print  in  its  columns  the  text  of  my  opening 
argument  It  Is  before  you.  Ton  can  read  it,  should  you  have  any 
doubtful  recollection  as  to  what  I  then  said. 

Before  reviewing  briefly  that  which  has  been  said  by  these  prose- 
cutors in  answer  to  the  merits  of  my  opening  argument,  I  want,  in  justi- 
fication to  myself — in  Justification  to  my  client — to  devote  but  a  moment 
to  answer  and  analyze  some  of  the  remarks  made  by  one  of  these  man- 
agers in  his  discussion  of  my  motion  for  disqualification  of  certain  of 
you  as  triers  of  these  charges.  This  manager— he  of  the  land  of  water- 
melons and  rattlesnakes,  of  big  red  apples  and  malaria,  of  luscious 
peaches  and  dirty  ditch  water,  of  extremes  in  good  and  evil — he  is,  to 
quote  him,  simply  astounded  at  my  unseemly  and  indecent  tirade. 
Wherein  in  my  argument  do  you  find  a  single  indecent  word,  remark  or 
thought?  There  It  is,  in  print  in  the  paper  before  you.  Wherein  have 
I  given  utterance  to  a  single  unseemly  thought  In  all  that  argument? 
Please  pick  it  out  for  me.  Is  it  indecent  and  unseemly  to  object  to  a 
man  sitting  to  try  me  and  adjudge  my  guilt  or  innocence  of  a  crime 
charged  against  me  when  I  know  and  the  record  proves  that  he  has 
already  determined  and  voiced  his  opinion  that  I  am  guilty?  What 
lexicon  of  definition  obtains  in  the  classic  Takima  valley  that  so  defines 
the  words  "indecent"  and  "unseemly"? 

Whom  does  he  refer  to  when  he  says  to  you:  "Parties  who  have  no 
connection  whatever  with  this  case  have  been  dragged  in  here  and  sub- 
jected to  not  only  unwarranted  criticism  but  the  grossest  insults?"  Are 
they  the  senators  who  were  members  of  the  investigating  committee? 
Is  it  the  acting  governor  of  this  state?  Are  they  the  senators  now  chal- 
lenged who  caucused  with  that  governor  at  the  time  they  judged  John 
Schively,  found  him  guilty  and  pledged  themselves  to  support  a  Palmer 
bill  to  abolish  his  office?  Is  it  the  attorney  general?  Is  it  the  P.-/.  and 
the  Tacoma  Ledger^  (those  cleanest  of  clean  birds).    Each  and  all  of 
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these  "had  connection"  with  the  matters  that  made  possible  this  chal- 
lenge, according  to  the  record  and  according  to  the  undisputed  affidavit 
of  John  Schively,  as  contained  in  his  answer  to  these  articles  in  making 
this  challenge.  Whom  else  than  these  did  I  refer  to  or  "drag  in"  in 
my  opening  argument?  No  one.  If  these  are  "disconnected  and  un- 
interested persons/*  and  it  is  an  "unwarranted  criticism  and  gross  in- 
sult" to  refer  to  them  in  this  challenge,  then  God  help  John  Schively; 
I  can't. 

Hear  him:     "Mr.  President,  we  are  not  here  to  wave  the  bloody 
shirt"    Again,  that  strange  and  infallible  use  of  words  the  common 
definition  whereof  renders  the  use  he  makes  of  them  unintelligible. 
Who  has  waved  the  "bloody  shirt?"    Who  has  been  guilty  of  secession 
or  attempted  to  secede?    Who  has  been  charging  such  act  against  any- 
one connected  or  not  connected  with  this  prosecution?    This  exclama- 
tion in  that  manager's  flow  of  words  is  beyond  my  intelligence,  but  I 
can  understand  him  when  he  charges  me  with  the  "adoption  of  a  prac- 
tice often  employed  in  the  petit  criminal  courts  of  the  land,  and  with 
which  I  am  evidently  familiar."     I  understand  the  studied  insult  of 
that  statement  and  I  realize  the  incentive  of  it.     It  must  be  hard  to 
awaken  to  a  consciousness  of  the  fact  that  a  position  you  occupy  purely 
through  your  own  scheming  and  wire-pulling  and  not  because  of  recog- 
nized merit  or  ability  on  your  part  calls  upon  you  for  the  exercise  of 
talents  and  learning  you  do  not  possess;  that  the  p'kce  set  is  too  hot 
for  you  to  follow;  that  sooner  or  later  you  must  be  relegated  in  favor 
of  some  one  sufficiently  equipped  to  fight  the  battle  that  must  be  fought 
Tea,  such  realization  of  mediocrity  must  be  hard  to  contemplate,  and 
we  would  most  naturally  expect  from  such  a  one  the  abandoning  of  the 
dignities  of  argument  to  the  hurling  of  words,  vituperations  and  insults 
at  one  whose  arguments  he  was  not  legally  or  mentally  equipped  to 
answer.    I  am  done  with  that  manager  and  his  alleged  argument  when 
I  say  to  him,  I  am  not  a  politician.    I  have  been  for  thirty  years  at- 
tempting to  practice  my  chosen  profession  and  have  not  been  without 
cliental,  honor  and  profit  therefrom.    I  have  never  made  that  honorable 
profession  subservient  to  anything  else — ^to  any  other  vocation.    I  never 
was  trained  in  or  studied  the  intricate  phases  of  political  chicanery, 
treachery  and  manipulation  necessary  to  be  mastered  by  a  person  whose 
ambition  in  life  is  to  so  conduct  himself  that  he  may  from  year  to 
year  and  forever  fatten  and  gain  sustenance  at  the  public  crib  through 
the  occupancy  of  some  political  office  or  job  made  possible  to  him  and 
his  pretenses  through  the  easy-going  good  nature  of  the  great  mass  of 
citizen-voters.     I  deny  that  I  am  familiar  with  the  practice  of  petit 
criminal  courts;  but  I  affirm  that  if  the  practice  and  procedure  in  such 
courts  is  on  a  par  with  my  procedure  thus  far  in  this  case,  then  such 
practice  and  procedure  is  too  dignified  and  too  high  to  be  grasped  or 
comprehended  by  this  manager. 

Mr.  Manager  Sparks  and  his  remaining  co-counsel  have  taken  a  wide 
range  in  their  discussion  of  this  challenge.  I  don't  propose  to  attempt 
a  review  of  the  precedence  or  cases  they  have  cited  or  quoted  from  in 
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their  argument  Some  of  the  cases  have  no  application  to  the  situation 
under  discussion.  Some  of  them  do  not  go  far  enough  to  meet  the  facts 
here — are  distinguishable  from  the  facts  at  bar;  others  of  them  make 
to  th£  establishment  of  my  contention.  I  am  willing  to  meet  them  all 
and  measure  them  all  with  the  decisions  of  your  own  supreme  court 
and  to  stand  or  fall  under  the  reasoning  of  that  court.  It  is  useless  to 
involve  this  discussion  by  the  argument  of  side  issues.  It  doesn't  make 
any  difference  so  far  as  this  challenge  is  concerned  what  sort  of  a  court 
this  is — civil,  criminal  or  political.  It  doesn't  make  any  difference 
whether  we  are  to  try  a  criminal  or  a  political  offense.  The  rule  Is  the 
same.  The  law  is  the  same.  The  reason  for  the  rule,  the  reason  for  the 
law.  is  the  same — the  accomplishment  of  Justice.  The  doing  of  Justice 
between  man  and  man — a  desire  that  It  be  accomplished — was  and  Is 
the  source  and  birth  of  all  human  law,  all  rules  of  the  law.  The  con- 
tention made  by  the  challenge  is  axiomatic.  It  needs  no  law  or  rule 
beyond  the  conscience  of  any  honest  man  to  establish  its  truth  or  to 
work  a  realization  of  its  truth. 

Man's  sense  of  the  God-giving  idea  of  Justice  tells  him  that  no  man 
should  sit  in  Judgment  of  his  fellow  man  save  with  an  unbiased  mind 
toward  him.  When  the  mind  of  he  who  is  called  to  Judge  bears  enmity 
towards  the  accused — ^has  previously  determined  the  guilt  of  the  ac- 
cused, has  previously  Judged  him — si|ch  mind  cannot  again  judge  so 
that  its  Judgment  may  be  by  reason  of  its  pronouncement  alone  accepted 
by  all  men  as  a  true  and  Just  Judgment  as  necessarily  the  same  judg- 
ment that  would  have  flown  from  an  unbiased  mind.  Hence  the  rule 
that  is  announced  to  be  the  law  in  the  Barnard  case. 

I  have  not  appealed  to  you  to  disqualify  these  senators  and  to  then 
vote  their  own  disqualification  simply  by  reason  of  the  law  which  I 
feel  you  are  bound  to  follow  in  the  interest  of  right  and  justice,  but  I 
have  appealed  to  your  consciences — to  your  inate  sense  of  justice.  You 
may  refuse  to  be  bound  by  the  law.  You  may  salve  your  conscience  by 
adopting  the  sophistry  of  the  managers  and  their  counsel,  urged  upon 
you  as  a  justification  for  your  violating  the  law — that  necessity  knows 
no  law — forgetting  that  that  necessity  is  the  political  assassination  of 
Jehn  Schively  because  deemed  a  necessity  by  certain  newspaper  owners 
as  self-appointed  republican  party  leaders,  whose  edict  Is  reflected  and 
sought  to  be  carried  into  effect  by  a  toadying  executive  to  whom  you 
in  turn  bow  the  subservient  knee.  You  may  vote  to  retain  these  chal- 
lenged senators  as  triers  of  this  case  notwithstanding  their  admitted 
bias,  prejudice,  enmity  and  pre-judgment  against  and  of  John  Schively, 
and  they  may  vote  with  you  to  the  end  of  their  own  retainment.  You 
may  turn  these  proceedings  from  orderly  and  Judicial  inquiry  and  trial 
of  an  accused  man  into  a  political  farce.  You  may  smother  the  still 
small  voice  within  you  that  is  even  now  crying  out  the  truth — ^the  right 
of  my  challenge.  Still  will  I  abide  with  you  to  the  bitter  end,  ever 
crying  out  for  the  law  and  for  justice.  I  am  done.  Let  your  vote  now 
record  your  will.  There  Is  no  appeal  from  your  decision.  In  this  court 
your  conFcience  is  your  sole  reviewing  tribunal. 
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Bt  the  President:     The  secretary  will  read  rule  18. 
[Rule  18  read  by  secretary.] 

By  the  President:  I  desire  to  say  that  Under  this  rule  I  believe 
that  it  is  a  question  not  for  the  president  of  the  Senate  or  the  presiding 
officers  in  the  court  of  impeachment  to  decide,  but  a  matter  that 
should  go  directly  to  the  Senate  for  thieir  decision,  and  if  it  becomes 
necessary  for  me  to  interpret  the  rules  I  would  interpret  at  this  time 
that  motions  might  be  offered,  but  no  debate  had.  The  provision  of 
rule  18  reads  that  the  doors  may  be  closed.  My  interpretation  of  that 
is  that  it  would  confine  us  to  the  Senate  in  much  the  same  way  as  a 
jury  would  discuss  and  talk  things  over  among  themselves. 

By  Senator  Preset:  I  move  to  close  the  doors  for  deliberation,  and 
that  we  go  into  executive  session  to  determine  this  matter. 

By  the  President:  The  chair  would  interpret  the  motion  of  the 
senator  (Presby)  to  clear  the  galleries,  the  defendant  and  the  de- 
fendant's counsel,  and  of  all  but  the  officers  of  the  Senate,  such  as  the 
sergeant-at-arms,  secretary,  and  stenographer. 

By  Senator  Allen:  I  offer  as  a  substitute  to  that  motion  that  a 
roll  call  be  had  on  the  question  of  sustaining  the  demurrer  of  the 
respondent 

The  substitute  motion  of  Senator  Allen  carried. 

By  the  President:  Shall  Senator  t^aulhamus  sit  as  a  member  of 
this  court  of  impeachment  in  the  trial  of  John  H.  Schively,  notwith- 
standing the  objection  contained  in  section  1  of  defendant's  answer? 

Voting  aye:  Senators  Allen,  Anderson,  Arrasmith,  Bassett,  Blair, 
Brown,  Bryan,  Cameron,  Cotterill,  Cox,  Davis,  Falconer,  Fatland,  Pish- 
back,  Huxtable,  Kline,  Knickerbocker,  McGregor,  McGowan,  Metcalf, 
Myers,  Minkler,  Piper,  Poison,  Presby,  Roberts,  Rodenhaupt,  Rydstrom, 
Smithson,  Stevenson,  Stewart — 31. 

Voting  nay:  Senators  Booth,  Eastham,  Potts,  Smith,  Williams,  Mr. 
President — 6. 

Absent  or  not  voting:  Senators  Graves,  Hutchinson,  Nichols,  Paul- 
hamus,  Whitney — 5. 

By  the  President:  The  objections  and  exceptions  in  section  1  of 
defendant's  answer  as  to  Senator  Paulhamus  are  overruled. 

By  the  President:  Shall  Senator  Allen  sit  as  a  member  of  thia 
court  of  impeachment  in  the  trial  of  John  H.  Schively,  notwithstanding 
the  objection  contained  in  section  2  of  defendant's' answer? 

Voting  aye:  Senators  Anderson,  Arrasmith,  Bassett,  Blair,  Brown, 
Bryan,  Cameron,  Cotterill,  Cox,  Davii  Falconer,  Fatland,  Fishback, 
Knickerbocker,  McGregor,  Metcalf,  Myers,  Paulhamus,  Piper,  Poison, 
Presby,  Roberts,  Rosenhaupt,  Rydstrom,  Smithson,  Stevenson,  Stewart 
—27. 

Voting  nay:  Senators  Booth,  Eastham,  Huxtable,  Kline,  McGowan, 
Minkler,  Potts,  Smith,  Williams,  Mr.  President— 10. 

—10 
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Absent  or  not  TOtingr:  Senators  Allen,  Qraves,  Hutchinson,  Nichols, 
Whitney— 5. 

By  the  President:  The  objections  and  exceptions  contained  in  sec- 
tion 2  of  defendant's  answer  as  to  Senator  Allen  are  overruled. 

By  the  President:  Shall  Senator  Fishback  sit  as  a  member  of  this 
court  of  Impeachment  in  the  trial  of  John  H.  Schiyely,  notwithstanding 
the  objection  contained  in  section  3  of  defendant's  answer? 

Voting  aye:  Senators  Allen,  Anderson,  Arrasmith,  Bassett,  Blalr» 
Booth.  Brown,  Bryan,  Cameron,  Cotterill,  Cox,  Davis,  Falconer,  Fatland, 
Huxtable,  Knickerbocker,  McGregor,  Metcalf,  Myers,  Paulhamus,  Piper* 
Poison,  Presby,  Roberts,  Rosenhaupt,  Rydstrom,  Smlthson,  Stevenson, 
Stewart— 29. 

Voting  nay:  Senators  Eastham,  Kline,  McGowan,  Minkler,  Potts, 
Smith,  Williams,  Mr.  President— 8. 

Absent  or  not  voting:  Senators  Fishback,  Graves,  Hutchinson, 
Nichols,  Whitney— 5. 

By  the  President:  The  objections  and  exceptions  contained  in  sec- 
tion 3  of  defendant's  answer  as  to  Senator  Fishback  are  overruled. 

By  the  President:  Shall  Senator  Anderson  sit  as  a  member  of  this 
court  of  impeachment  in  the  trial  of  John  H.  Schively,  notwithstanding, 
the  objection  contained  in  section  4  of  defendant's  answer? 

Voting  aye:  Senators  Allen,  Arrasmith,  Bassett,  Blair,  Booth, 
Brown,  Bryan,  Cameron,  Cotterill,  Cox,  Davis,  Eastham.  Falconer,  Pat- 
land,  Fishback,  Huxtable,  Kline,  Knickerbocker,  McGregor,  McGowan, 
Metcalf,  Myers,  Minkler,  Paulhamus,  Piper,  Poison,  Potts,  Presby,  Rob- 
erts, Rosenhaupt,  Rydstrom,  Smith,  Smlthson,  Stevenson,  Stewart, 
Williams,  Mr.  President— 37. 

Absent  or  not  voting:  Senators  Anderson,  Graves,  Hutchinson, 
Nichols,  Whitney— 5. 

By  the  President:  The  objections  and  exceptions  contained  in  sec- 
tion 4  of  defendant's  answer  as  to  Senator  Anderson  are  overruled. 

By  the  President:  Shall  Senator  Arrasmith  sit  as  a  member  of  this 
court  of  Impeachment  in  the  trial  of  John  H.  Schively,  notwithstanding 
the  objection  made  in  section  4  of  defendant's  answer? 

Voting  aye:  Senators  Allen,  Anderson,  Baasett,  Blair,  Booth,  Brown, 
Bryan,  Cameron,  Cotterill,  Cox,  Davis,  Eastham,  Falconer,  Fatland« 
Fishback,  Huxtable,  Kline,  Knickerbocker,  McGregor,  McGowan,  Met- 
calf,  Myers,  Minkler,  Paulhamus,  Piper,  Poison,  Potts,  Presby,  Roberts, 
Rosenhaupt,  Rydstrom,  Smithy.  Smlthson,  Stevenson^  Stewart,  Williams, 
Mr.  President— 37. 

Absent  or  not  voting:  Senators  Arrasmith,  Graves,  Hutchinson^ 
Nichols,  Whitney — 5. 

By  the  President:  The  objections  and  exceptions  contained  in  sec- 
tion 4  of  defendant's  answer  as  to  Senator  Arrasmith  are  overruled. 

By  the  President:  Shall  Senator  Blair  sit  as  a  member  of  this 
court  of  impeachment  in  the  trial  of  John  H.  Schively,  notwithstanding 
the  objections  contained  in  section  4  of  defendant's  answer? 

Voting  aye:     Senators  Ailen,  Anderson,  Arrasmith,  Bassett,  Booth, 
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Brown,  Bryan,  Cameron,  Cotterill,  Cox,  Dayis,  Eastham,  Falconer,  Fat- 
D&nd,  FiBhback,  Huxtable,  Kline,  Knickerbocker,  McGregor,  McGowon, 
Metcalf,  Myers,  Mlnkler,  Paulbamus,  Piper,  Poison,  Potts,  Presby,  Rob^ 
erts,  Rosenhaupt,  Rydstrom,  Smith,  Smithson,  Steyenson,  Stewart,  Will- 
iams, Mr.  President—ST. 

Absent  or  not  voting:  Senators  Blair,  Graves,  Hutchinson,  Nichols*, 
Whitney— 5. 

By  the  Pbesioent:  The  objections  and  exceptions  contained  in  see*^ 
tlon  4  of  defendant's  answer  as  to  Senator  Blair  are  overruled. 

Bt  the  Pbesident:  Shall  Senator  Brown  sit  as  a  member  of  thls^ 
court  of  impeachment  to  try  John  H.  Schlvely,  notwithstanding  the 
objections  contained  in  defendant's  answer? 

Voting  aye:  Senators  Allen,  Anderson,  Arrasmlth,  Bassett,  Blair, 
Bryan,  Cameron,  Cotterill,  Cox,  Davis,  Eastham,  Falconer,  Fatlaad; 
Flshback,  Huxtable,  Kline,  Knickerbocker,  McGregor,  McGowan,  Metk 
calf,  Myers,  Mtnkler,  Paulhamus,  Piper,  Poison,  Potts,  Presby,  Roberts, 
Rydstrom,  Smith,  Stewart,  Williams,  Mr.  President— 33. 

Voting  nay:     Senator  Booth — 1. 

Absent  or  not  voting:  Senators  Brown,  Graves,  Hutchinson,  Nichols; 
Rosenhaupt,  Smithson,  Stevenson,  Whitney — 8. 

Bt  the  President:  The  objections  and  exceptions  contained  In  sec- 
tion 4  of  defendant's  answer  as  to  Senator  Brown  are  overruled. 

Bt  the  Pbesident:  Shall  Senator  Bryan  sit  as  a  member  of  thiii^ 
court  of  impeachment  to  try  John  H.  Schlvely,  notwithstanding  the  ob- 
jections made  in  section  4  of  the  defendant's  answer? 

Voting  aye:  Senators  Allen,  Anderson,  Arrasmlth,  Bassett,  Blair, 
Brown,  Cameron,  Cotterill,  Cox,  Davis,  Eastham,  Falconer,  Fatland; 
Flshback,  Huxtable,  Kline,  Knickerbocker,  McGregor,  McGowan,  Met^ 
calf,  Myers,  Mlnkler,  Paulhamus,  Piper,  Poison,  Potts,  Presby,  Roberts, 
Rydstrom,  Smith,  Stewart,  Williams,  Mr.  President— 33. 

Voting  nay:     Senator  Booth — 1. 

Absent  or  not  voting:  Senators  Bryan,  Graves,  Hutchinson^  Nlchol»,^ 
Rosenhaupt,  Smithson,  Stevenson,  Whitney — 8. 

Bt  the  Pbbsidbnt:  The  defendant's  challenge  as  to  Senator  Bryan 
Is  overruled. 

Bt  the  President:  Shall  Senator  Cox  sit  as  a  member  of  this  court 
of  Impeachment  in  the  trial  of  John  H.  Schlvely,  notwithstanding  tha^ 
«Mectlon«  made  in  section  4'  of  the  defendant's  answer? 

Voting  aye:  Senators  Allen,  Anderson,  Arrasmlth,  Bassett,  Blair; 
Booth,  Brown,  Bryan,  Cameron,  Cotterill.  Davis,  Eastham,  Falconer,. 
Flitluid,  Flshback,  Huxtable,  Kline,  Knickerbocker,  McGregor,  Mc- 
CVowan,  Metcalf,  Myers,  Mlnkler,  Paulhamus,  Piper,  Poison,  Potta^. 
Ptwby,  Roberts,  Rydstrom,  Smith,  Stevenson,  Stewart,  Williams,  Mr. 
President— 35. 

Absent  or  not  voting:  Senators  Cox,  Graves,  Hutchinson,  Nichols;- 
Rosenhaupt,  Smithson,  Whitney — 7. 

Bt  the  President:  The  defendant's  challenge  as  to  Senator  Cox 
is  overruled. 
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Bt  the  President:  Shall  Senator  Davis  sit  as  a  member  of  ttds 
court  of  impeachment  In  the  trial  of  John  H.  Schively,  notwithstanding 
the  objections  contained  in  section  4  of  the  defendant's  answer? 

Voting  aye:  Senator  Allen,  Anderson,  Arrasmlth,  Bassett,  Blair, 
Booth,  Brown,  Bryan,  Cameron,  Cotterill,  Cox,  Eastham,  Falconer,  Fat- 
land,  Fishback,  Huxtable,  Kline,  Knickerbocker,  McGregor,  McGowan^ 
Metcalf,  Myers,  Minkler,  Paulhamus,  Piper,  Poison,  Potts,  Presby,  Rob- 
erts, Rydstrom,  Smith,  Stevenson,  Stewart,  Williams,  Mr.  President— 85. 

Absent  or  not  voting:  Senators  Davis,  Graves,  Hutchinson,  Nichols, 
Rosenhaupt,  Smithson,  Whitney — 7. 

Bt  the  President:  The  defendant's  challenge  as  to  Senator  Davis 
Is  overruled. 

Bt  the  President:  Shall  Senator  Falconer  sit  as  a  member  of  this 
cou/t  of  impeachment  in  the  trial  of  John  H.  Schively,  notwithstanding 
the  objections  made  in  section  4  of  the  defendant's  answer? 

Voting  aye:  Senators  Allen,  Anderson,  Arrasmith,  Bassett,  Blair» 
Brown,  Bryan,  Cameron,  Cotterill,  Cox,  Davis,  Eastham,  Fatland,  Fish- 
back,  Huxtable,  Kline,  Knickerbocker,  McGregor,  McGowan,  Metcalf^ 
Myers,  Minkler,  Paulhamus,  Piper,  Poison,  Potts,  Presby,  Roberts,  Ros- 
enhaupt, Smith,  Stevenson,  Stewart,  Williams — 33. 

Voting  nay:     Senators  Booth,  Mr.  President — 2. 

Absent  or  not  voting:  Senators  Falconer,  Graves,  Hutchinson^ 
Nichols,  Rydstrom,  Smithson,  Whitney — 7. 

Bt  the  President:  The  defendant's  challenge  as  to  Senator  Fal- 
coner is  overruled. 

Bt  the  President:  Shall  Senator  McGregor  sit  as  a  member  of  this 
court  of  impeachment  in  the  trial  of  John  H.  Schively,  notwithstanding 
the  objections  made  in  section  4  of  the  defendant's  answer? 

Voting  aye:  Senators  Allen,  Anderson,  Arrasmith,  Bassett,  Blair, 
Booth,  Brown,  Cameron,  Cotterill,  Cox,  Davis,  Falconer,  Fatland,  Fish- 
back,  Huxtable,  Kline,  Knickerbocker,  McGowan,  Metcalf,  Myers,  Mink- 
ler, Paulhamus,  Poison,  Potts,  Presby,  Roberts,  Rosenhaupt,  Smithy 
Smithson,  Stevenson,  Williams,  Mr.  President — 32. 

Absent  or  not  voting:  Senators  Bryan,  Eastham,  Graves,  Hutchin- 
son, McGregor,  Nichols,  Piper,  Rydstrom.  Stewart,  Whitney — 10. 

Bt  the  President:  The  defendant's  challenge  as  to  Senator  Mc- 
Gregor is  overruled. 

By  the  President:  Shall  Senator  Fatland  sit  as  a  member  of  this 
court  of  impeachment  in  the  trial  of  John  H.  Schively,  notwithstanding 
the  objections  made  In  section  4  of  the  defendant's  answer? 

Voting  aye:  Senators  Allen,  Anderson,  Arrasmith,  Bassett,  Blair» 
Brown,  Bryan,  Cameron,  Cotterill,  Cox,  Davis,  Eastham,  Falconer,  Fish- 
back,  Huxtable,  Kline,  Knickerbocker,  McGregor,  McGowan,  Metcalf, 
Myers,  Minkler,  Paulhamus,  Piper,  Poison,  Potts,  Presby,  Roberts,  Ros- 
enhaupt, Smith,  Smithson,  Stevenson,  Mr.  President — 33. 

Voting  nay:     Senators  Booth,  Williams — 2. 

Absent  or  not  voting:  Senators  Fatland,  Graves,  Hutchinson,  Nich- 
ols, Rydstrom,  Stewart,  Whitney — 7. 
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Bt  thb  Pbesident:  The  defendant's  challenge  as  to  Senator  Fatland 
iB  OTemiled. 

By  the  Pbesidekt:  Shall  Senator  Myers  sit  as  a  member  of  this 
court  of  Impeachment  in  the  trial  of  John  H.Schlvely,  notwithstanding 
the  objections  made  in  section  4  of  the  defendant's  answer? 

Voting  aye:  Senators  Allen,  Anderson,  Arrasmlth,  Bassett,  Blalr» 
Booth,  Brown,  Bryan,  Cameron,  Cotterill,  Cox,  Davis,  Eastham,  Fal- 
coner, Fatland,  Fishback,  Huxtable,  Kline,  Knickerbocker,  McGregor, 
McGowan,  Metcalf,  Paulhamus,  Piper,  Poison,  Potts,  Presby,  Roberts, 
Rosenhaupt,  Smith,  Smithson,  Stevenson,  Williams,  Mr.  President — 34. 

Absent  or  not  voting:  Senators  Graves,  Hutchinson,  Myers,  Mink- 
ler,  Nichols,  Rydstrom,  Stewart,  Whitney — 8. 

Bt  the  PBEsmENx:  The  defendant's  challenge  as  to  Senator  Myers 
is  overruled. 

Bt  the  President:  Shall  Senator  Poison  sit  as  a  member  of  this 
court  of  impeachment  in  the  trial  of  John  H.  Schively,  notwithstanding 
the  objections  contained  in  section  4  of  the  defendant's  answer? 

Voting  aye:  Senator  Allen,  Anderson,  Arrasmith,  Bassett,  Blain 
Brown,  Bryan,  Cameron,  Cotterill,  Cox,  Davis,  Ejastham,  Falconer,  Fat- 
land, Fishback,  Huxtable,  Kline,  Knickerbocker,  McGregor,  McGowan, 
Metcalf,  Myers,  Paulhamus,  Piper,  Potts,  Presby,  Roberts,  SmiUi*  Smith- 
son,  Stevenson,  Stewart,  Mr.  President — 32. 

Voting  nay:     Senators  Booth,  Williams — 2. 

Absent  or  not  voting:  Senators  Graves,  Hutchinson,  Minkler,  Nich- 
ols, Poison,  Rosenhaupt,  Rydstrom,  Whitney — 8. 

Bt  the  Pbesident:  The  defendant's  challenge  as  to  Senator  Poison 
is  overruled. 

Bt  the  Pbbbident:  Shall  Senator  Stevenson  sit  as  a  member  of  this 
court  of  impeachment  in  the  trial  of  John  H.  Schivelr,  notwithstanding 
the  objections  contained  in  section  4  of  defendants  answer? 

Voting  aye:  Senators  Allen,  Anderson,  Arrasmith,  Bassett,  Blair, 
Booth,  Brown,  Bryan,  Cameron,  Cotterill,  Cox,  Davis,  Eastham,  Fal- 
coner, Fatland,  Fishback,  Hutchinson,  Huxtable,  Kline,  Knickerbocker, 
McGregor,  McGowan,  Metcalf,  Myers,  Minkler,  Piper,  Poison,  Potts, 
Presby,  Roberts,  Smith,  Smithson,  Stewart,  Williams,  Mr.  President — 35. 

Absent  or  not  voting:  Senators  Graves,  Nichols,  Paulhamus,  Rosen- 
haupt, Rydstrom,  Stevenson,  Whitney — 7. 

Bt  the  Pbesident:  The  defendant's  challenge  as  to  Senator  Steven- 
son is  overruled. 

Bt  the  President:  Shall  Senator  Paulhamus  sit  as  a  member  of 
this  court  of  impeachment,  notwithstanding  the  objections  contained 
in  section  4  of  the  defendant's  answer? 

Voting  aye:  Senators  Allen,  Anderson,  Arrasmith,  Bassett,  Blair, 
Brown,  Bryan,  Cameron,  Cotterill,  Cox,  Davis,  Falconer,  Fatland,  Fish- 
back, Kline,  Knickerbocker,  McGregor,  McGowan,  Metcalf,  Myers,  Mink- 
ler, Piper,  Poison,  Presby,  Roberts,  Rosenhaupt,  Rydstrom,  Smithson, 
Stevenson,  Stewart— 30. 
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VotlDg  nay:  Senators  Booth,  Kaatham,  Hutchinaon,  Huztable,  Potts, 
Smith,  Williams,  Mr.  President— 8. 

Absent  or  not  voting:  Senators  Graves,  Nichols,  Paulhamus,  Whit- 
aej— 4. 

Bt  the  Pbbsibent:  The  challenge  as  to  Senator  Paulhamug,  ooa- 
tained  in  section  4  of  defendant's  answer,  is  overruled. 

Bt  the  PREsmENT:  Shall  Senator  Allen  sit  as  a  member  of  this 
flourt  of  impeachment,  notwithstanding  the  objections  contained  in 
section  4  of  defendant's  answer? 

Voting  aye:  Senators  Anderson,  Arrasmith,  Bassett,  Blair,  Browiv 
Biyan,  Cameron,  Cotterill,  Cox,  Davis,  Falconer,  Fatland,  Fishback, 
Knickerbocker,  McGregor,  Metcalf,  Myers,  Paulhamus,  Piper,  Poison, 
Itesby,  Roberts,  Roeenhaupt,  Rydstronou  Smithson,  Stevenson,  Stewart 
—27. 

Voting  nay:  Senators  Booth,  F«a«thain,  Hutchinson,  Huztable,  KUne, 
lioGowan,  Minkler,  Potts,  Smith,  WilUams,  Mr.  President— 11. 

Absent  or  not  voting:    Senators  Allen,  Graves,  Nichols,  Whitney— 4. 

Bt  the  Piusident:  The  objections  'Contained  in  section  4  <tf  de- 
fendant's answer  as  to  Senator  Allen  are  overruled. 

Bt  the  Pbesident:  Shall  Senator  Fishback  sit  as  a  member  of  this 
flourt  of  impeachment,  notwithstanding  the  objections  made  in  section 
4  of  the  defendant's  answer? 

Voting  aye:  Senators  Allen,  Anderson,  Arrasmith,  Bassett,  Blair, 
Booth,  Brown,  Bryan,  Cameron,  Cotterill,  Cox,  Davis,  Falconer,  Fatland, 
Hutchinson,  Huxtable,  Knickerbocker,  McGregor,  Metcalf,  Myers,  Paul- 
Jnmus,  Piper,  Poison,  Presby,  Roberts,  Rosenhaupt,  Rydstrom,  Smith- 
son,  Stevenson,  Stewart — 30. 

Voting  nay:  Senators  Eastham,  Kline,  McGowan,  Minkler,  Potts, 
imtth,  Williams,  Mr.  President— 8. 

Absent  or  not  voting:  Senators  Fishback,  Graves,  Nichols,  Whit- 
»ey— 4. 

Bt  the  President:  The  objections  to  Senator  Fishback  contained 
in  section  4  of  the  defendant's  answer  are  overruled. 

The  president  called  Senator  Presby  to  the  chair. 

Bt  Ms.  Isr/iel:  I  desire  at  this  time,  that  the  record  n^ay  show, 
since  a  roll  call  and  vote  of  this  court,  in  all  instances  by  a  majority  of 
two-thirds  or  more,  has  held  that  these  challenged  senators  are  eligible 
to  sit  in  this  court,  notwithstanding  the  averments  made  against  them 
by  the  respondent,  which  averments,  being  under  oath,  are  not  denied 
or  questioned  as  to  their  truth,  and  must  in  consequence  be  accepted  as 
true.  In  fact,  I  desire  to  object  and  except  to  the  Jurisdiction  of  this 
oourt  in  proceeding  with  this  trial  with  these  members  of  the  court  sit- 
ting as  a  part  of  the  court,  my  objection  and  exception  being,  and  the 
«ft)Jection  that  I  desire  to  have  ruled  upon  at  this  time  and  the  ruling 
nade  a  matter  of  record,  is  formally  thus  made:  I  object  to  the  Juris- 
diction of  this  court  to  sit  for  any  purpose  in  the  trial  of  these  articles 
of  impeachment,  so  long  as  it  is  constituted  with  these  challenged  mem- 
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bera,  or  any  of  them,  sitting  as  members  and  portions  of  said  court,  for 
the  reason  that  with  such  persons,  or  any  of  them,  as  members,  the 
court  Is  wholly  without  Jurisdiction,  and  any  act  that  it  may  perform 
in  the  premises  is  absolutely  irokU  and  I  would  like  a  ruling  of  the 
chair  upon  the  objection  to  the  jurisdiction. 

Bt  thc  PttcsiDiNo  Ofuceb:  The  objeotion  will  be  overruled  and 
denied — the  ohjection  to  the  jurisdictlen — and  the  record  will  show  it. 

By  Ms.  Isbael:  Your  H<mor  and  M-emhern  of  this  Honorable  Court — 
In  the  respondent's  answer,  made  necessary  to  be  therein  set  out  by 
reason  of  yoor  rules  of  procedure  to  gorem  this  trial  requiring  that 
all  pleas  and  motions  shall  be  therein  contained,  we  have  moved  to 
strike  from  Uiese  articles  of  impeachment  article  25.  This  article  25 
is  the  charge  that  the  respondent  is  guilty  of  perjury,  committed  wtille 
he  was  n  witness  undergoing  examination  before  a  grand  jury  in  the 
City  of  Spokane  in  March  of  this  year. 

Turning  to  the  article  itself,  you  who  are  lawyers  will  readily  see 
that  it  is  naught  but  the  reproduction  of  a  carefully  drawn  indictment 
for  perjury,  such  as  is  prepared  for  use  in  trtids  of  persons  to  be  so 
charged  in  a  tnrlminal  law  court.  It  has  undoubtedly  been  accomplished 
in  its  phraseology  by  bodily  transplanting  the  indictment  now  en  file 
in  the  superior  court  for  Spokane  county  into  this  article,  the  Indict- 
ment now  pending  in  said  superior  court  against  this  respondent  being 
shown  to  you  in  his  answer  by  his  aifldavit  in  connection  with  this 
motion. 

In  our  present  motion  to  strike  this  article — at  page  13  of  our  answer 
that  is  before  you — we  claim  as  a  reason  and  basis  of  the  motion  that, 
^rst,  all  of  the  matters  and  things  therein  alleged  are  matters  and 
things  for  and  independent  of  the  office  of  insurance  commissioner  of 
the  State  of  Washington  and  relative  to  and  are  allegations  of  matters 
in  the  private  life  of  the  respondent;  second,  because  all  the  matters 
and  things  therein  set  forth  are  the  reallegation  of  matters  and  things 
charged  against  this  respondent  by  a  grand  jury  in  the  superior  court 
of  the  State  of  Washington  for  Spokane  county  by  Indictment,  which 
indictment  is  now  pending  and  for  trial  in  said  court;  third,  because 
by  reason  of  said  facts  the  said  superior  court  of  the  State  of  Wash- 
ington for  Spokane  county  ought  not  of  right  to  be  disturbed  in  its 
jurisdictton  or  trial  of  the  matters  and  things  in  said  indictment  al- 
leged, and  in  said  paragraph  set  forth,  and  that  said  matters  are  for 
the  purpose  of  this  trial  redundant  and  immaterial.  It  hiets  already 
been  argued  to  you  by  your  board  of  managers  that  you  are  a  political 
court;  as  such  you  are  not  a  fit  or  competent  court  to  try  any  man  for 
perjury-^o  adjudicate  his  guilt  or  innocence  to  such  an  accusation. 
The  criminal  courts,  with  all  the  safeguards  thrown  about  them  by  the 
law  for  the  protection  of  the  innocent,  are  the  only  places  where  such 
a  charge  should  be  tried  or  determined — the  only  courts  that  have  juris- 
diction of  such  offenses. 

Tour  managers  and  their  counsel  have  already  argued  to  you  on  the 
former  motion — the  challenge  as  to  qualification  of  certain  of  your 
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members  to  sit  in  this  trial — that  you  are  not  a  civil  or  criminal  court, 
to  be  guided  or  bound  by  the  rules  of  the  law  as  to  such  courts,  but  that 
you  are  a  legislative  tribunal  sitting  to  try  jpolitlcal  offenses.  Perjury 
is  not  a  political  offense.  It  is  one 'of  the  gravest  and  least  excusable 
crimes  of  all  the  felonies,  and  is  punishable  next  to  homicide.  Then 
why  should  you  try  it  in  this  political  court — if  that  Is  the  class  of 
tribunal  that  this  is — and  I  must  take  it  that  you  so  consider  it,  judging 
you  from  your  vote  on  my  challenge  to  certain  of  your  members? 

Perjury  does  not  consist  simply  in  bearing  false  witness — in  testify- 
ing untruthfully — such  is  not  enough  to  constitute  perjury.  It  is  only 
committed  by  a  wilfully,  knowingly  and  corruptly  swearing  to  a  He 
by  affirming  such  falsehood,  while  on  oath,  to  be  the  truth.  That  is 
perjury. 

Laying  aside  the  legal  objections  to  your  trying  this  charge  in  this 
proceeding — for  the  moment  not  considering  them — fairness  to  this  re- 
spondent demands  that  you  refuse  to  try  the  charge  in  this  article. 
You  confront  the  respondent  with  it  hundreds  of  miles  from  the  place 
of  its  alleged  happening.  Tou  hamper  him,  by  demanding  his  presence 
here,  in  his  opportunity  to  gather  his  witnesses  there  for  the  purpose 
of. meeting  it  and  defending  against  it;  and  then  you  propose  to  try  him 
here  upon  such  charge. 

For  all  of  these  reasons,  gentlemen,  we  urge  that  you  strike  this 
record  and  refuse  to  consider  any  evidence  under  it. 

By  Mr.  Manaoeb  Edge:  Mr,  President  and  Oentlemen  of  the  Senate 
— The  purpose  of  ttils  trial  is  to  determine  whether  or  not  the  respond- 
ent has,  by  his  actions;  forfeited  his  right  to  hold  the  office  of  state 
insurance  commissioner,  and  this  body,  following  those  rules  which 
should  govern  in  any  deliberative  body,  should  admit  for  the  purpose 
of  enlightenment  any  and  all  facts  tending  to  prove  or  disprove  the 
accusation  of  unfitness. 

While  the  law  may  be  unsettled  upon  some  phases  of  this  case,  yet 
it  must  be  conceded  by  all  those  who  have  investigated  that  this  court 
may  take  cognizance  in  reaching  this  judgment  of  all  acts  committed 
by  the  respondent,  whether  in  the  discharge  of  his  official  duties  or 
in  his  capacity  as  a  citizen  of  the  state.  This  is  so  clear  that  it  would 
seem  to  me  a  waste  of  time  to  further  argue  it.  The  constitution  of 
Washington  is  very  plain  upon  that  subject.  I  refer  you  to  section  2, 
article  5  of  the  constitution  of  the  state,  which  reads  as  follows: 

The  governor  and  other  state  and  judicial  officers,  except  judges 
and  justices  of  courts  not  of  record,  shall  be  liable  to  Impeachment  for 
high  crimes  or  misdemeanors,  or  malfeasance  in  office,  but  Judgment 
in  such  cases  shall  extend  only  to  removal  from  office  and  disqualifica- 
tion to  hold  any  office  of  honor,  trust,  or  profit  In  the  state.  The  party, 
whether  convicted  or  acquitted,  shall,  nevertheless,  be  liable  to  prose- 
cution, trial,  judgment,  and  punishment  according  to  law. 

You  will  notice  the  constitution  says  "shall  be  liable  to  impeachment 
for  high  crimes  or  misdemeanors,  or  malfeasance  In  office."  You  will 
notice  the  comma  in  the  constitution  after  the  word  "misdemeanors" 
and  before  the  phrase  "or  malfeasance  in  office,"  clearly  conveying  the 
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intention  of  the  framera  of  the  constitution  that  an  encumbent  of  any 
public  office  was  liable  to  impeachniient  for  high  crimes  or  misde- 
meanors separate  and  distinct  from  misconduct  in  his  office,  as  covered 
by  the  phrase,  "or  malfeasance  In  office." 

The  article  of  impeachment  which  respondent  seeks  to  haye  stricken 
charges  him  with  haying,  on  the  20th  day  of  April,  1909,  in  the  county 
of  Spokane,  committed  the  crime  of  perjury,  and  we  contend  that  the 
proof  of  that  article  should  be  Considered  by  this  Senate  in  determin- 
ing the  fitness  of  the  respondent  to  continue  in  office.  The  fact  that 
an  indictment  for  the  same  offense  is  pending  against  the  respondent 
in  Spokane  county  is  no  argument  in  favor  of  the  motion  to  strike. 
The  constitution  clearly  contemplates  *  that  one  may  be  punished  by 
impeachment  for  the  commission  of  Ian  offence,  yet  the  criminal  courts 
of  the  state  be  not  estopped  to  proceed  against  him  in  their  Jurisdiction. 
The  constitution  so  states  in  as  many  words:  "The  party,  whether 
convicted  or  acquitted,  shall  nevertheless  be  liable  to  prosecution,  trial, 
Judgment,  and  punishment,  according  to  law."  Under  the  well  settled 
rules  of  the  law  which  counsel  c9.nnot  dispute,  the  respondent  would 
not  in  the  trial  of  his  case  in  Spokane  county  be  permitted  to  interpose 
as  a  defense  the  plea  of  a  conviction  or  an  acquittal  before  this  court, 
and  by  a  parity  to  reasoning  as  well  settled  as  the  fonner  proposition 
he  cannot  interpose  in  this  court  the  plea  that  an  indictment  is  pend- 
ing against  him  in  Spokane  county  charging  the  same  offense.  In  sup- 
port of  this  contention,  I  read  to  you  from  the  15tfa  volume  of  the 
American  and  English  Encyclopaedia  of  Law,  on  page  1073,  under  the 
Utle  of  "Impeachment": 

At  common  law  a  person  may  be  impeached  for  a  crime,  although 
he  has  already  been  indicted  for  the  same  crime,  and  the  impeachment 
trial  may  proceed,  notwithstanding  the  indictment.  On  the  other  hand, 
it  has  been  held  that  a  Judgment  on  an  impeachment  is  no  answer  to 
an  indictment  in  the  King's  bench.  The  constitution  of  the  United 
States  and  some  of  the  state  constitutions  expressly  provide  that  a 
person  convicted  upon  an  impeachment  shall  be  liable  to  indictment, 
trial  and  punishment,  according  to  law. 

The  doctrine  thus  announced  is  a  resume  of  all  of  the  authorities 
extant  upon  this  proposition.  The  reason  for  this  seemingly  double 
prosecution  is  very  plain.  The  punishment  that  might  be  meted  out 
under  a  Judgment  of  this  court  sitting  for  trial  of  impeachment  can- 
not but  be  very  inadequate  as  a  punishment,  for  the  offenses  heard  by 
it  Under  the  constitution,  the  Judgment  of  this  court  can  only  extend 
to  removal  from  office  and  disqualification  to  hold  any  office  of  honor, 
trust  or  profit  in  the  state.  By  this  leniency,  if  it  did  not,  in  addition, 
expressly  provide,  it  would  clearly  convey  the  idea  that  it  intended  to 
leave  the  commensurate  punishment  to  be  dealt  out  by  the  criminal 
courts.  This  question  is  touched  upon  by  the  supreme  court  of  the 
State  of  New  York  in  the  case  of  Barker  vs.  The  People,  which  was  an 
action  under  a  peculiar  statute  of  the  State  of  New  York,  which  pro- 
vided that  as  a  punishment  for  dueling  the  defendant  might  be  ad- 
Judged  incapable  of  holding  or  being  elected  to  any  post  of  profit,  trust 
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er  emolument,  civil  «r  rallltaiy,  under  the  State  of  New  York.  Prem 
nich  a  judgment  the  defendant  appealed  to  the  Bupreme  eourt,  claiming 
that  the  punishment  prescribed  by  the  statnte  was  in  conflict  with  the 
constitution.  In  discussing  this  Question,  the  court  used  the  foilowing 
language,  which  seems  wry  applicable  to  this  case  (16  American  De- 
cisions, 327): 

The  constitution  has  in  one  case  limited  punishment.  When  an 
officer  of  the  state  is  convicted  upon  impeachment,  the  Judgment  can- 
not extend  farther  than  removal  from  office  and  disqualification  to  hold 
office.  This  provision  stands  here  a  restriction,  not  an  authority.  As 
the  punishment  is  not  to  extend  farther  than  removal  and  disqualifica- 
tion, the  sense  of  the  terms,  and  the  known  course  of  proceedings  in 
the  country  from  which  we  derive  ttxe  history  and  practice  of  impeach- 
nents,  both  show  that  this  provision  is  a  mere  limitation  of  a  greater 
power,  a  power  to  inflict  other  punishments,  as  well  as  removal  and 
disqualification.  Impeachments  of  public  officers,  a  peculiar  species  of 
accusation,  made  and  tried  in  a  peculiar  manner,  are  to  extend  no 
farther  in  their  elfect  than  to  discharge  an  ofik^er  from  his  trust,  and 
tie  render  him  incapable  of  holding  office;  but  if  the  cauae  for  which 
the  offloer  ia  thus  punished  is  a  public  offense,  he  may  he  also  indicted, 
tried  and  punished,  according  to  law,  the  constitution  leaving  the 
deflnition  of  the  ofPenses,  and  its  particular  punishment,  in  this  case, 
as  in  all  others,  to  the  general  power  of  the  legislature.  This  part  of 
the  constitution,  concerning  judgment  on  impeachments,  is  therefore 
a  limitation  of  the  power  of  the  court  for  the  trial  of  impeachments, 
and  not  a  restriction  upon  the  general  power  of  the  legislature  over 
crimes. 

If  the  framers  of  the  constitution  did  not  intend  that  misconduct  in 
private  life  might  be  considered  in  reaching  a  judgment  in  an  im- 
peachment case,  then  it  is  manifest  that  the  words  "high  crimes  or 
misdemeanors,"  as  used  in  the  constitution,  are  a  mere  surplusage,  for 
all  misconduct  in  the  discharge  of  his  official  duties  would  be  covered 
by  the  phrase  "malfeasance  in  office."  The  rules  governing  impeach- 
ments in  England  permitted  impeachment  of  any  citizen  of  the  com- 
monwealth for  any  crime  committed  by  him,  whether  in  or  out  of 
office.  The  rule  thus  announced  by  the  British  parliament  has  been 
followed  -in  the  United  States,  excepting  that  prosecution  here  is 
limited  to  office-holders;  but  the  basis  of  the  prosecution  remains  the 
same.  There  have  been  nine  impeachment  cases  tried  before  the 
Senate  of  the  United  States;  seven  of  them  have  been  unsuccessful, 
and  resulted  in  the  failure  of  the  constitutional  majority  to  vote  for 
conviction.  One  of  the  two  that  was  successful  was  the  case  of  Judge 
Humphreys,  federal  judge  in  one  of  the  districts  of  Tennessee,  who  was 
tried  before  the  United  States  Senate  in  1862.  The  complaint  against 
him  alleged  that  upon  one  occasion  during  a  speech  made  by  him  in 
Tennessee  as  a  citizen  of  the  Union — not  in  any  manner  in  the  dis- 
charge of  his  duties  as  a  federal  judge — ^he  had  advocated  the  cause 
of  secession,  which  the  Senate  believed,  although  not  in  the  discharge 
of  his  duties  as  a  judge,  to  be  of  such  a  serious  criminal  nature  as  to 
warrant  his  impeachment  and  removal  from  oflkce,  and  he  was  foith- 
with  removed. 
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The  Aitlele  otdectod  to  liere  charges  reepoodent  with  the  crime  of 
perjory.  This  Is  an  offense  of  as  great  moral  perfidy  as  any  known 
to  law.  When  we  consider  that  the  person  charged  is  one  occupying 
a  prominent  position  in  public  life,  the  heinousness  of  the  offense  be- 
comes all  the  more  apparent.  The  appeal  of  ignorance  or  mistake  or 
lapse  of  memory  comes  not  plausibly  from  such  as  he.  If  a  sovereign 
olBcial  of  this  state  be  permitted  to  take  an  oath  to  tell  the  truth  and 
then  wilfully  and  knowingly  states  what  is  not  true,  and  such  mattAra 
be  stricken  from  articles  of  impeachment,  then  I  maintain  that  the 
law  cl  impeachment  is  a  failure,  and  should  have  no  place  in  our  juris- 
prudence. If  we  are  unable  to  substantiate  the  allegations  of  this 
article  by  satisfactory  proof,  that  is  another  matter;  but  it  is  assumed, 
for  the  purpose  of  this  argument,  that  the  same  can  be  proven,  and 
it  is  objected  to  simply  on  the  grounds  of  fair  play  to  the  respondent 
and  the  Impeding  of  the  administration  of  Justice  in  the  courts  of 
Bpokane.  Counsel  well  knows  such  arguments  cannot  stand  in  law 
and  must  be  simply  offered  for  the  purpose  of  affording  an  excuse  for 
the  striking  of  this  article. 

His  complaint  that  he  has  been  at  a  disadvantage  by  being  con* 
fronted  by  this  charge,  the  proof  of  which  is  in  another  part  of  the 
state,  is  not  well  taken.  The  process  of  this  court  has  been  open  to 
him  from  the  date  it  was  open  to  us,  and  any  and  all  witnesses  he 
may  desire  have  been  and  will  be  brought  here  at  the  expense  of  the 
state. 

For  these  reasons,  we  believe  this  article  should  not  be  stricken, 
but  that  the  same  remain  and  be  considered  with  the  other  articles  of 
impeachment. 

Bt  Mb.  Lee:  Mr,  President  and  Gentlemen  of  the  Senate — May  it 
please  your  honor  and  gentlemen  of  the  Senate,  in  addressing  myself 
to  respondent's  motion  to  strike  article  25  of  the  articles  of  impeach- 
ment I  shall  be  brief. 

Counsel  for  respondent,  in  his  argument  in  support  of  this  motion, 
manifested  an  indifference  and  brevity  which  were  very  appropriate, 
because,  as  is  perfectly  apparent,  there  is,  and  can  be,  no  merit  in  the 
motion  to  strike.  In  the  first  place  I  desire  to  direct  your  attention  to 
article  25  of  the  state  constitution.  The  latter  part  of  section  2  reads 
as  follows: 

The  party  whether  convicted  or  acquitted  shall,  nevertheless,  be  li- 
able to  prosecution,  trial,  judgment  and  punishment  according  to  law. 

The  meaning  of  this  provision  is  so  apparent  as  not  to  require  ex- 
tended discussion.  In  fact  it  would  seem  idle  to  discuss  it  at  all.  As 
we  have  already  shown  you,  there  is  a  vast  difference  between  an  im- 
peachable offense  and  an  indictable  offense.  Impeachable  offenses 
cover  those  which  involve  moral  turpitude,  corruption,  malfeasance 
or  misfeasance  in  oflice  and  many  other  acts.  It  has  been  established 
from  an  early  date  that  an  impeachable  offense  need  not  be  an  in- 
dictable offense.     If,  however,   an   impeachable  offense   constitutes  a 
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▼iDlatlon  of  the  criminal  law,  then  the  party  may  be  both  impeached 
and  prosecuted  for  the  same  offense. 

The  makers  of  the  constitution  undoubtedly  had  in  mind  when 
framing  this  provision  to  which  I  have  made  reference  the  difference 
between  impeachable  and  indictable  offenses.  It  was  apparent  to  them, 
no  doubt,  that  the  judgment  to  be  pronounced  in  an  impeachment  case 
was  political  in  its  nature  and  scope  and  deprived  a  man  not  of  his 
person  nor  of  his  property,  but  merely  of  his  office.  In  other  words,  an 
Impeachment  proceeding  is  before  a  political  tribunal,  which  can  only 
pronounce  a  political  Judgment.  On  the  other  hand,  a  criminal  pro- 
ceeding, if  successful,  tends  to  deprive  a  man  of  his  liberty,  and  i^r- 
haps  of  his  life.  The  essential  difference  between  the  two  proceedings 
n;uikes  the  constitutional  provision  above  referred  to  very  clear  and  very 
plain.  If  the  Judgment  in  an  impeachment  case  were  in  any  sense  penal 
in  its  nature  or  in  its  effects,  then  this  constitutional  provision  would 
not  have  been  inserted  in  the  organic  law,  because  in  that  event  an 
impeachment  trial  and  a  criminal  trial  for  the  same  offense  would  re- 
sult In  placing  a  man  in  Jeopardy  twice.  We,  therefore,  submit  to  you, 
in  view  of  .this  fundamental  distinction  between  an  impeachment  trial 
and  a  criminal  trial,  that  this  constitutional  provision  means  Just 
what  it  says,  was  enacted  for  a  purpose,  and  that  purpose  is  a  good 
one.  To  illustrate,  if  a  superior  officer  of  the  State  of  Washington 
wiere  impeached  for  perjury,  bribery  or  some  other  high  crime  or  mis- 
demeanor, and  conviction  followed  and  also  ouster  from  office,  can 
counsel  for  the  respondent  or  anyone  else  suggest  any  good  reason  why 
subsequent  criminal  prosecution  for  the  same  offense  should  not  be  had? 
If  that  superior  officer  has  prostituted  his  office  and  has  violated  the 
criminal  laws  of  the  state,  he  should  not  only  be  ousted  from  that  office, 
but  he  should  also  be  prosecuted  and  convicted  for  a  violation  of  the 
criminal  law  Just  as  any  other  criminal  is  and  should  be. 

It  occurs  to  me  that  it  is  unnecessary  consumption  of  your  time  to 
argue  this  proposition  further,  and  I  believe  that  you  will  determine 
that,  inasmuch  as  article  25  of  the  articles  of  impeachment  charges 
a  high  crime  and  misdemeanor  under  the  constitution,  and  is  therefore 
an  impeachable  offense,  this  respondent  should  be  tried  upon  and  under 
that  article. 

If  respondent's  contention  is  sound  and  this  article  should  be 
stricken,  then  let  me  ask  what  would  be  the  status  of  the  matter  if 
the  prosecuting  attorney  of  Spokane  county  should  dismiss  the  perjury 
charge?  That  is  not  an  impossible  occurrence.  In  that  event,  what  pro- 
tection would  the  people  have? 

Furthermore,  the  board  of  managers  in  this  case  contend  in  answer 
to  counsel's  argument,  that  this  motion  should  be  granted  and  this 
article  25  stricken,  that  this  Senate  sitting  as  a  court  of  Impeachment 
has  no  right  or  authority  to  strike  any  of  these  articles  of  impeach- 
ment. A  co-ordinate  branch  of  this  legislature  preferred  these  articles 
of  impeachment  by  a  unanimous  vote.  This  Senate  might  determine 
that  a  demurrer  could  be  sustained  to  article  25  if  it  did  not  charge 
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an  Impeachable  offense,  but  where  Is  the  authority  found  for  this  court 
of  impeachment  to  strike  any  or  all  of  the  articels  of  impeachment  now 
before  you  if  they  state  impeachable  offenses?  And  bear  in  mind,  gen* 
tlemen  of  the  Senate,  that  there  is  no  contention  made  by  respondent's 
counsel  that  article  25  does  not  state  an  impeachable  offense.  In  fact 
his  failure  to  demur  this  article  is  conclusive  proof  of  his  admission  that 
the  article  does  state  an  impeachable  offense.  If  it  does,  we  contend 
that  there  is  no  authority  or  right  in  this  body  to  strike  that  article 
of  impeachment,  and  the  only  course  for  respondent  to  pursue  is  to 
proceed  to  trial  upon  that  article.  If  respondent's  contention  is  true 
and  this  article  should  be  stricken,  then  this  Senate  might  with  equ%| 
propriety  proceed  to  strike  each  and  every  article  of  the  articles  of 
impeachment,  and  then  we  ask  you  what  would  there  be  to  try?  Would 
not  such  conduct  on  the  part  of  this  Senate  absolutely  nullify  and 
render  nugatory  section  1  of  article  25  of  the  constitution,  wh^ch  gives 
to  the  House  of  Representatives  the  sole  power  of  impeachment?  Wo 
assert  that  the  House  of  Representatives  has  exercised  that  power 
and  has  in  article  25  charged  an  impeachable  offense;  and  that  there- 
fore respondent's  motion  should  be  denied  because  it  is  devoid  of  all 
merit 

Bt  B(b.  Israel:  Your  Honor  and  You  Honorable  Members  of  thi€ 
Court  of  Impeachment — ^Again  I  am  met  with  hairsplitting  distinctions 
and  words  by  this  prosecution  in  answer  to  my  argument  that  you 
strike  from  this  record.  I  have  never  said,  never  even  intimated,  that 
an  acquittal  or  conviction  here  of  this  charge  of  perjury  by  this  court 
could  be  plead  in  bar  to  the  further  prosecution  of  that  charge  in  the 
Spokane  court.  It  was  unnecessary  for  the  gentlemen  to  argue  that 
proposition — to  build  up  a  man  of  straw  and  knock  him  down  again. 
That  admitted  fact  is  the  proof  of  the  vlciousness  of  this  charge  as  a 
part  of  these  articles.  Look  at  the  possibilities — the  probabilities  of 
ultimate  results  of  this  article  are  to  remain  and  are  to  be  here  tried. 
Suppose  in  the  end  John  Schively  is  acquitted  of  all  of  these  charges 
in  these  articles  aside  from  the  perjury  charge  by  your  final  vote  herein. 
Suppose  that  they  all  fail  and  fall  under  the  force  of  the  demurrer  we 
bave  directed  against  them  when  that  demurrer  is  reached.  And  sup- 
pose that  thereafter  you  find  John  Schively  guilty  under  this  perjury 
charge  and  remove  him  from  office — cast  him  out  for  the  abhorrence  of 
all  honest  men.  And  then  suppose  John  Schively  tried  in  the  Spokane 
superior  court — his  trial  there  freed  from  all  the  heat  and  passion  and 
feeling  that  is  ever  attendant  here.  Suppose  under  the  law  and  by  the 
rules  of  the  law  John  Schively  is  there  acquitted.  What  Ifave  you  then 
done?  What  havoc  have  you  then  wrought?  How  will  you  then  undo 
the  mischief  of  it  all?    How  restore  to  him  that  which  such  a  verdict 

in  that  court  would  declare  he  had  always  been  entitled  to?    No!  No! 

It  would  then  be  too  late.    No  power  could  remedy  the  evil  wrought  by 

ovei'fealous  prosecutors  and  the  hatred  of  hidden  enemies. 

The  assistant  attorney  general  says  to  you:     "What  would  the 

status  of  the  matter  be  if  the  prosecuting  attorney  of  Spokane  county 
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lAottld  dismiss  this  perjury  charge?  That  is  not  an  impossible  occur- 
vence."  And  he  gives  this  to  you  as  a  reason  why  you  should  not  strike 
this  perjury  charge  from  these  arguments. 

My  God!  gentlemen,  my  answer  to  that  is,  If  it  is  given  the  range 
of  possibility  to  believe  or  to  conjecture  that  that  officer  permitted  that 
fodictment  by  his  grand  Jury  without  such  investigation  has  satisfied 
him  as  to  the  probable  truth  of  the  charge  therein  to  such  extent  that 
he  will  not  change  that  opinion  until  by  trial  that  grand  Jury  has  been 
proved  in  error,  then  I  say  that  officer  has  trampled  under  foot  the 
barriers  of  the  law  that  safeguard  the  liberties  of  our  citizens,  and  we 
should  not  contaminate  ourselves  with  the  unholy  thing,  but  send  it 
back  to  him  to  dismiss  and  destroy. 

Why  was  this  indictment  incorporated  in  these  articles?  Who  sug- 
gested it?  Who  accomplished  it?  There  was  no  reference  to  it  in  the 
investigating  committee's  report  out  of  which  these  articles  grew. 
There  was  no  reference  to  it  in  your  governor's  report  to  the  legis- 
lature after  calling  you  in  extraordinary  session  to  consider  that  report. 
Why  is  it  here  save  to  bolster  up  these  articles  at  the  eleventh  hour 
because  of  the  recognized  inate  weakness  of  them  with  it  absent?  If 
Schively  is  acquitted  here  without  it  and  subsequently  convicted  of  it» 
charge  in  Spokane,  the  result  in  working  his  removal  from  office  will 
be  the  same  as  if  you  had  found  him  guilty  on  these  other  charges 
here.  Have  you  no  faith  in  the  ability  of  the  Spokane  coiirt  to  reach  a 
rigjtit  Judgment  in  the  matter?  Where  is  the  necessity  of  your  enter- 
taining this  charge?  I  said  to  you  in  closing  my  last  address  to  you 
on  the  other  motion  that  though  the  result  of  the  vote  on  that  motion 
was  against  my  contentions,  I  would  yet  abide  with  you  to  the  end^ 
crying  always  at  your  heels  for  the  law,  for  Justice  and  for  the  right. 
So  am  I  calling  and  crying  out,  and  you  know  in  your  heart  of  hearts 
that  Justice  to  John  Schively — ^Justice  and  fairness — only  and  alone  de- 
mands of  you  that  you  divorce  this  trial  from  the  record  and  allow  the 
proper  court — the  Spokane  court— to  try  and  determine  guilt  or  inno- 
cence under  it  Thus  only  will  ri^t  be  accomplished  in  the  end,,  na 
matter  what  the  end  may  be. 

By  the  Pbesiding  Offices:  I  will  rule  upon  this  motion,  and  If 
one-fifth  of  the  senators  desire  to  appeal  they  will  please  arise.  I  hold 
that  this  Senate  sitting  as  a  court  of  impeachment  has  Jurisdiction  of 
the  matter  contained  in  article  25,  at  which  this  motion  is  aimed;  that^ 
there  is  no  conflict  of  Jurisdiction  between  this  Senate  sitting  as  a 
court  of  impeachment  and  the  superior  court  before  which  the  pro- 
oeedings  of  the  criminal  cases  referred  to  are  now  pending.  It  seems 
perfectly  clear  to  my  mind  from  the  constitutional  provision  that  has 
been  cited.  The  Judgment  of  this  Senate  sitting  as  a  court  of  impeach- 
ment could  not  be  pleaded  in  abatement  or  a  bar  in  the  cases  pending' 
in  the  superior  court,  nor  could  a  Judgment  of  this  court  be  pleaded 
there.  The  purposes  of  the  two  actions  are  not  in  any  sense  similar, 
and  therefore  I  shall  deny  the  motion  to  strike. 
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Bt  Mb.  Isbakl:  Tour  honor,  for  tli€  pa]3>oee  of  dlscusslngr  these* 
demurrers,  I  have  attempted  in  a  hasty  way  to  group  these  articles — 
with  possible  minor  amendments — ^in  the  following  groups,  and  I  wouM 
request  of  the  honorable  members  of  this  court — I  don't  conceive  how 
it  is  possible  to  follow  these  arguments  and  to  intelligently  vote  om 
these  articles  if  they  are  to  be  voted  upon  in  groups  without  you  take 
a  memoranda  of  the  grouping  before  the  argument  is  commenced,  wm 
that  when  the  argument  is  completed,  and  you  come  to  vote  upon  them? 
you  will  know  which  group  you  are  voting  on.  I  want  to  first  discuss 
article  one,  then  article  two,  then  group  together  in  the  discussion  all 
of  the  following  articles  which  are  identical,  and  have  a  ruling  as  to 
each  and  all  of  them.  They  are  three,  four,  five,  six,  seven,  eight,  nine, 
eleven,  twelve,  thirteen,  fourteen  and  fifteen.  Article  sixteen  is  by 
Itself.  Another  group  is  articles  seventeen,  eighteen,  nineteen,  twenty, 
twenty-one  and  twenty-two.  Article  twenty-three  stands  alone,  and 
article  twenty-four  alone.  Number  ten  should  be  included  in  the 
group  of  seventeen,  eighteen,  nineteen,  twenty,  twenty-one  and  twenty- 
two.  I  am  going  to  address  myself  to  these  groups  as  if  they  were 
single  articles,  presuming  that  they  are  identical  except  as  to  name 
and  companies  and  dates.  Should  I  discover  in  the  discussion  that  I 
am  in  error  as  to  this  grouping,  I  will  ask  to  change  the  grouping. 

By  agreement  of  counsel,  witnesses  in  attendance  were  excused 
until  1 :80  tomorrow. 

At  5  K)0  o'clock  p.  m.  the  court  of  impeachment  took  a  recess 
until  9 :80  tomorrow  morning. 


Senate  Chamber, 
Olympia,  Wash.,  August  13,  1909. 

The  Senate  resolved  itself  into  a  court  of  impeachment  at 
9:90  a.  m. 

Senator  Presbj  was  caUed  to  the  chair  by  the  presi<ient. 

Bt  thx  PmcsmiNG  Qfticeb:  Mr.  Israel,  you  will  proceed  with  your 
argument 

Bt  Mb.  Israel:  If  your  honor  please,  before  proceeding,  it  might 
he  as  well  that  there  be  no  difference  of  opinion  as  to  the  manner  in 
which  these  demurrers  are  to  be  handled  by  this  honorable  court.  I 
waa  under  the  impression,  until  there  was  some  suggestion  to  the  con- 
trary before  we  convened  this  morning,  that  the  Senate  would  pass 
upon  these  various  groups  as  each  was  presented — that  is,  that  upon 
the  presentation  of  group  number  one,  full  presentation  by  myself  and 
by  the  honorable  gentlemen  on  the  other  side,  the  Senate  would  then 
determine  the  question  of  sustaining  or  overruling  the  demurrers  in 
that  sroup  urged,  and  then  pass  on  the  second  group.     It  has  been 
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suggested  this  morning  that  I  am  to  discuss  all  of  these  groups  In  this 
opening,  and  I  would  like  the  sense  of  your  honor  regarding  that 
matter  and  of  the  members  of  the  court 

By  the  Presidino  Officer:  It  occurs  to  me  that  the  discussion  of 
and  the  passing  upon  one  of  these  would  eliminate  a  great  many  ele- 
ments of  law  involved  in  the  other,  and  that  it  would  thereby  be  the 
most  speedy  way,  but  the  only  question  would  be  the  question  of  ex- 
pediency, of  hurrying  the  discussion  of  this  matter. 

Bt  Mr.  Israel:  In  grouping  these,  I  attempted  to  group  them  so 
that  each  group  contained  a  different  element  of  demurrer  than  the 
others.  It  is  true  the  ruling  on  the  first  group  would  eliminate  a  great 
many  of  the  factors  urged  in  the  second  group,  but  in  the  second  group 
would  remain  factors  that  were  not  urged  as  to  the  first  group;  and 
if  they  were  all  argued  at  this  time,  it  seems  to  me  it  would  be  some- 
what confusing. 

Bt  the  Presiding  Officer:  It  occurs  to  me  that  insofar  as  the  prin- 
ciple of  law  is  applicable  to  all  of  them,  that  principle  could  be  dis- 
posed of  upon  the  determination  of  the  first  demurrer;  eliminate  it 
entirely  from  the  discussion  of  the  other  groups,  and  that  would  be 
the  most  expeditious  way  of  disposing  of  these  questions;  and  I  think 
that,  unless  it  is  objected  to  by  the  Senate,  would  be  the  better  way  to 
proceed,  and  then,  as  stated,  there  would  be  no  confusion  in  the  minds 
of  the  senators  respecting  the  points  raised.  I  think  we  had  better 
proceed  on  that  basis  and  eliminate  everything  that  is  in  common  on 
the  determination  of  the  first  demurrer — the  demurrer  to  the  first 
charge. 

Bt  Mr.  Israel:     Very  well. 

We  come  now  to  the  testing  of  the  legal  sufficiency  of  the  arti- 
cles that  have  been  exhibited  by  the  House  of  this  legislature  against 
John  H.  Schively  to  you,  and  the  truth  of  which  you  are  required  to 
determine.  . 

These  articles  of  impeachment  are  the  complaint  that  that  Hoose 
makes  to  you,  the  Senate,  by  which  it  asks  you  to  become  a  court  and 
allow  it — the  House  by  its  appointed  managers — to  prosecute '  that  com- 
plaint before  you  by  introduction  of  its  evidence  by .  which  It  expects 
to  prove  the  truth  of  that  complaint;  and  that  complaint  being  re- 
ceived by  you,  its  sufficiency  is  challenged  by  the  accused.  This  is  the 
office  of  a  demurrer. 

Unfortunately  for  me  in  presenting  this  demurrer,  few  of  your 
body  are  lawyers.  To  the  lawyers  in  this  body,  the  language  and  pur- 
poses of  this  demurrer  are  readily  understood;  but  as  to  you  who  are 
not  lawyers,  my  only  hope  of  having  it  maintained  must  lie  in  my 
ability  to  so  explain  its  office  and  purpose  and  the  procedure  that  you 
may  fully  comprehend  it. 

In  any  court  in  the  land  this  demurrer,  I  undertake  to  say,  would 
be  instantly  sustained  and  it  should  be  sustained  here. 
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This  article  1,  to  which  the  demurrer  Is  directed,  reads  as  follows: 

That  at  all  times  since  the  13th  day  of  January,  1909,  J.  H. 
Schlvely  has  been  and  now  is  the  duly  elected,  qualified  and  acting 
insurance  commissioner  of  the  State  of  Washington;  that  for  eight 
years  last  past  and  until  the  13th  day  of  January,  1909,  said  J.  H. 
Schlvely  was  the  duly  appointed  and  acting  deputy  Insurance  com- 
missioner of  the  State  of  Washington. 

That  the  said  J.  H.  Schlvely,  unmindful  of  the  duties  of  his  office, 
did  on  the  dates  hereinafter  mentioned  conduct  himself  in  a  manner 
highly  arbitrary,  oppressive  and  unjust,  and  was  guilty  of  extortion 
in  violation  of  the  constitution  and  laws  of  the  State  of  Washington 
in  the  following  manner,  to-wit: 

That  F.  J.  Martin,  of  Seattle,  Washington,  on  or  about  April  1st, 
1905,  represented  to  J.  H.  Schlvely,  deputy  Insurance  commissioner, 
that  he  desired  to  enter  five  insurance  companies  to  the  State  of 
Washington;  that  the  said  Schlvely  represented  to  the  said  Martin 
that  the  usual  custom  of  the  insurance  department  was  to  charge  an 
advance  examination  fee  of  $300.00  each  for  the  admission  of  com- 
panies, but  that  as  the  said  Martin  desired  to  enter  several  companies, 
the  advance  examination  charge  would  be  two  hundred  dollars  ($200.00) 
each;  that  the  said  Martin,  acting  upon  the  said  representations,  did 
enter  the  following  companies  on  the  dates  herein  specified,  and  did 
pay  to  the  said  J.  H.  Schlvely,  as  deputy  Insurance  commissioner,  the 
entrance  fees  in  advance  set  opposite  each  company  herein: 

Indiana  Millers'  Fire  Insurance  Company,  of  Indianapolis,  Indiana, 
in  the  month  of  April,  1905,  paid  entrance  fees  through  F.  J.  Martin 
of  $235.00. 

Central  Manufacturers'  Mutual  Insurance  Company,  of  Van  Wert, 
Ohio,  in  the  month  of  April,  1905,  paid  entrance  fees  through  F.  J. 
Martin  of  $235.00. 

The  American  Guarantee  Fund  Mutual  Fire  Insurance  Company, 
of  St.  Louis,  Missouri,  in  the  month  of  May,  1905,  paid  entrance  fees 
through  F.  J.  Martin  of  $235.00. 

Texas  National  Fire  Insurance  Company,  of  Fort  Worth,  Texas,  in 
the  month  of  April,  1907,  paid  entrance  fees  through  F.  J.  Martin  of 
$235.00. 

Lumbermen's  Mutual  Insurance  Company,  of  Mansfield,  Ohio,  in 
the  month  of  August,  1905,  paid  entrance  fees  through  F.  J.  Martin 
of  $235.00. 

That  in  none  of  the  Instances  herein  mentioned  did  the  state  re- 
ceive more  than  thirty-five  ($35.00)  dollars  from  each  of  these  com- 
panies as  the  statutory  entrance  fee  for  the  admission  of  insurance 
companiea  to  do  business  in  this  state. 

Wherefore,  the  said  J.  H.  Schlvely,  as  deputy  insurance  commis- 
sioner aforesaid,  by  demanding  of  and  receiving  from  the  said  F.  J. 
Martin  the  sum  of  two  hundred  and  thirty-five  ($235.00)  dollars  as  the 
entrance  fee  from  each  of  the  companies  herein  mentioned  was  guilty 
of  a  high  crime  and  misdemeanor  and  malfeasance  In  office  and  ex- 
tortion, unjust,  arbitrary  and  oppressive  conduct 

The  demurrer  that  we  make  to  this  article  I  read  from  page  14 
of  our  answer: 

1.  Respondent  demurs  to  article  1  of  the  articles  of  Impeachment 
herein  because — 

(a)  The  facts  stated  therein  do  not  constitute  either  a  high  crime, 
high  diademeanor,  or  malfeasance  in  office,  or  any  crime,  misdemeanor, 
or  malfeasance  on  the  part  of  respondent; 

{b)     The  facts  stated  in  said  article  are  insufficient  to  constitute 
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any  cause  of  action  in  this  court  against  the  respondent  under  the 
constitution  and  laws  of  the  State  of  Washington; 

(o)  The  facts  stated  in  said  article  are  insufficient  to  tender  any 
issue  for  trial  in  this  court,  or  to  put  the  respondent  to  answer  in 
relation  thereto; 

(d)  This  court  is  without  jurisdiction  to  try  or  determine  the 
truth  or  falsity  of  any  fact  or  issue  tendered  by  said  article; 

(e)  It  appears  on  the  face  of  said  article  that  even  if  the  faibts 
therein  stated  constitute  an  impeachable  offense  or  matter  on  which 
an  article  of  impeachment  can  be  predicated  under  the  constitution 
and  laws  of  the  State  of  Washington,  that  then  the  right  to  so  assert 
such  facts  is  and  was  barred  by  the  statute  pf  limitations  of  the  State 
of  Washington  prior  to  the  filing  of  the  articles  of  impeachment  herein. 

Boil  the  charges  in  this  article  down  to  the  fewest  words  and  we 
have  it  stating  that  on  or  about  April  1st,  1905,  John  H.  Schively 
conducted  himself  in  a  highly  arbitrary,  oppressive  and  unjust  manner 
towards  one  F.  J.  Martin  and  was  guilty  of  extortion  from  Martin  be- 
cause at  that  time  Schively  collected  from  Martin  an  advance  exami- 
nation fee  of  $200.00  each  for  five  insurance  companies  that  Martin 
then  introduced  into  Washington,  besides  collecting  for  the  state  in 
each  instance  $35  statutory  entrance  fee. 

Then  the  final  analysis  of  the  complaint  is  that  he — Schively — was 
guilty  of  extortion. 

All  of  the  language  of  this  article  wholly  fails  to  charge  the  offense 
of  extortion. 

Here  is  the  definition  of  extortion  as  you  have  it  defined  in  your 
code  and  laws: 

I  read  from  Ballinger's  Code,  section  7218: 

If  any  officers,  whose  fees  are  stated  by  law,  shall  corruptly  exact 
or  extort  any  greater  fees  for  any  services  than  by  law  are  stated  and 
allowed,  or  shall  levy,  demand,  receive,  or  take  under  color  of  his  office 
any  bond,  bill,  or  note  or  other  assurance  or  promise  whatever,  securing 
the  payment  of  a  greater  sum  of  money  for  any  service  than  he  is  by 
law  authorized  to  demand  or  receive,  he  shall,  on  conviction  thereof,  be 
Imprisoned  in  the  county  jail  not  exceeding  one  year  and  be  fined  any 
sum  not  exceeding  one  thousand  dollars. 

If  this  be  the  definition  of  extortion,  we  see  at  once  that  none  of  the 
elements  of  the  crime,  none  of  the  things  required  to  be  done  to  con- 
stitute it  are  charged  in  this  article  as  having  been  done  by  Schively. 

Such  being  the  case,  it,  in  the  language  of  the  demurrer,  fails  to 
state  facts  sufficient  to  constitute  any  cause  of  action  against  Schively; 
and  the  facts  stated  therein  do  not  constitute  either  a  high  crime,  high 
misdemeanor  or  malfeasance  in  office,  or  any  crime,  misdemeanor  or 
malfeasance  on  the  part  of  Schively. 

This  court  is  in  its  nature  a  criminal  court  Its  procedure  must 
perforce  be  analogous  to  the  practice  obtaining  in  a  criminal  court.  It 
has  by  its  rules  provided  for  a  very  similar  practice. 

Its  jurisdiction  is  fixed  by  the  constitution.  It  is  to  try  certain 
public  officers  only,  never  the  individuals.  It  is  to  try  these  public 
officers  only  for  high  crimes,  misdemeanors  and  malfeasance  in  office, 
committed  while  in  office.    Now,  it  is  my  contention  that  the  words  mal- 
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feasance  In  office  have  reference  solely  to  acts  of  omission  of  duty 
frcm  which  the  public  suffers,  or  commission  of  acts  in  a  manner  detri- 
mental to  the  good  of  the  public  as  contradistinguished  from  crime; 
that  by  high  crimes  and  misdemeanors  are  to  be  understood  generally 
potential  acts,  and  that  never  can  they  be  constituted  by  the  felonies 
and  misdemeanors  of  the  criminal  code  without  such  be  specifically 
charged;  and  if  a  crime  is  specifically  charged,  then  the  charge  must 
be  met  and  tested  by  these  definitions. 

Measure  this  article  by  such  rules  and  we  find  a  bald  assertion  that 
respondent  committed  extortion  without  the  allegation  of  a  single  fact 
that  would,  if  true,  constitute  extortion. 

Again,  if  you  are  to  try  criminal  charges  in  this  court,  such  as 
eztortlom,  you  must  of  necessity  be  bound  by  the  laws  defining  the 
period  of  time  within  which  such  actions  may  be  prosecuted. 

Here  is  your  statute  of  limitations  in  criminal  cases.  It  is  found 
in  section  6780  of  Ballinger's  Code: 

Prosecutions  for  the  offenses  of  murder  and  arson,  when  death 
ensues,  may  be  commenced  at  any  period  after  the  commission  of  the 
offense;  for  offenses  the  punishment  of  which  may  be  imprisonment 
in  the  penitentiary,  within  three  years  after  their  commission;  and 
for  all  other  offenses,  one  year  after  their  commission. 

Here,  then,  if  we  could  find  extortion  charged  in  this  article,  it 
would  nevertheless  be  barred  by  the  statute  of  limitations  as  to  any 
prosecution  for  it 

.  But  it  seems  to  me  that  by  brothers  of  the  attorney  general's  office, 
who  are  lawyers,  must  concede  to  me  that  this  article,  at  least,  tested 
by  the  most  ordinary  and  laxest  rules,  is  wholly  insufficient  to  charge 
any  offense  and  will  confess  the  demurrer  to  it 

I  do  not  contend  for  the  degree  of  particularity  in  charging  the 
offense  that  is  required  in  an  indictment,  but  I  do  claim  that  some 
offenses  milst  be  charged  in  plain  and  ordinary  language  and  that  such 
Is  not  the  case  with  this  article. 

I  maintain  that  this  proceeding  is  measured  by  the  law  of  criminal 
trials;  that  it  is  in  effect  a  criminal  trial  and  a  criminal  court  of 
limited  Jurisdiction.  I  maintain  that  the  charge  in  this  article  1  does 
not  come  within  the  constitutional  definition  of  impeachable  offenses — 
that  no  offense  for  which  impeachment  may  be  had  is  found  in  it;  that 
its  language  fails  to  charge  any  crime,  and  I  maintain  even  if  there 
were  such  a  charge  contained  therein  that  the  same  is  shown  upon  the 
face  of  the  article  to  be  barred  by  the  statute  of  limitations. 

By  Ma.  Manager  Meigs:  Mr.  President  and  Gentlemen  of  the  Senate 
— In  his  concluding  remarks  counsel  for  respondent  re-stated  the  propo- 
sitions for  which  he  is  contending,  in  these  words:  "I  maintain,  first, 
that  this  is  a  criminal  proceeding  and  subject  to  the  same  rules  which 
obtain  in  criminal  trials;  second,  that  the  offense  charged  in  this  article 
does  not  come  within  the  constitutional  definition  of  Impeachable  of- 
fenses, but,  even  though  it  does,  it  is  barred  by  the  statute  of  limita^ 
Uons." 
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The  first  question,  then,  is  as  to  the  nature  or  character  of  the  im- 
peachment proceeding.  Our  contention  is  that  it  is  a  political  or  legis- 
lative proceeding;  that  the  rules  which  obtain  in  criminal  cases  are 
inapplicable  here;  that  the  articles  of  impeachment  need  not  pursue  the 
strict  form  and  accuracy  of  an  indictment;  that  they  need  contain 
only  so  much  certaiinty  as  to  enable  the  party  to  put  himself  upon  the 
proper  defense;  that,  judged  by  these  standards,  the  article  in  con- 
troversy is  sufficient  and  states  a  cause  of  action  against  the  respondent 

Let  us  consider  for  a  moment,  now,  the  historical  feature  of  the 
proceeding.  Prior  to  the  separation  of  the  Amerisan  colonies  from 
the  mother  country  the  courts  of  impeachment  of  England  had  come 
to  be  used  for  the  punishment  of  political  enemies.  It  was  through 
the  Institution  of  impeachment  that  parliment  gained  supremacy  over 
the  executive  department  of  government.  At  this  time,  also,  the  Eng- 
lish people  were  harassed  by  reason  of  the  fact  that  the  English  con- 
stitution provided  no  means  for  the  removal  of  ah  unfit  or  unworthy 
ruler.  The  framers  of  the  United  States  constitution,  from  which  all 
the  state  constitutions  draw  their  inspiration,  sought  to  remedy  the 
latter  evil  by  providing  a  means  of  removal  of  the  chief  executive  and 
other  high  officials  through  impeachment.  Desiring  to  provide  against 
the  supremacy  of  any  one  department  of  government  over  another, 
they  limited  the  function  of  impeachment  merely  to  the  removal  of 
public  officers  and  their  possible  disqualification  for  holding  office. 
That  punishment  of  the  individual  officeholder  is  only  incidental  in 
this  country  to  the  great  purpose  of  preserving  the  standard  of  office 
is  shown  in  the  fact  that  the  proceeding  of  impeachment  does  not 
affect  the  jurisdiction  of  the  courts,  which,  regardless  of  the  pendency 
of  or  judgment  rendered  in  impeachment  proceedings,  may  arrest,  try 
and  sentence  or  acquit  the  individual  for  the  same  act  considered  on 
impeachment.  Were  impeachment  a  judicial  proceeding  •  primarily, 
analogous  to  the  ordinary  criminal  proceeding,  the  constitutional  pro- 
vision that  a  man  may  not  twice  be  put  in  jeopardy  would  certainly 
prohibit  such  a  course. 

As  a  matter  of  practice,  an  impeachment  trial  has  much  in  common 
with  a  judicial  proceeding  in  that  there  are  pleadings;  evidence,  of 
course,  is  introduced;  argument  Is  heard  and  judgment  rendered.  At 
every  step,  however,  differences  and  distinctions  from  the  ordinary 
criminal  courts  are  encountered.  The  trial  of  impeachment  in  America 
is  distinguished  from  the  ordinary  trial  before  a  judicial  court  in  the 
following  particulars: 

(1).  The   proceeding   eminates    from   a   legislative   body   sworn    as 
legislators  only; 

(2).  The  pleadings  are  not  so  technical;  and  several  distinct  of- 
fenses may  be  combined  in  one  charge  or  pleading,  and  this  pleading 
may  be  amended; 

(3).  The  trial  body  is  a  legislative  body,  the  members  of  which 
are   elected   for   their   political   abilities   and   beliefs,   not  subject   to 
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challeages  for  previous  opinions  or  prejudices,  but  distinctly  named  as 
qualified  to  sit  by  the  constitution; 

(4).  Jurisdiction  is  limited  to  public  officers  of  the  executive  and 
Judicial  departments  of  government; 

(5).  Jurisdiction  extends  to  malfeasance  as  distinguished  from  posi- 
tlYe  violation  of  law; 

(6).  No  right  of  trial  by  jury  obtains; 

(7).  The  punishment  is  limited  to  removal  from  office  and  disquall* 
flcatlon  to  hold  office; 

(8).  No  right  of  appeal  obtains; 

(9).  Executive  clemency  may  not  be  invoked  against  its  rulings 
or  Judgment; 

(10).  The  constitutional  provision  that  crimes  shall  be  tried  on  in- 
formation or  indictment  does  not  apply; 

(11).  Arrest  and  incarceration  or  ball  does  not  follow  the  exhibit 
of  articles  of  impeachment; 

(12).  There  is  no  statute  of  limitations  against  offenses  cognizable 
In  Impeachment; 

(12).  The  constitutional  protection  that  a  criminal  shall  be  tried  in 
the  county  in  which  the  offense  is  alleged  to  have  been  committed 
does  not  apply. 

One  of  the  earliest  statements  relative  to  the  character  of  impeach- 
ment proceedings  is  that  of  Senator  Bayard's,  made  during  the  Blount 
trial,  in  1797,  and  reported  in  Wharton's  State  Trials.  This  is  Senator 
Bayard's  view: 

I  have  but  one  observation  more  to  make  on  this  point,  which  is 
that  Impeachment  is  a  proceeding  purely  of  a  political  character.  It  is 
not  80  much  designed  to  punish  an  offender  as  to  secure  the  state.  It 
touches  neither  his  person  or  property,  but  simply  divests  him  of  his 
political  capacity.     (Wharton's  State  Trials,  p.  263). 

To  the  same  effect  is  the  statement  of  Hamilton  in  the  Federalist: 
'The  nature  of  the  proceeding,"  says  the  Federalist,  "can  never  he  tied 
dawn  hy  such  strict  rules,  either  in  the  delineation  of  the  offense  by 
the  prosecutors  or  in  the  construction  of  it  by'  the  judges,  as  in  common 
cases  served  to  limit  the  discretion  of  courts  in  favor  of  personal  se- 
curity."   (Federalist,  No.  65). 

And  this  same  view  was  most  learnedly  discussed  by  the  Hon. 
Charles  Sumner,  during  the  Johnson  trial,  as  follows: 

There  Is  another  provision  of  the  constitution  which  testifies  still 
further,  and,  if  possible,  more  completely.  It  is  the  limitation  of  the 
judgment  in  cases  of  Impeachment,  making  It  political  and  nothing  else. 
It  is  not  in  the  nature  of  punishment,  but  in  the  nature  of  protection  to 
the  Republic.  It  is  confined  to  removal  from  office  and  disqualification; 
but,  as  if  aware  that  this  was  no  punishment,  the  constitution  further 
provides  that  this  judgment  shall  be  no  impediment  to  indictment,  trial, 
judgment,  and  punishment  "according  to  law." 

Thus  again  is  the  distinction  declared  between  an  impeachment  and 
ft  proceeding  "according  to  law."  The  first,  which  is  political,  belongs 
to  the  Senate,  which  is  a  political  body;  the  latter,  which  Is  judicial, 
belongs  to  the  courts,  which  are  judicial  bodies.  The  Senate  removes 
trom  oflUce;  the  courts  punish.    I  am  not  alone  in  drawing  this  distlno- 
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tion.  It  is  well  known  to  all  who  have  studied  the  subject  Early  in 
our  history  It  was  put  forth  by  the  distinguished  Mr.  Bayard,  of  Dela- 
ware, the  father  of  senators,  in  the  case  of  Blount,  and  it  is  adopted  by 
no  less  an  authority  than  our  highest  commentator,  Judge  Story,  who 
was  as  much  disposed  as  anybody  to  amplify  the  judicial  power.  In 
speaking  of  this  text,  he  says,  that  impeachment  ''is  not  so  much  de- 
signed to  punish  the  offender  as  to  secure  the  state  against  gross  official 
misdemeanors";  that  it  touches  neither  his  person  nor  his  property; 
hut  simply  divests  him  of  his  political  capacity.''  (Story,  Ck>mmen- 
taries,  Vol.  1,  Sec.  803).  All  this  seems  to  have  been  forgotten  by  cer- 
tain persons  on  the  present  trial,  who,  assuming  that  impeachment  was 
a  proceeding  "according  to  law,"  have  treated  the  Senate  to  the  tech- 
nicalities of  the  law,  to  say  nothing  of  the  law's  delay. 

As  we  discern  the  true  character  of  impeachment  under  our  consti- 
tution, we  shall  be  constrained  to  confess  that  it  is  a  political  proceed- 
ing, before  a  political  body,  with  political  purposes;  that  it  is  founded 
on  political  offenses,  proper  for  the  consideration  of  a  political  body 
and  subject  to  a  political  judgment  only.  Even  in  cases  of  treason  and 
bribery  the  judgment  is  political,  and  nothing  more.  If  I  were  to  sum 
up  in  one  word  the  object  of  impeachment  under  our  constitution,  mean- 
ing that  which  it  has  especially  in  view,  and  to  which  it  is  practically 
limited,  I  should  say  expulsion  from  office. 

An  impeachment  is  not  a  technical  proceeding,  as  at  nisi  prius  or 
in  a  county  court,  where  the  rigid  rules  of  the  common  law  prevail.  On 
the  contrary,  it  is  a  proceeding  according  to  parliamentary  law.  with 
rules  of  its  own,  unknown  to  ordinary  courts.  The  formal  statement 
and  reduplication  of  words,  which  constitute  the  stock  in  trade  of  so 
many  lawyers,  are  exchanged  for  a  broader  manner,  more  consistent 
with  the  transactions  of  actual  life.  The  precision  of  history  is  enough 
without  the  technical  precision  of  an  indictment.  In  declaring  this  rule 
I  but  follow  a  memorable  judgment  in  a  case  which  occupied  the  atten- 
tion of  England  at  the  beginning  of  the  last  century.  I  refer  to  the  case 
of  the  preacher  Sacheverell,  impeached  of  high  crimes  and  misdc: 
meanors  on  account  of  two  sermons,  in  which  he  put  forth  the  doctrine 
of  non-resistance,  and  denounced  the  revolution  of  1688,  by  which  Eng- 
lish liberty  was  saved.  After  the  arguments  on  both  sides,  the  judges 
on  questions  from  the  lords  answered  that  by  the  law  of  England  and 
constant  practice  "the  particular  words  supposed  to  be  criminal  ought 
to  be  specified  in  indictments."  And  yet  in  the  face  of  this  declaration, 
by  the  judges  of  England,  of  familiar  and  indisputable  rule  of  the  com- 
mon law  we  have  the  rule  of  parliamentary  law,  which  was  thus  set 
forth: 

"It  is  resolved  hy  the  Lords  spirituxil  and  temporal  in  Parliament 
assembled.  That  by  the  law  and  usage  of  Parliament  in  prosecutions  by 
impeachment  of  high  crimes  and  misdemeanors  by  writing  or  speaking, 
the  particular  words  supposed  to  be  criminal  are  not  necessary  to  be 
expressly  specified  in  such  impeachments.''  (Howell's  State  Trials,  Vol. 
15,  p.  467). 

The  technicalities  of  the  law  were  made  for  protection  against 
power,  not  for  the  immunity  of  a  usurper  or  a  tyrant.  They  are  re- 
spected when  set  up  for  the  safeguard  of  the  weak;  but  they  are  out 
of  place  on  impeachments.    Here  again  I  cite  Edmund  Burke: 

"God  forbid  that  those  who  cannot  defend  themselves  upon  their 
merits  and  their  actions  may  defend  themselves  behind  those  fences 
and  intrenchments  that  are  made  to  secure  the  liberty  of  the  people; 
that  power  and  the  abuses  of  power  should  cover  themselves  by  those 
things  which  were  made  to  secure  liberty!"  (Bond's  Trial  of  Hastings, 
Vol.  1,  p.  10). 

And  notwithstanding  counsel's  statement  to  the  contrary,  I  challenge 
your  attention  to  the  fact  that  the  trial  of  President  Johnson  proceeded 
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upon  the  theory  outlined  by  Senator  Sumner — the  theory  which  we 
maintain  should  be  adopted  in  this  cause — and  not  upon  the  assump- 
tion advanced  by  the  learned  counsel  for  respondent,  that  the  Senate 
in  that  proceeding  adopted  the  procedure  of  the  criminal  courts  and 
actually  sat  as  a  court  in  the  trial  of  the  cause.  I  refer  you  to  volume 
3  of  Hind's  Precedents  of  the  House  of  Representatives,  pages  378  to 
383  inclusive,  for  a  more  detailed  statement  of  the  views  taken  by  the 
Senate  of  the  United  States  as  to  Its  functions  In  the  Johnson  case  and 
in  impeachment  trials  generally. 

Decisions  upon  the  precise  question  as  to  the  nature  of  the  impeach- 
ment proceeding  are  scarce.  The  question  was  raised,  however,  in  the 
case  of  The  People  of  the  State  of  Kansas  against  Theodoslus  Botkin, 
tried  before  the  Senate  of  Kansas  in  1891. 

In  that  case  the  Senate  proceeded  on  the  theory,  acquiesced  in  by 
both  parties,  that  the  rules  and  procedure  of  criminal  courts  were  not 
applicable.  Mr.  Douglas,  on  behalf  of  the  managers,  expressed  his 
views  as  follows: 

An  impeachment  proceeding  is  in  no  sense  of  the  term  a  criminal 
proceeding.  It  does  not  seek  to  touch  the  property  or  the  person  of  the 
offender.  It  is  a  civil  proceeding  wholly,  having  in  view  the  removal 
from  office  of  an  incumbent  who,  upon  trial,  shall  be  determined  to  have 
demonstrated  his  unfitness,  by  reason  of  his  acts,  for  his  further  con- 
tinuance in  office.  It  is  a  proceeding  not  to  punish  the  individual  but 
to  protect  the  people.     (1  Botkin  Imp.,  133). 

And  this  view  was  not  dissented  from  by  respondent,  his  counsel, 
the  distinguished  Gen.  Bradford,  assenting  thereto  in  the  following 
language: 

Now  we  come  to  the  other  proposition  I  desire  to  discuss.  I  don't 
think  there  is  any  possibility  of  a  doubt  but  what  a  demurrer  is  the 
proper  plea  in  this  case.  It  is  a  civil  proceeding;  then  the  rules  of 
pleading  in  civil  cases  will  apply.  A  demurrer  being  a  plea  in  a  civil 
action,  it  is  the  proper  plea  to  be  filed  in  this  case.  If  it  were  not — if 
this  impeachment  was  a  criminal  trial — then  why  the  subsequent  pro- 
vision of  the  constitution  that,  notwithstanding  the  fact  that  he  is  con- 
victed or  acquitted,  he  may  be  tried  for  the  offense  under  the  criminal 
law?  Why,  if  it  were  not  a  civil  trial  you  would  run  against  this  other 
provision  of  the  constitution  that  says  that  no  man  shall  be  twice  put 
in  jeopardy  for  the  same  offense.  The  conclusion  is  irresistible  that  it 
is  a  civil  proceeding  and  not  a  criminal  one.  You  cannot  put  a  man 
upon  trial  twice  for  the  same  offense.  If  Theodosius  Botkin  has  com- 
mitted a  crime  in  the  county  of  Seward  and  you  put  him  upon  his  trial 
in  impeachment  for  that  crime,  if  the  theory  of  some  people  is  to  be 
credited,  it  will  be  a  bar  to  his  being  afterwards  put  on  trial  in  the 
criminal  courts  or  courts  of  competent  jurisdiction  for  the  crime  he  Is 
alleged  to  have  committed.  We  come  to  the  conclusion  that  it  is  a 
civil  proceeding  and  that  a  demurrer  is  a  proper  pleading  to  file.  (1 
Botkin  Imp.,  111). 

The  oath  tal^en  by  the  Senate  in  the  Botkin  case  obligated  the 
members,  as  you  are  obligated  in  this  case,  to  "do  impartial  justice 
according  to  the  law  and  the  evidence."  In  discussing  this  obligation, 
Judge  Webb,  one  of  the  managers,  commented  thereon  as  follows: 

It  may  also  be  regarded  as  settled  by  your  decision  upon  the  de- 
murrer to  the  articles  that  the  case  here  is  to  be  treated  as  a  civil  pro- 
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ceeding,  not  subject  to  the  strict  rules  applicable  to  indictments  and 
trials  in  criminal  cases.  There  is  no  such  thing  here  as  "a  question  of 
reasonable  doubt/'  The  respondent,  as  just  stated,  is  not  on  trial  as 
a  defendant  in  a  criminal  case,  subject  In  case  of  conviction  to  punish- 
ment by  fine  and  Imprisonment,  or  either.  In  criminal  actions  a  con- 
viction or  acquittal  Is  a  bar  to  all  further  prosecution  for  the  same 
cause.  In  such  case  the  rule,  stated  in  our  bill  of  rights,  that  "no  per- 
son shall  be  twice  put  in  jeopardy  for  the  same  offense,"  always  applies, 
while  the  constitution  itself  expressly  declares  that  in  trials  upon  im- 
peachment "the  accused  party,  whether  acquitted  or  convicted,  shall  be 
liable  to  indictment,  trial,  judgment  and  punishment  according  to  law"; 
it  follows,  therefore,  that  a  finding  of  "not  guilty"  or  a  failure  to  con- 
vict, cannot  be  pleaded  in  bar  to  any  criminal  prosecution  which  may 
be  commenced  against  the  respondent  for  any  offense  set  forth  in  these 
articles  of  impeachment.  There  is  then  no  ground  for  the  claim  that 
the  proof  must  convince  this  court  "beyond  a  reasonable  doubt,"  in 
order  to  convict.  Wanting  the  elements  of  reasonable  doubt,  not  being 
punishable  by  fine  or  imprisonment,  and  our  decision  Or  finding,  what- 
ever it  may  be,  not  being  a  bar  to  further  proceedings  for  the  same 
cause,  clearly  prove  that  this  is  a  civil  proceeding — not  criminal.  The 
object  of  the  prosecution  is  to  remove  the  respondent  from  the  office  in 
which  it  is  charged  by  the  articles  of  impeachment  he  has  been  un- 
worthy of  the  high  trust  reposed  in  him  and  has  used  the  powers  of  his 
great  office  to  the  detriment  of  individual  citizens  and  of  the  public. 
All  that  the  state  asks  at  your  hands  is  that  you  observe  the  obligation 
of  the  oath  which  you  have  taken,  that  you  "will  do  Impartial  justice 
according  to  law  and  the  evidence";  and  this  oath  I  have  faith  to  be- 
lieve you  will  keep.     (2  Botkin  Imp.,  1348-9). 

In  the  impeachment  of  E.  St.  Julien  Cox  before  the  Senate  of 
Minnesota,  in  1881,  this  same  question  was  fully  considered  in  connec- 
tion with  a  motion  offered  by  one  of  the  senators  limiting  the  number 
of  witnesses  which  might  be  called  by  either  party.  It  was  argued  In 
respondent's  behalf  that  "this  is  a  criminal  action,  and  all  the  prin- 
ciples of  law  applicable  to  cases  tried  in  criminal  courts  should  be 
applied  in  this  court"  (1  E.  St.  Julien  Cox  Imp.,  204),  and  therefore  that 
the  adoption  of  the  motion  limiting  the  number  of  witnesses  which  he 
might  call  was  an  abridgment  of  his  rights  and  of  the  rights  incident 
to  ordinary  criminal  actions.  This  contention  was  stoutly  denied  alike 
by  the  managers  and  several  of  the  Senators.    Senator  D.  Buck  said: 

I  wish  to  say  that  this  proceeding  has  none  of  the  elements  of  a 
criminal  proceeding.  ♦  ♦  ♦  You  cannot  arrest  this  defendant,  you 
cannot  take  his  property,  you  cannot  take  his  life,  even  if  he  were  guilty 
of  murder;  you  cannot  imprison  him  within  the  walls  of  any  jail. 
♦  ♦  ♦  The  charges  are  that  he  has  committed  certain  crimes,  but  the 
trial  is  not  a  criminal  proceeding.  It  is  instituted  only  for  the  purpose 
of  ousting  the  respondent  from  his  office,  not  for  the  purpose  of  punish- 
ing him.  ♦  ♦  ♦  It  is  a  civil  proceeding.  Whoever  before  heard  of 
a  criminal  proceeding  to  remove  a  man  from  office?  (1  Cox  Imp., 
208-9-10). 

The  roll  was  called  on  the  question,  and  Senator  Buck's  position  was 
sustained  by  a  vote  of  14  to  9,  and  upon  the  theory  thus  defined  the 
trial  proceeded  to  its  conclusion. 

Another  interesting  case  upon  this  subject  is  that  of  Judge  Picker- 
ing, who  was  tried  and  convicted  by  the  Senate  of  the  United  States 
in  1803  upon  articles  charging  him  with  intoxication  and  the  use  of 
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profane  and  indecent  language  while  engaged  in  the  trial  of  causes 
In  his  court.  The  defense  of  insanity  was  made  and  supported  by 
evidence,  but  Piclcering  was  convicted  and  removed  from  office.  The 
important  element  in  the  case  as  far  as  this  present  discussion  is 
concerned  is  this:  It  establishes  the  fact  that  a  criminal  intent  is  not 
necessary  to  constitute  an  impeachable  high  crime  or  misdemeanor,  but 
that  the  power  of  impeachment  may  be  interposed  to  protect  the  public 
against  the  misconduct  of  an. insane  officer.  It  is,  therefore,  strongly 
corroborative  of  our  theory,  namely,  that  impeachment  is  a  legislative 
and  not  a  criminal  proceeding. 

Now,  I  am  willing  to  admit  that  if  this  Senate  were  a  court  of  gen- 
eral Jurisdiction — if  it  were  a  court  in  which  the  respondent  could  be 
punished  for  the  offense  alleged  in  these  articles  of  impeachment  and  it 
was  necessary  that  he  should  be  able  to  plead  a  conviction  or  acquittal 
in  bar  as  to  any  separate  or  distinct  offense,  upon  being  subsequently 
charged — ^Judged  by  these  standards,  several  articles  may  be  open  to  the 
objection  which  counsel  has  urged  against  them.  But  our  contention 
is  that  in  a  court  of  impeachment  an  entirely  different  rule  must  of 
necessity  prevail.  The  latitude  is  greater.  The  people,  as  was  said  in 
the  Cox  case,  are  not  represented  in  the  Lower  House,  where  impeach- 
ments must  originate,  except  by  their  chosen  representatives;  they 
are  not  necessarily  represented  by  skilled  law  officers  or  skilled  lawyers 
— 4t  least  if  they  are  so  represented,  it  is  simply  the  good  fortune  of  the 
people — and  they  are  not  always  represented  by  gentlemen  whose 
business  it  has  been  to  give  attention  to  these  matters.  Articles  of 
impeachment  are  taken  up  in  the  usual  course  and  amid  the  general 
rush  of  legislative  business;  that  same  nicety  and  time  necessary  to 
produce  strictly  legal  indictments  is  not  given  and  is  not  expected. 
And  such,  as  you  well  know,  is  the  history  of  the  present  articles,  which, 
however  deficient  they  may  be  as  to  form,  are  still,  as  we  believe, 
amply  sufficient  as  to  substance. 

Our  contention  that  this  is  a  legislative  and  not  a  crlmnal  procedure, 
and  is  to  be  governed  by  parlimentary  rules  and  not  by  the  practice 
which  obtains  in  the  criminal  courts,  is  amply  sustained  by  the  authori- 
ties, and  of  the  many  contained  in  my  brief  I  will  cite  but  two  at  this 
time.  I  refer  you  to  page  988  of  Cushing's  Law  and  Practice  of  Leg- 
islative Assemblies,  where  this  statement  appears: 

The  articles  thus  exhibited  need  not  and  do  not  in  fact  pursue  the 
strict  form  and  authority  of  an  indictment.  They  are  sometimes  quite 
general  in  the  form  of  the  allegations,  but  always  contain,  or  ought  to 
contain,  so  muci  certainty  as  to  enable  the  party  to  put  himself  upon 
the  proper  defense,  and  also  in  case  of  acquittal  to  avail  himself  of  it, 
as  a  bar  to  another  impeachment.  (Cushing's  Law  and  Practice  of 
Legislative  Assemblies,  p.  988). 

I  will  next  cite  section  765  of  Story's  work  on  the  constitution,  an 
authority  which  you  will  recall  was  used  by  counsel  for  respondent  in 
his  arguments.    This  section  is  as  follows: 

In  the  next  place,  it  is  obvious  that  the  strictness  of  the  forms  of 
proceeding  in  cases  of  offenses  at  common  law  is  ill  adapted  to  impeach- 
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ment.  The  very  habits  growing  out  of  Judicial  emplosrments,  the  rigid 
manner  in  which  the  discretion  of  Judges  is  limited  and  fenced  in  on 
all  sides,  in  order  to  protect  persons  accused  of  crimes  by  rules  and 
precedents,  and  the  adherence  to  technical  principles,  which  perhaps 
distinguishes  this  branch  of  the  law  more  than  any  other,  are  ill  adapted 
to  the  trial  of  political  offenses  in  the  broad  course  of  Impeachments. 
And  it  has  been  observed  with  great  propriety  that  a  tribunal  of  a  lib- 
eral and  comprehensive  character,  confined  as  little  as  possible  to  strict 
forms,  enabled  to  continue  its  session  as  long  as  the  nature  of  the  law 
may  require,  qualified  to  view  the  charge  in  all  its  bearings  and  de- 
pendencies, and  to  appropriate  on  sound  principles  of  public  policy  the 
defense  of  the  accused,  seems  indispensable  to  the  value  of  the  trial. 
(Story  on  Constitution,  Sec.  765). 

Our  conclusion,  therefore,  is  that  this  is  not  in  any  sense  a  crim- 
inal proceeding;  that  it  is  not  to  be  governed  by  the  rules  which  obtain 
in  criminal  trials;  that  these  articles  are  not  to  be  Judged  by  the  rules 
and  precedents  and  technical  principles  employed  in  courts  of  law; 
and  our  position  is,  we  maintain,  sustained  by  most  eminent  au- 
thority. 

Taking  up  the  first  part  of  respondent's  second  statement,  which 
involves  the  inquiry  as  to  what  are  impeachable  offenses  in  this  state, 
I  will  read  section  2  of  article  5  of  our  state  constitution: 

The  governor,  and  other  state  and  Judicial  officers,  except  Judges  and 
Justices  of  courts  not  of  record,  shall  be  liable  to  impeachment  for  high 
crimes  or  misdemeanors  or  malfeasance  in  office. 

It  has  been  said  that  the  Federal  constitution  is  not  Hn  instrument 
of  definition.  This  is  also  true  of  our  state  constitution,  and  particu- 
larly of  the  article  now  under  consideration.  It  does  not  define  either 
of  the  terms  used  therein,  but  leaves  it  to  you  to  say  what  acts  shall 
constitute  "high  crimes  or  misdemeanors"  and  what  "malfeasance  in 
office."  The  first  of  these  phrases  follows  the  language  of  the  United 
States  constitution,  and  the  other  is  common  to  many  of  the  state  con- 
stitutions. We  may  look,  therefore,  to  the  parlimentary  law  of  Eng- 
land for  the  meaning  of  "high  crimes  and  misdemeanors,"  as  it  is 
generally  conceded  that  both  this  phrase  and  the  term  "impeachment" 
were  imported  from  the  English  law.  Both  English  and  American 
precedents  will  be  consulted  in  determining  what  constitutes  "mal- 
feasance in  office."  In  England  any  offense  was  punishable  by  impeach- 
ment that  parliment  chose  to  consider.  Impeachable  offenses  were  not 
defined  in  the  English  law  by  act  of  parliment  or  otherwise. 

From  Woodeson,  the  earliest  text  writer  on  this  subject,  we  learn 
the  undefined  and  expansive  character  of  the  offenses  included  within 
the  phrase  under  discussion.    I  quote  as  follows: 

It  is  certain  that  magistrates  and  officers  intrusted  with  the  admin- 
istration of  public  affairs  may  abuse  their  delegated  powers  to  the  ex- 
tensive detriment  of  the  community  and  at  the  same  time  in  a  manner 
not  properly  cognizable  before  the  ordinary  tribunals.  The  infiuence  of 
such  delinquents  and  the  nature  of  such  offenses  may  not  unsuitably 
engage  the  authority  of  the  highest  court  and  the  wisdom  of  the  sagest 
assembly.  The  Commons,  therefore,  as  the  grand  inquest  of  the  nation, 
become  suitors  for  penal .  Justice,  and  they  cannot  consistently,  either 
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with  their  own  dignity  or  with  safety  to  the  accused,  sue  elsewhere  but 
to  those  who  share  with  them  in  the  legislature. 

On  this  policy  is  founded  the  origin  of  impeachments,  which  began 
soon  after  the  constitution  assumed  Its  present  form. 

And  again  (p.  601): 

Such  kind  of  misdeeds,  however,  as  peculiarly  injure  the  common* 
wealth  by  the  abuse  of  high  offices  of  trust,  are  most  proper,  and  have 
been  the  most  usual  grounds  for  this  kind  of  prosecution.  Thus,  if  a 
lord  chancellor  be  guilty  of  bribery,  or  of  acting  grossly  contrary  to  the 
duty  of  his  office;  if  the  Judges  mislead  their  sovereign  by  unconstitu- 
tional opinions;  if  any  other  magistrate  attempt  to  subvert  the  funda* 
mental  laws  or  introduce  arbitrary  power,  these  have  been  deemed  cases 
adapted  to  parliamentary  inquiry  and  decision. 

So  where  a  lord  chancellor  has  been  thought  to  have  put  the  seal  to 
an  ignominious  treaty,  a  lord  admiral  to  neglect  the  safeguard  of  the 
sea,  an  ambassador  to  betray  his  trust,  a  privy  counsel  to  propound  or 
support  pernicious  and  dishonorable  measures,  or  a  confidential  adviser 
of  the  sovereign  to  obtain  exorbitant  grants  or  incompatible  employ* 
ments,  these  imputations  have  properly  occasioned  impeachments,  be* 
cause  it  is  apparent  how  little  the  ordinary  tribunals  are  calculated  to 
take  cognisance  of  such  offenses  or  to  investigate  and  reform  the  gen* 
eral  policy  of  the  state. 

Blackstone  uses  and  phrases  and   states  the  punishment  Incident 
thereto  as  follows: 

Misprisons  which  are  merely  positive  are  generally  denominated  con- 
tempts or  high  misdemeanors,  of  which  the  first  a^d  principal  was  the 
maladministration  of  such  high  officers  as  are  in  public  trust  and  em- 
plojrment  This  is  usually  punished  by  the  method  of  parliamentary 
impeachmenty  wherein  such  penalties,  short  of  death,  are  inflicted,  as 
to  the  wisdom  of  the  House  of  Peers  seems  proper,  consisting  usually 
of  banishment,  imprisonment,  fines,  or  perpetual  disability.  (4  Black* 
stone,  p.  121). 

And  equally  broad  is  the  declaration  of  Edmund  Burke,  managef 
of  the  impeachment  of  Warren  Hastings.    These  are  his  words: 

It  is  by  this  tribunal  that  statesmen  who  abuse  their  power  are  tried 
before  statesmen  and  by  statesmen  upon  solid  principles  of  state  moral- 
ity. It  is  here  that  those  who  by  an  abuse  of  power  have  polluted  the 
spirit  of  all  laws  can  never  hope  for  the  least  protection  from  any  of  its 
forms.  It  is  here  that  those  who  have  refused  to  conform  themselves  to 
the  provisions  of  law  can  never  hope  to  escape  through  any  of  its  de- 
fects.    (Bond,  Speeches  on  Trial  of  Hastings,  Vol.  1,  p.  4). 

Turning  now  to  the  American  authorities,  we  find  the  Federalist, 
considered  to  be  the  highest  authority  at  the  adoption  of  the  constitu- 
tion, declaring  that  impeachment  is  for  "those  offenses  which  proceed 
from  the  misconduct  of  public  men,  or,  in  other  words,  from  the  abuse 
or  violation  of  some  public  trust;  and  they  may,  with  peculiar  pro- 
priety, be  deemed  political,  as  they  relate  to  injuries  done  immediately 
to  society  itself."   (Federalist,  No.  65). 

After  Hamilton,  Madison  and  Jay,  the  next  great  commentator  on 
the  constitution  was  Rawle,  and  in  his  splendid '  commentary  we  read, 
speaking  of  the  Senate  sitting  for  the  trial  of  impeachments,  that  "the 
subjects  of  its  Jurisdiction  are  those  offenses  which  proceed  from  the 
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misconduct  of  public  men,  or,  In  other  words,  from  the  abuse  or  viola- 
tion of  some  public  trust/'     (Rawle  on  Const,  p.  201). 

Then  comes  Story,  and  I  call  your  attention  to  section  764  of  hia 
work  on  the  constitution,  which  reads  in  part  as  follows: 

In  the  first  place,  the  nature  of  the  functions  to  be  performed,  tbe 
offenses  to  which  the  power  of  Impeachment  has  been,  and  is  ordinarily 
applied  as  a  remedy,  are  of  a  political  character.  Not  but  that  crimes 
of  a  strictly  legal  character  fall  within  the  scope  of  the  power  (for,  as 
we  shall  presently  see,  treason,  bribery,  and  other  high  crimes  and  mis- 
demeanors are  expressly  within  It),  but  that  It  has  a  more  enlarged 
operation,  and  reaches  what  are  aptly  termed  political  offenses,  grow- 
ing out  of  personal  misconduct,  or  gross  neglect,  or  usurpation,  or 
habitual  disregard  of  the  public  interests  in  the  discharge  of  the  duties 
of  political  office. 

In  section  797  this  same  thought  Is  again  expressed  in  this  language: 

Again,  there  are  many  offenses  purely  political  which  have  been  held 
to  be  within  the  reach  of  parliamentary  impeachments,  not  one  of  which 
is  in  the  slightest  manner  alluded  to  in  our  statute  book.  And,  indeed, 
political  offenses  are  of  so  various  and  complex  a  character,  so  utterly 
incapable  of  being  defined,  or  classified,  that  the  task  of  positive  legis- 
lation would  be  impracticable,  if  It  were  not  almost  absurd  to  attempt  it. 

And  again  in  section  799: 

Congress  has  unhesitatingly  adopted  the  conclusion  that  no  previous 
statute  is  necessary  to  authorize  an  Impeachment  for  any  official  mis- 
conduct. *  *  *  In  the  few  cases  of  impeachment  which  have  hither- 
to been  tried  no  one  of  the  charges  has  rested  upon  any  statutable  mis- 
demeanors.    (1  Story  on  Constitution,  Sec.  799). 

And  again  in  section  800: 

,  In  examining  the  parliamentary  history  of  impeachments.  It  will 
be  found  that  many  offenses  not  easily  definable  by  law  and  many  of 
a  purely  political  character  have  been  deemed  high  crimes  and  mis- 
demeanors worthy  of  this  extraordinary  remedy.  (1  Story  on  Con- 
stitution, Sec.  800). 

Also  page  587: 

While  there  is  not  a  syllable  In  the  constitution  which  confines 
Impeachment  to  official  acts,  and  it  is  against  the  plainest  dictates  of 
common  sense  that  such  restraint  should  be  imposed  upon  it,  suppose 
a  Judge  should  countenance  or  aid  Insurgents  in  a  meditated  conspir- 
acy or  insurrection  against  the  government.  This  is  not  a  judicial  act. 
and  yet  It  ought  certainly  to  be  Impeachable.  He  may  be  called  upon 
to  try  the  very  persons  whom  he  has  aided.  Suppose  a  Judge  or  other 
officer  to  receive  a  bribe  not  connected  with  his  Judicial  office,  could 
he  be  entitled  to  any  public  confidence?  Would  not  these  reasons  for 
his  removal  be  Just  as  strong  as  if  it  were  a  case  of  an  official  bribe? 
(Story  on  the  Constitution,  p.  587). 

According  to  Judge  Story,  therefore,  an  act  to  be  Impeachable  need 
not  have  been  done  during  the  present  term  of  the  incumbent,  or  in- 
deed during  any  term  of  office  or  even  during  any  period  of  public  em- 
ployment. It  is  sufficient  that  the  Incumbent  has  been  guilty  of  some 
act  which  raises  the  question  of  his  fitness  to  hold  office.  And  this,  Mr. 
President  and  gentlemen  of  the  Senate,  we  assert,  and  stand  ready  to 
prove,  is  the  true  rule  In  impeachment  proceedings.    Once  you  have  de- 
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tennlned  that  the  respondent  is  now  a  "state  officer"  within  the  mean- 
ing of  section  2  of  article  5  of  the  state  constitution,  you  may  take 
cognizance  of  any  offense  committed  by  him,  whether  of  an  official  or 
a  private  character,  or  committed  while  in  or  out  of  office,  or  during 
his  present  or  a  prior  term,  in  testing  his  fitness  for  the  office  which  he 
now  occupies.  And  while  it  is  a  slight  digression  from  my  main  dis- 
cussion, I  am  anxious,  nevertheless,  to  impress  this  thought  upon  you, 
for  it  is  evident  from  the  demurrers  and  the  affirmative  answer  inters 
posed  by  the  respondent  that  it  will  have  an  important  bearing  upon  the 
result  in  this  cause.  In  talking  with  one  of  your  number  only  last  even* 
ing.  I  was  asked  whether  a  private  citizen  can  be  impeached;  and  that 
I  may  make  myself  clearly  understood  at  this  time,  and  that  our  con- 
tention may  be  removed  entirely  from  the  realm  of  doubt,  I  say  to  you 
now  as  I  said  then,  that  you  cannot  impeach  a  private  citizen,  but  you 
can  Impeach  a  state  officer  for  misconduct  as  a  private  citizen  committed 
in  private  life.  And  so  for  the  purposes  of  this  case  it  matters  not  that 
the  things  charged  against  this  respondent  were  done  by  him  while  a 
deputy  In  the  office  of  the  insurance  commissioner  of  this  state.  The 
capacity  in  which  the  act  was  done  is  unimportant;  the  character  <n- 
dicated  by  the  doing  of  the  act  is  all  important. 

Of  the  many  cases  which  bear  upon  this  question,  I  will  now  refer 
to  but  two.  In  the  case  of  the  State  of  Iowa  vs.  Welsh,  decided  in  1899, 
and  which  was  an  action  to  remove  the  defendant  from  the  office  of 
sherifr.  Justice  Ladd,  delivering  the  opinion  of  the  court,  said: 

The  defendant  was  re-elected  sheriff  of  Johnson  county  at  the  gen- 
eral election  of  1898  and  during  his  second  term,  commencing  January 
1  of  the  year  following,  this  SKxtion  for  his  removal  was  begun.  On 
motion,  the  particular  averments  of  official  misconduct  and  neglect  of 
duty  during  the  first  term  were  stricken  from  the  petition  on  the 
ground  that  removals  are  only  allowable  for  acts  during  the  term 
being  served. 

And  now  mark  this: 

The  statute  contains  no  such  limitation.  The  very  object  of  re- 
moval is  to  rid  the  community  of  a  corrupt.  Incapable  or  unworthy 
official.  His  acts  during  his  previous  term  quite  as  effectually  stamp 
him  as  such  as  those  during  that  he  may  be  serving.  Re-election  does 
not  condone  the  offense.  Misconduct  may  not  have  been  discovered 
prior  to  election,  and  in  any  event  had  not  been  established  in  the 
manner  contemplated  by  the  statute.  ♦  ♦  ♦  This  has  been  the  uni- 
form rule  in  Impeachment  trials  where  coupled  with  removal  from  office 
is  the  penalty  of  disqualification  to  hold  any  office  of  honor,  trust  or 
profit  under  the  state. 

In  New  York,  Judge  Barnard  was  impeached  during  his  second 
term  for  acts  committed  in  that  previous.  The  same  was  true  of  the 
Impeachment  of  Judge  Hubbell,  of  Wisconsin,  and  Governor  Butler,  of 
Nebraska.  ♦  ♦  ♦  The  commission  of  any  of  the  prohibited  acts  the 
day  before  quite  as  particularly  stamps  him  as  an  improper  person  to 
be  Intrusted  with  the  performance  of  the  duties  of  the  particular  office 
as  though  done  the  day  after.  The  fact  of  guilt  with  respect  to  that 
office  warrants  the  conclusion  that  he  may  no  longer  with  safety  be 
tniBted  In  dlsdiarging  his  duties. 
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The  other  case  to  which  I  will  refer  upon  this  phase  of  the  question 
is  that  of  the  People  of  the  State  of  New  York  vs.  George  G.  Barnard, 
a  justice  of  the  supreme  court  I  ask  your  Indulgence  while  I  quote 
this  decision  at  some  length,  and  I  challenge  the  learned  counsel  for  the 
respondent  to  produce  a  single  authority  which  holds  to  the  contrary. 

Justice  Barnard  was  represented  by  most  eminent  counsel,  and  for 
a  statement  of  his  defense  I  will  quote  the  language  of  William  A. 
Beach,  one  of  the  four  able  lawyers  who  appeared  in  respondent's  behalf. 
Mr.  Beach  said: 

It  will  be  perceived,  Mr.  President,  that  the  plea  now  presented  on 
behalf  of  the  respondent  raises  the  question  whether  he  is  liable  to 
impeachment  for  acts  which  were  committed  prior  to  his  present 
tenure  of  office.  It  is  upon  both  sides  conceded  that  previous  to  the 
first  day  of  January,  1869,  Justice  Barnard  occupied  the  same  position 
In  which  he  is  now  placed  in  the  judiciary  of  the  state.  In  the  fall  of 
1868  he  was  re-elected  and  on  the  first  day  of  January,  1869,  he  took 
his  place  upon  the  bench  by  force  of  that  election  in  possession  of  a 
new  tenure  of  office.  Into  that  possession  he  came  anew  by  virtue  of 
an  election  by  the  people,  approved  by  their  judgment,  certified  as 
capable,  and  worthy  to  occupy  the  position  and  discharge  the  duties  of 
a  justice  of  the  supreme  court  of  this  state;  and  the  question  is  pre- 
sented by  this  plea  whether  any  power  is  conferred  by  the  constitution 
upon  the  Assembly  and  Senate  of  this  state  to  impeach  and  convict  a 
judge  thus  certified  and  endorsed  by  a  constituent  body  as  capable  and 
worthy  for  acts  which  transpired  before  that  selection  and  indorsement 
were  made  by  the  people.     (1  Barnard  Imp.,  151). 

A  more  analogous  case,  or  one  more  decisive  of  the  precise  question 
which  we  are  now  considering,  cannot,  in  my  opinion,  be  found.  There 
was  no  attempt  by  either  of  the  parties  to  evade  or  disguise  the  issue 
thus  presented,  for  it  was  conceded  that  its  determination  was  vital  to 
the  entire  proceeding.  Mr.  Van  Cott,  counsel  for  the  board  of  man- 
agers, answered  Mr.  Beach.    He  said: 

I  think  the  opinion  of  the  last  Assembly  upon  a  question  of  this 
kind  may  perhaps  be  as  weighty  as  the  opinion  of  a  previous  Assembly, 
and  the  last  Assembly  voted  that  Albert  Carozo  was  impeachable  for 
acts  done  in  his  previous  term  of  office;  they  voted  that  George  G. 
Barnard  was  impeachable  for  acts  done  in  his  previous  term  of  office; 
they  voted  that  John  H.  McCunn  was  impeachable  for  acts  done  during 
his  previous  term  of  office.  ♦  ♦  ♦  This  Senate  voted  in  the  case  of 
Judge  Prindle  that  he  could  be  prosecuted  for  acts  done  during  a 
previous  term  of  office  and  that  his  election  to  another  term  had  not 
the  purging  and  condoning  effect  claimed  for  it  by  my  learned  friend. 
I  put  the  opinion  of  the  Senate  in  the  case  of  Judge  McCunn,  the  Senate 
trying  him  for  acts  done  in  a  previous  term  of  office,  ♦  ♦  ♦  against 
the  opinion  of  any  previous  Senate.    (1  Barnard  Imp.,  pp.  168-9). 

Mr.  President,  that  part  of  Judge  Van  Cott's  argument  which  follows 
may  well  engage  the  attention  of  every  member  of  this  body.  Mr.  Van 
Cott  continued: 

I  attach  as  much  weight  to  the  popular  vote  as  any  man — not  an 
indiscriminate  reverence  for  it,  for  the  people  do  a  great  many  wise 
things  and  a  great  many  foolish  ones,  just  as  individuals  do  in  the 
course  of  their  lives.  The  people  have  certain  powers  under  the  con- 
stitution and  within  the  scope  of  their  authority;  I  bow  with  reverence 


Digitized  by 


Google 


IMPEACHMENT  PROCEEDINGS  I75 

to  their  decisions  ♦  ♦  ♦  But  if  a  man  who  has  taken  bribes  in  office* 
if  a  man  who  has  perverted  the  law,  if  a  man  who  has  committed 
perjury,  is  elected  by  the  people  to  office,  is  the  offense  purged  away? 
If  he  was  elected  in  the  month  of  November  to  serve  the  people  for  a 
legislative  term  and  committed  a  forgery  in  October  and  was  indicted 
In  December  and  convicted,  but  becomes  the  popular  representative  for 
that  term,  my  learned  friends  here  argue  that  the  people  who  elected 
him  are  entitled  to  be  represented  and  that  you  take  away  their  repre- 
sentation; but  have  the  people  any  power  by  the  popular  vote  to  con- 
done the  offense  of  perjury  and  of  forgery  and  of  bribery?  Is  it  an 
answer  in  a  case  where  he  is  indicted  in  October  that  the  accused  was 
elected  in  November?  Is  it  any  answer  to  any  liability  for  any  crime 
known  to  any  law  administered  in  any  court  that  the  criminal  has 
been  elected  to  some  office  by  the  people?  •  •  ♦  The  constitution 
says  that  the  Assembly  is  the  grand  inquest  of  the  state.  *  *  *  I 
want  to  know  where  that  higher  power  under  the  constitution  is  lodged 
than  that  power  which  the  constitution  itself  has  lodged  in  the  As- 
sembly to  be  accuser,  and  the  power  it  has  lodged  in  this  court,  to 
bring  great  and  high  offenders  to  judgment.  •  •  •  The  people  have 
said:  "We  put  him  in  from  what  we  know  or  think  of  him."  You 
put  him  out  for  what  you  discover  and  prove  against  him.  If  we  have 
by  mistake  put  in  a  criminal,  you  by  the  exercise  of  your  constitu- 
tional power  purge  the  office  of  the  officer  and  see  that  fit  men  fill  the 
offices  of  the  state.  Sir,  there  is  no  such  thing  as  a  popular  condona- 
tion of  a  crime.  It  is  no  answer  to  an  indictment,  it  is  no  answer  to 
an  impeachment,  it  is  no  answer  anywhere.  The  people  have  nothing 
to  do  but  elect,  and  the  man  who  is  elected  takes  his  office  and  holds  it 
under  the  tenure  of  the  constitution,  subject  to  all  the  liabilities  which 
attach  to  him,  and  to  all  the  powers  of  the  departments  of  government 
over  him.     (1  Barnard  Imp.,  pp.  170-1). 

At  the  conclusion  of  the  argument  the  presiding  officer  stated  the 
question  as  follows:  "The  question  is  whether  this  plea  shall  be  sus- 
tained as  to  proof  of  facts  before  the  last  election  of  respondent,"  and 
thereupon  respondent's  plea  was  overruled  by  a  vote  of  23  to  9.  His 
trial  proceeded  under  this  ruling  and  he  was  convicted  and  removed 
from  office. 

The  decision  in  this  case  appeals  to  us  with  greater  force  when  it 
is  recalled  that  the  constitution  of  the  state  of  New  York  has  expressly 
declared  that  the  impeaching  body  of  that  state  shall  when  sitting  as 
such  exercise  judicial  and  not  legislative  or  political  functions.  Sec.  32 
of  the  constitution  of  1777  is  as  follows: 

And  this  convention  doth  further,  in  the  name  and  by  the  authority 
of  the  good  people  of  this  state  ordain,  determine  and  declare  that  a 
court  shall  be  instituted  for  the  trial  of  impeachments  and  the  cor- 
rection of  errors  under  the  regulations  which  shall  be  established  by 
the  legislature. 

— And  in  article  6  of  the  constitution  of  1846  the  court  for  the  trial  of 
impeachments  is  made  to  consist  of  the  president  of  the  Senate,  the  sen- 
ators and  the  justices  of  the  court  of  appeals. 

Now,  if  the  rule  invoked  by  the  respondent  in  this  case  has  no  place 
in  proceedings  before  a  judicial  body  composed  in  part  of  the  justices 
of  the  court  of  appeals  of  the  state  of  New  York,  upon  what  theory  is 
it  entitled  to  consideration  by  a  body  not  bound  by  the  technicalities  or 
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the  strictness  of  Judicial  proceed ings»  and  sitting,  as  I  believe  you  must 
decide,  for  the  exercise  of  legislative  and  political  functions. 

The  Senate,  sitting  as  a  court  of  impeachment,  at  12  o'clock 
took  a  recess  until  1 :30  p.  m. 


AFTERNOON   SESSION. 

At  1  :S0  the  Senate  reconvened  as  a  court  of  impeachment, 
with  Senator  Presby  presiding. 

By  Mb.  Manaoeb  Meigs:  Mr.  President  and  Oenilemen  of  the  Senate 
— ^When  we  took  the  recess  at  the  noon  hour  I  had  finished  my  refer- 
ence to  the  Barnard  case.  I  will  now  revert  to  the  first  portion  of  re- 
spondent's second  proposition,  involving  the  inquiry  as  to  what  are  im- 
I>eachable  offenses  in  this  state. 

Curtis,  in  his  History  of  the  Constitution,  has  this  to  say: 

Although  an  impeachment  may  involve  an  inquiry  whether  a  crime 
against  any  positive  law  has  been  committed,  yet  it  is  not  necessarily 
a  trial  for  crime,  nor  is  there  any  necessity,  in  the  case  of  crimes  com- 
mitted by  public  officers,  for  the  institution  of  any  special  proceeding 
for  the  infliction  of  the  punishment  prescribed  by  the  laws,  since  they, 
like  all  other  persons,  are  amenable  to  the  ordinary  jurisdiction  of  the 
courts  of  Justice,  in  respect  of  offenses  against  positive  law.  The  pur- 
poses of  an  impeachment  lie  wholly  beyond  the  penalties  of  the  statute 
or  the  customary  law.  The  object  to  the  proceeding  is  to  ascertain 
whether  cause  exists  for  removing  a  public  officer  from  office.  Such 
a  cause  may  be  found  in  the  fact,  that  either  in  the  discharge  of  his 
office,  or  aside  from  its  functions,  he  has  violated  a  law,  or  committed 
what  is  technically  denominated  a  crime.  But  a  cause  for  removal 
from  office  may  exist  where  no  offense  against  positive  law  Tww  been 
committed,  as  where  the  individual  has  from  immorality  or  imbecility 
or  maladministration  become  unfit  to  exercise  the  office.  (2  Curtis, 
p.  260). 

Roger  Foster  in  his  commentations  on  the  constitution  of  the  United 
States,  expresses  the  same  conclusion  as  follows: 

The  object  of  the  grant  of  the  power  of  impeachment  was  to  free 
the  commonwealth  from  the  danger  caused  by  the  retention  of  an  un- 
worthy public  servant.    (1  Foster's  Com.  on  Const,  of  U.  S.,  p.  569). 

Again,  page  591,  this  statement: 

An  impeachable  offense  may  consist  of  treason,  bribery  or  a  breach 
of  official  duty,  by  malfeasance  or  misfeasance,  including  conduct  such 
as    •    •    ♦    an  abuse  or  reckless  use  of  discretionary  power. 

And  again: 

The  only  difficulty  arises  in  the  construction  of  the  term  "other 
high  crimes  and  misdemeanors."  As  to  this,  four  theories  have  been 
proposed:  That,  except  treason  or  bribery,  no  offense  is  impeachable 
which  is  not  declared  by  a  statute  of  the  United  States  to  be  a  crime 
subject  to  indictment    That  no  offense  is  impeachable  which  is  not 
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subject  to  Indictment  by  such  a  statute  or  by  the  common  law.  That 
all  offenses  are  impeachable  which  were  so  by  that  branch  of  the 
common  law  known  as  the  "Law  of  Parliment.*'  And  that  the  House 
and  Senate  have  the  discretionary  power  to  remove  and  stigmatize  by 
perpetual  disqualification  an  officer  subject  to  impeachment  for  any 
cause  that  to  them  seems  fit.  The  position  that,  except  treason  or 
bribery,  no  offense  is  impeachable  which  is  not  indictable  by  law  was 
maintained  by  the  counsel  for  the  respondents  on  the  trial  of  Chase  and 
Johnson    ♦    ♦    ♦. 

The  first  two  theories  are  impracticable  in  their  operation,  incon- 
sistent with  other  language  of  the  constitution,  and  overruled  by  pre- 
cedents. If  no  crime,  save  treason  and  bribery,  not  forbidden  by  a 
statute  of  the  United  States,  will  support  an  impeachment,  then  almost 
every  kind  of  official  corruption  or  oppression  must  go  unpunished. 
Suppose  the  chief  Justice  of  the  United  States  were  convicted  in  a  state 
court  of  a  felony  or  misdemeanor,  must  he  remain  in  office  unim- 
peached  and  hold  court  in  a  state  prison? 

The  term  "high  crimes  and  misdemeanors"  has  no  significance  in 
the  common  law  x;oncerning  crimes  subject  to  indictment.  It  can  be 
found  only  in  the  Law  of  Parliament,  and  is  the  technical  term  which 
was  used  by  the  Commons  at  the  bar  of  the  Lords  for  centuries  before 
the  existence  of  the  United  States. 

The  constitution  provides  that — 

The  Judges,  both  of  the  supreme  and  inferior  courts,  shall  hold  their 
offices  during  good  behavior. 

This  necessarily  implies  that  they  may  be  removed  in  case  of  bad 
behavior.  But  no  means  except  impeachment  is  provided  for  their  re- 
moval, and  Judicial  misconduct  is  not  indictable  by  either  a  statute 
of  the  United  States  or  the  common  law. 

In  1803,  Pickering y  a  district  judge  of  the  United  States,  was  con- 
victed on  impeachment  for  his  official  action  in  surrendering  to  the 
claimant,  without  requiring  the  statutory  bond,  a  vessel  libeled  by  the 
United  States,  for  refusing  to  allow  an  appeal  from  this  order,  and  for 

DBUNKENNESS   AND  FBOFANE   LANGUAGE   ON    THE   BENCH. 

None  of  these  offenses  was  indictable  by  the  common  law  or  by 
statute. 

Humphreys,  a  district  Judge  of  the  United  States,  was  convicted  on 
impeachment,  not  only  for  treason,  but  also  for  refusing  to  hold  court, 
and  for  expressing  sympathy  with  the  Union.  The  managers  of  the 
House  of  Representatives  who  opened  the  case  admitted  that  none  of 
these  offenses  except  treason  was  indictable.  *  *  * 

Impeachable  offenses  are  those  which  were  the  subject  of  impeach- 
ment by  the  practice  in  parliament  before  the  Declaration  of  Indepen- 
dence, except  in  so  far  as  that  practice  is  repugnant  to  the  language 
of  the  constitution  and  the  spirit  of  American  institutions.  An  ex- 
amination of  the  English  precedents  will  show  that,  although  private 
citizens  as  well  as  public  officers  have  been  impeached,  no  article  has 
been  presented  or  sustained  which  did  not  charge  either  misconduct  in 
the  office  or  some  offense  which  was  injurious  to  the  welfare  of  the 
state  at  large. 

In  the  class  of  cases  which  rests  so  much  in  the  discretion  of  the 
Senate  the  writer  would  be  rash  who  were  to  attempt  to  prescribe  the 
limits  of  its  Jurisdiction  in  this  respect.     (Foster  on  the  Constitution). 

Among  the  law  writers  in  this  country  there  are  few,  if  any,  who 

have  wielded  a  greater  influence  than   John  Norton   Pomeroy.     We 

turn  then  to  his  splendid  work  on  the  Federal  constitution,  written 

with  the  combined  testimony  of  English  and  American   history  be- 
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fore  him,  and  with  a  desire  only  for  truth,  and  find  him  recording 
his  opinion  In  words  which  read  like  a  Judgment.  Discussing  the 
question,  "What  are  the  lawful  grounds  for  Impeachment?"  he  says: 

Two  answers  have  been  given  to  this  question,  resting  upon  the 
opposed  theories  of  constitution.  One  theory,  maintained  with  great 
ability,  both  upon  principle  and  authority,  by  a  large  school  of  public 
writers,  confines  the  operation  of  the  impeachment  clause  within 
very  narrow  limits.  According  to  it,  an  impeachment  can  only  be  pre- 
ferred against  an  officer  of  the  United  States,  on  account  of  some  in- 
dictable offense  which  he  has  committed.     (Pomeroy  Const.  Law,  600). 

The  second  theory  •  •  •  regards  the  process  of  impeachment  as 
the  important  personal  sanction  by  which  the  observance  of  official 
duties  is  secured,  as  the  very  keystone  by  which  the  arch  of  constitu- 
tional powers  is  held  in  place  ♦  ♦  ♦  Wherever  the  president  or  vice- 
president,  or  any  civil  officer,  has  knowingly  or  Intentionally  violated 
the  express  terms  of  the  constituticn,  or  of  a  statute  which  charged 
him  with  an  official  duty  to  be  performed  without  discretion,  and 
wherever  a  discretion  being  left,  within  the  bounds  of  which  he  has 
ample  choice,  he  exercises  that  discretion  in  a  willful  and  corrupt 
manner,  or  even  in  a  rash  and  headstrong  manner,  unmindful  of  the 
ruinous  consequences  which  his  acts  must  produce,  he  is  Impeachable; 
and  it  makes  no  difterence  whether  the  act  has  been  declared  a  felony 
or  a  misdemeanor  by  the  criminal  legislation  of  congress,  or  was  re- 
garded as  such  by  the  common  law  of  England  •  •  •  (Pomeroy  Const 
Law,  p.  602). 

These  two  theories  will  now  be  subjected  to  a  brief  examination, 
and  considerations  will  be  suggested  which  seem  to  support  the  latter, 
and  give  it  a  preference  over  the  one  first  stated.  A  fallacy  which 
of  tens  enters  into  discussions  upon  the  meaning  of  language  Is  the 
tacit  or  open  assumption  that  two  alternatives  alone  are  possible;  that 
if  one  extreme  Is  rejected,  the  very  opposite  of  this  position  must  be 
admitted.  The  fallacy  is  shown  In  the  present  case.  It  may  be  said, 
it  is  said,  that  if  the  House  be  not  restricted  to  indictable  crimes,  they 
may  impeach  whenever  a  majority  shall  chose — they  may  impeach  for 
a  mere  difference  of  opinion.  This  argument,  ab  inconventienti,  though 
often  resorted  to,  is  of  little  value.  The  possible  abuse  of  power  is 
no  valid  objection  to  the  existence  of  power.  The  constitution  is  full 
of  grants  which  may  be  abused;  wherever  there  Is  discretion,  there  may 
be  abuse.  Indeed,  it  was  because  aiscretlon  must  be  given,  and  is  liable 
to  abuse,  that  the  convention  and  the  people,  after  exhausting  all  the 
checks  of  a  tripartite  government  and  of  frequent  elections,  inserted 
the  particular  and  most  compulsive  sanction  of  impeachment  ♦  ♦  ♦ 
(Pomeroy  Const.  Law,  p.  603). 

As  far  as  the  House  of  Representatives  and  the  Senate  have  acted, 
under  the  Impeachment  clauses,  their  proceedings  have  been  directly 
opposed  to  the  first  theory,  and  In  strict  accordance  with  the  second. 
It  must  be  remembered  that,  if  the  argument  for  a  restrictive  inter- 
pretation be  valid  for  any  purpose,  it  proves  that  the  impeachment  is 
only  lawful  when  the  officer  has  been  guilty  of  a  statutory  offense 
against  the  United  States.  To  say  that  he  may  be  impeached  for  an  act 
which  would  be  indictable  by  the  English  common  law,  though  not  made 
so  by  the  legislation  of  congress,  is  to  surrender  the  whole  position. 
If  the  House  may  prefer  charges  for  conduct  which  is  not  penal  by  the 
laws  of  the  United  States,  but  is  criminal  by  that  of  England,  they  are 
of  course  entirely  untrammeled.  The  legislation  of  another  nation, 
whether  statutory  or  unwritten,  cannot  be  a  rule  of  conduct  for  the 
United  States  government — cannot  be  the  measure  of  its  power.  How, 
then,  does  the  fact  stand?  The  House  has  preferred  an  impeachment 
in  five  cases.     The  first  was  dismissed  by  the  Senate  on  the  prelim- 


Digitized  by 


Google 


IMPBACHMENT  PROCBBDINGS  I79 

Inary  objection  that  the  respondent  was  not  a  civil  officer.  The  other 
four  were  tried  on  the  merits.  In  three  of  these  cases  not  a  charge 
was  made  In  the  articles  of  impeachment  presented  by  the  House 
which  Impute  an  indictable  statutory  crime  to  the  respondent;  most 
of  the  charges  did  not  even  impute  a  common  law  misdemeanor;  all, 
with  perhaps  a  single  exception,  alleged  a  corrupt  or  willful  violation  of 
official  duty.  In  the  fourth  case  the  offense  was  treason  *  *  *  (Pom- 
eroy  Const  Law,  p.  604). 

The  House,  in  proposing  articles,  and  the  Senate,  in  trying  the 
accusations,  have  therefore  given  a  practical  construction  to  the  con- 
stitutioD.  In  doing  so  they  have  not  restricted  its  operation  within 
narrow  limits,  and  have  not  confined  the  proceeding  by  impeachment 
to  indictable  crimes  against  the  United  States.  (Pomeroy  Const  Law, 
p.  605). 

The  writer  continues: 

We  must  adopt  the  second  and  more  enlarged  theory,  because  It 
is  in  strict  harmony  with  the  general  design  of  the  organic  law,  and 
because  it  alone  will  effectively  protect  the  rights  and  liberties  of 
the  people  against  the  unlawful  encroachments  of  power.  Narrow 
the  scope  of  impeachment  and  restraint  over  the  acts  of  rulers  is 
lessened.  If  any  fact  respecting  the  constitution  is  incontrovertible, 
it  is  that  the  convention  which  framed,  and  the  people  who  adopted 
it  while  providing  a  government  sufficiently  stable  and  strong.  In- 
tended to  deprive  all  officers,  from  the  highest  to  the  lowest,  of  an  op- 
portunity to  violate  their  public  duties,  to  enlarge  their  authority, 
and  thus  to  encroach  gradually  or  suddenly  upon  the  liberties  of  the 
citizen.  To  this  end  elections  were  made  as  frequent  and  terms  of 
office  as  short  as  we  deemed  compatible  with  an  uniform  course  of 
administration.  But  lest  these  political  contrivances  should  not  be 
sufficient  the  impeachment  clauses  were  added  as  a  sanction  bearing 
upon  the  official  rights  and  duties  alone,  by  which  officers  might  be  com- 
pletely confined  within  the  scope  of  the  functions  committed  to  them 
(Pomeroy  Const  Law,  p.  608). 

The  same  consideration  will  apply  with  equal  force  to  the  branch 
of  the  argument  which  is  based  upon  the  phrase  "high  crimes  and  mis- 
demeanors.*' Even  had  the  words  been  "felonies  and  misdemeanors," 
we  should  not  be  obliged  to  take  them  in  strict  technical  sense;  they 
would  be  more  susceptible  of  a  more  general  meaning  descriptive  of 
classes  of  wrongful  acts,  of  violations  of  official  duty  punishable  through 
the  means  of  impeachment  •  ♦  ♦  (Pomeroy  Const.  Law,  p.  609). 

I  now  ask  your  attention  to  a  brief  upon  this  subject  written  by 
Judge  William  Lawrence,  of  Ohio,  in  1867,  and  published  in  the  6th 
volume  of  the  American  Law  Register  (new  series).  I  will  read  but 
a  small  part  of  the  same.    Upon  page  644  he  says: 

It  is  absurd  to  say  that  impeachment  is  here  a  mode  of  procedure 
for  the  punishment  of  crime,  when  the  constitution  declares  its  object 
to  be  removal  from  and  disqualification  to  hold  office,  and  that  *'the 
party  convicted  shall  nevertheless  be  liable  and  subject  to  indictment 
trial.  Judgment  and  punishment  according  to  law,  for  his  crimes." 
Subject  to  these  modifications,  and  adopting  the  recognized  rule  that  the 
constitution  should  be  construed  ^o  as  to  be  equal  to  the  occasions  for 
its  exercise,  and  to  accomplish  the  purpose  of  its  framers,  impeach- 
ment remains  here  as  It  was  recognized  in  England  at  and  prior  to 
the  adoption  of  the  constitution.  These  limitations  were  imposed  in 
view  of  the  abuses  of  the  power  of  impeachment  In  English  history. 
(6  American  Law  Reg.,  p.  644). 

But  it  is  not  material  whether  the  words  "treason,  bribery  or  other 
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high  crimes  and  misdemeanors"  confer  or  limit  Jurisdiction,  or  onljr 
prescribe  an  imperative  punishment  as  to  officers  or  a  class  of  cases, 
since  every  act  which  by  parliamentary  usage  is  impeachable  is  defined 
a  "high  crime  or  misdemeanor";  and  these  are  the  words  of  the  Brt> 
tish  constitution  which  described  impeachable  conduct.  (6  Amer. 
Law  Reg.»  p.  645). 

Again,  on  page  655: 

The  framers  of  our  constitution,  looking  to  the  impeachment  trials 
of  England,  and  to  the  centers  on  parllmentary  and  common  law,  and 
to  the  constitution  and  usages  of  our  own  states,  said  that  no  act  of 
parliament,  or  of  any  state  legislature,  ever  undertook  to  define  an  im- 
peachable crime.  They  said  that  the  whole  system  of  crimes,  as  de- 
fined in  acts  of  parliament  and  as  recognized  at  common  law,  was  pre- 
scribed for,  and  adapted  to  the  ordinary  courts.  They  said  that  the 
high  court  of  impeachment  took  Jurisdiction  of  cases  where  no  indict- 
able  crime  had  been  committed  in  many  instances,  and  there  were  then» 
as  there  are  yet,  "two  parallel  modes  of  reaching"  some,  but  not  alU 
offenders— one  by  impeachment,  the  other  by  indictment. 

Again,  on  page  647: 

All  this  is  supported  by  the  elementary  writers,  both  English  and 
American,  on  parliamentary  and  common  law;  by  the  English  and 
American  usages  in  cases  of  impeachment;  by  the  opinions  of  the 
framers  of  the  constitution;  by  contemporaneous  construction,  all  uncon- 
tradicted by  any  author,  authority,  case,  or  Jurist,  for  more  than  thr6»- 
quarters  of  a  century  after  the  adoption  of  the  constitution.  The  au- 
thorities are  abundant  to  show  that  the  phrase  "high  crimes  and  mis- 
demeanors," as  used  in  the  British  and  our  constitution,  are  not  limited 
to  crimes  defined  by  statute  or  as  recognized  at  common  law.  Chris- 
tian, who  may  be  supposed  to  have  understood  the  British  constitution 
when  he  wrote,  says:  "When  the  words  'high  crimes  and  misde- 
meanors' are  used  in  prosecutions  by  impeachment,  the  words  'high 
crimes*  have  no  signification,  but  are  used  merely  to  give  greater  solemn- 
ity to  the  charge."  Wooddeson,  whose  lectures  were  read  at  Oxford  in 
1777,  declared  that  impeachment  extended  to  cases  of  which  the  ordi- 
nary courts  had  no  jurisdiction.  He  says:  "Magistrates  and  officers 
♦  •  •  may  abuse  their  delegated  powers  to  the  extensive  detriment  of 
the  community,  and  at  the  same  time  in  a  manner  not  properly  cog- 
nizable before  the  ordinary  tribunals."  And  he  proceeds  to  say  the 
remedy  is  by  impeachment. 

English  history  presents  many  examples  of  this  kind.  Indeed,  the 
word  "misdemeanor"  has  a  common  law,  a  parllmentary,  and  a  popular 
sense.  In  the  parllmentary  sense,  as  applied  to  officers,  it  means  "mal- 
administration" or  "misconduct,"  not  necessarily  indictable,  not  only 
in  England,  but  in  the  United  States. 

Demeanor  is  conduct,  and  he  is  guilty  of  misdemeanor  who  mlsde- 
means  or  misconducts. 

Again,  on  page  666: 

There  are  many  breaches  of  trust  not  amounting  to  felonies,  yet  so 
monstrous  as  to  render  those  guilty  of  them  totally  unfit  for  office. 

Nor  is  it  always  necessary  that  an  act  to  be  impeachable  must  vio- 
late a  positive  law.  There  are  many  misdemeanors  in  violation  of 
official  oaths,  and  of  duty,  alike  shocking  to  the  moral  sense  of  man- 
kind and  repugnant  to  the  pure  administration  of  office,  that  may  vio- 
late no  positive  law. 
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Judge  Cooley,  in  his  valuable  work  on  Constitutional  Law,  states 
the  same  proposition  as  follows: 

Impeachment  is  for  the  purpose  of  punishing  misconduct  *  *  *The 
offenses  for  which  the  president  or  any  other  officer  may  be  impeached 
are  any  such  as  in  the  opinion  of  the  House  are  deserving  of  punish- 
ment under  that  process.  They  are  not  necessarily  offenses  against 
the  general  laws.  In  the  history  of  England,  where  the  like  proceed- 
ing obtains,  the  offenses  have  often  been  political,  and  in  some  cases 
for  gross  betrayal  of  public  interests  punishment  has  very  Justly  been 
inflicted  on  cabinet  officers.  It  is  often  found  that  offenses  of  a  very 
serious  nature  by  high  officers  are  not  offenses  against  the  criminal 
code,  but  consist  in  abuses  or  betrayals  of  trust,  or  inexcusable  neglects 
of  duty,  which  are  dangerous  and  criminal  because  of  the  immense  in- 
terests involved  and  the  greatness  of  the  trust  which  has  not  been 
kept.  Such  cases  must  be  left  to  be  dealt  with  on  their  own  facts,  and 
judged  according  to  their  apparent  deserts.  (Cooley  on  Const.  Law, 
p.  178). 

And  to  the  same  effect  is  this  statement  found  in  Black's  Constitu- 
tional Law: 

Any  gross  malversion  in  office,  whether  or  not  it  is  a  punishable 
offense  at  law,  may  be  made  the  ground  of  an  impeachment.  But  the 
power  of  impeachment  is  not  restricted  to  political  crimes  alone.  The 
constitution  provides  that  the  party  convicted  upon  impeachment  shall 
still  remain  liable  to  trial  and  punishment  according  to  law.  From  thi$ 
it  U  to  be  inferred  that  the  commission  of  any  crime  which  is  of  a 
grave  nature,  though  it  may  have  nothing  to  do  with  the  pers6n*s  offfr 
':idt  position,  except  that  it  shows  a  character  or  motives  inconsistent 
'With  the  due  administration  of  his  office,  would  render  him  liable  to  im- 
peachment.    (Black's  Const  Law,  p.  121). 

The  next  authority  from  which  I  will  read  is  the  American  and  Eng- 
lish Encyclopedia  of  Law.  It  states  what  it  considers  to  be  the  settled 
doctrine  of  impeachments  in  this  country,  as  follows: 

In  each  of  the  only  two  cases  of  impeachment  tried  by  the  Senate  in 
which  a  conviction  resulted  the  defendant  was  found  guilty  of  offenses 
not  indictable  either  at  common  law  or  under  any  Federal  statute,  and  in 
almost  every  case  brought  effenses  were  cl^arged  in  the  articles  of  im- 
peachment which  were  not  indictable  under  any  Federal  statute,  and 
in  several  cases  they  were  such  as  constituted  neither  a  statutory  nor  a 
common  law  crime.  The  impeachability  of  the  offenses  charged  in  the 
article  was,  in  most  of  the  cases,  not  denied.  In  one  case,  however, 
counsel  for  the  defense  insisted  that  impeachment  would  not  lie  for 
any  but  an  indictable  offense,  but  after  exhaustive  argument  on  both 
Bides  this  defense  was  practically  abandoned.  The  cases,  then,  seem 
to  establish  that  impeachment  is  not  a  mere  mode  of  procedure  for  the 
punishment  of  indictable  crimes;  that  the  phrase  "high  crimes  and 
misdemeanors'*  is  to  be  taken  not  in  its  common  law  but  in  its  broader 
parliamentary  sense,  and  is  to  be  interpreted  in  the  light  of  parliament- 
ary usage;  that  in  this  sense  it  includes  not  only  crimes  for  which  an  in- 
dictment may  be  brought,  but  grave  political  offenses,  corruptions,  mal- 
administration, or  neglect  of  duty  involving  moral  turpitude,  arbitrary 
and  oppressive  conduct,  and  even  gross  improprieties,  by  judges  and 
high  officers  of  state,  although  such  offenses  are  not  of  a  character  to 
render  the  offender  liable  to  an  indictment  either  at  common  law  or 
under  any  statute.  Additional  weight  is  added  to  this  interpretation  of 
the  constitution  by  the  opinions  of  eminent  writers  on  constitutional 
and  parliamentary  law  and  by  the  fact  that  some  of  the  most  distin- 
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gulshed  members  of  the  conTention  that  framed  it  have  thus  inter- 
pretated  it.    (Am.  ft  Eng.  Enc.  of  Law,  Vol.  XV,  p.  1066). 

I  have  taken  so  much  time  in  the  citation  of  these  various  authori- 
ties that  I  deem  it  unnecessary  to  go  into  a  discussion  of  the  various  im- 
peachment cases  where  this  matter  has  been  discussed  and  decided.  I 
refer  you,  however,  to  the  Impeachment  of  E.  St.  Julien  Cox  and  of 
Sherman  Page  in  Minnesota,  George  G.  Barnard  in  New  York,  Theo- 
dosius  Botkin  In  Nebraska,  and  the  various  impeachments  tried  before 
the  United  States  Senate,  in  all  of  which  the  principle  for  which  the 
respondent  in  this  case  is  contending  was  determined  adversely  there- 
to. 

It  is  manifest,  then,  that  the  only  question  of  construction  with 
which  we  are  concerned  has  to  do  with  these  phrases  "high  crimes  or 
misdemeanors"  and  "malfeasance  in  office,"  and  it  is  our  contention 
under  the  authorities  cited,  that  as  applied  to  public  officers,  they  mean 
any  misconduct,  official  or  otherwise,  in  or  out  of  office,  which  is  suffi- 
ciently gross  to  Justify  the  removal  of  the  officer  from  the  office  which 
he  disgraces;  and  it  may  be  a  comparatively  simple  offense  or  it  may 
rise  to  the  dignity  of  treason. 

But,  notwithstanding,  we  contend  that  we  are  not  obliged  to  charge 
Uie  respondent  in  this  case  with  an  indictable  offense  at  common  law 
or  under  the  statute,  we  are  prepared,  as  we  believe,  and  ready  to  show 
to  this  Senate  that  the  respondent  has  committed  an  indictable  offense, 
both  at  common  law  and  under  the  statutory  law  of  this  state.  Our 
constitution,  among  other  things,  declares  in  substance  the  following 
principles:  First,  that  no  person  shall  exercise  authority  to  whom  it 
has  not  been  delegated  by  law;  second,  that  no  person  to  whom  au- 
thority is  delegated  shall  exercise  it  except  according  to  law;  third,  that 
if  any  officer  exercises  authority  without  law  or  contrary  to  law,  he  shall 
be  liable  to  punishment  by  impeachment  or  indictment  or  by  both. 

Section  1730,  Pierce's  Code  (title,  "Crimes  by  Public  Officers")  is 
as  follows: 

If  any  officer  whose  fees  are  stated  by  law  shall  corruptly  exact  or 
extort  any  greater  fees  for  any  services  than  by  law  are  stated  and 
allowed,  or  shall  levy,  demand,  receive,  or  take  under  color  of  his  office 
any  bond,  bill,  or  note,  or  other  assurance  or  promise  whatever,  se- 
curing the  payment  of  a  greater  sum  of  money  for  any  service  than  he 
is  by  law  authorized  to  demand  or  receive,  he  shall,  on  conviction 
thereof,  be  imprisoned  in  the  county  Jail  not  exceeding  one  year  and  be 
fined  in  any  sum  not  exceeding  one  thousand  dollars. 

The  state  constitution  created  the  office  of  secretary  of  state.  Sec- 
tion 5615  of  Pierce's  Code  makes  the  secretary  of  state  ex  ofUdo  insur- 
ance commissioner  of  the  state.  Section  5648  of  the  Code  makes  it  man- 
datory upon  the  secretary  of  state  to  appoint  a  deputy  insurance  com- 
missioner, and  fixes  the  powers,  duties  and  salary  of  such  deputy. 

By  virtue  of  these  provisions,  the  respondent  became  deputy  insur- 
ance commissioner  of  this  state,  and,  upon  the  authority  of  Mechem  and 
other  writers  upon  the  subject  of  public  officers,  became  an  officer 
within  the  meaning  of  section  1730  of  Pierce's  Code,  which  prohibits 
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an  officer  whose  fees  are  stated  by  law  from  exacting  or  extorting  any 
gresLter  fees  for  any  service  than  by  law  are  stated  and  allowed. 

Turning  now  to  sections  5636  and  5649  of  Pierce's  Code,  we  find  that 
the  respondent  had  the  power  and  authority  to  require  In  advance  cer- 
tain entrance  fees  from  insurance  companies  before  Issuing  to  such 
companies  certificates  of  authority  to  tralisact  business  in  this  state. 
These  fees  were  as  follows: 

For  filing  articles  of  Incorporation,  or  certified  copies  of  articles,  or 
other  certificates  required  by  law,  $25;  Issuing  certificates  of  authorl^, 
$10;  for  filing  annual  statement  of  condition,  $10;  for  filing  each  annual 
statement  of  business  transacted  in  this  state,  $10;  for  filing  any  other 
paper,  $1;  for  furnishing  copies  of  papers  filed,  twenty  cents  per  folio; 
for  certifying  copies,  $1  each;  each  fire  insurance  agent,  $2;  each  life 
insurance  agent,  $5:  Provided,  That  all  fees  so  collected  shall  be  paid 
into  the  state  treasury  (Pierce's  Code,  Sees.  5636  and  5649). 

Another  section  (5621  Pierce's  Code)  authorized  either  the  Insurance 
commissioner  or  the  respondent  to  repair,  whenever  necessary,  to  the 
general  oflice  of  non-resident  companies  for  an  examination  of  the 
affairs  of  such  companies. 

The  next  section  (5622  Pierce's  Code)  provided  for  the  payment  of 
the  expenses  Incident  to  such  examination  in  these  words: 

The  expenses  of  every  examination  or  other  investigation  of  the 
affairs  of  any  organization,  pursuant  to  the  authority  conferred  by  the 
provisions  of  this  act,  shall  be  borne  and  paid  by  the  corporation  so 
examined.  No  charge  shall  be  made  for  any  examination  of  an  in- 
'irance  organization  except  for  necessary  traveling  and  other  actu^ 
expenses  Incurred. 

Now,  it  was  in  violation  of  these  plain  provisions  of  the  law  that  the 
respondent  made  the  unlawful  demands  charged  against  him  in  the 
articles  of  impeachment,  and  received,  as  he  admits,  various  sums  of 
money  ranging  from  $50  to  $300,  according  to  his  victim's  willingness 
to  pay;  it  was  in  violation  of  these  statutory  provisions  that  he  ad- 
mitted Insurance  organizations  to  the  State  of  Washington  without 
examination  and  upon  no  other  conditions  than  that  of  compliance 
with  his  extortionate  demands. 

In  justification  of  this  practice,  the  respondent  has  stated  that 
these  sums  were  collected  to  insure  the  expenses  which  would  be  In-" 
curred  in  prospective  examinations  and  to  keep  out  what  he  has  desig- 
nated as  "wild-cat  Insurance  companies."  But  how  weak  and  unavail- 
ing is  this  defense  in  the  light  of  the  next  paragraph  of  this  same 
section  of  the  Code.    The  language  Is  as  follows: 

All  charges  for  making  an  examination  shall  be  presented  in  de- 
tail and  shall  be  paid  by  the  organization  examined.  Should  payment 
be  refused,  the  bill  shall  be  approved  by  the  commissioner,  audited  by 
the  state  auditor  and  paid  on  his  warrant  drawn  in  the  usual  manner 
on  the  state  treasurer  to  the  person  making  the  examination.  The 
commissioner  shall  revoke  the  certificate  of  authority  granted  the  com- 
pany that  refuses  to  pay  the  bill  for  expenses  of  examination  and  shall 
not  again  grant  it  a  certificate  of  authority  until  it  has  paid  to  the 
state  treasurer  the  amount  of  such  bill.  (Pierce's  Code,  Sec.  5622). 
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Mr.  President,  view  this  man's  conduct  from  any  angle  which  you 
care  to  assume,  throw  around  it  all  the  excuses  which  friendship  and 
sympathy  can  inyent,  give  him  the  benefit  of  the  doubt  that  lodges 
in  every  generous  heart,  and  the  conviction  remains  that  we  are  here 
dealing  with  a  man  who  has  prostituted  and  perverted  alike  his  talents 
and  his  office;  a  man  whose  motives  are  entirely  Inconsistent  with  the 
due  administration  of  office;  a  man  who  has  been  guilty  of  flagrant  vio- 
lations, both  of  the  moral  and  statutory  law;  a  man  who  has  in  every 
way  shown  himself  a  grafter  and  wholly  unfit  and  unworthy  to  occupy 
a  place  of  trust  or  of  honor  in  our  state  government. 

Every  act  charged  against  the  respondent,  except  those  contained 
in  articles  24,  25  and  26,  was  done  by  him  in  his  official  capacity.  If 
he  had  not  been  deputy  insurance  commissioner  of  the  State  of  Wash- 
ington, he  could  not  have  patrolled  the  state's  borders,  and  levied  his 
unjust,  oppressive  and  extortionate  charges  upon  the  patrons  of  the 
insurance  department  of  this  state.  The  stamp  of  his  official  authority 
and  official  character  is  on  his  every  act  His  official  position  enabled 
him  to  do  what  he  did  do.  We  think,  therefore,  that  we  have  fairly 
sustained  the  position  that  the  allegations  in  these  articles  accuse  the 
respondent  here,  both  at  common  law  and  the  statutory  law  of  this 
state,  or  certainly  by  one  or  the  other,  of  impeachable  offenses  within 
the  meaning  of  the  constitutional  phrases  "high  crimes  or  misde- 
meanors'* and  "malfeasance  in  office." 

I  will  now  take  up  counsel's  last  proposition,  namely:  that  even  if 
the  facts  set  out  in  article  1  constitute  an  impeachable  offense  or 
matter  on  which  an  article  of  impeachment  can  be  predicated  under 
the  constitution  and  laws  of  the  State  of  Washington,  then  the  right  to 
so  assert  such  facts  is  and  was  barred  by  the  statute  of  limitations  of 
the  State  of  Washington  prior  to  the  filing  of  the  articles  of  impeach- 
ment herein. 

This  precise  question  has  been  raised  in  a  number  of  well-considered 
cases,  and  not  in  a  single  instance  has  the  question  been  decided  favor- 
ably to  respondent's  contention.  The  first  of  these  cases  to  which  I  will 
direct  your  attention  is  that  of  Charles  Swayne,  a  judge  of  the  district 
vcourt  of  the  United  States  for  the  Northern  District  of  Florida,  who  was 
tried  by  the  Senate  of  the  United  States  in  1905  for  high  crimes  and  mis- 
demeanors in  office.  The  principle  offenses  charged  against  Judge 
Swayne  occurred  more  than  four  years  before  articles  were  exhibited 
against  him,  and  one  of  the  articles  charged  an  offense  of  more  than 
ten  years  standing.  In  preparing  the  articles  of  impeachment,  three 
members  of  the  committee  appointed  for  that  purpose  objected  to  the 
incorporation  into  the  articles  of  what  they  termed  "stale  charges/' 
and  when  the  articles  were  filed  with  the  House,  these  same  members 
presented  their  views  in  a  report,  which  may  be  found  in  Vol.  2,  Serial 
No.  4761  Misc.  Rep.  58th  Congress,  3rd  Session  House  Representatives, 
1904-5. 

It  is  well  to  bear  in  mind  at  this  point  that  under  the  Federal 
statutes,  with  the  exception  of  a  prosecution  for  treason  or  murder,  no 
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peraon  can  be  brought  to  trial  unless  the  indictment  be  returned  against 
him  within  three  years  from  the  date  of  the  commission  of  the  offense. 
Now,  with  this  statute  of  limitations  unquestionably  in  mind,  we  find 
C.  E.  Llttlefield,  conceded  to  be  one  of  the  ablset  lawyers  and  one  of  the 
most  distinguished  men  who  has  ever  occupied  a  place  in  the  lower 
branch  of  Congress,  subscribing  to  the  following  statement  as  a  mi- 
nority member  of  the  committee: 

The  car  incident  occurred  more  than  ten  years  ago  and  no  residence 
question  has  existed  for  more  than  four  years.  No  statute  of  limitations 
can  apply,  but  the  great  proceeding  of  impeachment  is  not  to  be  used 
as  to  stale  charges  not  affecting  the  moral  character  or  the  present 
fitness  of  the  officer  to  perform  his  duty. 

Now,  what  position  did  Judge  Swayne's  able  counsel  take  relative 
to  the  application  of  the  statute  of  limitations  to  the  offenses  charged 
against  him  Did  they  invoke  its  protection  by  way  of  demurrer,  as 
has  been  done  by  respondent  in  this  case?  No,  indeed.  They  ex- 
pressed their  conviction  that  the  statutes  of  limitation  did  not  apply  in 
impeachment  cases,  and  in  defending  on  the  merits  as  to  the  charges 
referred  to  merely  argued  that  it  was  contrary  to  the  policy  of  the 
law  for  a  tribunal  to  consider  stale  claims.  Mr.  Thurston,  in  his  clos- 
ing argument  for  Judge  Swayne,  said: 

I  do  not  stand  here  to  insist  that  as  a  matter  of  law  the  limita-. 
tlons  statutes  of  the  United  States  apply  in  an  impeachment  case  any 
more  than  I  would  insist  that  the  statute  of  limitations  of  the  several 
states  in  regard  to  civil  actions  apply  in  courts  of  equity  as  against  the 
prosecution  of  equitable  claims.     (Swayne  Imp.,  p.  667). 

In  the  Barnard  case  the  statute  of  limitations  was  invoked  by 
counsel  for  the  respondent,  and  the  following  argument  was  made  by 
Mr.  Bartlett  in  favor  of  its  application  as  against  certain  evidence 
offered  by  the  managers: 

But  it  is  inadmissible  for  another  reason,  and  that  is  under  the 
rules  of  evidence  as  adopted  by  this  court.  One  of  these  rules  is  that 
the  court  will  be  governed  by  the  rules  of  common  law  except  as  modi- 
fied by  the  statutes.  Now  the  common  law  rules  as  modified  by  the  sta- 
tutes in  this  state  forbid  the  interposition  of  any  crime  committed  more 
than  three  years  prior  to  the  indictment.  There  is  no  allegation  that 
an  Indictment  has  been  found  in  this  case.  The  act  charged  is  charged 
as  having  been  committed  more  than  three  years  ago;  therefore,  as  the 
party  is  not  liable  to  indictment  in  point  of  time,  if  he  had  been  liable 
to  indictment  at  any  time,  this  evidence  is  inadmissible.  I  stand  upon 
the  strict  letter  of  the  constitution,  which  admits  of  but  one  interpre- 
tation, and  of  the  revised  statutes,  by  which  all  offenses  except  murder 
are  outlawed  within  three  years  from  the  time  of  their  commission. 
(1  Barnard  Imp.,  p.  564). 

The  question  was  put  to  a  vote,  in  which  not  only  the  Senate,  but 
the  five  Justices  of  the  court  of  appeals — Judges  Church,  Folger,  Allen, 
PMkham  and  Rapallo — participated,  and  of  that  illustrious  body  not  one 
▼ote  was  cast  in  support  of  respondent's  contention.  (Barnard  Imp., 
p.  565). 

In  1891  Judge  Botkin  was  impeached  by  the  House  of  Representa- 
tives of  the  State  of  Kansas  upon  articles  which  charged,  among  other 
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offenses,  that  of  drunkenness,  in  violation  of  paragraph  2519  of  the 
Laws  of  Kansas.  This  same  statute  required  that  prosecutions  of  this 
charge  be  instituted  within  thirty  days  after  the  commission  of  the 
offense,  and,  inasmuch  as  the  acts  charged  against  Judge  Botkln  ex- 
tended over  a  period  of  several  years,  not  one  coming  within  the  thirty 
days'  limitation  of  the  statutes,  his  counsel  presented  a  demurrer  as  to 
all  of  the  articles  containing  charges  of  intoxication.  The  following 
colloquy  between  senators  and  counsel  states  the  question  fairly  and 
clearly : 

Senator  Long — By  reference  to  the  succeeding  section  to  the  one 
you  have  quoted,  the  prosecution  must  be  begun  within  thirty  days? 

Mr.   Douglas — Yes,  sir. 

Senator  Long — Would  the  statute  of  limitations  apply  to  that  case? 

Mr.  Douglas — Most  certainly  not.  An  impeachment  proceeding  is 
not  a  criminal  proceeding.  It  is  a  mere  proceeding  to  ascertain 
whether  or  not  an  officer  had  demonstrated  his  unfitness  for  office 
and  whether  or  not  he  should  be  removed  from  office.  If  the  impeach- 
ment proceedings  were  bound  by  the  thirty  days'  statute  of  limitations, 
the  power  of  impeachment  as  to  such  offenses  would  generally  be  nug- 
atory, because  the  machinery  of  impeachment  could  rarely  be  set  in 
motion  in  that  time.  I  affirm  without  fear  of  successful  contradiction 
that  such  a  statute  of  limitations  has  no  force  or  binding  effect  in  a 
proceeding  of  this  kind.     (1  Botkin  Imp.,  p.  156). 

Attorney  General  Ives  expressed  his  opinion  on  the  question  In  the 
following  language: 

What  effect  would  the  statute  of  limitations  have  upon  a  charge  of 
drunkenness  in  public  places?  I  would  say  this:  that  if  the  Senate  sus- 
tains these  articles  of  impeachment  and  Judge  Botkin  is  removed  from 
office,  the  statute  of  limitations  have  run  and  he  may  not  be  punished 
for  any  acts  of  drunkenness  committed  more  than  thirty  days  before 
the  complaint  was  filed.  I  do  not  understand  the  statute  of  limita- 
tions to  be  so  broad  that  in  thirty  days  after  a  man  has  been  engaged  in 
a  spree  and  has  made  an  exhibition  of  himself  in  a  drunken  and  In- 
toxicated condition  in  public  places,  it  wipes  out  the  fact  of  the  moral 
turpitude,  that  it  wipes  out  the  fact  that  he  was  drunk  and  was  dis- 
gracing himself  and  the  position  he  occupied  *  *  *  The  statute  of 
limitations,  so  far  as  applied  to  actious  in  this  court,  I  think,  has  no 
application,  and  the  question  here  to  determine  is,  was  the  act  one  of 
such  moral  turpitude  that  it  lowered  the  dignity  of  the  court  and  the 
position  that  Judge  Botkin  occupied  at  that  time?  Thirty  days  do  not 
wipe  out  the  disgrace,  although  they  may  have  placed  him  in  such  a 
position  that  the  criminal  laws  of  the  state  cannot  call  upon  him  to 
answer,  for  that  offense  even  when  removed  from  office.  (Botkin  Imp., 
p.  180). 

The  question  was  submitted,  and  on  a  vote  of  three  to  one  the  de- 
murrer was  overruled  by  the  Senate  and  the  contention  of  the  managers 
and  attorney  general  sustained. 

From  our  examination  of  the  authorieies,  we  conclude  then  that  the 
language  of  the  constitution  is  not  to  be  technically  construed ;  that  this 
proceeding  has  to  do  primarily  with  the  moral  fitness  of  J.  H.  Schively 
to  occupy  as  principal  the  office  which  as  deputy  he  outraged,  disgraced 
and  debauched. 
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Was  it  morally  or  legally  right  or  Just  for  John  H.  Schively,  de- 
puty insurance  commiasionenr»  to  falsely  state  to  applicants  to  engage 
in  the  insurance  business  In  this  state  the  requirements  of  the  statute, 
and  receive  in  yiolation  of  the  law  for  his  expenses  in  making  exami- 
nations as  such  deputy  insurance  commissioner  amounts  in  excess  of  the 
said  expenses?  Was  it  morally  or  legally  right  for  John  H.  Schively  as 
such  deputy  insurance  commissioner  of  the  State  of  Washington  to  exact 
from  the  patrons  of  his  office  sums  of  money  ranging  from  $50  to  $300 
for  pretended  services  and  never  render  the  service,  placing  the  money 
in  his  own  pocket  and  making  no  accounting  therefor,  either  to  the  in- 
dividual robbed  or  to  the  state  which  he  disgraced? 

Ton,  Mr.  President  and  gentlemen  of  the  Senate,  are  the  Judges  of 
these  questions  now,  but  posterity  will  be  your  Judge,  and,  as  I  expect 
your  verdict  will  be  that  it  is  never  morally  or  legally  right  that  a  man 
may  so  violate  the  laws  and  bring  into  disrepute  the  office  which  he 
holds,  so  will  the  verdict  of  posterity  be  that  you  have  declared  the  law 
aright 

By  Attorney  General  Bell:  Mr.  President  and  Gentlemen  of  the 
Senate — I  will  not  detain  you  but  a  very  few  moments  to  make  further 
argument  on  this  demurrer,  as  my  learned  colleague  has  argued  this 
matter  fully,  both  as  to  the  character  and  Jurisdiction  of  this  tribunal 
and  the  offense  charged.  He  has  shown  conclusively  that  this  is  not 
a  criminal  court,  and  that  it  is  not  necessary  to  charge  a  crime  in 
the  articles  of  impeachment,  but  that  it  is  only  necessary  to  charge 
such  an  offense  as  will  show  the  unfitness  of  the  accused  to  hold 
office,  and  I  shall  simply  take  up  the  one  proposition — that  is  that  the 
first  article  of  impeachment  states  facts  sufficient  to  constitute  a 
cause  of  impeachment  and  sufficient  ground  for  the  removal  of  the 
defendant  from  the  high  office  which  he  now  holds.  It  was  stated 
in  the  trial  of  Judge  Prescott,  which  has  been  cited  by  my  learned  co- 
counsel,  that  it  was  not  necessary  to  charge  the  offense  in  the  im- 
peachment proceedings  with  the  same  particularity  that  should  ob- 
tain in  an  indictment  or  an  information.  This  is  true,  for  the  reason 
that  this  is  not  a  criminal  proceeding,  and  it  is  particularly  provided 
by  law  that  his  conviction  will  not  bar  his  being  tried  for  the  same 
offense  in  a  criminal  proceeding.  In  a  criminal  case  the  accused  is 
entitled  to  have  not  only  the  offense  charged  with  such  particularity 
that  he  can  readily  show  if  rearrested  that  he  has  been  tried  before 
on  the  same  charge,  but  also  to  be  given  full  notice  as  to  the  offense 
charged,  so  that  he  can  prepare  his  defense.  This  article  charges  all 
that  it  is  necessary  to  charge.  The  learned  counsel  for  the  defense 
does  not  maintain  that  he  has  not  full  notice  of  the  offense  charged, 
the  time  when  the  offense  is  alleged  to  have  been  committed,  the 
amount  of  money  that  respondent  is  accused  of  having  received,  and 
that  he  never  paid  the  same  over  to  the  state.  But  he  contends 
that  he  may  have  used  this  money  for  the  purpose  for  which  he  claimed 
it  was  collected — ^that  is,  for  the  payment  of  his  expenses  in  making  the 
examination  of  the  company  or  companies — or  that  he  might  have  been 
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advised  by  the  attorney  general  that  he  had  a  right  to  collect  money 
in  advance,  and  then,  even  though  he  had  not  expended  the  money  for 
making  examinations,  that  he  would  be  protected.  If  these  facts 
exist,  we  maintain  that  they  should  be  pleaded  as  his  defense,  and 
not  to  be  charged  by  the  state  in  describing  the  offense.  In  other  words, 
the  gist  of  this  offense  Is  the  taking  of  the  fee  in  advance.  It  has  been 
frequently  held  in  numerous  cases  that  th<^  mere  fact  of  taking  a  fee 
in  advance  is  a  crime.  Here  is  a  Massachusets  case,  where  a  Jailer 
took  only  twenty  cents  in  advance,  and  it  was  held  that  he  was  guilty 
of  the  crime  of  extortion.  In  that  case  the  Jailer  was  entitled  to 
receive  a  fee  of  twenty  cents  for  turning  the  key  and  admitting  the 
prisoner  to  the  Jail,  and  he  was  entitled  to  a  like  fee  when  he  turned 
the  key  to  liberate  the  prisoner,  but  in  that  case  he  charged  and  ac- 
cepted forty  cents,  at  the  time  of  admitting  the  prisoner — twenty  cents 
for  admitting  him  to  the  Jail,  and  twenty  cents  for  opening  the  door 
to  allow  him  to  leave  the  Jail — and  the  court  held  that,  while  it 
could  be  almost  conclusively  presumed  that  it  would  be  necessary 
for  him  to  turn  the  key  so  as  to  permit  the  prisoner  to  leave  the  Jail, 
he  had  no  right  to  take  the  fee  until  he  had  turned  the  key,  and  for 
that  reason  in  taking  the  fee  at  the  time  he  admitted  the  prisoner 
to  the  Jail  he  had  taken  the  fee  in  advance — taken  it  before  it  was 
due — and  was  guilty  of  extortion.  It  will  be  contended  by  the  learned 
counsel  for  the  defense  that  we  have  no  positive  law  prohibiting  the 
taking  of  fees  in  advance,  but  we  contend  to  the  contrary;  for  it  will 
be  admitted  even  by  the  counsel  for  the  defense  that  the  common  law 
did  prohibit  the  taking  of  any  fee  in  advance.  The  rule  of  decision 
in  this  state  is  the  common  law,  except  where  changed  by  the  con- 
stitution or  the  statutes  of  the  state.  In  our  law  relating  to  the 
different  county  officers  and  some  of  the  state  officers,  the  statute  pro- 
vides that  they  may  demand  and  receive  their  fees  in  advance.  To 
this  extent  the  common  law  has  been  changed,  but  in  the  law  creating 
the  office  of  insurance  commissioner  and  providing  for  his  fees  it  dis- 
tinctly provided  that  he  shall  collect  no  fees  for  examination,  but  only 
his  actual  expenses  in  making  examination,  and  that  he  shall  make  the 
examination  and  present  an  itemized  bill  before  anything  is  due.  So 
that  it  is  unlawful  for  him  to  collect  any  expenses  in  advance,  and 
this  view  was  certainly  taken  of  the  matter  by  the  legislature  at 
its  last  session,  when  it  passed  a  law  making  it  impossible  for  the 
insurance  commissioner  to  collect  any  expenses  in  advance.  It  may  be 
said  that  no  harm  or  wrong  can  be  done  anybody  if  the  insurance 
commissioner  makes  the  examination  after  he  has  accepted  a  flat  fee 
for  so  doing,  and  there  might  be  no  wrong  in  the  insurance  commis- 
sioner pursuing  this  course  if  there  was  no  discretion  given  him  as  to 
whether  he  should  make  the  examination  or  not  In  other  words, 
if  the  law  provided  positively  that  he  must  make  a  certain  examina- 
tion, and  that  the  company  could  do  no  business  until  that  examlna- 
lion  was  made,  then  there  could  be  no  harm  in  accepting  the  fee  in 
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advance;  but  when  the  law  provides  that  he  shall  only  make  an  ex- 
amination when  he  deems  it  necessary  to  do  so,  and  when  making  or 
neglecting  to  make  Uie  examination  in  no  way  affects  the  right  of  the 
company  to  do  business  in  the  state,  you  can  readily  see  that  the  very 
minute  he  receives  the  money  in  advance,  that  minute  the  interest  of 
the  insurance  commissioner  is  directly  opposed  to  the  interests  of  the 
people  that  he  is  supposed  to  represent  In  other  words,  as  soon  as 
he  gets  the  $200,  it  is  his  interest  to  keep  and  use  the  same,  while  It 
is  your  interest  and  the  interest  of  the  insuring  public  that  he  spend 
that  money  in  making  the  examination.  Now,  is  it  not  safe  to  conclude 
that  he  would  hesitate  a  long  time  to  spend  this  money  in  making  an 
examination  of  the  company  when  he  can  keep  it  for  his  own  personal 
use  without  charge  or  interest?  And  therefore  we  say  that  the  ini- 
quity of  taking  fees  in  advance  is  that  it  is  in  the  nature  of  bribery 
and  tends  to  prevent  an  examination  instead  of  securing  an  examina* 
tion,  the  examination  being  for  the  interest  and  protection  of  the 
people,  and  they  can  have  no  protection  when  it  is  to  the  personal 
interest  of  the  officer  not  to  make  the  examination. 

If  the  insurance  company  had  paid  to  Mr.  Schively  $200  not  to 
make  an  examination,  you  would  say  it  was  bribery  and  a  crime. 

Now,  if  paying  him  the  $200  in  advance  produced  the  same  effect, 
why  is  that  not  a  crime? 

We  therefore  insist  that  it  was  unlawful  to  take  this  fee  in  ad" 
vance,  and  that  is  the  gravamen  of  £he  charge  in  the  article  of  im- 
peachment, and  that  when  we  allege  that  at  a  certain  time  the  re- 
spondent or  insurance  commissioner  demanded  and  received  $200  in 
advance  without  presenting  an  itemized  statement  of  his  expenses  as 
provided  by  law,  he  was  guilty  of  an  impeachable  offense.  We  say  that 
he  abused  his  discretion  and  placed  himself  on  the  aide  of  the  in- 
surance company  instead  of  the  people;  that  in  so  doing  he  forfeited 
his  right  to  the  confidence  of  the  people,  destroyed  his  usefulness  as  an 
officer,  betrayed  his  trust,  and  proved  his  unfitness  to  hold  office,  and 
should  be  removed  from  his  high  office. 

We  therefore  urge  that  this  demurrer  should  be  overruled. 

Bt  the  Pbesidino  Offices:  Do  you  contend,  Mr.  Bell,  that  it  Is  not 
necessary  to  allege  a  crime,  and  that  the  mere  taking  of  the  expense 
money  in  advance  is  impeachable? 

Bt  Mb.  Bell:  It  is  our  position.  Mr.  President,  that  under  the  law 
we  have  charged  an  impeachable  offense  by  alleging  that  as  insurance 
eommlssioner  the  respondent  took  the  examination  fee  in  advance 
and  without  presenting  an  itemized  bill  therefor;  that  when  the  law 
provides  the  manner  in  which  a  thing  shall  be  done  it  is  unlawful  to 
do  It  in  some  other  way,  or  at  least,  when  it  is  alleged  that  he  did  it 
in  a  way  not  provided  by  law,  the  burden,  in  a  proceeding  of  this  kind, 
is  upon  htm  to  show  that  he  did  what  the  law  required  him  to  do-^ 
that  he  made  the  examination  and  that  he  collected  no  more  than  was 
necessary  to  pay  the  expense  of  making  the  same. 

Bt  Mr,  Isbaxl:    Tour  Honor  and  Membert  of  this  Honorable  Couri-^ 


Digitized  by 


Google 


190  JOURNAL  OF  THE  SENATE 

I  am  fast  coming  to  the  conclusion  that  I  labor  under  a  disability  to 
make  myself  understood. 

I  have  listened  with  interest  and  profit  to  the  long  and  interestins 
argument  of  Manager  Meigs.  I  have  been  amazed  with  the  amount 
of  thought  and  labor  that  has  necessarily  been  expended  by  him  in 
its  preparation.  For  a  proper  subject,  it  is  a  splendid  brief.  It  may, 
and  will  without  doubt,  if  these  proceedings  are  preserved  to  pos- 
terity— are  printed  and  published  as  your  Journals  are — ^be  of  won- 
derful help  and  aid  to  the  House  of  managers  who  are  to  come  prose- 
cuting Impeachment  proceedings  in  the  future  history  of  our  Union. 

Its  equal  will  not  be  found  in  any  of  the  reports  of  any  of  the 
impeachment  trials  that  have  6ccurred  either  in  the  United  States  Sen- 
ate or  the  various  state  trials  heretofore  had,  for  it  is  an  epitome  of 
them  all.  In  it  he  has  gathered  the  reasoning  of  all  the  great  minds 
that  voiced  the  sentiments  and  bias  of  the  prosecution  in  all  these  g:reat 
Impeachment  trials — and  some  of  England's  most  famous. 

It  is  a  scholarly  effort,  and  only  possible  in  production  to  a  mind 
well  equipped  in  legal  training  and  naturally  logical.  It  is  involved 
deep,  and  a  dangerous  brief  to  he  who  would  oppose  its  reasoning — 
but,  gentlemen,  it  lacks  one  material  essential:  It  is  without  applica- 
tion to  the  question  before  us.  It  does  not  meet  that  question.  It  is 
not  directed  to  a  discussion  of  the  simple  objection  I  am  trying  to 
make  against  this  article  1. 

In  building  up  that  argument  and  fortifying  its  many  assertions, 
the  gentleman  makes  and  is  forced  lo  make  admissions  that  suffice  to 
my  purpose  in  still  claiming  that  my  demurrer  to  this  article  must  be 
sustained. 

From  out  of  all  the  erudition  displayed  in  that  argument  permit 
me  to  pluck  out  those  admissions,  ^nd,  with  them  in  hand,  for  the  pur- 
pose of  my  claim  at  this  time,  admit  that  all  the  remainder  of  tbat 
argument  is  true — still  you  must  sustain  this  demurrer. 

Counsel  says  that  in  the  closing  of  my  opening  argument  on  this 
demurrer  I  said  that  I  maintained  that  this  is  a  criminal  proceeding 
and  subject  to  the  same  rules  which  obtain  in  criminal  trials.  Counsel 
did  not  hear  me  aright. 

What  I  said,  or  intended  to  say,  or  was  trying  to  say,  was  that  tills 
proceeding  is  measured  by  the  law  of  criminal  trials — ^that  it  is  in 
effect  a  criminal  trial  by  a  court  of  limited  Jurisdiction. 

Counsel  quotes  me  as  saying  in  the  closing  of  the  argument  that  the 
offense  charged  in  the  article  is  barred  by  the  statute  of  limitations. 
Well,  counsel  in  his  argument  against  that  position  is  forced  to  admit 
that  courts  of  impeachment  will  not  deal  with  stale  charges — ^will  not 
entertain  charges  of  matters  alleged  to  have  taken  place  years  before. 
What  difference  does  it  make  whether  we  label  the  charge  as  barred 
by  limitation  statute  or  barred  by  its  staleness.  A  charge  of  an  offense 
occurring  at  a  date  alleged  to  be  without  the  statute  of  limitations  is 
certainly  a  stale  charge.  I  fail  to  note  the  distinction,  so  I  will  accept 
the  amendment  of  phraseology  and  say  the  charge  is  stale. 
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But  let  the  question  of  statute  of  limitations  go;  let  the  question 
of  jurisdiction  of  the  court  go;  let  the  character  of  the  court  go;  for 
the  purpose  of  getting  down  to  the  simple  test  that  nullifies  this  ar- 
ticle, let  everything  I  have  said  go,  save  and  except  my  one  objection 
that  everything  contained  in  this  article  considered  as  true  fails  to 
charge  against  John  H.  Schively  anything  for  which  you  have  a  right 
to  try  him.  If  I  am  right  in  that  contention,  then  you  must  sustain 
my  demurrer. 

Counsel  concedes  that  I  have  a  right  to  demur.  Your  rules  recog- 
nize my  right  to  demur. 

Now,  to  get  right  down  to  an  understanding  of  this  matter — to 
divorce  it  of  all  legal  expression  or  legal  terms — so  that  he  of  you 
who  never  looked  inside  of  a  law  book  or  heard  of  a  law  trial  of  any 
kind,  if  any  such  there  be  among  you,  to  make  all  plain  to  you  of 'this 
body  who  are  not  lawyers:     First,  what  is  a  demurrer?    A  demurrer  in 
law  is  an  assertion  that  facts  stated  as  constituting  an  offense  when 
all  admitted  to  be  true  do  not  constitute  a  crime.    For  example,  I  file 
a  complaint  against  one  of  you  in  a  court  saying:     "Senator  Potts  is 
guilty  of  larceny,  because  yesterday  in  the  Senate  chamber  I  left  my 
pen  knife  on  a  desk;  it  was  taken  away,  and  Senator  Potts  was  in  the 
Senate  chamber  at  the  time.'*     Senator  Potts  is  arrested  and  called 
upon  to  plead  to  that  complaint  either  guilty  or  not  guilty  of  the  lar- 
ceny I  have  so  charged  in  that  complaint.     Senator  Potts  does  not 
enter  a  plea  of  either  guilty  or  not  guilty,  though  I  have  half  a  dozen 
witnesses  present  who  are  willing  to  testify  that  they  saw  Senator 
Potts  take  my  knife  yesterday,  in  the  Senate  chamber,  off  the  desk 
where  I  placed  it.     No!    Senator  Potts  files  a  demurrer  to  my  com 
plaint.    He  says  by  his  demurrer  that  my  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  the  court  sustains 
his  demurrer  and  discharges  the  senator.     Why? — because  my  com- 
plaint, when  everything  contained  in  it  is  admitted  to  be  true,  still 
fails  to  charge  the  senator  with  any  offense.    I  have  said  in  it  that  I 
lost  my  knife  In  the  Senate  chamber,  and  Senator  Potts  by  his  de- 
murrer admits  that  fact.    I  have  said  in  it  that  I  laid  the  knife  down 
on  a  desk  and  Senator  Potts  by  his  demurrer  admits  that  fact.     I 
have  said  in  it  that  Senator  Potts  was  there  at  the  time  in  the  Senate 
chamber  and  the  senator  by  his  demurrer  admits  that  fact,  and  has 
thus  admitted  everything  I  have  charged  against  him.    But  yet  he  goes 
free— not  because  I  have  many  witnesses  who  saw  him  take  my  knife, 
hut  because  I  failed  in  my  complaint  to  charge  that  he  took  it.    Until 
my  complaint  does  charge  that  the  senator  took  my  knife,  it  does  not 
charge  any  offense  against  him,  and  he  is  entitled  to  his  discharge  on 
his  demurrer  until  such  time  as  I  do  file  a  complaint  so  charging  him. 
Then  and  not  until  then  have  I  made  a  complaint  that  states  facts 
sufficient  to  constitute  a  crime  against  the  senator,  sufficient  to  force 
him  to  stand  trial  on  my  charge,  no  matter  how  many  witnesses  I  may 
have  against  him.    This,  gentleman,  may  Illustrate  the  office  of  a  de- 
murrer to  you. 
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We  have  demurred  here  to  this  article  1.  We  say  to  you,  admitting 
everything  stated  in  it,  it  does  not  state  facts  sufficient  to  constitute 
an  offense  or  crime. 

Now,  let's  analyze  that  article;  but  before  we  do  so  let  us  take  some 
of  the  counsel's  admission  to  Justify  us  in  submitting  a  demurrer  to 
this  article. 

Quoting  from  the  Federalist,  he  says: 

The  nature  of  the  proceedings  (impeachment)  cannot  be  tied  down 
to  strict  rules,  either  in  delineating  the  offense  by  prosecution  or  con- 
struction by  the  Judges. 

This,  I  take  it,  is  an  admission  by  counsel  that  there  must  be  some 
rule  governing  the  declaration  of  the  offense — that  some  offense  must 
in  some  way  be  stated.  Again,  counsel  quotes  from  Cushlng's  Law  and 
Practice  of  Legislative  Assemblies: 

The  articles  thus  exhibited  need  not  and  do  not  in  fact  pursue  the 
strict  form  and  particularity  of  an  indictment.  They  are  sometimes 
quite  general  in  the  form  of  the  allegation,  but  always  contain,  or 
ought  to  contain,  so  much  certainty  as  to  enable  the  party  to  put  him- 
self upon  the  proper  defense,  and  also  in  case  of  acquittal  to  avail  him- 
self of  it  as  a  bar  to  another  impeachment. 

Very  well.  Now  we  will  put  behind  us  all  that  I  said  in  my  open- 
ing argument — ^but  behind  us  every  contention  as  to  the  character  of 
this  court,  whether  it  is  criminal,  civil  or  political  in  its  nature — waive 
all  claim  of  the  statute  of  limitations,  waive  every  ground  urged  in 
this  demurrer  except  that  it  fails  to  state  facts  constituting  an  offenae, 
and  then  test  this  article  as  to  that  claim  and  ground  of  demurrer 
under  the  law  of  le|rislative  assemblies  as  laid  down  by  Gushing,  and, 
with  counsel's  admission  of  necessity  of  some  sort  of  a  charge  being 
necessary,  analyze  this  article. 

This  article  charges  that  for  eight  years  prior  to  January  13,  1909, 
J.  H.  Schively  was  the  duly  appointed  and  acting  deputy  insurance 
commissioner  of  the  State  of  Washington.    We  admit  that. 

This  article  charges  that  F.  J.  Martin  on  about  April  1st,  1905 
(within  the  eight  years)  'dtolred  to  enter  five  insurance  companies  in 
that  state;  that  Schively  represented  to  him  that  the  usual  custom 
was  to  charge  an  advance  examination  fee  of  $300  each  for  the  admis- 
sion of  companies,  but,  as  Martin  desired  to  enter  several  companies, 
the  advance  examination  fee  charge  would  be  $200  each;  that  Martin, 
acting  upon  such  representations,  did  enter  and  did  pay  for  companies 
as  follows: 

Indiana  Millers'  Fire  Insurance  Company,  $236.00. 

Central  Manufacturers'  Mutual  Insurance  Company,  of  Van  Wert, 
1235.00. 

The  American  Guarantee  Fund  Mutual  Fire  Insurance  ComxMtny, 
1236.00. 

Texas  National  Fire  Insurance  Company,  $236.00. 

Lumbermen's  Mutual  Insurance  Company,  $235.00. 

Well,  we  admit  all  that. 
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The  article  charges  that  In  none  of  the  instances  mentioned  did  the 
state  receive  more  than  $35  from  each  of  these  companies  as  the 
statutory  entrance  fee  for  the  admission  of  insurance  companies  to  do 
business  in  this  state. 

Well,  we  admit  all  that,  too.  The  state  had  a  full  and  legal  right 
to  $35  from  each  company  as  a  license  fee  to  be  paid  when  the  com- 
pany came  into  the  state. 

Now,  this  article  concludes  with  the  declaration  that  these  facts 
constituted  high  crimes  and  misdemeanors  and  malfeasance  in  office 
and  extortion,  unjust,  arbitrary  and  oppressive  conduct. 

The  demurrer  says.  No!  The  demurrer  says,  When,  where  or  how? 
Wherein  does  the  article  charge  "that  he  took  the  knife." 

Schively  had  a  right  to  charge  and  collect  an  examination  fee  when 
he  examined  a  company,  and  the  amount  of  it  was  only  governed  by 
the  amount  of  his  necessary  traveling  and  actual  expenses  in  making 
the  examination.  The  law  says  he  may  so  charge.  Does  this  article 
say  that  he  did  not  examine  these  companies?  Does  this  article  say 
that  the  actual  cost  of  the  examination  of  each  of  these  companies  did 
not  amount  to  $200  in  each  or  any  instance?  Wherein  is  it  charged 
in  the  article  that  he  did  a  thing  he  did  not  have  a  legal  right  to  do? 
WhereUi  is  charged  any  fact  which  if  true  would  make  Schively  guilty 
of  a  wrong?    Where  is  the  allegation  "that  he  took  the  knife"? 

Suppose  you  permitted  proof  to  be  made  before  you  of  everything 
in  that  article,  what  would  John  Schively  be  then  proven  guilty  of  if 
you  stopped  the  proof  then  and  went  no  further?  Nothing.  How 
could  you  go  further  with  the  proof,  if  there  was  no  allegation  in  this 
article  of  the  things  that  further  proof  would  show? 

Don't  you  see  that  you  must  allege  a  thing  against  a  man  before 
you  are  allowed  to  prove  that  fact  against  him  in  any  court?  Don't 
you  realize  that  the  prosecution  in  this  case  concedes  it  to  be  true,  but 
claims  the  facts  in  this  article  are  sufficient  in  allegation? 

When  you  do  realize  it,  then  point  me  out  any  allegation  in  that 
article  to  the  effect  that  Schively  charged  too  much  for  an  examination 
or  else  did  not  make  it?  Still  you  must  find  one  of  these  two  facts  from 
the  evidence  under  the  article  before  you  can  convict  him. 

Counsel's  citation  from  Cushing  requires  such  certainty  as  to  en- 
able the  party  to  put  himself  upon  a  proper  defense. 

What  is  charged  here  that  is  an  offense  of  any  kind  to  defend 
against? 

Gentlemen,  you  are  driven  to  the  path  that  to  overrule  this  de- 
murrer you  must  say  that  no  articles  of  impeachment  are  necessary 
in  this  case;  that  the  case  is  without  law  to  guide  your  trial  of  it; 
that  your  rule  declaring  that  demurrer  may  be  interposed  is  a  mocking 
delusion  and  a  snare.  For  if  you  can  say  that  this  article  charges — 
alleges,  states  the  facts,  claims — ^any  crime  or  offense  against  Schively 
then  you  can  say  all  articles  are  unnecessary. 

I  dare  every  lawyer  in  this  body  to  vote  against  this  demurrer.    I 
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expect  every  layman  in  this  body  to  vote  to  sustain  it.  It  may  be 
subsequently  amended  so  as  to  ciiarge  an  offense.  I  admit  that  it  can 
be  so  amended,  but  as  it  is  now  you  must  sustain  this  demurrer  to  it. 

By  the  Pbesiding  Officer:  The  matter  for  determination  at  this 
time,  you  understand,  is  the  demurrer  to  the  first  article  of  impeach- 
ment. The  grounds  of  demurrer  interposed  by  the  defendant  in  this 
case  were  originally  two,  but  I  understand  that  he  now  abandons  the 
ground  or  point  upon  the  statute  of  limitations — that  this  charge  is 
barred — so  that  the  question  that  now  comes  before  us  for  decision 
is  this:  Are  the  facts  stated  in  article  1  sufficient  under  the  constitu- 
tion of  this  state?  There  has  been  an  extended  argument  upon  the 
question  of  what  rule  of  construction  should  apply  in  this  case,  the 
defendant  Insisting  that  the  rules  of  the  criminal  practice  should  apply 
and  that  the  strict  rule  of  construction  should  therefore  determine  the 
question  of  whether  this  was  sufficient  under  the  constitution,  the 
other  side  insisting  that  a  liberal  construction  of  this  should  be  given — 
that  this  is  not  a  criminal  court,  and  that  the  construction  should  be 
liberal.  It  is  true  that  this  is  not  a  criminal  court.  It  is  not  a  civil 
suit.  It  is,  as  I  say,  in  a  class  by  itself.  A  court  of  impeachment  is 
net  a  criminal  court,  but  is  analagous  to  a  criminal  court;  but  regard- 
less, assuming  under  any  rule  of  construction  that  you  may  c&dopt, 
whether  the  rule  is  applied  to  civil  suits  or  the  parliamentary  rule, 
which  I  think  should  apply,  but  giving  it  the  broadest  construction 
possible,  I  wish  you  to  consider — as  it  is  a  matter  of  a  great  deal  of 
importance — I  wish  tou  to  consider  the  charge.  I  wish  those  senators 
who  are  interested  in  this  would  turn  to  the  first  article  of  impeach- 
ment. The  first  two  clauses  to  the  second  paragraph  of  article  1  are 
merely  formal  matter.  The  charging  part  begins  after  that  with  the 
word  "to-wit"  and  ends  with  the  word  "wherefore."  The  first  is  pre- 
liminary, and  what  follows  the  word  "wherefore'*  Is  merely  a  conclu- 
sion. Now  the  charging  part  of  that  article  1  is  contained  then  in  the 
remainder  of  that,  excluding  the  preamble,  and  the  conclusion  begin- 
ning with  the  word  "wherefore.'*  For  my  part,  I  cannot  see  in  the 
charging  part  of  that  article  anything  that  Indicates  or  implies  Bufll- 
ciently  for  any  kind  of  a  suit,  even  for  a  civil  suit,  a  cause  of  action. 
There  is  nothing  In  there  that  says  that  this  defendant  unlawfully 
collected  a  dollar,  misapplied  a  dollar,  charged  too  much,  or  that  implies 
in  any  way  that  he  committed  any  offence  against  the  State  of  Wash- 
ington. There  is  nothing  in  there  that  brings  him  within  the  consti- 
tutional provision  that  provides  that  it  must  be  for  high  crimes,  mis- 
demeanors or  malfeasance  in  office,  and  when  I  say  that  I  am  not 
limiting  the  words  "misdemeanors"  and  "high  crimes"  to  statutory 
crimes,  but  to  parliamentary  crimes,  giving  It  the  broadest  scope.  It 
is  not  under  the  laws  of  this  state  an  offense  to  collect  legal  fees  In 
advance;  it  Is  not  extortion.  There  is  not  any  charge  that  he  collected 
illegal  fees  under  that  article.  There  is  nothing  in  that  article  which 
will  negative  that  presumption  of  innocence  which  is  accorded  to  every 
man  in  every  court  under  Anglo-Saxon  jurisprudence.    I  therefore  hold 
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that  the  demurrer  to  the  first  article  shoald  be  sustained.    Now  a  ques- 
tion Is  In  order. 

By  Senatob  CkxiTEBiLL:  Do  I  understand,  in  the  opinion  of  the  pre- 
siding ofllcer,  that  paragraph  2  of  article  1,  ending  with  the  word 
"to-wit,"  and  the  closing  paragraph,  beginning  with  the  word  "where- 
fore," should  not  be  read  in  connection  with  that  which  is  Included 
between  them  and  into  them. 

By  the  Fbesidiivo  Offices:  I  wish  to  be  thoroughly  understood. 
The  first  is  a  definition  of  a  crime.  They  allege  that  he  was  guilty  of 
a  certaiB  crime,  and  they  proceed  then  to  state,  following  the  word 
**to-wit/'  those  facts  which  should  be  essential  to  constitute  a  crime, 
a  misdemeanor,  or  malfeasance  in  ofllce.  GlYlng  those  terms  the  broad- 
est Interpretation — not  confining  them  to  statutory  crimes  and  misde- 
meanors, because  these  crimes  and  misdemeanors  referred  to  in  the 
constitution  relate  to  parliamentary  construction — ^the  allegation  they 
charge  in  certain  language  is  not  an  allegation  of  a  fact,  neither  is  the 
conclusion  which  we  draw  to  be  considered  as  any  part  of  the  charge. 
The  pleading — ^that  which  Is  merely  a  conclusion  of  the  pleader — the 
facts  themselves,  do  not  relieve  sufficiently  so  that  evidence  could  be 
Introduced — ^admitting  them  to  be  true — evidence  that  could  possibly 
prove  guilt.  It  would  not  be  admissible  under  this  to  introduce  evidence 
that  could  possibly  sustain  the  Implication  that  is  contained  in  the 
conclusion  drawn  by  the  pleader. 

By  Senator  Allen:  I  would  like  to  asH  a  question.  If  in  the  third 
paragraph  of  article  1,  which  states  that  the  charge  of  two  hundred  and 
thirty-five  dollars  was  made,  had  added  to  it  a  statement  to  the  effect 
that  the  collection  of  such  fee  was  made  and  no  examination  having 
been  made,  or  that  the  two  hundred  dollars  so  collected  was  in  excess 
of  the  amount  actually  expended  in  making  such  examination,  would 
the  decision  of  the  chair  be  the  same  as  it  is  now,  or  would  you  hold 
that  that  would  constitute  a  cause  of  action? 

By  the  Phesidino  Officer:  I  am  entirely  willing  to  construe  this 
with  the  utmost  liberality,  and  If  it  did  appear — if  it  could  be  implied — 
that  this  money  was  misapplied,  overcharged,  extorted  or  demanded,  or 
embezzled,  then  It  would  make  a  criminal  charge  of  that;  but  the  mere 
f^ct  that  he  collected  a  fee  which  he  was  entitled  to  collect,  so  far  as  it 
appears,  does  not  disclose  in  my  mind  any  high  crime,  misdemeanor  or 
malfeasance  In  ofllce. 

By  Senator  Allen:  What  I  want  to  know,  Mr.  President,  is,  if 
this  article  had  added  to  it  a  statement  to  the  effect  that  the  collection 
of  such  fee  was  made  and  no  examination  had  been  made,  or  that  the 
two  hundred  dollars  so  collected  was  in  excess  of  the  amount  actually 
expended,  would  it  constitute  sufficient  ground  to  deny  the  demurrer  of 
the  respondent? 

By  the  Presiding  Officer:  Is  there  any  question  about  its  being 
improperly  copied,  or  something  of  that  kind? 

By  Senator  Allen:  I  don't  think  so;  I  would  like  a  ruling,  if  those 
things  were  added,  whether  that  would  constitute  grounds  for  demurrer. 
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Bt  the  Presiding  Officeb:  The  chair  will  not  at  this  time  state 
what  might  be  sufficient  That  might  come  up  on  a  motion  to  amend, 
if  entertained  by  the  chair. 

By  Senator  Cottebill:  It  seems  to  me  that  this  is  becoming  some- 
thing in  the  nature  of  a  debate,  and  I  personally  believe  that  we  should 
debate  this,  and  I  move,  under  the  rule,  that  the  doors  be  closed  before 
the  vote  be  taken,  and  that  we  discuss  this  matter. 

By  Senator  Ruth:  I  move  to  amend  by  saying  that  it  is  not  meant 
to  clear  the  galleries  or  the  floor  of  the  Senate,  but  simply  to  adopt  this 
rule  in  order  that  we  may  discuss  this  question. 

By  the  Presiding  Officer:  It  simply  refers  to  the  retirement  of  the 
defendant  and  his  counsel  and  the  managers  and  their  counsel  from  the 
floor  of  the  Senate. 

By  the  Presiding  Officer:  Shall  the  decision  of  the  chair  sustain- 
ing the  demurrer  to  article  1  be  sustained,  or,  in  other  words,  shall  the 
demurrer  be  sustained? 

Voting  aye:  Senators  Bassett,  Booth,  Bryan,  Cameron,  Eastham« 
Hutchinson,  Huxtable,  Kline,  Knickerbocker,  McGowan,  Minkler,  Piper, 
Potts,  Presby,  Roberts,  Rosenhaupt,  Smith,  Smithson,  Whitney,  Will- 
lams,  Mr.  President — 21. 

Voting  nay:  Senators  Allen,  Anderson,  Arrasmith,  Blair,  Brown, 
CotteriU,  Cox,  Davis,  Fatland,  Fishback,  McGregor,  Metcalf,  Myers, 
Paulhamus,  Poison,  Rydstrom,  Stevenson,  Stewart — 18. 

Absent  or  not  voting:     Senators  Falconer,  Graves,  Nichols — 3. 

At  4:10  p.  m.,  the  court  of  impeachment  took  a  recess  until 
9:30  tomorrow  morning. 


Senate  Chamber, 
Olympia,  Wash.,  August  14,  1909. 

The  Senate  resolved  itself  into  a  court  of  impeachment  at 
9 :30  a.  m. 

By  the  President:     Senator  Rosenhaupt  will  please  take  the  chair. 

By  Mr.  Israel:  Your  Honor  and  Oentlemen  of  this  Honorable 
Court. — Preliminary  to  proceeding,  permit  me  to  say  that  while  I  yield 
cheerfully  to  the  decisions  of  this  court  as  made  up  to  this  time,  as  to 
its  personnel,  and  as  to  the  facts  or  the  results  of  the  arguments  urged 
as  to  the  character  of  the  court,  still,  at  this  stage  of  this  proceeding, 
which  is  one  as  critical  to  this  respondent  as  any  other  subsequent 
condition  may  be,  we  are  engaged  in  the  work  that  falls  to  the  judge 
upon  the  bench  in  an  ordinary  trial  of  applying  and  settling  the  law 
to  the  various  articles  purporting  to  be  allegations  of  impeachment 
against  this  respondent.  This  court,  whether  we  deem  it  wholly  a 
political  court,  or  a  political  inquest,  or  a  criminal  court,  or  a  civil 
court,  or  a  court  of  limited  Jurisdiction — ^whatever  we  may  deem  the 
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body  without  naming  it  a  court — is  a  Judicial  body,  and  is  Judicially 
determining  for  or  against  this  respondent  on  trial — his  contentions  as 
to  the  law.  Now,  I  know  that  upon  the  roll  call  of  the  Senate  upon 
the  last  motion  that  was  voted  upon  by  you  honorable  gentlemen, 
sitting  as  senators,  the  full  individual  strength  of  this  court  is  one-third 
nearly  less  than  its  normal  constitutional  strength.  Eleven  members 
of  this  court  are  absent  this  morning.  Now,  you  know  everything  It 
does  is  right,  because  the  law  says  everything  a  court  does  is  right, 
which  is  one  of  the  necessities  of  civilization,  that  you  are  right.  Tou 
rightfully  refused  to  excuse  Senator  Booth;  you  rightfully  refused  to 
unseat  certain  other  senators;  you  rightfully  held  that  all  must  pro- 
ceed in  this  trial.  Now,  gentlemen,  what  is  sauce  for  the  goose  is 
sauce  for  the  gander.  Now,  is  it  right  for  the  law — not  the  written 
law,  because  law  is  right  and  right  is  law  (these  are  synonomous) — is 
it  right  that  this  respondent  should  hazard  the  Judgment  of  the.  court 
this  morning  upon  his  second  attack  as  to  the  law  in  these  articles  and 
be  compelled  to  be  told  what  the  law  is  for  or  against  him  with  one- 
third  of  your  members  absent?  Gentlemen,  it  don't  look  to  me  like  it 
is  a  square  deal.  Of  course,  you  have  it  in  your  power  to  compel  me 
to  proceed  with  the  argument.  The  next  proposition  that  will  come 
up  will  have  an  entirely  different  aspect  in  the  grouping  of  these  ma^ 
ten.  New  propositions  will  arise,  different  questions  of  law  than  you 
have  passed  upon,  legal  reasons  as  to  why  the  articles  are  not  sufficient. 
Now,  you  have  ruled  that  it  is  the  duty  of  every  senator  to  proceed  in 
this  trial.  Is  it  fair  to  the  defendant  when  he  is  asking  for  your  de- 
cision that  he  shall  be  compelled  to  submit  to  the  decision  of  the  court 
in  which  there  are  eleven  silent  voices?  It  is  not  a  condition  where  an 
absent  vote  is  a  vote  for  the  defendant  at  all,  necessarily,  because  there 
are  enough  gentlemen  here  to  form  a  quorum,  because  there  are  enough 
gentlemen  here  to  make  a  majority  vote,  irrespective  of  whether  this 
would  be  a  majority  of  the  entire  Senate  or  not.  So  I  say  to  you, 
gentlemen,  that  I  simply  object,  and  seriously  protest  against  being 
compelled  to  continue  my  attack  upon  these  articles  with  eleven  mem- 
bers of  this  body  absent,  who  must,  under  your  ruling,  sit  to  try  this 
man.  I  do  not  think  I  ought  to  be  compelled  to  do  it  irrespective  of 
any  question — irrespective  of  what  any  member  may  feel  in  his  own 
heart,  that  he  is  sitting  to  try  a  guilty  man,  because  it  is  simply 
ridiculous  for  us  to  try  to  hide  that;  but  that  idea  must  be  eliminated 
until  the  process  of  summing  up,  irrespective  of  the  idea  of  the  ultimate 
result  Is  it  fair  for  you  to  compel  me  to  go  on  this  morning  with 
one-third  of  your  members  absent — take  their  votes  away  from  them 
without  taking  them  away  from  me?  I  think  I  should  be  upheld  in  my 
position.  I  don't  think  you  should  force  me  like  this.  I  do  not  think 
it  is  right  I  do  not  believe  you  should  force  me  to  go  into  these  argu- 
ments this  morning  on  this  question  with  eleven  members  of  what  the 
law  says  should  constitute  this  court  absent,  and  deprive  the  defendant 
of  the  operation  of  their  votes. 


Digitized  by 


Google 


198  JOURNAL  OF  THE  SENATE 

Bt  the  Pbbsidino  Officeb:  Do  I  understand  you  make  that  as  a 
motion? 

Bt  Mb.  Isbael:  I  make  it  as  an  objection  to  your  honor  and  this 
court,  because  eleven  members  of  this  court  are  not  present.  As  legally 
constituted  by  law,  the  court  is  not  here. 

Bt  Mb.  Manages  Edge:  While  there  may  be  some  merit  in  the  con- 
tention as  to  the  necessity  of  having  a  full  court  here,  we  are  all  against 
this  proposition.  We  started  out  with  a  couple  of  senators  shy.  If  this 
is  going  to  be  a  sufficient  excuse  for  a  recess  at  any  time  any  other 
senators  are  absent,  then  we  are  going  to  be  delayed  every  day  during 
the  progress  of  this  trial.  It  is  unfortunate  that  some  of  the  senators 
are  not  here,  but  that  is  not  going  to  say  that  it  is  going  to  handicap 
the  respondent  any  more  than  the  state.  We  have  a  quorum  here. 
Under  the  rules  and  the  law  the  Senate  is  entitled  to  proceed  when  a 
quorum  is  present  So  far  as  I  know,  that  proceeding  obtains  in  im- 
peachment trials  the  same  as  general  legislative  sessions.  I  think  it 
would  be  well  hereafter  to  have  the  senators  understand  that,  unless 
in  case  of  very  urgent  necessity,  they  are  required  to  be  here,  and  that 
ordinary  matters  of  business  be  not  permitted  to  take  them  from  this 
court.  But  they  are  not  here;  that  is  the  condition,  and  I  do  not  feel 
we  will  be  Justified  in  suspending  for  a  day,  or  until  such  time  as  they 
should  be  on  deck,  simply  because  some  few  are  absent.  There  are  ten 
or  fifteen  witnesses  waiting  attendance  upon  this  court,  and  every  day 
means  an  added  expense  and  that  much  inconvenience,  and  I  think  by 
all  means  we  should  proceed. 

Bt  Mb.  Isbael:  The  fact  that  two  senators  are  necessarily  absent, 
one  through  illness  and  one  through  misfortunes  close  to  himself,  was 
recognized  when  this  court  was  convened,  and  it  would  have  been  idle 
and  technical  beyond  endurance  for  the  respondent  to  have  claimed 
those  members'  presence  before  he  was  tried,  and  you  should  not  have 
countenanced  any  such  request.  It  would  be  extremely  technical  if  one, 
two  or  even  three  senators  were  absent  this  morning  through  illness,  in- 
disposition, or  urgent  business,  for  the  respondent  to  stand  here  and 
claim  that  his  rights  were  prejudiced  in  compelling  him  to  go  on  with 
this  matter.  That  is  not  the  situation.  A  third  of  the  Senate  is  absent, 
and  I  claim  that  the  respondent  has  the  right  to  have  the  voice  of  every 
senator  who  can  be  present  as  to  his  contentions  as  to  the  law.  We  are 
not  discussing  ordinary  interlocutory  matters.  We  are  discussing  the 
very  essence  of  these  articles  as  tested  by  the  law,  and  we  are  certainly 
entitled  to  the  vote  of  every  senator  who  can  be  present  when  the  case 
comes  to  a  test  as  to  what  the  construction  of  the  court  is  as  to  the  law, 
and  I  do  not  think  it  can  be  Justified  upon  the  ground  of  fairness.  The 
honorable  member  of  the  board  of  managers  intimates  that  there  is 
some  merit  to  the  contention.  I  simply  say  that  you  are  not  treating 
me  right  if  you  compel  me  to  go  ahead  now  from  a  standpoint  of  fair- 
ness; you  are  not  treating  me  right.  This  is  not  a  matter  of  chance  or 
speculation.  You  have  no  right  to  know  or  conclude  how  any  one  of 
those  eleven  gentlemen  would  vote  upon  this  question  of  law  of  these 
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articles  of  impeachment  as  It  now  stands — ^that  is  next  to  be  discussed — 
or  what  the  result  of  their  vote  would  be  to  this  respondent  or  the  State 
of  Washington.  I  do  not  believe  there  is  a  man  in  the  Senate  here  that 
don't  intend  to  be  fair  with  me,  or  they  would  have  walked  out  after 
my  challenge.  The  very  thing  that  held  them  here  was  that  they  be- 
lieved that  they  could  be  absolutely  fair,  and  this,  gentlemen,  I  put  up  to 
you  squarely  as  a  matter  of  fairness.  Should  not  I  have  those  votes? 
I  protest  and  I  object,  and  I  have  the  right  to  protest  and  object,  be- 
cause the  situation  is  not  of  my  making,  and  I  am  not  quibbling  on  the 
ground  that  two  of  the  senators  are  away  from  the  Senate;  but  some 
of  these  other  gentlemen  say  that  their  business  at  home  is  above  their 
business  here,  and  so  announced  themselves  and  took  the  train  and 
went  away.  Give  me  a  chance  in  this  trial  to  a  full  vote  of  this  Senate 
when  it  comes  to  a  time  for  a  vote  on  the  correctness  or  incorrectness 
of  my  position.  Don't  handicap  me  by  taking  away  eleven  votes  of  this 
court  on  this  question. 

Bt  the  PBEsmiNo  Offices:  In  a  matter  of  this  kind  the  rules  pro- 
vide that  a  decision  may  be  rendered  by  the  chair  or  a  vote  of  this 
body.  I  do  not  know  whether  it  is  the  wish  of  this  body  to  rule  upon 
the  objection  made  by  counsel  for  respondent  or  to  have  a  ruling  of  the 
chair.  While  counsel  for  respondent  has  not  shown  that  he  may  protest 
in  any  respect  by  the  absence  of  eleven  senators,  yet  upon  the  statement 
of  counsel  for  the  managers  that  it  is  not  the  best  condition  that  could 
exist,  and  upon  the  objection  of  counsel  for  respondent,  it  does  seem 
to  the  chair  that  the  absence  of  almost  one-third  of  the  entire  members 
of  this  body,  upon  a  question  of  law  which  he  is  about  to  bring  forth, 
may  in  some  manner  materially  change  the  vote  if  the  decision  should 
come  to  a  vote  of  this  body.  I  would  sustain  the  objection  of  the 
respondent. 

Bt  Senatob  Bbtan:  Do  I  understand  that  to  be  the  final  decision  of 
the  chair? 

Bt  the  Pbesiding  Officer:  To  the  senator  from  Kitsap  I  would  say 
that  the  decision  may  be  submitted  to  the  Senate  at  any  time  upon  the 
demand  of  one-fifth  of  the  senators. 

Bt  Senatoe  Allen:  There  is  not  a  senator  upon  this  floor  who 
wants  to  expedite  this  impeachment  trial  any  more  than  I  do.  I  main- 
tained on  the  first  day  of  this  trial  I  would  ask  for  evening  sessions 
in  order  that  the  work  might  be  expedited.  It  was  shown  by  counsel 
for  both  sides  that  that  was  impracticable — ^that  the  physical  strain 
on  the  attorneys  throughout  the  trial,  if  day  and  night  sessions  were 
held,  would  be  too  severe.  I  therefore  did  not  press  that  point.  I  be- 
lieve we  should  be  fair  in  everything,  and  I  believe  that  counsel  for 
the  respondent  is  well  within  his  rights  when  he  objects  to  going  on 
with  this  trial  with  eleven  members  of  this  body  absent.  .1  believe 
that  the  forty  members  of  this  Senate  who  are  not  detained  either  by 
sickness  or  some  matter  for  which  they  have  no  excuse  should  be  here, 
and  on  Monday  I  shall  move  a  call  of  the  Senate,  and  every  day  during 


Digitized  by 


Google 


200  JOURNAL  OF  THB  SENATE 

the  week,  that  we  may  go  on  with  this  trial  with  a  full  body,  with  the 
exception  of  those  two  who  have  been  excused. 

Bt  Mb.  Manages  Meios:     It  seems  to  me,  gentlemen  of  the  Senate, 
we  are  making  a  big  mistake  in  considering  an  adjournment  of  this 
court  at  this  time.    The  rules  provide  that  this  court  shall  sit  in  con- 
tinuous session  every  day  save  Sunday.     Now,  every  senator  here  is 
cognizant  of  this  rule.    The  rule  works  both  ways.    It  is  fair  to  the 
respondent  and  it  is  fair  to  the  managers.    As  you  know,  the  pleadings 
in  this  case  are  at  this  time  wholly  unsettled.    You  decided  yesterday, 
you  determined  certain  questions  in  connection  with  article  1,  and  I 
think  the  Senate  should  go  ahead  with  the  consideration  of    these 
matters  this  morning;  and  I  venture  to  say  that  before  evening  every 
one  of  these  preliminary  questions  can  be  settled  and  put  aside,  and 
next  week  we  will  begin  this  case  upon  its  merits,  and  on  behalf  of 
the  managers  I  want  to  say  that  we  seriously  oppose  any  attempt  to 
postpone  the  hearing  or  determination  of  these  articles  at  this  time. 
There  are  some  questions  that  should  be  threshed  out  today  that  will 
have  a  bearing  upon  the  other  question  with  regard  to  these  articles. 
It  has  been  decided  that  article  1  is  deficient,  and  it  was  practically 
understood  that  the  House  was  to  prefer  an  amended  article.     Now, 
with  regard  to  some  twenty-one  or  twenty-two  or  three  of  these  ar- 
ticles, there  is  absolutely  no  use  of  the  House  preferring  amended 
articles  if  the  question  of  deputyship  is  to  be  considered  by  this  court. 
I  presume,  under  sub-division  A,  article  6  of  respondent's  answer,  the 
question  will  be  presented  whether  or  not  this  respondent  is  respon- 
sible for  acts  done  by  him  in  the  capacity  of  deputy.     Now,  if  that 
question  is  to  be  raised,  it  makes  no  difference  whether  it  is  raised 
under  the  articles  in  their  present  form  or  under  amended  articles. 
If  we  go  ahead  and  prepare  amended  articles  and  submit  them  to  the 
Senate  without  that  question  being  decided,  we  will  have  incurred  a 
great  deal  of  expense,  because  a  number  of  witnesses  are  here  on  behalf 
of  the  state,  and  will  have  to  go  to  a  great  deal  of  trouble  and  expense 
and  needless  inquiry,  and  the  time  will  be  needlessly  spent  if  by  a 
decision  of  the  Senate  they  should  hold  that  his  acts  as  deputy  are  not 
chargeable  against  him  at  that  time.    That  is  one  of  the  questions  to 
be  considered  by  the  Senate,  and  we  submit  that  it  should  be  con- 
sidered at  this  time  in  order  that  the  state  may  not  be  put  to  the 
necessity  of  taking  care  of  a  great  number  of  witnesses  who,  if  the 
Senate  should  decide  in  favor  of  the  respondent,  will  not  be  used  in 
this  trial. 

By  Senator  Bbyan:  I  believe  that  this  is  a  very  Important  matter, 
and  I  do  not  believe  that  this  Senate  ought  to  establish  a  precedent 
here  that  will  enable  any  five  or  six  members  of  this  Senate  to  absent 
themselves  from  this  Senate.  Now,  it  was  well  known  that  we  would 
have  this  hearing  today  and  that  we  would  proceed  with  this  court 
The  supreme  court  often  times  sits  with  only  the  majority  of  the  court 
present,  and  I  see  no  reason  why  we  should  not  proceed  with  the  trial. 
This  is  a  regular  session  of  this  Senate.    As  far  as  the  proposition  has 
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been  submitted  to  us,  the  respondent  was  perfectly  satisfied  to  try  this 
case  with  sixteen  of  us  absent.  He  was  perfectly  satisfied  with  that, 
and  out  of  these  eleven  that  are  absent  today  I  notice  three  of  them 
were  not  here  at  all  and  another  is  Senator  Booth,  and  that  makes 
four  of  them;  and  there  are  two  of  the  absentees  that  are  excused 
regularly  by  the  Senate,  and  I  do  believe  we  ought  to  make  this  rule 
today,  and  that  we  ought  to  go  on  regularly  with  the  procedure  and 
the  work  set  out  before  us,  and  not  falter  at  this  time.  We  had  It 
definitely  understood  when  one  of  these  senators,  who  is  absent  today, 
took  the  position  yesterday  and  moved  to  amend  and  prevent  our 
holding  a  session  until  3:30  this  afternoon  and  adjourn  until  Monday, 
this  House  determined  not  to  do  it,  and  I  think  we  should  proceed. 

By  Senator  Ruth:  Mr.  President,  I  arise  to  a  point  of  order.  The 
chair  has  ruled,  and  the  rules  provide  the  means. 

By  Senator  Cotterill:  I  desire  to  make  this  suggestion:  Can  we 
not  proceed  and  listen  to  the  arguments  upon  the  point  referred  to 
with  the  distinct  understanding  that  there  shall  be  no  vote  until 
Monday — that  those  who  are  absent  may  have  an  opportunity  to  read 
the  transcribed  report  of  the  argument.  I  think  that  suggestion  is 
good. 

By  the  Presiding  Officer:  I  am  perfectly  satisfied  that  the  chair 
have  no  part  in  the  ruling,  except  so  far  as  his  opinion  goes,  and  if 
this  Senate  wishes  to  go  ahead,  I  am  perfectly  satisfied  that  it  do  so. 

By  Senator  Presby:  I  make  this  suggestion:  It  is  certainly  very 
fair  for  the  attorney  for  the  defendant  to  make  this  motion,  and  I 
can't  understand  why  it  is  resisted  by  this  Senate  for  this  reason: 
When  it  comes  to  a  vote,  should  it  ever  come  to  a  vote  upon  the  ques- 
tion of  guilty  or  not  guilty,  twenty-eight  men  must  hold  that  not  only 
under  the  facts,  but  under  the  law,  the  defendant  is  guilty,  in  order 
to  impeach.  There  are  twenty-nine  men  here;  every  one  of  them  but 
one  that  must  be  advised  on  the  law  and  agree;  those  that  are  absent, 
how  are  they  going  to  form  an  opinion  on  the  law  to  satisfy  them? 
They  are  entitled  to  the  argument  of  counsel  here. 

By  Senator  Eastham:     I  arise  to  a  point  of  order. 

By  Senator  Bryan:  Well,  I  think  there  will  be  enough  Join  me 
to  have  this  matter  submitted,  so  that  we  can  appeal  from  the  ruling. 

By  Senator  Piper:  I  think  that  I  should  state  here  that  there 
will  be  no  time  but  what  a  great  many  of  the  senators  will  be  absent, 
and  I  think  we  ought  to  go  ahead.  Every  time  there  is  a  member 
absent  the  same  excuse  will  be  offered,  and  in  my  opinion  I  think  we 
ought  to  stay  with  it. 

By  Senator  Bryan:  I  appeal  and  ask  that  the  matter  go  for 
decision. 

[Whereupon  Benators  Bryan,  PoUon,  Fiahhack,  Blair,  Brown,  and 
Anderson  arose  on  the  appeal] 

By  Mr.  Manager  Edge:  In  my  study  of  impeachment  trials,  I  find 
that  the  president  was  often  compelled  to  send  the  sergeant-at-arms 
after  enough  members  to  even  have  a  quorum. 
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By  Senator  Ruth:  I  move  that  the  doors  be  closed  and  that  we 
proceed  to  debate  this  matter  with  the  understanding  that  no  one  shall 
be  compelled  to  leave  the  room  in  this  case. 

By  Senator  Palconeb:  It  seems  to  me  that  it  is  up  to  us  to  vote 
on  this  question  at  this  time.  I  think  the  chairman  should  call  for  a 
vote  and  a  decision.    I  see  no  need  of  debating  this  question  further. 

By  Senator  Ruth:  I  am  perfectly  willing,  if  that  is  the  disposition 
of  the  Senate. 

By  the  Presiding  Officer:  The  question  occurs  on  the  appeal  taken 
by  Senator  Bryan,  of  Kitsap.  The  question  before  this  body  is,  Shall 
the  decision  of  the  chair  stand  as  the  Judgment  of  this  court? 

Voting  aye:  Senators  Allen,  Arrasmith,  Bassett,  Cotterill,  Davis, 
Pishback,  Hutchinson,  Kline,  Knickerbocker,  Metcalf;  Minkler,  Presby, 
Roberts,  Rydstrom,  Smlthson,  Stewart,  Whitney,  Mr.  President — 18. 

Voting  nay:  Senators  Anderson,  Blair,  Brown,  Bryan,  Eastham, 
Falconer,  Patland,  McGowan,  Myers,  Piper,  Poison,  Stevenson — 12. 

Absent  or  not  voting  :  Senators  Booth,  Cameron,  Cox,  Graves,  Hux- 
table,  McGregor,  Nichols,  Paulhamus,  Pottis,  Rosenhaupt,  Smith,  Will- 
iams— 12. 

By  the  Presidino  Officer:  The  vote  of  the  Senate  sustains  the 
decision  of  the  chair,  there  being  18  yeas  and  12  nays. 

At  10:55  a.  m.,  the  Senate,  sitting  as  a  court  of  impeach- 
ment, adjourned  to  9:80  a.  m.,  Monday,  August  16. 


Senate  Chambee, 
Olympia,  Wash.,  August  16,  1909. 

The  Senate,  sitting  as  a  court  of  impeachment,  convened  at 
9:30  a.  m. 

By  the  President:     Will  Senator  Rosenhaupt  take  the  chair. 

By  the  Pbesidino  Officer:  I  believe  when  we  adjourned  on  Satur- 
day it  was  the  endeavor  of  counsel  to  agree  as  to  what  should  or 
should  not  be  considered  at  this  time. 

By  Mb.  Israel:  There  has  been  no  conference  between  myself  and 
counsel  beyond  such  as  agreed  at  the  time  of  the  last  adjournment,  at 
which  time  I  indicated  to  counsel  that  in  all  probability  I  should  with- 
draw the  demurrer  to  certain  of  the  articles. 

But  the  same  condition,  if  the  court  please,  confronts  us  here  this 
morning  that  confronted  us  Saturday  morning.  I  don't  want  to  be 
captious,  your  honor.  I  don't  want  to  put  myself  in  the  light  of  seek- 
ing to  be  captious  or  technical.  I  want,  if  I  can,  to  be  as  broad  and 
liberal  as  possible  in  the  trial  of  this  case;  but  I  still  adhere  to  the 
position  that  I  took  before  this  honorable  court  on  last  Saturday.  I 
might  ask  simply  to  submit  the  second  group  of  articles,  which  are  10 
and  13.    Regarding  articles  10  and  13,  it  seems  to  me  they  pass  out  of 
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the  record  by  force  of  the  decision  made  as  to  article  1.  But  there 
occur  other  objections  than  those  already  offered  to  the  remaining 
articles,  and  possibly  these  objections  may  lead  into  an  argument 
entirely  different  from  that  InterTened  before.  I  say  possibly,  because 
I  don't  conceive  that  the  second  group,  the  third  group,  or  the  fourth 
group  need  any  criticism  beyond  the  criticism  made  to  the  first.  But 
thereafter  the  demurrer  is  directed  to  an  entirely  different  state  of 
affairs.  Now,  I  don't  think  it  is  fair  to  tell  me  to  hazard  these  matters 
—these  questions  of  law — on  the  vote  of  the  court  when  only  a  portion 
of  the  court  is  present.  I  do  not  desire  to  go  over  the  ground  that  I 
went  over  Saturday.  I  take  it  that  the  court  is  consistent.  If  it  was 
rlgbt  then,  it  is  right  now.  Undoubtedly  it  was  right  then.  I  regret 
that  any  delay  should  occur,  but  it  seems  to  me  these  gentlemen  must 
be  here  on  the  eleven-o'clock  train,  and  it  suggests  itself  to  my  mind 

here,  although  I  realize  that  I  have  naught  to  do  with  that  feature  of 
the  matter,  that  possibly  this  honorable  body  as  a  Senate  could  engage 
themselves  until  the  train  comes  in  and  give  me  the  benefit  of  those 
members  who  are  on  that  train,  in  the  court  of  impeachment  I  hope 
you  can  make  some  arrangement  so  as  not  to  force  me  to  go  into  this 
discussion  with  all  of  these  gentlemen  absent.  Of  course,  I  am  in  your 
hands. 

Bt  Seitatob  Cottebill:  I  desire  to  ask  the  secretary  how  many  are 
absent. 

Bt  the  Secbetabt:     Eleven  are  absent 

Bt  the  Fkesidino  Officeb:  I  might  make  this  suggestion  to  coun* 
sel,  that  on  Saturday  at  the  time  this  court  adjourned  there  was  evi- 
dent prospect  for  losing  one  or  two  additional  members.  There  is 
every  prospect  for  the  remaining  members  to  be  in  shortly,  and  I  don't 
believe  there  would  be  anything  lost  by  counsel  going  ahead  at  this 
time. 

Bt  Mb.  Isbael:  May  I  ask  your  honor  if  there  is  any  assurance  that 
these  members  are  in  the  city? 

Bt  the  Pbesidino  Officeb:  Undoubtedly  the  gentlemen  who  are  out 
of  the  city  will  be  here  on  this  train. 

Bt  Senatob  Cottebill:  At  least  six  of  the  eleven  who  were  absent 
Saturday  are  now  here,  and,  while  not  desiring  to  question  our  secre* 
tary,  I  think  they  are  present  now  or  have  responded  to  the  roll  call, 
at  least  two  or  three  more  than  thirty-one. 

Bt  the  Secbetabt:  Those  absent  are  Cox,  Davis,  Fatland,  Graves, 
Hutchinson,  McGowan,  Rydstrom,  Smithson,  Stewart,  Roberts — eleven 
in  all. 

Bt  Senatob  CJottebill:  At  least  four,  if  not  five  of  those  gentle- 
men, are  here,  known  to  be  in  the  city. 

Bt  Senatob  Allen:     I  move  for  a  call  of  the  Senate. 

Bt  the  Pbesidino  Officeb:  I  believe,  before  there  could  be  a  call, 
the  Senate,  sitting  as  a  court,  will  have  to  resolve  itself  into  a  Senate. 

Bt  Senatob  Palconeb:  I  think  it  is  up  to  us  to  proceed  with  the 
trial. 
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By  Senatob  Allek:  Due  notice  was  served  on  everybody  that  this 
Senate  would  be  caUed  at  9:30  this  morning,  and  the  members  knew 
that  we  would  not  go  ahead  with  thirty-one  members  in  their  seats, 
and  it  is  up  to  us  to  get  those  senators  here. 

By  the  Presiding  Officeb:  If  there  is  no  objection,  the  chair  will 
call  a  recess  for  fifteen  minutes  and  order  a  call  of  the  Senate  in  the 
meantime. 

By  Senator  Falconer:  I  wish  to  raise  an  objection  to  that  ques- 
tion. The  court  will  resolve  itself  into  the  Senate  of  the  State  of 
Washington  by  call  of  the  Senate.  I  think,  under  the  rules  covering 
this  Senate,  a  certain  number  form  a  quorum.  We  have  placed  that 
number  there  for  a  specific  purpose.  Now,  there  is  a  quorum  here,  and 
it  seems  to  me  we  are  ready  to  go  ahead  and  do  business,  and  there  is 
no  reason  why  we  should  spend  a  half  hour  in  getting  absent  members 
here.  I  hope  we  will  not  order  a  call  of  the  Senate,  particularly  if  we 
have  to  wait  for  these  senators  to  come  here. 

By  Senator  Cotteriix:  The  last  statement  of  our  friend  from 
Snohomish  does  not  follow  the  first.  It  is  up  to  us  tp  use  the  power 
in  the  hands  of  this  body  and  have  a  call  of  the  Senate  at  this  time. 
Let  it  be  understood  and  enforced  that  the  members  must  be  here. 
Let  us  make  a  time  to  be  here.  I  suggest  that  we  pass  the  motion 
made  by  Senator  Allen  for  a  call  of  the  Senate. 

By  the  Presiding  Officer:  There  is  a  motion  before  the  Senate 
at  this  time.  All  in  favor  of  the  motion  made  and  seconded  for  the  call 
of  the  Senate,  make  it  known  by  the  usual  sign.    The  motion  is  carried.  • 

At  10:00  o'clock  a.  m.  the  court  of  impeachment  took  a  re- 
cess until  10:40  a.  m. 

At  10:40  a.  m.  the  Senate,  sitting  as  a  court  of  impeachment, 
was  called  to  order  by  the  president. 

By  the  President:     Senator  Rosenhaupt  will  take  the  chair. 

By  the  Presiding  Officer:  I  understand  this  court  of  impeach- 
ment has  reconvened  for  the  purpose  of  requesting  the  respective  coun- 
sel to  state  what  manner  and  method  of  procedure  be  adopted,  and  for 
the  discussion  of  the  same. 

By  Mr.  Bell:  Do  I  understand  this  body  has  taken  a  recess,  waiting 
for  other  members  of  this  Senate? 

By  the  Presiding  Officer:  This  body  has  now  reconvened  for  the 
purpose  of  according  counsel  an  opportunity  to  discuss  methods  and 
the  manner  of  procedure,  which  will  possibly  not  require  a  full  attend- 
ance of  the  Senate. 

By  Mr.  Bell:  Mr.  President  and  Oentlemen  of  the  Senate — ^There 
is  one  matter  that  the  managers  have  been  talking  about  as  to  pro- 
cedure, and  which  we  suggested  to  the  opposite  counsel  concerning  that 
matter  while  we  were  withdrawn  from  the  presence  of  your  body. 
That  was  as  to  the  character  of  the  officer  who  is  tried  in  this  matter. 
It  will  be  raised  and  will  come  up  all  through  this  trial:  whether  Mr. 
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Schively  as  deputy  insurance  commissioner  can  be  Impeached.  Also 
another  question:  whether  an  officer  can  be  Impeached  for  acts  done 
prior  to  the  commencement  of  his  term  of  office — to  the  office  for  which 
he  was  elected.  Mr.  Israel,  as  I  understand,  takes  the  position  that  it 
is  purely  a  question  of  law,  that  should  be  fought  out  at  the  time  of 
introducing  the  testimony,  or  be  determined  upon  the  merits  of  the 
case  at  the  close  of  the  taking  of  the  testimony.  We  allege  that  Mr. 
Schively  was  a  deputy  insurance  commissioner  from  1901  to  1909; 
that  then  he  was  elected  insurance  commissioner  and  since  that  time 
these  impeachment  articles  have  been  filed.  Now,  it  is  admitted  that 
be  was  a  deputy  insurance  commissioner  during  each  of  those  times, 
and  that  he  has  been  elected  since  that  time.  So  there  is  no  proof  to 
be  taken  on  that  point.  In  his  affirmative  answer  he  sets  up  the  point 
that  he  was  a  deputy  insurance  commissioner  and  was  simply  an 
employee  in  the  office,  and  that  he,  therefore,  was  not  responsible  for 
what  was  going  on  in  the  office;  that  he  was  carrying  out  the  program 
of  the  office  or  the  details  under  the  policy  of  the  office;  that  he  was 
only  an  employee  in  the  office  and,  therefore,  could  not  be  Impeached. 
Now.  it  seems  to  me,  and  to  the  managers,  if  that  question  can  be 
raised  at  the  present  time,  before  we  Introduce  any  testimony,  it  will 
eliminate  a  great  deal  of  argument  and  strife  as  to  what  matters  will 
be  admissible  as  testimony.  For  instance,  at  this  time,  if  the  Senate 
decides  that  Mr.  Schively  cannot  be  impeached  for  the  offense  charged 
prior  to  his  term  of  office,  it  simply  eliminates  everything  that  we  have 
alleged  was  done  prior  to  that  time.  If  you  think  that  he  is  not  to  be 
Impeached  for  this  offense  because  of  that,  that  settles  it.  If  you  hold 
that. an  officer  is  not  impeachable  for  an  offense  done  prior  to  his  term 
of  office,  or  is  not  liable  for  offenses  done  while  he  was  deputy  insurance 
commissioner,  that  eliminates  from  this  case  half  of  the  sixteen  articles, 
as  some  of  those  charge  him  with  things  done  while  he  was  deputy. 
The  demurrer  states  this  fact,  and  that  these  facts  don't  charge  a 
crime  against  the  respondent.  The  question  should  be  raised  right 
there,  that  if  the  facts  we  have  alleged  don't  charge  a  crime  against 
the  respondent,  why?  Because  they  occurred  prior  to  his  term  of  office, 
or  that  he  was  a  deputy  at  the  time  that  he  committed  those  acts.  As 
I  say,  if  you  are  going  to  take  that  matter  up — if  you  are  going  to 
construe  it  so,  and  decide  against  the  contention  of  the  managers  on 
this  proposition — it  eliminates  all  of  those  questions,  all  of  those  things 
we  have  set  up  that  have  occurred,  except  those  which  have  occurred 
since  he  was  in  office.  It  eliminates  a  great  deal  of  testimony  and  will 
save  a  great  deal  of  time. 

By  Mk.  Israel:  Your  honor,  you  are  a  lawyer.  Does  your  honor 
catch  any  question  of  procedure  from  the  gentleman's  remarks?  Is  it 
not  rather  anticipating  what  I  might  do  before  I  get  through?  Is  it 
not  up  to  me  to  raise  these  questions  when  I  see  fit  to  raise  them?  It 
seems  to  me  I  should  not  be  called  upon  to  discuss  that  procedure.  X 
would  like  your  honor's  ruling. 
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Bt  Mb.  Manageb  Bicios:  Mr,  President  and  Gentlemen  of  the  Senate 
^-It  seems  to  me  that  we  are  by  no  means  ready  at  this  time  to  begin 
the  introduction  of  evidence  in  this  case.  Only  two,  or  at  best  three, 
of  the  respondent's  five  grounds  of  demurrer  have  been  disposed  of. 
I  ask  you  to  turn  to  page  14  of  the  respondent's  answer.  Tou  will 
observe  that  subdivision  (a)  of  article  6  is  as  follows: 

1.  Respondent  demurs  to  article  1  of  the  articles  of  impeachment 
herein  because  the  facts  stated  therein  do  not  constitute  either  a  high 
crime,  high  misdemeanor,  or  malfeasance  in  of&ce,  or  any  crime,  mis- 
demeanor or  malfeasance  on  the  part  of  respondent. 

This  portion  of  the  demurrer,  in  my  opinion,  raises  the  most  serious 
law  question  which  this  case  will  present.  It  questions  the  Jurisdiction 
of  this  tribunal  to  try  the  respondent  upon  the  charges  contained  in  the 
first  twenty-four  articles  of  impeachment,  and,  like  any  other  juris- 
dictional matter,  it  should  be  determined  at  the  very  threshold  of  this 
proceeding.  Why,  may  I  ask,  do  the  facts  stated  in  article  1  of  the 
articles  of  impeachment  not  constitute  any  crime,  misdemeanor  or  mal- 
feasance on  the  part  of  this  respondent?  Because,  says  the  respondent, 
beginning  on  page  24  of  his  printed  answer,  I  was  a  mere  deputy  or 
employee  of  the  secretary  of  state,  Sam  Nichols,  at  the  time  of  the 
commission  of  the  offenses  charged  against  me,  and  the  things  in  the 
articles  complained  of  "were  wholly  by  reason  of  the  policy  and  de- 
partmental rules  of  the  said  office  of  the  secretary  of  state."  In  other 
words,  this  portion  of  the  defendant's  demurrer  opens  up  the  broad 
inquiry  as  to  who  may  be  impeached  under  the  constitution  and  laws 
of  Washington;  whether  one  who  is  now  a  state  officer  within  the 
meaning  of  section  2,  article  5  of  the  constitution  can  be  impeached  for 
acts  committed  in  private  life  and  prior  to  his  present  tenure  of  office. 

The  charges  contained  in  these  first  twenty-four  articles  of  impeach- 
ment are  not  new.  They  have  been  going  the  rounds  of  the  state  for 
at  least  a  year,  and  the  only  explanation  of  them  which  I  have  heard, 
either  from  the  respondent  or  his  friends,  is  that  which  is  suggested  by 
subdivision  (a)  in  his  demurrer  to  article  1.  If  this  is  a  good  defense 
in  law;  if  it  is  true,  and  we  maintain  that  it  is  not,  that  the  respondent. 
Who  is  now  a  state  officer,  cannot  be  impeached  for  offenses  involving 
great  moral  turpitude  but  committed  in  private  life  and  prior  to  his 
becoming  a  state  officer,  then  it  is  useless  to  put  in  evidence  under 
any  of  the  articles  other  than  articles  25  and  26;  it  will  be  a  waste 
both  of  time  and  of  money  to  give  these  first  twenty-four  articles  any 
further  consideration. 

There  should  be  no  protest  on  the  part  of  the  respondent  against 
having  this  question  settled  at  this  time,  and,  in  view  of  the  statement 
contained  in  paragraph  1  of  article  6,  page  14  of  the  printed  answer, 
I  am  surprised  at  the  objection  raised  here  by  counsel  for  respondent 
against  a  line  of  procedure  which  is  his  own  creation.  In  this  first 
paragraph  he  asserts  that  at  this  time,  as  a  matter  of  law,  the  respond- 
ent "is  entitled  to  have  decided  and  passed  upon  by  this  honorable 
tribunal"  the  very  question  which  he  now  purposes  shall  go  over  until 
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after  all  of  the  state's  evidence  has  been  put  In.  We  feel  that  this  case 
should  proceed  in  an  orderly  and  rational  way,  and  Insist,  therefore, 
that  this,  as  well  as  all  other  Jurisdictional  questions,  be  settled  before 
the  production  of  any  evidence  whatever. 

By  the  Pbesidino  Offigeb:  Do  I  understand  counsel  for  the  man- 
agers to  request  a  ruling  upon  that  contention? 

Bt  Mb.  Bell:  It  seems  to  me  that  It  Is  a  matter  that  might  be 
submitted  to  the  Senate  and  discussed  at  this  time.  If  you  want  to  rule 
upon  It  as  a  matter  of  procedure. 

By  Mb.  Isbael:     It  Is  not  a  matter  of  law. 

By  Mb.  Bell:  It  Is  a  matter  of  procedure.  I  did  not  say  a  word 
about  law.  It  Is  a  matter  of  procedure,  whether  the  Senate  wanted 
to  sit  here  four  or  five  days  and  hear  questions  argued  that  might  be 
eliminated. 

By  Senatob  Falconeb:  I  move  that  we  go  ahead  with  the  regular 
trial. 

By  the  Pbesidino  Qfficeb:     Do  I  hear  a  second? 

By  Senatob  Allen:     I  second  the  motion. 

By  the  Pbesidino  Offigeb:  It  Is  moved  and  seconded  that  we  pro- 
ceed with  the  trial. 

By  the  Pbesidino  Officeb:     The  chair  is  In  doubt. 

[Whereupon  the  question  was  again  put,  the  chair  calling  for  a 
rising  vote.} 

By  the  Pbesidino  Officeb:  The  motion  is  lost.  I  might  say  that 
if  the  court  desires  at  this  time,  we  might  take  up  the  suggestion 
offered  by  the  board  of  managers  that  this  question  of  procedure  be 
discussed  under  rule  18.  I  simply  sugs^est  this  for  the  purpose  of 
expediting  matters  which  may  have  to  come  up  at  some  other  time. 

By  Senatob  Cottebill:  I  move  that  as  a  court  of  impeachment  we 
take  a  recess  until  11:30,  with  the  understanding  that  when  we  then 
convene  we  continue  until  1  o'clock,  and  then  take  a  recess  until  8 
o'clock. 

By  Senatob  Falconeb:  We  have  established  a  rule,  and  it  seems 
to  me  we  ought  to  stay  with  it. 

By  Senatob  Bbyan:  The  point  I  would  like  to  hear  discussed  Is  the 
motion.  It  was  the  request  of  counsel  for  respondent  that  this  thing 
be  continued  Saturday  upon  the  ground  that  there  were  absentees.  I 
would  like  to  hear  that  argument  on  the  motion  continued;  I  would 
like  to  hear  the  authorities  on  the  other  side.  It  seems  that  there  are 
going  to  be  absentees  during  this  trial,  as  there  Is  an  entirely  new  set 
of  absentees  this  morning.  If  we  are  going  to  allow  this,  we  want  to 
know  it. 

By  the  Pbesidino  Officeb:  I  think  that  the  motion  Just  made  by. 
Senator  Falconer  from  Snohomish  was  that  the  court  proceed  with  the 
trial,  and  the  motion  was  lost. 

By  Senatob  Booth:     I  move  that  we  take  a  recess  until  11:30. 

By  Senatob  Williams:    I  second  the  motion.^ 

By  Senatob  Falgonkk:     I  would  like  to  ask  the  mover  of  that 
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motion  why  we  should  take  a  recess  until  11:30?  The  train  comes  in 
at  11:30,  and  it  is  hard  for  a  senator  after  he  gets  off  of  the  train  to 
get  to  his  hotel  and  arrange  matters  within  a  half  an  hour.  There  noay 
be  a  reason  for  adjourning  until  one  o'clock,  but  there  is  no  reason 
for  adjourning  until  11:30. 

By  Senatob  Bbtan:  I  move  as  a  substitute  that  we  adjourn  uatil 
1  o'clock. 

By  the  Presiding  Offices  :  It  is  moved  and  seconded  that  we  now 
adjourn  as  a  court  of  impeachment  until  1  o'clock. 

By  Senator  Falconer:     Mr.  President.  I  desire  a  roll  call. 

By  Senator  Ck)TTERiLL:  I  understand  this  will  be  a  motion  that  the 
court  of  impeachment  will  take  a  recess  until  1  o'clock. 

By  THE  Presiding  Officer:    Yes. 

By  Senator  Cotterill:  Well,  then,  if  that  motion  carries,  we  are 
to  come  to  order  as  a  Senate,  and  after  that  we  will  go  on  with  our 
business  as  a  Senate  until  11:30  or  12:00. 

By  the  Presiding  Officer:  The  chair  will  hold  that  under  this 
motion,  if  it  is  carried,  we  will  adjourn  as  a  court  of  impeachment  until 
1:00  o'clock. 

The  secretary  called  the  roll,  with  the  following  result : 

Voting  aye:  Senators  Allen,  Anderson,  Arrasmith,  Bassett,  Blair, 
Cotterill,  Fishback,  Huxtable,  Knickerbocker,  Metcalf,  Myers,  Paulha- 
mus.  Piper,  Poison,  Potts,  Presby,  Roberts,  Rosenhaupt,  Smith,  Whitney, 
Williams,  Mr.  President— 22. 

Voting  nay:  Senators  Booth,  Bryan,  Brown,  Cameron,  Eastham, 
Falconer,  Kline,  McGregor,  Minkler,  Stevenson — 10. 

Absent  or  not  voting:  Senators  Cox,  Davis,  Fatland,  Graves,  Hutch- 
inson, McGowan,  Nichols,  Rydstrom,  Smithson,  Stewart — 10. 

By  the  Presiding  Officer:  The  motion  that  we  take  a  recess  as  a 
court  of  impeachment  until  1  o'clock  is  carried,  and  at  this  time,  10:45 
a.  m.,  the  court  of  impeachment  will  take  a  recess  until  1  o'clock,  and 
we  will  now  convene  as  a  Senate. 

At  1 :10  p.  m.  the  Senate  convened  as  a  court  of  nnpeachment. 

By  the  President:     Senator  Rosenhaupt  will  take  the  chair. 

By  Senator  Piper:     I  move  the  adoption  of  the  following  resolution: 

Resolvedy  That  the  rules  of  procedure  governing  impeachment  pro- 
ceedings be  amended  by  adding  thereto  the  following: 

Rule  No.  22.  Any  member  who  fails  to  be  present  upon  the  con- 
vening of  the  Senate,  without  leave  of  the  Senate,  shall  be  considered 
to  be  in  contempt  of  the  Senate  as  a  court  of  impeachment,  and  shall 
be  fined  not  less  than  $5.00  nor  more  than  $25.00. 

Voting  aye:  Senators  Allen,  Anderson,  Arrasmith,  Bassett,  Blair, 
Booth,  Brown,  Bryan,  Cameron,  Cotterill,  Falconer,  Fishback,  Kline, 
Knickerbocker,  McGregor,  Metcalf,  Myers,  Minkler,  Paulhamus,  Piper, 
Poison,  Potts.  Presby,  Rosenhaupt,  Smith,  Stevenson,  Mr.  Presldont — 27. 
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Voting  nay:  Senators  Eastham,  Huxtable,  Roberts,  Whitney,  Will- 
iams— 5. 

Absent  or  not  voting:  Senators  Cox,  Davis,  Fatland,  Graves,  Hutch-' 
inson,  McGowan,  Nichols,  Rydstrom,  Smithson,  Stewart — 10. 

By  Mb.  Lee:  Mr.  President  and  Gentlemen  of  the  Senate — In  order 
to  expedite  matters,  and  In  behalf  of  the  board  of  managers,  at  this 
time  we  ask  leave  to  withdraw  for  the  purposes  of  amendment  articles 
1.  6,  6,  7,  8,  9,  10,  11,  12,  13,  14,  16  and  16,  for  the  reason  that  they  are 
almost  identically  the  same  as  article  1.  On  account  of  the  Senate  rul- 
ing, we  deem  it  a  waste  of  time  to  argue  a  demurrer  on  those  subse- 
quent articles,  and,  in  order  to  expedite  matters  and  obviate  the  neces- 
sity of  an  extended  argument  on  matters  involving  exactly  the  same 
principle,  we  ask  leave  at  this  time  to  withdraw  those  articles  for  the 
purpose  of  amendment.  So  that  leaves  for  the  purposes  of  demurrer 
which  can  be  disposed  of  now  articles  2,  3  and  4,  and  everything  follow- 
ing 17,  and  including  17;  and  I  think,  therefore,  that  demurrers  to 
those  ought  to  be  taken  up  at  this  time. 

Bt  Mb.  Isbael:  So  that  I  may  understand,  the  Journal  shows  that 
these  arUcles  1,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14,  15  and  16—1  believe  that 
is  the  order  of  them — ^are  withdrawn  from  these  articles  of  impeach- 
ment 

Bt  Mb.  Lee:  Not  at  all,  Mr.  President.  Counsel  no  doubt  would 
like  to  have  us  in  that  position,  but  we  are  not  in  that  position,  and 
that  is  not  the  position  we  take  before  this  Senate.  We  are  asking 
leave  to  withdraw  the  articles  for  purposes  of  amendment  and  for  no 
other  purpose. 

By  Mb.  Isbael:  Have  you  concluded,  Mr.  Attorney  General?  I  had 
not  concluded,  but  I  want  it  understood,  gentlemen,  so  far  as  these 
articles  are  concerned— 1,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14,  15  and  16 — 
unless  they  are  subsequently  brought  to  the  bar,  that  they  are  elimi- 
nated, so  far  as  these  articles  are  concerned  at  this  time. 

Bt  BIb.  Lee:  The  understanding  is,  Mr.  Israel,  that  they  will  be 
brought  to  the  bar  of  the  Senate  at  the  proper  time. 

Bt  Mb.  Isbael:     Exactly;  but  I  want  It  understood  before  we  pass 
by  now  that  without  they  are  brought  in  in  the  nature  of  an  amend- 
ment, they  are  out  of  these  pleadings. 
Bt  Mb.  Lee:    That  is  all  right. 

Bt  Mb.  Isbael:  That  is  what  I  was  trying  to  dp  when  you  inter- 
rupted me. 

Bt  the  Pbesiding  Officeb:  For  the  purpose  of  amendment,  the 
board  of  managers  at  this  time  will  be  permitted  to  withdraw  article  1, 
&s  well  as  articles  5  to  16  inclusive. 

Bt  Mb.  Lee:  Mr.  President,  the  board  of  managers  have  no  au- 
thority to  withdraw  these  articles;  they  simply  ask  leave  of  the  court 
to  ask  permission  of  the  House  to  withdraw  these  articles.  Then  they 
will  present  them  to  the  Senate  in  amended  form. 

—14 
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By  THE  Pbesidino  Officsb:  That  Is  the  ruUns  of  the  chair;  that 
they  may  have  that  opportunity,  and  present  them  to  the  Senate  at  the 
proper  time;  the  same  to  be  amended  as  the  House  desires  to  liaye  them 
amended. 

By  Mb.  Israel:  Mr.  President,  to  be  orderly  here,  and  proceed  with 
a  semblance  of  making  a  record  for  the  future,  as  a  lawyer  it  appeals 
to  me,  and  I  think  it  will  appeal  to  your  honor  as  a  lawyer,  that  this 
taking  permission  to  amend  these  articles  is  tantamount  to  a  confes- 
sion of  the  demurrer,  and  that  there  ought  to  be  an  order  here  now 
sustaining  the  demurrer  to  articles  1,  5,  6,  7,  8,  9.  10,  11,  12.  13,  14,  15 
and  16,  with  permission  to  amend.    Then  the  record  is  straight. 

By  Mr.  Lee:  Now,  Mr.  President,  in  that  regard  the  board  of  man- 
agers have  no  authority  to  confess,  but  if  the  Senate  feels  that  the 
other  articles  are  so  similar  to  the  first  article  that  the  demurrers 
should  be  sustained  to  the  other  articles,  then  that  is  for  the  Senate 
to  say,  and  not  the  board  of  managers. 

By  Mr.  Israel:  Not  necessarily  for  the  Senate,  because  if  they 
want  to  they  may  overrule  the  chair,  but  it  Is  for  your  honor  to  rule 
and  give  them  permission  to  amend.  Then  we  have  got  them  all  out 
of  the  way. 

By  the  Presiding  Officer:  I  think,  Mr.  Israel,  there  is  no  occasion 
for  the  record  to  show  that  the  articles  have  been  passed  upon.  Ar- 
ticle 1  has  been  duly  passed  upon  by  the*  chair  and  approved  by  the 
Senate.  Those  other  articles  have  not  been  passed  upon  by  the  Senate; 
and  the  board  of  managers  have  asked  permission  to  withdraw  the 
same  from  the  Senate,  that  they  may  ask  leave  to  amend  from  the 
House,  if  they  so  desire,  and  present  the  amendments  to  the  Senate. 
The  counsel  for  respondent  has  practically  agreed  in  my  judgment 
that  this  may  be  done,  and  I  think  it  can  be  done  without  an  order 
by  the  chair,  without  the  record  showing  that  these  demurrers  were 
passed  upon  and  overruled. 

By  Mr.  Israel:  Let  me  ask  you  this  question:  Is  it  the  intention 
to  have  the  demurrer  either  sustained  as  to  them  or  have  the  records 
show  that  the  honorable  board  of  managers  shall  not  submit  them  in 
their  present  form  without  they  amend  them?  Is  that  the  idea?  Sup- 
pose that  the  honorable  managers  should  conclude  they  wanted  to 
re-cast  them,  and  not  amend  them.    You  can  see  my  position. 

By  the  Presiding  Officer:  Then  the  counsel  for  respondent  has 
not  lost  any  rights. 

By  Mr.  Israel:  I  know,  but  we  have  got  to  take  up  these  matters 
as  we  go  along. 

By  the  Presiding  Officer:  I  think  the  record  will  be  clear — that 
is,  that  the  managers  ask  permission  to  withdraw  these  articles,  to 
take  them  up  with  the  House. 

By  Mr.  Israel:     Very  good,  your  honor. 

By  the  Presiding  Officer:  If  there  is  any  objection  to  that,  by  a 
sufficient  number  of  senators  rising,  the  ruling  may  be  questioned. 

By  Mr.  Israel:     If  the  chair  will  permit  me,  Just  a  moment  now 
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to  examine  this  elimination.  Your  honor,  under  the  circumstances  of 
the  withdrawal  for  amendment  of  these  articles  that  have  been  with- 
drawn, together  with  the  one  to  which  the  demurrer  was  sustained, 
I  shall  at  this  time  withdraw  the  demurrers  to  the  remaining  articles 
and  allow  the  case  to  proceed  upon  the  pleading  of  not  guilty  to  these 
articles.    We  are  ready  for  trial. 

Bt  Mb.  Lee:     I  would  like  to  ask  for  about  10  or  15  minutes. 

By  Mb.  Isbael:    I  think  the  gentleman  ought  to  have  it,  your  honor. 

By  the  Pbesiding  Ofpiceb:  Tes,  sir;  there  is  no  objection,  as  I  un- 
derstand.   Mr.  Lee,  you  desire  10  or  15  minutes  to  consider  this  matter. 

By  Mb.  Lee:     Oh,  no,  Just  10  or  15  minutes  to  consider  our  proof. 

By  the  Pbesiding  Officeb:  Then  they  are  withdrawn  for  the  tim,e 
being? 

By  Mb.  Ibbael:  No,  they  are  absolutely  withdrawn  to  the  articles 
of  Impeachment  as  they  now  stand,  with  those  other  articles  elimi- 
nated, and  we  stand  on  the  plea  of  not  guilty. 

By  Mb.  Lee:  With  the  understanding,  Mr.  President,  that  when 
the  articles  are  presented  to  this  Senate  we  can  vary  the  order  of  proof 
as  we  choose,  and  submit  proof  on  the  amended  articles.. 

By,  Mb.  Isbael:  Oh,  certainly;  if  you  bring  in  amended  articles, 
we  will  have  to  argue  that  question  all  over  again. 

By  the  Pbesidino  Officeb:  If  there  is  no  objection,  at  this  time 
the  Senate  as  a  court  of  impeachment  will  be  at  ease  for  15  minutes. 

By  Mb.  Lee:  Mr,  President  and  Gentlemen  of  the  Senate — Prior  to 
a  brief  opening  statement  as  to  the  facts  on  which  the  Hopse  of  Repre- 
sentatives expects  to  prove  in  this  case,  and  inasmuch  as  the  rule  only 
permits  of  one  opening  address,  we  desire  to  ask  the  courtesy  of  the 
Senate  in  this  particular,  that  Just  prior  to  proving  the  perjury  charge, 
or  attempting  to  prove  it,  owing  to  the  fact  that  it  will  be  somewhat 
protracted,  we  then  be  permitted  to  make  a  separate  opening  statement 
on  that  article. 

By  lis.  Isbael:  I  would  Join  in  counseFs  request,  if  he  thinks  it  is 
necessary,  that  he  be  allowed  to  make  such  an  opening  statement,  and 
that  the  same  coutesy  be  extended  to  the  defense,  if  it  should  see  fit 
to  make  such  an  opening  statement 

Bt  the  Pbesiding  Officeb:  There  being  no  objection  to  that  and 
the  chair  deeming  it  proper,  counsel  may  proceed. 

Bt  Mb.  Isbael:  If  the  court  will  permit  me  one  moment  to  siake 
an  iBtermptton. 

Bt  Mb.  Leb:     Tea. 

Bt  Mb.  Isbael:  I  think  that  I  was  clearly  within  defendant's  rif^Eita 
and  should  not  have  been  expected  to  anticipate  this  matter  in  any 
other  way  than  that  they  proceed  with  the  proof  in  this  case  on  the 
articles  is  the  order  in  which  they  occur  in  the  impeachment;  the 
first  article,  article  2,  is  the  Lebo  charge,  and  so  on  through.  The 
perjury  charge  is  article  25.  Now,  I  have  Just  issued  subpoenas  at 
this  moment  for  my  witnesses,  including  my  Spokane  witnesses,  that 
the  defendant  will  need  in  presenting  his  defense;   and  I  have  not 
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issued  them  up  to  the  present  time  because  of  my  statement  all  along 
that  I  did  not  think  it  was  necessary  to  put  the  state  to  the  necessity 
of  subpoening  witnesses  who  would  not  be  used  if  certain  articles  of 
impeachment  went  out,  as  has  been  the  case.  Neither  shall  I  put  the 
state  to  the  expense  of  paying  per  diem  for  witnesses  who  would  not 
be  wanted  for  several  days.  And  so  today  I  have  issued  my  subpoenas, 
all  of  which  will  be  returnable  and  the  witnesses  arrive  here  within 
36  or  48  hours.  But  I  have  issued  them  upon  the  supposition  that  we 
were  to  proceed  as  in  any  court  of  any  character,  in  the  order  in  which 
the  allegations  are  made  in  the  articles  of  impeachment.  So  I  expect 
the  gentlemen  to  begin  with  article  2  and  continue  with  article  3  and 
article  4  and  then  with  their  article  twenty-odd  and  so  on  through;  and 
the  reason  that  I  am  on  my  feet  now  in  making  this  statement  is  for 
the  purpose  that  we  have  no  misunderstanding  at  the  threshold  as  to 
how  we  are  going  to  proceed  here  with  the  proof. 

Bt  the  Lee:  Mr.  President,  the  managers  reserve  the  right,  and 
it  is  their  right  and  privilege,  to  submit  the  proof  in  the  order  that 
best  suits  them,  and  in  reply  to  counsel  I  may  say  that  recent  develop- 
ments in  this  case  have  perhaps  disconcerted  us  in  the  introduction  of 
evidence,  as  apparently  it  has  discencerted  counsel,  and  he  has  had  30 
days  or  five  weeks  in  which  to  subpoena  witnesses,  and  has  had  his 
answer  in  for  a  considerable  period  of  time;  and  now  he  says  before 
the  bar  of  this  Senate  that  he  has  Just  issued  subpoenas.  If  that  is 
true,  and  it  is  to  cause  any  delay,  I  think  he  has  no  one  to  blame  but 
himself.  We.  intend,  with  the  consent  of  the  Senate,  to  take  up  the 
proof  on  article  3,  followed  by  proof  on  article  4;  then  to  take  up  the 
proof  on  article  19,  and  followed  by  the  proof  on  article  20,  and  I  pre- 
sume that  will  consume  the  time  of  this  Senate  for  the  rest  of  the 
afternoon. 

Bt  Mr.  Israel:  I  have  been  in  no  wise  disconcerted,  your  honor, 
by  anything  that  has  happened  yet.  I  probably  may  be  doubly  con- 
founded before  I  get  through.  I  don't  know,  but  I  must  plead  not 
guilty  up  to  this  time,  not  being  in  anywise  disconcerted.  It  was  only 
for  the  purpose  of  answering  what  seemed  to  be  in  counsel's  mind 
when  he  asked  permission  to  open  the  perjury  charge — to  discover 
whether  he  was  going  into  that  perjury  charge  the  first  thing,  although 
it  was  the  twenty-fifth  allegation  in  the  complaint.  Now,  I  have  no 
objection  to  their  taking  up  within  the  bounds  of  reason  these  articles 
out  of  their  order  of  allegation  as  he  indicates — 3,  4,  19,  and  20— but  I 
think  it  proper  for  him  to  state  far  enough  ahead  as  to  permit  us  to 
bring  our  witnesses  daily.  I  have  not  delayed  in  the  getting  of  the 
witnesses  for  the  purpose  of  delaying  this  body,  and  am  not  going  to 
delay  this  body  one  moment.  I  am  still  in  the  position  that  I  have 
stated — that  I  do  not  consider  it  good  practice  or  fair  to  anybody  or 
to  the  people  who  pay  the  bill  for  this  court  to  have  a  flock  of  wit- 
nesses waiting  about  this  court  room  who  might  never  be  used  at  all, 
and  had  I  proceeded  to  issue  my  subpoenas  before  this  court  convened 
I  would  have  a  dozen  witnesses  here  who  would  never  be  put  upon  the 
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stand  without  they  have  amended  articles,  and  I  am  perfectly  willing 
to  proceed  upon  the  order  indicated. 

By  the  Pbksidiivg  Officer:  The  chair  will  hold  that  as  the  issues 
are  now  framed,  the  articles  of  impeachment  having  been  filed,  as  well 
as  the  answer  thereto,  together  with  the  reply,  it  is  presumed  that  the 
trial  may  proceed  upon  any  of  the  sections  within  the  said  articles  of 
impeachment,  the  issues  being  made  up  on  all  of  them,  and  I  don't 
believe  it  would  be  in  the  province  of  the  chair  to  direct  with  which 
of  the  articles  the  board  of  managers  should  first  proceed.  I  think  It 
is  in  their  discretion  to  proceed  with  the  trial  of  them  as  they  see  fit 
and  proper. 

By  Mb.  Lee:  Mr,  President  and  Gentlemen  of  the  Senate — ^Perhaps 
it  might  make  your  minds  a  little  more  receptive  if  before  the  intro- 
duction of  any  evidence  in  this  case  there  is  presented  to  you  a  brief 
opening  statement  of  what  we  expect  to  prove,  and  what  we  expect 
you  to  find  upon  that  proof  and  the  law  in  this  case.  Therefore,  on 
behalf  of  the  board  of  managers,  I  am  privileged  to  make  this  opening 
address  to  you,  and  I  assure  you  at  this  time  it  will  be  very  brief. 

For  the  first  time  in  the  history  of  this  state  the  Senate  of  the 
State  of  Washington  is  convened  as  an  impeachment  court.  Seldom 
indeed  in  the  history  of  any  commonwealth  is  the  Senate  of  a  state 
convened  for  that  purpose,  and  I  trust  that  never  again  in  the  history 
of  this  state  may  it  occur  again.  The  purpose  of  an  impeachment 
trial  has  been  demonstrated  to  you  by  the  board  of  managers  here,  and 
I  shall  not  attempt  to  enter  into  that  discussion  again.  It  is  primarily 
to  determine  whether  or  not  a  public  ofllcer  has  been  guilty  of  high 
crimes  and  misdemeanors  and  official  malfeasance  in  office — ^to  de- 
termine whether  he  is  unworthy  to  hold  the  position  that  he  occupies. 
And  I  trust  that  this  Senate  at  the  outset  of  this  trial  will  disabuse  its 
mind  of  the  impression,  if  it  does  exist,  that  you  are  sitting  as  a 
criminal  court  to  try  a  man  upon  a  criminal  charge.  If  you  so  con- 
clude, you  do  violence  to  every  rule  of  parliamentary  procedure;  you 
do  violence  to  every  impeachment  trial  that  has  ever  occurred  in  this 
country.  * 

Under  our  system  of  government,  democratic  in  its  nature  and  in 
its  operation,  men  are  elevated  to  public  office  presumably  because  of 
their  fitness,  their  competency  and  their  moral  qualifications.  And 
I  may  say  that  when  a  public  man  is  elevated  by  the  suffrage  of  his 
fellow  men  to  a  superior  office  in  the  state  and  he  commits  the  crime 
of  extortion — and  I  am  not  asking  you  at  this  time  to  say  that  he  has 
done  it  yet — but  if  he  commits  the  crime  of  extortion,  I  submit  to  you 
that  it  is  one  of  the  most  reprehensible  crimes,  if  not  the  most  repre^ 
hensible,  outside  of  treason,  which  a  public  officer  can  commit.  When 
he  assumes  a  superior  office,  he  lays  down  the  rules  and  regulations, 
interprets  and  construes  the  statutes  of  the  state  governing  his  de- 
partment, and  has  a  great  number  of  people  at  his  mercy,  and  under 
to  control. 

Now.  the  constitution  of  the  State  of  Washington,  as  has  been 
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expounded  to  you  by  this  board  of  managers,  is  to  this  effect:  That 
the  goremor  and  other  state  and  judicial  officers  may  be  Impeached  for 
high  crimes  and  misdemeanors*  and  malfeasance  in  office."  Now  it 
irill  arise  later  in  the  introduction  of  evidence,  and  I  may  as  well 
suggest  it  here  and  challenge  your  attention  to  it,  so  that  you  may 
give  it  proper  consideration:  the  constitution  does  not  say  that  a  man 
shall  be  impeached  for  high  crimes  and  misdemeanors  in  public  oflee, 
but  it  says  that  he  shall  be  impeached  for  high  crimes  and  misde- 
meanors, and  malfeasance  in  office.  We  contend  that  the  respondent, 
Mr.  Schively,  for  eight  years  deputy  insurance  commissioner,  and  at 
present  insurance  commissioner  of  this  state,  was  guilty  not  only  of 
one  but  of  both  of  the  offenses  specified  in  the  constitution.  In  other 
words,  we  contend  that  he  was  guilty  of  high  crimes  and  misdemeanors, 
and  we  shall  show  you  that  extortion  is  certainly  a  high  crime  and 
misdemeanor;  and  we  shall  show  also,  in  addition  to  that,  that  he  has 
prostituted  his  high  office,  and  has,  therefore,  been  guilty  of  mal- 
feasance in  office. 

Malfeasance  in  office  or  a  high  crime  or  misdemeanor  does  not 
necessarily  mean  an  indictable  offense,  does  not  necessarily  mean  a 
criminal  offense — all  the  more  aggravated  if  it  is,  but  it  does  not 
necessarily  mean  that.  It  means,  has  the  officer  from  a  course  of 
conduct  shown  himself  unworthy  and  corrupt,  so  that  he  ought  not 
longer  to  enjoy  the  confidence  of  his  fellow  men  and  ought  to  be  de- 
posed from  the  office  for  which  he  was  elected?  We  shall  show  you  by 
the  evidence  that  he  was  not  only  guilty  of  moral  turpitude,  that  he 
was  not  only  guilty  of  malfeasance  in  office,  but  he  was  guilty  of  ex- 
tortion, and  we  contend  that  extortion  is  a  high  crime  and  misde- 
meanor. We  contend  furthermore  that  his  commission  of  the  offense 
of  perjury  while  he  was  insurance  commissioner  of  this  state  and 
when  he  was  in  attendance  upon  the  grand  Jury  at  Spokane  is  an 
additional  reason  which  brands  him  as  an  officer  unworthy  of  the 
public  confidence  and  esteem.  Perchance  this  arraignment  may  seem 
to  be  too  severe,  but  I  want  the  gentlemen  of  the  Senate  to  bear  it  in 
mind,  and  when  the  evidence  is  in  I  will  ask  you  then  if  I  have  ex- 
aggerated the  facts. 

Now,  before  we  proceed  to  the  facts  relating  to  the  articles  which 
are  before  us  for  consideration,  allow  me  to  call  your  attention  to  the 
statutes  of  this  state,  with  which  you  are  no  doubt  familiar,  but  on 
which  at  this  time  I  desire  to  refresh  your  memory.  Under  the  old 
law,  which  was  passed  when  Mr.  Schively  was  deputy  insurance  com- 
missioner, there  was  no  such  thing  as  insurance  commissioner  of  the 
State  of  Washington.  There  was  the  secretary  of  state,  who  had  the 
duties  of  his  office  to  discharge,  and,  in  addition  to  that,  he  was  by 
statute  made  the  ex-offlcio  insurance  commissioner  of  the  state.  At 
-that  time  he  was  by  law  given  a  deputy  insurance  commissioner — not 
an  employee,  not  a  clerk,  not  a  mere  ministerial  man,  if  you  please,  as 
counsel  for  respondent  would  have  you  believe  in  his  answer,  but  he 
-was  by  law  designated  and  denominated  as  the  deputy  insurance  corn- 
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mlssloner  of  the  State  of  Washin^on.  He  was  invested  with  the  same 
rights  and  privileges  that  his  superior  officer  had.  He  had  the  right 
to  issue  licenses;  he  had  the  right  to  receive  advance  entrance  fees; 
he  had  the  right  to  revoke  lioenses;  he  had  the  right  to  make  ex- 
aminations. In  other  words,  as  Meacham  on  Public  Officers  la}r8  down 
the  distinction,  he  was  in  all  particulars  and  essentially  a  public  officer 
himself.  And  I  suggest  that  to  you  for  your  consideration  at  this  time, 
so  that  you  may  further  disabuse  your  mind  of  the  impression  that 
may  perchance  exist  that  this  man  was  operating  exclusively  and  en- 
tirely under  the  direction  of  another.  I  say  that  if  he  was  he  must 
have  found  his  authority  from  other  and  different  sources  than  the 
statute,  because  the  statute  invested  him  with  the  same  powers,  rights 
and  privileges  that  the  then  secretary  of  state  had. 

I  direct  your  attention  to  section  5648  of  Pierce*s  Code,  which 
escaped  my  attention  and  was  misplaced,  and  which  reads  as  follows: 

Deputy  Commissioner,  Salary. — The  commissioner  shall  appoint  a 
deputy,  whose  salary  is  hereby  fixed  at  $1,500.00  per  annum,  and  in  the 
absence  of  the  commissioner  or  his  inability  for  any  cause  to  ekercise 
the  powers  and  discharge  the  duties  of  his  office,  the  powers  and  duties 
of  the  office  shall  devolve  upon  the  deputy. 

Without  discussing  the  law  at  this  time,  I  submit  to  you  as  an 
elementary  proposition,  and  counsel,  if  fair,  will  admit  it,  that  he  is 
a  public  official;  that  his  duties  are  prescribed  by  statute;  that  his  ap- 
pointment is  prescribed  by  statute,  and  his  compensation  fixed  by  stat- 
ute. If  so,  then  the  authorities  hold,  and  rightly  hold,  that,  inasmuch 
as  he  is  Invested  with  the  powers,  privileges  and  duties  of  a  superior 
officer,  then  to  all  Intents  and  purposes  he  is  a  public  officer.  If  you 
will  analyze  this  for  a  moment,  you  can  see  the  reason  for  it.  If  an 
assistant  attorney  general,  assistant  land  commissioner  or  any  other 
assistant  can  say,  "I  can  do  anything  that  I  desire,  but  I  am  not  amen- 
able because  I  am  not  a  public  official,"  gentlemen,  I  submit  to  you,  it 
would  be  an  absurdity. 

The  section  to  which  I  have  referred  is  followed  by  other  sections, 
that  the  insurance  commissioner  or  his  deputy  has  a  right  to  collect 
certain  fees.    Section  5636  of  Pierce's  Code  reads  as  follows: 

The  commissioner  shall  require  in  advance  the  following  fees: 
First,  for  filing  articles  of  incorporation  or  certified  copies  of  articles, 
by-laws  or  other  certificates  required  to  be  filed  In  his  office,  $25.00; 
issuing  certificate  of  authority,  $10.00;  for  each  renewal  certificate  of 
authority,  $10.00;  for  filing  the  annual  statement  of  condition,  $10.00; 
for  filing  each  annual  statement  of  business  transactions  in  this  state, 
$10.00;  for  filing  any  other  papers,  $1.00;  for  furnishing  copies  of 
papers  filed  in  his  office,  20  cents  per  folio;  for  certifying  copies,  $1.00 
each;  for  each  agent's  license,  $2.00:  Provided,  That  all  fees  so  col- 
lected shall  be  paid  into  the  state  treasury. 

Mr.  Schively  was .  deputy  insurance  commissioner,  and  for  eight 
years  he  was  acting  under  the  statute  of  the  state  which  I  have  read 
you.  He  knew  he  had  a  right  to  collect  these  fees,  and  had  a  right 
to  do  so  under  color  of  his  office.    He  is  presumed  to  know  the  law,  and 
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If  a  public  official  doesn't  know,  or  a  deputy  doesn't  know,  then  I  ask 
who  should  know  the  law?  It  may  be  that  he  will  rely  upon  others. 
If  so,  that  is  no  defense.  He  is  presumed  to  know  the  law  and  is  pre- 
sumed to  know  what  his  fees  are,  and  when  he  collects  any  larger 
amount  the  law  holds  him  responsible.  Now,  in  that  connection — ^I 
will  not  take  your  time  to  read  it — there  is  another  section  of  the  code 
to  this  effect:  That  when  the  insurance  commissioner  or  his  deputy 
deems  it  necessary  to  examine  an  insurance  company,  he  may  repair 
to  the  office  of  that  company  and  may  make  an  examination,  and  may 
ascertain  what  the  status  of  that  company  is,  and  be  reimbursed  for 
his  actual  expense;  and  upon  presenting  a  detailed  and  itemized  state- 
ment of  his  expense,  it  shall  be  the  duty  of  that  company  to  pay  him. 
If  the  company  refuses  to  pay  within  a  reasonable  time,  the  commis- 
sioner shall  revoke  its  certificate  to  do  business  in  this  state.  The  com- 
missioner is  required  to  make  out  a  statement  of  his  expenses,  and 
present  the  same  to  the  auditor,  who  will  issue  his  wfL/raht,j,dr^wn  in 
the  usual  manner  on  the  state  treasurer,  to  the  person  making  the 
examination,  at  which  time  the  expense  account  will  be  paid,  and  the 
insurance  commissioner  shall  thereupon  revoke  the  license  of  the  com- 
pany. So  I  submit  to  you  that  Mr.  Schlvely  had  no  right  under  the 
law  to  go  to  any  insurance  company  and  say,  I  want  so  much  in  ad- 
vance before  you  can  come  Into  this  state. 

These  few  preliminary  remarks  are  to  show  the  law  governing  this 
case,  and  bear  in  mind  when  the  evidence  is  introduced  there  are  two 
provisions  of  law  which  you  ought  to  have  before  you;  one  is,  the  dep- 
uty insurance  commissioner  of  this  state  was  Invested  with  all  the 
powers  of  his  superior  officer  and  had  the  right  to  issue  licenses  and 
revoke  licenses,  all  of  which  he  did.  Bear  in  mind  that  the  fees  de- 
manded by  Mr.  Schlvely  were  prescribed  by  statute.  An  additional  sec- 
tion of  the  statute,  in  effect  at  that  time,  was  that  he  had  no  right 
whatever  to  demand  an  examination  fee  In  advance,  because  the  statute 
specifically  says  that  only  after  he  presents  a  detailed  statement  of  his 
expense  shall  he  be  reimbursed,  and  he  was  not  entitled  to  be  reim- 
bursed until  he  made  a  detailed  examination  and  filed  a  detailed  report. 
In  this  connection  we  will  show  you  in  some  of  these  instances,  if  not 
In  all,  that  this  money  was  extracted  as  an  advance  entrance  fee,  and 
in  no  single  instance  was  the  company  examined;  and  in  another  in- 
stance we  will  show  you  that  Mr.  Schlvely  used  what  he  called  a  sliding 
scale,  which  varied  from  two  hundred  to  two  hundred  and  fifty  dollars, 
and  that  the  state  only  received  thirty-five  dollars,  which  was  the  statu- 
tory fee.    The  inquiry  then  arises,  what  became  of  the  balance? 

Article  3  alleges  that  In  September,  1908,  when  the  Boston  Insur- 
ance Company,  of  Boston,  Mass.,  entered  the  State  of  Washington,  the 
company  paid  the  said  J.  H.  Schlvely.  deputy  insurance  commissioner, 
$100.00  for  verification  of  report,  which  amount  was  receipted  for  by 
J.  H.  Schively,  deputy  insurance  commissioner,  on  September  14th, 
1908;  that  the  State  of  Washington  never  received  the  $100.00,  nor  any 
part  thereof,  and  that  J.  H.  Schively,  deputy  insurance  commissioner* 
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was  not  authorized  nor  permitted  by  statute  to  collect  this  or  receive 
any  other  amount  for  verification  of  report.  Wherefore  the  said  J.  H. 
Schively,  as  deputy  insurance  commissioner,  in  demanding  of  and  re- 
ceiving from  the  said  Boston  Insurance  Company  $100.00,  was  guilty 
of  extortion,  high  crimes  and  misdemeanors  and  malfeasance  in  office. 
The  next  article  alleges  the  same  offense,  only  in  the  subsequent  in- 
stance th^re  was  only  $35.00  collected  instettd  of  $100.00  as  in  the  pre- 
ceding article.  It  is  alleged  In  article  4  that  he  received  nothing  but 
the  $35.00.  The  two  additional  articles,  19  and  20,  present  different 
questions.  Article  19  alleges  that  on  June  12th,  1906,  said  J.  H. 
Schively,  as  deputy  Insurance  commissioner  of  the  State  of  Washing- 
ton, examined  the  Fanners'  Mutual  Live  Stock  Insurance  Company,  of 
Spokane,  Wash.;  that  said  examination  was  perfunctory  in  its  nature 
and  consumed  less  than  half  an  hour;  that  said  Schlvely  demanded  of 
and  received  from  said  company  the  arbitrary  sum  of  $100.00  for  said 
examination,  which  sum  was  greatly  in  excess  of  his  expenses  incurred 
in  said  examination;  that  said  Schively  did  not  at  that  time  nor  at 
any  other  time  present  to  said  company  any  detailed  or  itemized  state- 
ment of  his  expenses  incurred  in  making  said  examination,  as  by  law 
he  was  required  to  do.  The  second  allegation,  or  the  second  paragraph 
of  article  19,  is  as  follows: 

That  on  October  9th,  1906,  E.  E.  Ligget,  Insurance  commissioner  of 
the  State  of  Idaho,  and  said  J.  H.  Schively,  deputy  insurance  commis- 
sioner, made  a  Joint  examination  of  the  affairs  of  said  Farmers'  Mutual 
Live  Stock  Insurance  Company,  of  Spokane,  Wash.,  for  which  examina- 
tion a  demand  for  $300.00  was  made  and  a  check  was  issued  by  said 
company  to  said  Ligget  on  the  understanding  then  and  there  had  with 
the  said  Ligget  and  Schively  by  the  officers  of  the  said  company  that 
said  Schively  should  receive  one-half  of  the  amount  of  $300.00  in  pay- 
ment of  his  fees  for  such  examination,  which  sum  was  greatly  in  excess 
of  the  expenses  incurred  in  the  said  examination;  that  this  subsequent 
examination  was  also  a  perfunctory  examination,  consuming  possibly 
one-half  hour;  that  said  Schively  did  not  at  this  time  nor  at  any  other 
time  furnish  said  company  with  a  detailed  nor  Itemized  list  or  state- 
ment of  the  expenses  incurred  in  making  the  examination,  as  by  law 
required.  Wherefore  the  said  deputy  insurance  commissioner,  J.  H. 
Schively,  by  reason  of  not  presenting  a  detailed  statement  of  such 
expense  and  by  demanding  and  receiving  a  sum  greatly  in  excess  of 
his  expenses  incurred  in  said  examination,  was  guilty  of  extortion, 
arbitrary  and  oppressive  conduct,  gross  impropriety  and  malfeasance 
in  office. 

We  expect  to  prove  to  you,  gentlemen  of  the  Senate,  in  this  connec- 
tion that  Mr.  Schively,  if  he  had  lived  like  a  king,  couldn't  have  pos- 
sibly spent  that  much.  We  expect  to  show  you  that  while  he  went 
there  and  made  that  arbitrary  demand  he  was  extorting  from  that  com- 
pany whatever  the  traffic  would  bear.  We  will  show  you  that  he  could 
not  possibly  have  spent  that  amount  of  money,  and  if  he  had  presented 
a  detailed  statement  of  his  expenses,  as  the  law  required  him  to  do, 
that  he  should  not  have  collected  more  than  one-half  of  that  amount, 
or  possibly  one-third  of  the  amount;  and  the  pertinent  Inquiry  arises 
again,  what  did  he  do  with  the  balance?    I  desire  that  you  bear  in 
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mind  all  the  time  that  he  did  this  under  color  of  office  as  deputy  inaur- 
ance  commissioner.  Bear  in  mind  that  he  was  acting  under  color  of 
office.  The  statute  required  him  to  do  such  things,  and  in  no  single 
instance  did  he  present  a  detailed  statement,  as  the  law  required  him 
to  do. 

With  this  brief  opening  statement  as  to  the  law  and  facts,  the  man- 
agers will  now  proceed  with  the  introduction  of  evidence  in  support  of 
these  articles. 

By  the  Presiding  Officeb:  I  understand  that  you  have  made  the 
entire  opening  statement,  Mr.  Lee. 

Bt  Mb.  Lee:  I  think  we  are  entitled  to  an  additional  opening  state- 
ment, and  will  grant  counsel  the  same  right  wh€n  we  come  to  these 
other  articles. 

By  the  Pbesiding  Officer:  The  rules  read  that  the  case  on  each 
side  shall  be  opened  by  one  person;  now,  does  counsel  desire  further 
time  to  make  further  or  additional  statements? 

By  Mr.  Manager  Edge:  I  think  this  is  the  situation  as  to  these  ar- 
ticles: The  agreement  has  been  made,  and  counsel  called  the  court's 
attention  to  it  a  few  moments  ago,  and  I  thought  it  was  understood, 
that  immediately  preceding  the  introduction  of  proof  on  the  twenty- 
fifth  article,  counsel  be  permitted  to  make  an  opening  statement  on  the 
twenty -fifth  article,  and  that  was  the  rule  adopted  at  that  time;  and 
this  is  simply  as  to  the  articles  preceding  24.  Twenty-four  has  to  do 
with  the  Pacific  Live  Stock  Company. 

By  the  Presiding  Officer:  Does  counsel  for  the  respondent  at  this 
time  desire  to  make  any  statement? 

By  Mb.  Israel:  I  do  not  want  to  make  any  opening  statement  until 
I  have  heard  the  opening  statement  of  the  managers  under  the  rule. 
The  rules  are  quite  plain,  and  the  rules  are  to  the  effect  that  one  coun- 
sel on  each  side  shall  make  the  opening  statement.  I  do  not  care  to 
make  my  opening  statement  piecemeal,  nor  do  I  care  to  reply  to  an 
opening  statement  piecemeal;  and  I  don't  care  to  make  any  opening 
statement  until  your  honor  has  heard  all  the  opening  statements  to  be 
made  by  the  managers. 

By  the  Presiding  Officer:  I  think  at  this  time  the  complete  open- 
ing statement  should  be  made,  according  to  the  rules. 

By  Mr.  Lee:     I  am  willing  to  proceed  with  the  statement. 

By  the  Presiding  Officer:     You  may  proceed. 

By  Mr.  Lee:  Mr.  President  and  Gentlemen  of  the  Senate — Conform- 
ing to  the  rule  of  the  Senate  that  the  entire  opening  statement  must  be 
made  at  one  time,  I  challenge  the  attention  of  the  senators  to  two  other 
articles,  which  are  17  and  18.  In  connection  with  article  17,  we  allege 
that  on  July  31,  1907,  said  J.  H.  Schively,  as  deputy  insurance  commis- 
sioner, made  a  perfunctory  examination  of  the  Washington  Hardware 
and  Implement  Dealers'  Mutual  Fire  Association,  of  Spokane,  Wash- 
ington; that  he  demanded  $200.00  for  such  perfunctory  examination, 
extending  over  only  a  short  time;  that  upon  the  failure  of  the  secretary 
to  pay  that  amount,  for  the  reason  that  it  was  excessive,  exhorbitant 
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aad  extortionate  and  outrageously  high  for  the  time  he  had  been  there, 
Mr.  Schively,  then  deputy  insurance  commissioner,  and  by  and  under 
color  of  his  office,  stated  that  he  would  reduce  the  amount  from  $200.00 
to  $100.00,  and  thereupon  the  $100.00  was  paid  him;  that  he  receipted 
for  it  as  deputy  insurance  commissioner.  We  will  show  in  connection 
with  that  item  that  there  was  no  detailed  statement  of  expenses  pre- 
sented, as  required  by  law;  we  will  show  that  that  charge  was  ex- 
horbitant  and  excessive,  and  we  will  show  that  Mr.  Schively  violated 
the  law  not  only  In  taking  more  than  was  coming  to  him,  but  in  not 
following  the  statute. 

In  article  18  identically  the  same  charge  is  alleged,  except  as  to  a 
different  company.  We  allege  there  that  on  December  12,  1906,  he  went 
to  the  officers  of  the  Western  Union  Life  Insurance  Company,  of  Spo- 
kane, Wash.,  demanding  an  examination  fee,  which  Le  had  a  right  to 
do;  that  he  made  an  examination  of  the  affairs  of  that  company  and 
charged  his  usual  flat  rate  of  $200.00.  We  will  show  that  was  an  ex- 
cessive charge,  that  he  didn't  spend  in  that  examination  but  a  few 
hours,  and  that  if  he  had  gone  to  Spokane  and  examined  that  company 
and  returned,  he  could  not  have  possibly  spent  more  than  $50,  even 
if  he  smoked  25-cent  cigars.  We  will  show  that  that  was  extortion  and 
outrageously  high,  and  the  question  will  arise  in  your  mind  as  to  what 
became  of  the  $175.00.  We  allege  that  later  he  made  another  examina- 
tion of  that  company  and  charged  $35.00,  which  he  was  by  law  required 
to  do,  but  that  no  detailed  statement  of  expenses  was  rendered.  I  am 
at  loss  to  understand  how  a  deputy  can  go  and  spend  about  the  same 
amount  of  time  and  charge  $200  for  one  examination  and  $35.00  for 
another.    Article  20  relates  to  the  following  charge: 

That  subsequently  and  on  July  29,  1907,  an  official  examination  was 
made  of  the  same  company;  Uiat  in  each  case  said  Schively  demanded 
of  and  received  of  this  company  the  arbitrary  sum  of  $200.00  for  making 
such  examination,  which  sums  were  greatly  in  excess  of  his  expenses 
incurred  in  said  examinations;  that  in  neither  case  did  said  Schively 
present  to  said  company  an  itemized  or  detailed  statement  of  expenses 
incurred  in  making  said  examinations,  or  either  of  them,  as  by  law  he 
was  required  to  do. 

First  he  made  an  examination  on  April  6th,  1907,  and  again  on 
July  29th,  1907.  You  will  notice  in  article  20  that  the  two  examinations 
followed  each  other  by  a  very  few  months.  The  law  contemplates  that 
the  insurance  commissioner  should  examine  the  company  annually,  and 
why  he  should  examine  this  company,  which  is  now  defunct  and  no- 
toriously so,  within  such  a  short  time  after  the  first  examination  is 
hard  to  understand.  And  in  each  case  he  demanded  from  that  company 
as  an  examlantion  fee  the  sum  of  $200.00.  We  allege  that  it  was  in 
excess  of  his  expenses,  and  we  intend  to  prove  that  allegation.  We 
intend  to  show  you  that  a  trip  to  Spokane  could  not  possibly  amount 
to  more  than  $35.00,  and  the  question  arises  again,  what  became  of  the 
balance?  Whether  he  was  employed  as  a  deputy  insurance  commis- 
sioner or  employed  in  any  character,  I  say  that  it  shows  at  that  time 
and  now  that  he  is  unfit  to  hold  the  office  which  he  now  occupies. 
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Whether  or  not  it  is  technically  extortion,  I  care  not;  we  charge  that 
a  nmn  who  does  thoae  things  under  color  of  office  is  guilty  of  mal- 
feasance in  office;  otherwise  I  submit  to  you  that  the  term  "malfeas- 
ance In  office"  is  deprived  of  all  significance! 

In  article  21  exactly  the  same  offense  is  alleged  as  occurring  on 
May  7th,  1907,  when  Mr.  Schively,  as  deputy  insurance  commissioner, 
repaired  to  the  office  of  the  Union  Guarantee  A'ssociation,  of  Portland, 
Oregon,  as  he  had  a  right  to  do.  He  had  a  right  to  go  there  and  make 
an  examination  of  that  association.  We  allege  that  after  the  examina- 
tion he  collected  the  sum  of  $200.00.  We  will  show  that  this  was 
greatly  in  excess  of  his  expenses.  We  will  show,  too,  that  he  did  not 
make  a  detailed  statement  of  his  expenses,  as  by  law  he  was  required 
to  do,  because  if  he  had  he  would  not  have  received  over  $35  or  $50. 
That,  we  allege,  was  extortion,  arbitrary  and  oppressive  conduct,  gross 
impropriety  and  malfeasance  in  office. 

In  article  22  we  allege  the  same  thing,  except  in  article  22  he  drops 
from  $200.00  to  $50.00;  and  we  allege  in  article  22  that  the  sum  of 
$50.00  was  not  only  excessive,  but  that  he  failed  to  comply  with  the 
law  as  the  law  directs  by  filing  a  detailed  statement  of  expenses;  and 
that  by  reason  thereof  he  was  guilty  of  extortion,  arbitrary  and  op- 
pressive conduct  and  malfeasance  in  office. 

In  article  23  we  allege  a  different  state  of  facts,  and  I  direct  your 
attention  especially  to  article  23.  which  is  slightly  different,  and  which 
we  expect  to  prove  exactly  as  alleged.  In  article  23  the  facts  were 
these:  The  company  made  inquiry  as  to  what  the  entrance  fees  were 
in  this  state.  The  reply  was  the  usual  one — the  entrance  fee  was 
$235.00.  They  became  alarmed  and  wrote  to  a  man  in  Seattle  by  the 
name  of  C.  S.  Best,  one  of  the  best  insurance  firms  in  the  entire  coun- 
try. Mr.  Best,  being  familiar  with  the  insurance  laws  in  this  state, 
that  Mr.  Schively  is  presumed  to  be  familiar  with,  immediately  notified 
the  company,  not  knowing  that  the  company  had  written  the  insurance 
department,  that  the  entrance  fee  would  be  $35.  Thereupon  the  com- 
pany took  it  up  with  Mr.  Best  further  and  he  came  to  Olympia  and 
had  a  discussion  with  Mr.  Schively,  in  which  he  took  Schively  to  task 
for  attempting  to  extract  the  extortionate  and  unwarranted  fee.  We 
will  show  you  by  the  evidence  that  when  this  occurred,  Mr.  Schively 
said  to  Mr.  Best:  "On  account  of  your  standing,  if  I  had  known  that 
you  wanted  to  represent  the  Atlas  Insurance  Company  in  the  West,  I 
would  have  admitted  your  company  on  the  basis  of  $35."  Whereupon 
the  Atlas  Insurance  Company,  of  Des  Moines,  Iowa,  became  indignant 
aad  refused  to  enter  the  State  of  Washington,  and  I  think  they  have 
not  entered  the  state,  unless  possibly  within  the  last  few  months.  That 
may  not  be  extortion,  because  he  did  not  get  the  money,  but  if  that 
isn't  malfeasance  in  office,  arbitrary  and  oppressive  conduct,  then  I  say 
to  you  those  terms  have  no  meaning.  He  did  it  under  color  of  his 
office.  He  had  a  right  to  make  representations  to  them,  and  he  made 
unlawful  representations,  all  of  which  he  was  presumed  to  know  at 
the  time. 
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Passing  to  article  24,  we  have  another  of  these  facts.  On  July  10th, 
1906,  the  Pacific  Live  Stock  Association,  of  Spokane,  was  tottering; 
they  wanted  someone  there  to  inject  new  life  and  energy  into  that  com- 
pany, and  so  they  had  Mr.  Schively  come  over.  Mr.  Schively  assumed 
the  presidency  of  the  tottering  Pacific  Live  Stock  Association  at  the 
time  when  he  knew,  or  he  must  have  known,  that  it  was  defunct.  At 
that  time  he  drew  in  salaries  and  commissions  approximately  $2,500 
in  three  months.  Did  he  resign  as  deputy  insurance  commissioner?  He 
said  he  handed  in  his  resignation,  but  that  it  wasn't  acted  upon,  but 
that  he  drew  his  salary  as  deputy  insurance  commissioner  of  the  State 
of  Washington,  and  at  the  same  time  he  drew  over  $800.00  from  this 
defunct  association,  plus  $126  or  $160,  making  a  salary  of  something 
like  $1,000.00  a  month.  No  wonder  it  was  an  inviting  and  fascinating 
proposition.  At  that  time,  bear  in  mind,  he  was  deputy  insurance  com- 
missioner; that  he  had  the  right  to  examine  that  company;  he  had  the 
right  to  revoke  its  license,  but  he  did  not  examine  the  company  and 
did  not  revoke  the  license  until  a  few  months  after  Mr.  Schively  stepped 
out  We  claim,  then,  that  he  was  guilty  of  conduct  unbecoming  a  public 
official,  gross  impropriety,  malfeasance  in  office,  high  crimes  and  mis- 
demeanors. He  did  these  things  while  he  was  a  public  official  of  the 
State  of  Washington,  and  we  claim  the  evidence  will  sustain  it.  We 
allege  further  that  he  made  official  examinations  of  that  company,  in 
one  instance  charging  them  $100.00  and  in  another  instance  $200.00, 
both  of  which  amounts  were  extorted  unlawfully,  because  he  did  not 
present  a  detailed  statement  of  expenses,  as  the  law  required  him  to  do. 
A  little  further  on  in  that  same  article  we  read  that  shortly  after  he 
left  that  company  he  wrote  a  letter,  which  is  admitted  in  his  answer, 
to  Mr.  W.  T.  Melvin,  of  Everett,  W^ashington,  the  original  of  which 
will  be  presented  to  you,  over  his  own  signature,  stating  that  that  was 
one  of  the  most  reliable  and  stable  live  stock  associations  in  the  State 
of  Washington,  well  knowing  at  the  time,  or  he  must  have  known,  the 
defunct  condition  of  that  company.  It  was  his  duty  as  president  of 
that  company  to  know  the  condition  of  the  company.  We  will  show 
these  facts:  First,  that  he  continued  to  hold  the  office  of  president  of 
that  association,  and  drew  a  salary  and  commissions  from  that  associa- 
tion and  also  a  salary  from  the  State  of  Washington  during  the  same 
period;  second,  during  his  connection  with  the  association  as  president 
and  while  he  was  deputy  insurance  commissioner  he  received  from  the' 
association  fees  which  were  greatly  in  excess  of  actual  expenses  for 
examinations  of  said  association;  and,  third,  that  when  he  wrote  the 
letter  to  the  gentlemen  in  Everett  he  must  have  known  at  the  time  of 
the  defunct  condition  of  the  organization;  and  if  those  things  don't 
constitute  extortion,  don't  constitute  a  crime  against  which  an  indict- 
ment or  information  can  be  returned,  it  would  constitute  the  grossest* 
kind  of  misconduct  in  office. 

Article  25  relates  to  the  perjury  charge,  and  with  counsel's  consent 
we  will  reserve  our  right  to  make  the  opening  statement  on  it  apart 
from  the  preliminary. 
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Article  2  relates  to  the  Lebo  incident.  When  Mr.  Lebo  came  to 
Olympla  he  asked  Mr.  Schively  in  person  to  inform  him  as  to  the  en- 
trance  fees.  Mr.  Schively  stated  that  they  would  be  $235.00  for  each 
company.  Mr.  Lebo  was  in  hard  straits  and  said,  "I  cannot  pay  the 
amount  at  this  time/'  and  Mr.  Schively  thereupon  agreed  to  reduce  the 
amount.  What  authority  under  the  law  has  an  insurance  commissioner 
to  reduce  the  entrance  fee?  After  a  brief  consultation  he  reduced  the 
entrance  fee  from  $235.00  for  each  company  to  $137.00  for  one  company 
and  $37.00  for  another,  at  that  time  and  that  place  stating  to  that 
young  man  that  he  could  pay  the  balance  as  soon  as  he  got  ready,  and 
not  to  worry.  We  submit  that  all  of  these  offenses  constitute  gross  im- 
proprieties, malfeasance  in  office  and  high  crimes  and  misdemeanors. 
Upon  the  testimony  supporting  them  we  expect  a  conviction. 

By  the  Presiding  Officeb:  Mr.  Israel,  do  you  desire  to  make  an 
opening  statement  on  behalf  of  respondent  at  this  time? 

By  Mb.  Israel:  No,  sir.  I  want  to  say,  your  honor,  I  want  to  stand 
with  my  agreement  with  counsel,  notwithstanding  the  rule  that  he 
shall  have  the  right  to  reserve  his  opening  statement  as  to  article  25 — 
notwithstanding  the  rule — until  he  gets  ready.  I  do  not  believe  I  have 
to  make  my  opening  at  this  time. 

By  Senator  Pbesby  :  Will  you  please  explain  to.  me  section  26?  I 
desire  simply  to  know  what  the  status  of  that  article  is. 

By  the  Presiding  Officer:  Counsel  made  no  statement  with  refer- 
ence to  section  26. 

By  Mr.  Lee:    We  have  nothing  to  say  on  article  26  at  this  time. 

By  Mr.  Israel:  I  do  not  understand  from  that  you  will  not  want 
to  make  a  statement  at  all,  at  any  time. 

By  Mr.  Lee:     No,  sir. 

By  Mr.  Manager  Sparks:  We  simply  reserve  the  right  to  introduce 
evidence. 

By  Mr.  Lee:  Relating  to  the  proof  on  article  No.  3,  we  have  a 
deposition  to  offer — one  from  Mr.  Wm.  R.  Hedge,  of  Boston,  Massachu- 
setts, and  one  from  Mr.  Qeorge  O.  Hoadley,  of  San  Francisco^  Cali- 
fornia, under  commissions  issued  from  this  court  of  impeachment  for 
the  taking  of  such  depositions.  Opportunity  was  given  counsel  to  sub- 
mit interrogatories,  but  none  were  presented,  and  none  are  presented 
at  this  time.  I  understand  that  these  have  been  regularly  submitted  to 
the  clerk  of  this  court,  and  I  desire  to  have  the  clerk  read  these  deposi- 
tions. 

By  Mb.  Israel:    Which  one  is  the  clerk  going  to  read  first? 

By  the  Pbesidimo  Offices:  The  secretary  will  read  the  deposition 
of  Mr.  Hedge  first. 

By  Mb.  Isbael:  Just  read  the  questions  and  answers;  never  laind 
the  first  of  it. 

By  Mr.  Manager  Meios:    Read  where  it  shows  that  he  was  swerm. 

By  the  Secbetaby:     Deposition  of  William  R.  Hedge — 

(1)  Q.    State  your  name  and  residence. 

A.    William  R.  Hedge,  Boston,  Massachusetts. 
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(2)  Q.  State  your  connection,  if  any,  with  the  Boston  Insurance 
Company,  of  Boston,  Massachusetts. 

A.     Vice-president. 

(3)  Q.  State  what  position,  if  any,  you  held  with  that  company  in 
August  and  September,  1908. 

A.    Vice-president. 

(4)  Q.  Has  your  company  been  admitted  to  do  business  in  the 
State  of  Washington,  and  if  so,  when  was  it  so  admitted? 

A.     It  has.     It  was  readmitted  August  29th,  1908. 

(5)  Q.  State  if  you  know  who  made  application  on  behalf  of  the 
Boston  Insurance  Company  for  admission  to  the  State  of  Washington. 

A.  Gordon  ft  Hoadley,  our  general  agents;  headquarters  at  San 
Francisco. 

(6)  Q.  If  you  answer  that  the  application  was  made  through  cer- 
tain agents,  were  such  agents  authorized  by  your  company  to  make  such 
application? 

A.     Yes. 

(7)  Q.  State,  if  you  know,  what  entrance  fees  were  paid  to  the  in- 
surance department  of  the  State  of  Washington  on  behalf  of  the  Boston 
Insurance  Company  in  securing  such  admission. 

A.  Entrance  fee  $35.00,  August  29th,  1908;  September  14th,  verifi- 
cation of  report,  $100 — paid  through  Gordon  ft  Hoadley. 

(8)  Q.  Did  your  company  take  or  receive  receipts  or  vouchers  for 
the  payment  of  interest  fees? 

A.    Yes. 

(9)  Q.  State  whether  or  not  the  purported  recelpt3  signed  by  J.  H. 
Schively  as  deputy  insurance  commissioner,  marked  exhibits  "A"  and 
*'B'*  respectively,  and  attached  hereto,  are  the  original  receipts  received 
by  your  company  for  the  payment  of  such  entrance  fees. 

A.    Yes. 

(10)  Q.  If  J.  H.  Schively,  as  deputy  insurance  commissioner,  or 
any  other  representative  of  the  insurance  department  of  the  State  of 
Washington,  on  August  29th,  1908,  or  at  any  time  subsequent  to  said 
date,  made  an  examination  of  the  books,  records,  or  securities  of  the 
Boston  Insurance  Company,  were  you  in  a  position  to  know  of  such 
examination? 

A.    Yes. 

(11)  Q.    State  whether  or  not  any  such  examination  was  ever  made. 
A.    Not  as  yet. 

William  R.  Hedge. 

Subscribed  and  sworn  to  before  Fisher  Ames,  a  notary  public  in 
and  for  the  Commonwealth  of  Massachusetts,  residing  at  Boston. 

Bt  Mb.  Manages  Meigs:  Please  read  the  exhibits  attached  to  that 
deposition. 

By  Ma.  Israel:     That  with  reference  to  article  No.  3? 

Bt  Mb.  Manager  Meigs:    Ye%  this  is  on  the  same  article. 

Bt  the  Sbcbetaby:  The  exhibits  that  i^ipear  attached  to  the  inter- 
rogatories are  as  follows: 

EXHIBIT  "A." 

Insubance  Defabtment,  State  of  Washington, 
flOO.OO  Olympia,  September  14th,  1908. 

Received  from  Boston  Insurance  Company  one  hundred  dollars 
($100.00),  account  of  verification  of  report. 

J.  H.  Schively, 
No.  1976.  Deputy  Insurance  Commi99Um€r, 
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EXHIBIT  "B." 

Insubat^ce  Department,  State  of  Washington, 
$35.00  Olympia,  August  29th,  1908. 

Received  from  Boston  Insurance  Company  thirty-five  dollars,  ac- 
count of  entrance  fees. 

(Signed)     J.  H.  Schivelt, 
No.  546.  Deputy  Insurance  CommiaHoner. 

By  the  Secbetaby:     Deposition  of  George  O.  Hoadley. 

(1)  Q.    State  your  name  and  residence. 

In  answer  to  Interrogatory  No.  1,  the  witness  salth:  Oeorge  O. 
Hoadley,  San  Francisco,  California. 

(2)  Q.  State  what  connection  you  had  with  the  Boston  Insurance 
Company,  of  Boston,  Massachusetts,  In  August  and  September,  1908. 

In  answer  to  Interrogatory  No.  2,  the  witness  salth:  General  man- 
ager Pacific  Coast  department,  with  Harry  F.  Gordon;  this  firm  is  a  co- 
partnership, and  the  copartnership  has  the  Pacific  Coast  agency  for  this 
company. 

(3)  Q.  If  you  state  that  you  or  your  firm  were  at  that  time  agents 
for  said  company,  state  whether  or  not  as  such  agents  you  made  appli- 
cation for  said  company  to  do  business  In  the  State  of  Washington,  and, 
if  so,  In  what  manner  such  application  was  made. 

In  answer  to  Interrogatory  No.  3,  the  witness  salth:  We  made  ap- 
plication in  writing  In  August,  1908.  This  application  wfis  in  writing 
and  is  a  part  of  the  records  of  our  office. 

(4)  Q.  If  you  state  you  made  application  by  letter,  what  represen- 
tative of  the  Insurance  department  of  the  State  of  Washington  did  you 
receive  a  reply  from,  If  at  all,  and  what  representations,  if  any,  were 
made  in  such  reply  as  to  the  entrance  fees  required  for  admission? 

In  answer  to  Interrogatory  No.  4,  the  witness  salth:  I  cannot  find 
that  we  ever  received  a  reply.  Afterwards  we  turned  the  matter  over 
to  our  traveling  representative  and  he  completed  the  arrangement  for 
the  admission  of  the  company.  Since  receiving  notice  of  the  taking  of 
this  deposition  I  have  made  a  careful  search  through  the  files  of  our 
office  and  have  been  unable  to  find  any  reply  to  the  written  application. 
Our  traveling  agent,  who  was  then  in  the  State  of  Washington,  I  think 
took  the  matter  up  personally  with  the  department  there,  and  what  ne- 
gotiations he  had  with  them  I  do  not  know,  nor  does  Mr.  Gordon  know. 

(5)  Q.  Did  you  enter  the  Boston  Insurance  Company  in  the  State 
of  Washington  subsequent  to  the  date  of  said  letter,  and  if  so,  what 
amount  was  paid  as  entrance  fees? 

In  answer  to  interrogatory  No.  5  the  witness  saith:  We  did  enter 
it.  In  addition  to  the  usual  fee  for  entrance,  one  hundred  dollars  was 
paid  to  cover  verification  of  the  company's  affairs.  We  paid  this  by 
check,  such  check  being  No.  1887,  and  being  the  firm  check  of  Gordon  ft 
Hoadley.  This  check  was  drawn  on  the  American  National  Bank,  of 
San  Francisco,  and  bears  date  August  31st,  1908,  and  was  drawn  to  the 
order  of  J.  H.  Schlvely,  deputy  Insurance  commissioner.  The  canceled 
check  was  returned  to  us  and  bears  the  following  Indorsement:  "J.  H. 
Schlvely,  Depu.  Ins.  Com'er,  Pay  to  the  order  of  the  Capital  National 
Bank  of  Olympia,  Sam  H.  Nichols,  Insurance  commissioner;  pay  to  the 
order  of  First  National  Bank,  of  San  Francisco,  California;  Capital  Na- 
tional Bank,  Olympia,  Washington,  W.  J.  Foster,  Cashier."  I  do  not 
think  this  check  should  leave  the  possession  of  the  firm,  because  it  is 
firm  property  and  part  of  our  record. 

(Signed)     Geobge  O.  Hoadley. 

Subscribed  and  sworn  to  before  N.  E.  W.  Smith,  notary  public  in 
and  for  the  city  and  county  of  San  Francisco,  California. 
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Bt  Mb.  Lee:  That  completes  the  proof  on  article  No.  3 — ^the  deposi- 
tions of  Mr.  Hoadley  and  Mr.  Hedge,  one  being  the  president  and  man- 
ager of  the  company,  and  the  other  the  western  representative.  If 
counsel  has  nothing  to  offer,  we  will  proceed  to  the  proof  on  article 
No.  4. 

Bt  Mr.  Isbael:  I  do  not  have  to  ofter  anything  at  this  time. 

By  Mb.  Lee:  You  do  not  have  to;  I  am  asking  you  if  you  had 
anything. 

Bt  the  Pbesidinq  Officeb:  Mr.  Meigs  has  requested  me  to  ask  if 
Mr.  Lebo  is  in  the  room  at  this  time. 

[No  response  from  Mr.  Leho.] 

Bt  the  Chaib:    He  apparently  is  not  in  the  room,  Mr.  Meigs. 
Bt  Mb.  Lee:     Prior  to  the  introduction  of  the  deposition  in  connec- 
tion with  article  No.  4,  I  desire  to  read  the  article. 

ARTICLE  IV. 

That  the  said  J.  H.  Schively,  as  deputy  insurance  commissioner,  on 
February  19th,  1907,  demanded  of  and  received  from  the  Capitol  Life 
Insurance  Company,  of  Colorado,  the  sum  of  two  hundred  and  thirty- 
five  dollars,  two  hundred  of  which  appears  in  the  receipt  given  by  said 
Schively  for  verifying  the  report;  that  from  this  amount  the  state  re- 
ceived nothing  but  the  thirty-five  dollar  entrance  fee;  that  the  said 
J.  H.  Schively  had  no  authority  In  law  for  the  collection  of  anything 
but  the  thirty-five  dollar  entrance  fee  from  said  company. 

Wherefore,  the  said  Schively  in  demanding  and  receiving  from  the 
said  Capitol  Life  Insurance  Company  the  sum  of  two  hundred  and 
thirty-five  dollars,  was  guilty  of  extortion,  high  crimes  and  misde- 
meanors, and  malfeasance  in  office. 

.  Bt  Mb.  Lee:     In  connection  with  article  No.  4,  the  House,  through 
its  boards  of  managers,  offers  the  deposition  of  George  Graham,  Jr. 

Bt  the  PBESIDII9Q  OFFICER:  At  this  time,  the  court  will  take  a  recess 
for  ten  minutes  before  taking  any  proof  on  that  article. 

[Recess.] 

Bt  the  President:     Senator  Booth  will  take  the  chair. 
Bt  Mb.  Lee:    Mr.  President,  before  passing  to  the  proof  of  article  4, 
there  is  one  other  element  of  proof  I  want  to  ofter  in  connection  with 
•  article  3. 

Bt  the  Pbesiding  Offices:     Proceed. 

Jiiss  Ivy  Ferguson,  a  witness  produced  for  and  on  behalf  of 

the  complainants,  being  first  duly  sworn,  testified  as  follows : 

Direct  Examination — 

Bt  Mb.  Lee:    Q.    Miss  Ferguson,  Just  state  your  name. 
A.    lyy  Ferguson. 

Q.  And  you  are  employed  with  the  insurance  department  of  the 
state? 

A    Tes  sir. 

Q.    And  how  long  have  you  been  so  employed? 
A.    Over  six  years. 
—15 
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Q.    Were  you  there  in  September,  1908? 

A.    I  was. 

Q.  When  insurance  companies  apply  for  admission  and  the  en- 
trance fees  are  received,  state  what  entries  are  made  of  those  fees 
which  the  state  received. 

A.    A  voucher  is  given  to  the  company  for  the  amount  received. 

Q.  And  how  is  that  entry  made — on  what  books,  if  any,  in  the  in- 
surance department — showing  the  amount  received? 

A.  The  entry  is  made  from  the  voucher  book  into  the  ledger  of  the 
department 

Q.  Examine  this  [hands  the  hook  to  toitness],  and  state  whether 
or  not  it  is  the  original  ledger  book  of  the  insurance  commissioner's 
office. 

A.    That  is  the  original  ledger. 

Q.  State  if  all  the  advance  fees  or  entrance  fees  received  from 
various  companies  were  placed  in  that  ledger  book. 

A.    What  is  the  question? 

Q.  Are  the  entrance  fees  received  from  the  company  placed  in  that 
book? 

A.    The  statutory  fees,  yes. 

Q.  Now,  examine  page  347  of  this  book  and  state  what  the  book 
discloses  as  to  what  entrance  fee,  if  any,  was  received  from  the  Boston 
Insurance  Company;  and  if  so,  when? 

A.  The  entrance  fee  of  the  Boston  Insurance  Company,  amounting 
to  thirty-five  dollars,  was  received,  or  at  least  vouched  for — receipted 
for — on  August  29th,  1908. 

Q.    Who  made  these  entries.  Miss  Ferguson? 

A.    I  did. 

Q.  Would  those  indicate  the  amount  the  state  received  from  that 
company  at  that  time? 

A.    Yes. 

Q.  Do  you  know  whether  or  not  any  other  funds  were  received 
from  this  company  at  this  time? 

A.     I  do  not. 

Q.  You  are  willing  to  state  now,  are  you,  that  this  is  the  amount 
indicated  in  the  original  ledger  that  the  state  received  from  this 
company? 

A.    Yes. 

Q.    That  is  all. 

By  Mr.  Israel:     That  is  all.  Miss  Ferguson. 

By  Mr.  Lee:     And  we  enter  this  original  ledger  in  evidence. 

By  Mb.  Israel:  Had  counsel  called  my  attention  to  this  matter, 
your  honor,  before  he  called  this  witness,  I  would  have  admitted  cheer- 
fully that  all  the  money  received  at  that  time  by  the  State  of  Wash- 
ington was  thirty-five  dollars,  as  shown  by  this  ledger. 

By  Mb.  Lee:  Will  you  admit  it  as  to  the  next  article.  If  you  will, 
we  can  excuse  Miss  Ferguson  and  expedite  this  matter  wonderfully. 

By  Mr.  Israel:  Why,  certainly;  the  state  received  this  thirty-five 
dollars. 

By  Mr.  Lee:     And  nothing  more? 

By  the  Presidi:*o  Officer:     The  witness  is  excused. 

By  Mb.  Lee:  In  order  to  preserve  the  record  properly,  Mr.  Presi- 
dent, I  think  that  we  will  retain  this  witness  for  proof  in  the  next  case. 
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Bt  the  Pbesidino  Officer:  I  don't  see  why  you  should  take  up  the 
time  of  the  Senate  in  proving  matters  admitted  by  counsel  for  re- 
spondent 

Bt  Mr.  Lee:  It  is  simply  a  question,  Mr.  President,  whether  we  can 
stipulate  on  evidence  in  a  case  which  counsel  contends  is  criminal  or 
^iMiti-criminal. 

By  BIr.  Israel:  I  want  your  honor  right  now,  and  I  now  move  to 
strike  these  depositions.  You  cannot  use  depositions  in  a  criminal 
case.  I  make  the  formal  motion  now  that  you  strike  the  depositions 
on  the  admission  of  counsel  that  this  is  a  criminal  case. 

By  Mr.  Lee:  The  distinguished  counsel  for  respondent  is  always 
ready  to  jump  on  our  back.  The  presiding  officer  did  not  hear  such  an 
admission,  and  counsel  did  not  hear  it  I  said  that  according  to  coun- 
sel's contention,  this  was  a  criminal  or  9U(Mi-criminal  case. 

By  the  Presiding  Officer:  The  depositions  will  not  be  stricken. 
There  need  be  no  further  argument  on  that 

By  Mr.  Lee:  We  will  proceed  with  proof  on  article  4.  I  believe 
article  4  has  been  read  to  the  Senate.  In  this  connection  we  ofter  in 
evidence  the  deposition  of  Mr.  George  Graham,  Jr. 

By  the  Presiding  Officer:     The  secretary  will  read  the  deposition. 

By  the  Secretary:     Deposition  of  Mr.  George  Graham,  Jr. — 

(1)  Q.    State  your  name  and  residence. 

A.  George  Graham,  Jr.,  No.  204  Tabor  Opera  House  block,  Denver, 
Colorado. 

(2)  Q.  What  connection,  if  any,  did  you  have  with  the  Capitol  Life 
Insurance  Company,  of  Colorado,  in  February,  1907. 

A.  None,  at  that  date.  I  became  connected  with  the  company  on 
November  1st,  1907,  as  actuary. 

(3)  Q.  State  if  you  know  whether  or  not  J.  H.  Schively,  as  deputy 
insurance  commissioner  of  the  State  of  Washington,  in  1906  or  1907, 
made  any  representations  to  your  company  concerning  fees  necessary 
for  entrance  to  the  State  of  Washington,  and  if  so,  how  were  such 
representations  made? 

A.  Yes.  Such  representations  were  made  by  letter  in  answer  to 
inquiry  of  our  company. 

(4)  Q.  If  you  answer  the  foregoing  questions  in  the  affirmative,  and 
that  the  representations,  if  any,  were  made  by  letter,  state  whether  or 
not  the  purported  letters,  signed  by  J.  H.  Schively,  a  deputy  insurance 
commissioner,  marked  respectively  exhibits  "A"  and  "B"  and  attached 
hereto,  are  the  original  letters  received  by  your  company  containing 
such  representations. 

A.    Yes  sir,  they  are. 

(5)  Q.  Did  the  Capitol  Life  Insurance  Company,  of  Colorado,  sub- 
sequent to  the  receipt  of  said  letters,  or  either  of  them,  enter  the  State 
of  Washington,  and  if  so,  what  fees  were  paid  for  such  entrance? 

A.  It  did.  It  paid  two  hundred  and  thirty-five  dollars,  covering 
thirty-five  dollars  for  statutory  fee  and  two  hundred  dollars  for  veri- 
fication of  the  company's  first  report. 

(6)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative, 
did  your  company  receive  a  receipt  from  J.  H.  Schively,  as  deputy 
insurance  commissioner,  for  the  entrance  fee  paid. 

A.     It  did. 

(7)  Q.    If  you  answer  the  foregoing  question  in  the  affirmative. 
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state  whether  or  not  the  purported  receipt  signed  by  J.  H.  Schively,  as 
deputy   insurance   commissioner,   marked   exhibit   "0/'   and   attached 
hereto,  is  the  original  receipt  so  received? 
A.    Yes,  it  is. 

(8)  Q.  If  J.  H.  Schively,  as  deputy  insurance  commissioner,  or  any 
other  representative  of  the  insurance  department  of  the  State  of  Wash- 
ington, on  February  1st,  1907,  or  at  any  time  subsequent  thereto,  made 
an  examination  of  the  books,  records  or  securities  of  the  Capitol  Life 
Insurance  Company  of  Colorado,  would  you  know  of  such  examination 
having  been  made? 

A.    Yes. 

(9)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative, 
state  whether  or  not  such  examination  was  ever  made. 

A.  From  inquiry  from  officers  of  the  company,  whose  duty  It  is  to 
know,  I  have  learned  that  no  such  examination  was  made  between 
February  1st,  1907,  and  November  1st,  1907.  I  know  of  my  own  knowl- 
edge that  no  such  examination  has  been  made  since  November  1st,  1907. 

Oeoboe  Graham,  Jb. 
Subscribed  and  sworn  to  before  me  this  25th  day  of  July,  A.  D.  1909. 
My  commission  expires  April  3,  1913. 

[Seal]  Thomas  R.  Woodbow, 

Notary  Public  in  and  for  the  City  and 
County  of  Denver,  State  of  Colorado. 

EXHIBIT  "A." 

State  of  Washington,  Office  of  Insurance  Department. 

Olympia,  May  21,  1906. 
W,  T.  Standen,  Actuary,  Capitol  Life  Ins.  Co.,  Denver,  Colo. 

Dear  Sir:  Under  separate  cover,  I  forward  you  blanks  in  duplicate 
necessary  to  be  filled  out  in  seeking  admission  to  the  transaction  of 
business  in  this  state,  together  with  such  other  information  as  you  will 
require.  The  entrance  fees  are  two  hundred  and  thirty-five  dollars — 
$35.00  statutory  entrance  fees,  and  $200.00  for  the  verification  of  your 
securities  and  first  report,  all  of  which  must  be  paid  in  advance.  The 
cost  of  verification  exempts  you  from  further  expense  in  this  respect. 

Licenses  for  soliciting  agents  cost  $5.00  each,  and  must  be  issued  to 
the  individual  and  not  in  a  firm  name.    Should  a  firm  be  appointed  by 
you,  each  member  thereof  must  have  a  license. 
Very  truly  yours, 

J.   H.    SCHIVELT, 

Deputy  Insurance  Commissioner. 
Exhibit  "A."  T.  R.  W. 

EXHIBIT  "B." 

State  of  Washington,  Office  of  Department  of  Insurance, 

Olympia,  February  1,  1907. 
William  T.  Standen,  Actuary,  Capitol  Life  Ins.  Co.,  Denver,  Colo. 

(Received  Feb.  5th,  1907.) 
Dear  Sir:  Under  separate  cover,  I  forward  you  copy  of  our  insur- 
ance laws,  together  with  circular  letter  and  all  blanks  necessary  to  be 
filled  out  in  seeking  admission  to  the  transaction  of  business  In  this 
state.  The  entrance  fees  are  $235.00 — $35.00  statutory  fees  and  $200.00 
for  the  verification  of  the  company's  first  report  and  securities,  all  of 
which  is  payable  In  advance. 

Very  truly  yours, 

J.   H.   SCHIVELT, 

Deputy  Insurance  Commissioner. 
Exhibit  "B."  T.  R.  W. 
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EXHIBIT  "C." 

INSUBANCE  DeFABTMENT,  STATE  OF  WASHINGTON. 

$35.00  Olympia,  February  19,  1907. 

Received  from  Capitol  Life  Ins.  Co.  two  hundred  thirty-five  no-100 
dollars,  entrance  fees,  $35.00;  verifying  report,  $200.00. 

J.   H.    SCHIVELT, 

Deputy  Insurance  Commissioner, 
No.  2766 
Exhibit  "C."  T.  R.  W. 

Miss  Ivy  Ferguson  was  again  produced  as  a  witness  for  and 
on  behalf  of  the  complainants  herein. 

Bt  the  Presiding  Offices:  May  I  ask  Mr.  Lee,  if  this  is  to  be  the 
same  evidence  as  you  put  in  on  article  3. 

Bt  Mb.  Lee:     It  is  the  same  thing. 

By  the  Presiding  Officer:  It  strikes  the  presiding  officer  that  the 
admission  having  been  made  in  open  court  of  all  the  facts  that  the 
prosecution  intends  to  prove  by  this  witness,  there  is  not  any  necessity 
of  taking  up  the  time  of  the  Senate  with  her  testimony. 

By  Ma.  Lee:  Very  well,  if  the  presiding  officer  insists,  I  will  abide 
by  the  decision.  We  want  the  record  to  show  that  Miss  Ferguson  tes- 
tified in  connection  with  article  4  as  follows:  That  she  made  the  entry 
in.  the  ledger  concerning  the  entrance  fee  of  the  Capitol  Life  Insurance 
Company,  of  Colorado;  that  the  original  entry  in  the  original  ledger  of 
the  office  shows  that  the  state  received  $35.00  and  no  further  or  greater 
sum. 

By  Mb.  Israel:  That  is  all  admitted,  your  honor.  There  is  no 
necessity  of  proving  it. 

By  Mb.  Lee:    This  is  simply  to  preserve  the  record,  your  honor. 

By  Mb.  Lee:  That  concludes  the  proof,  Mr.  President,  on  articles 
3  and  4.    The  next  article,  Mr.  President,  will  be  article  19. 

J.  S.  Lichty,  a  witness  produced  for  and  on  behalf  of  the  com- 
plainants, being  first  duly  sworn,  testified  as  follows: 

Direct  Examination — 

By  Mr.  Lee:  Mr.  President  and  Gentlemen  of  the  Senate — Befom 
proceeding  with  the  testimony  I  will  read  article  19: 

[Article  19  read.] 

Q.  Mr.  Lichty,  state  your  name  to  the  Senate. 

A.  J.  S.  Lichty. 

Q.  And  your  residence. 

A.  Spokane,  Washington. 

Q.  State  whether  or  not  you  have  ever  been  identified  with  the 
Farmers'  Mutual  Livestock  Insurance  Company,  of  Spokane? 

A.  I  have. 

Q.  When? 

A.  All  the  time. 

Q.  Well  now,  give  the  dates  of  that  connection. 

A.  From  April,  1906,  until  January,  1909. 
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Q.  State  what  official  position,  if  any,  you  held  with  that  company? 

A.  Treasurer. 

Q.  During  the  entire  time? 

A.  Tes,  sir. 

Q.  State  what  examination,  if  any,  was  made  of  your  company  by 
J.  H.  Schively,  deputy  insurance  commissioner  of  the  State  of  Wash- 
ington— stating  the  time  when  it  was  made,  the  circumstances  under 
which  it  was  made,  the  time  consumed,  and  the  money  paid. 

A.    He  never  made  any  examination  of  the  company. 

Q.    Go  ahead  and  detail  what  you  mean  by  that  statement. 

A.  The  only  times  Mr.  Schively  came  to  our  office  was  at  two  dif- 
ferent times,  when  he  collected  one  hundred  dollars  the  first  time,  and 
another  a  hundred  and  fifty  dollars  the  second  time,  to  permit  us  to 
oontinue  business.  It  was  more  in  the  nature  of  a  visit  than  that  of 
an  examination. 

Q.  State  to  the  Senate  if  you  remember  whether  or  not,  on  or  about 
June  12th,  1906,  Mr.  Schively,  as  deputy  insurance  commissioner,  visited 
your  company  in  Spokane. 

A.    He  did. 

Q.  State  to  the  Senate  all  the  circumstances  as  you  remember  them 
attending  that  visit. 

A.  He  came  to  the  office  of  the  company  and  our  president  talked 
the  matter  over  with  him  and  told  him  we  wanted  permission  to  do 
business. 

Bt  Mb.  Israel:  One  moment,  pardon  me.  Were  you  present  at  the 
conversation? 

A.  I  was.  And  after  general  conversation  the  president  brought 
him  in  to  my  office  with  a  warrant  drawn  on  me  for  one  hundred  dol- 
lars.   I  made  out  a  check,  payable  to  J.  H.  Schively,  and  gave  it  to  him. 

Q.    Have  you  that  check? 

A.    I  have. 

Q.    Canceled  check? 

[The  witness  produces  checkbook  and  shows  check.  Check  submitted 
to  opposing  counsel.] 

Q.  Was  this  check  that  you  hold  in  your  hand  [hands  to  toitness], 
Mr.  Lichty,  the  check  that  was  paid  to  Mr.  Schively  at  that  time? 

A.    It  is. 

Q.    Was  that  check  paid  by  your  company? 

A.    It  was. 

Q.  State  whether  you  know  this  check  was  given  to  Mr.  Schively 
In  payment  of  his  visit  there  at  that  time  or  his  examination  at  that 
time? 

A.  Well,  he  did  not  examine  the  company.  It  was  given  to  him 
because  he  demanded  it. 

Q.    Demanded  it  in  your  presence? 

A.    Yes,  sir. 

Q.  State  to  the  Senate  what  was  said  and  done  at  that  time — ^what 
Mr.  Schively  said  and  what  he  did. 

A.  Well,  Mr.  Schively  said  that  his  usual  charge  was  two  hundred 
dollars,  but  Mr.  Farnsworth,  our  president,  told  him  that  he  ought  to 
cut  that  down  for  this  company.  It  was  just  beginning  business  and  it 
would  be  a  little  hard  on  the  company  to  pay  such  a  big  fee;  and  our 
president  thought  he  did  good  work  to  have  it  cut  down  to  one  hundred 
dollars. 


Digitized  by 


Google 


IMPBAGHMENT  PROCEEDINGS  251 

Q.  SUte  wliat  Mr.  Schlvely  said,  if  anything,  about  reducing  the 
original  amount  of  two  hundred  dollars. 

A.    He  consented  to  receive  one  hundred  dollars. 

By  Mb.  Lee:     I  offer  this  check  in  evidence  at  this  time. 

Bt  the  Presiding  Officeb:    Any  objections? 

Bt  BIk.  Israel:    No. 

By  the  Presiding  Officer:    The  check  will  be  admitted. 

By  Mr.  Lee:  Before  it  is  admitted  I  would  like  to  have  the  witness 
read  it  to  the  Senate. 

A.  "Spokane,  Wash.,  June  12th,  1906.  No.  1042.  Farmers'  and 
Mechanics*  Bank,  a  State  Bank.  Pay  to  the  order  of  J.  H.  Schively  one 
hundred  dollars  ($100.00).  Signed,  Farmers'  Mutual  Livestock  Insur- 
ance Company,  J.  S.  Lichty,  Treasurer." 

Q.    Are  there  any  endorsements  on  the  back? 

A.    The  endorsement  on  the  back  is  "J.  H.  Schively." 

By  Mr.  Lee:     I  offer  this  in  evidence. 

By  the  Presiding  Officer:    The  check  will  be  admitted. 

By  Mr.  Israel:  Well,  your  honor,  I  have  no  objections  to  it  being 
put  in  evidence,  but  right  now  we  might  as  well  straighten  out  this 
discussion.  I  would  not  have  permitted  it  to  be  read  without  it  was 
offered  in  evidence.  It  should  not  have  been  read  first  and  then  offered. 
I  understand  it  was  offered  first  and  then  read. 

By  the  Presiding  Officer:  I  asked  counsel  if  there  was  any  ob- 
jection and  he  said  no,  and  the  check  was  in  evidence  before  It  was  read. 

[Check  marked  "Article  XIX,  Complainanfs  Exhihit  No,  i."] 

Q.  State  whether  or  not  if  you  know  if  there  was  any  detailed  or 
itemized  statement  of  expenses  presented  to  the  company  at  this  time 
or  to  yourself  by  Mr.  Schively. 

A.    There  was  not. 

Q.  State  whether  or  not,  if  there  had  been  such  a  statement  of 
expenses  presented,  you  would  have  known  about  it. 

A.    I  would. 

Q.  State  to  the  Senate  how  long,  If  you  know,  Mr.  Schively  was  in 
that  office  at  the  time. 

A.    About  half  an  hour. 

Q.  That  was  at  the  time  this  check  for  one  hundred  dollars  was 
paid. 

A.    Tes,  sir. 

Q.  Mr.  Lichty,  state  to  the  Senate  what  your  expenses  to  Olympia 
would  be  or  were,  taking  one  day  to  come  and  one  to  return  and  one 
day  here. 

A.    At  how  much  a  day? 

Q.  I  mean  now,  traveling  expenses  and  legitimate  expenses  in- 
curred— ^actual  expenses. 

A.  Well,  my  ticket  and  sleeper  was  sixteen  dollars  and  ten  cents; 
but  that  is  excursion  rates— I  don't  know  Just  what  the  rate  is  regu- 
larly— and  about  two  dollars  a  day  for  the  time. 

Q.    You  don't  know  what  the  regular  railroad  fare  is,  from  Spokane 
to  Olympia,  do  you,  Mr.  Lichty? 

A.    Tes.    They  told  me  it  was  $20.50  round  trip. 
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Q.  ABsume  then  that  to  be  the  regular  fare.  What  would  your 
expenses  be  in  Olympia  for  a  day? 

A.    Oh,  I  am  living  for  two  dollars  a  day. 

Q.    What  would  they  be  in  Spokane  for  a  day. 

A.    About  the  same. 

Q.  State  to  the  Senate  then,  if  you  can  approximate  it,  what  a  trip 
from  Olympia  to  Spokane  and  return  would  be  with  a  day  or  two  in 
Spokane. 

A.    About  thirty  dollars. 

Q.  State  whether  or  not  any  subsequent  examination  was  made  of 
your  company  by  Mr.  Schively»  as  deputy  insurance  commissioner. 

A.    He  never  made  any  examination  of  the  company. 

Q.  State  whether  or  not  he  appeared  in  your  office  on  or  about 
October  9,  1906,  with  the  insurance  commissioner  of  the  State  of  Idaho. 

A.    October  9th,  1906,  he  did. 

Q.  State  to  the  Senate  what  was  then  and  there  said  and  done  by 
Mr.  Schively. 

A.  He  and  Mr.  Ligget,  the  insurance  commissioner  of  Idaho,  came 
in  together.  We  had  not  entered  the  State  of  Idaho  with  our  company, 
and  they  came  in  together  for  the  purpose  of  looking  over  the  com- 
pany's affairs,  as  we  wanted  to  enter  the  State  of  Idaho;  and  our  presi- 
dent, I  think,  solicited  the  eftorts  of  Mr.  Schively  to  help  us  to  get  into 
the  State  of  Idaho  with  Mr.  Ligget;  and  the  president  came  into  my 
office  with  these  two  gentlemen  and  introduced  them  and  asked  me  to 
make  out  a  check  for  three  hundred  dollars  to  pay  these  two  gentlemen 
for  their  services,  one  hundred  and  fifty  dollars  apiece.  I  made  out  the 
check. 

Q.    Did  you  make  out  one  check  or  two? 

A.    One  check  for  three  hundred  dollars. 

Q.  State  what  understanding,  if  any,  you  had  at  that  time  as  to 
the  compensation  that  he  should  receive. 

A.  I  asked  Mr.  Schively  who  I  should  make  the  check  to.  They 
said  they  only  wanted  one  check,  and  he  told  me  to  make  it  to  Mr. 
Ligget,  and  I  did,  with  the  understanding  that  it  was  to  be  divided 
equally  between  the  two  commissioners. 

Q.    That  understanding  was  had  then  and  there,  was  it? 

A.     Yes,  sir. 

Q.  In  your  presence  and  in  the  presence  of  Mr.  Schively  and  Mr. 
Ligget. 

A.    Yes,  sir. 

Q.    Was  there  any  examination  made  at  that  time? 

A.    Oh,  no. 

Q.  Would  you  have  known  of  an  examination  if  there  had  been  any 
made? 

A.    I  would. 

Q.    You  were  treasurer  of  the  company? 

A.    I  was. 

Q.    And  had  possession  of  the  books  of  the  company? 

A.    Yes,  sir. 

Q.    Was  there  any  attempted  examination  made  at  that  time? 

A.  Why,  they  looked  over  some  of  the  notes  that  we  held  for 
premiums.    There  was  no  examination  of  the  books. 

Q.  State  what  length  of  time  was  consumed  in  that  examination 
or  in  that  alleged  examination. 

A.    About  fifteen  minutes — not  over  half  an  hour. 

Q.    State  to  the  Senate  whether  or  not,  if  you  know,  any  detailed 


Digitized  by 


Google 


IBIPBACHMBNT  PROCSEDINOS  £99 

or  iteml9Eed  statement  of  expenses  Incurred  in  that  examination  was 
presented  at  that  time  to  you  or  to  any  official  of  the  company  in  your 
presence. 

A.     None  whatever. 

Q.  State  if  you  know  whether  or  not  any  itemized  statement  was 
presented  at  any  subsequent  time. 

A.    None  whatever. 

Q.  If  there  had  been  an  itemized  statement  presented,  would  you 
have  known  about  it? 

A.    I  would. 

Q.  In  that  connection,  Mr.  Lichty,  as  in  the  other  connection,  state 
to  the  Senate  what  your  actual  and  necessary  expenses  are  or  would 
be  from  Spokane  to  Olympia  and  return,  in  putting  a  day  or  two  in 
Spokane. 

A.    About  thirty  dollars. 

Cross-Exarninatian — 

Bt  Mb.  Israel:  Q.  Did  I  understand  you,  Mr.  Lichty,  that  you  had 
been  connected  with  this  company  for  a  long  time? 

A.    Sir? 

Q.  How  long  did  I  understand  that  you  had  been  connected  with 
this  company? 

A.    From  the  beginning,  about  April,  1906,  until  January,  1909. 

Q.    Are  you  with  the  company  now? 

A.    No,  sir;  the  company  is  not  in  existence. 

Q.    The  company  is  not  in  existence;  is  it  incorporated? 

A.    Yes. 

Q.    Hands  of  receiver,  is  it — gone  into  insolvency,  is  it? 

A.    Yes. 

Q.    Went  into  insolvency? 

A.    Hands  of  receiver. 

Q.    Live  stock  company? 

A.    Yes. 

Q.    When  did  it  go  into  the  hands  of  a  receiver? 

A.    About  February,  1909. 

Q.  Now,  before  its  going  into  the  hands  of  a  receiver,  where  was  its 
office  located? 

A.  Room  226,  Columbia,  part  of  the  time  and  part  of  the  time  in 
the  Rookery  building. 

Q.  Where  was  it  located  at  the  time  Mr.  Schively  came  to  make 
this  examination,  that  the  hundred  dollars  was  paid  for? 

A.  I  think  the  first  office  was  in  the  Jamison  building,  and  I  think 
it  was  in  the  Jamison  at  that  time. 

Q.  Well  now,  the  date  fixed  in  this  article  is  June  12th,  1906;  where 
was  your  company  office  on  June  12th,  1906? 

A.    I  think  it  was  in  the  Jamison  building. 

Q.  How  many  rooms  did  your  company  occupy  in  the  Jamison 
building? 

A.    One. 

Q.    Just  one  room? 

A.    Yes. 

Q.    Did  your  president  have  a  desk  in  the  room? 

A.    Yes. 

Q.    Did  you  have  a  desk  in  the  room? 

A.    I  did. 
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Q.  Any  other  oflicera  have  a  desk  in  the  room? 

A.  No,  I  think  not. 

Q.  Did  your  president  have  any  other  office? 

A.  I  don't  think  so. 

Q.  Was  he  engaged  in  any  other  business? 

A.  No. 

Q.  What  was  his  name? 

A.  Mr.  Famsworth — George  Famsworth. 

Q.  Was  he  engaged  in  any  other  business  or  any  other  firm? 

A.  No. 

Q.  Did  he  make  hlb  headquarters  in  this  room? 

A.  He  did. 

Q.  How  large  a  room  was  it? 

A.  Oh,  it  was  possibly  18  by  20. 

Q.  How  many  people  occupied  it  besides  yourself  and  Famsworth? 

A.  I  think  that  was  all  at  the  time. 

Q.  Don't  you  know? 

A.  Yes,  I  think  I  know. 

Q.  Anybody  occupy  it  before  or  afterwards  excepting  yourself  while 
you  were  occupying  it? 

A.  While  I  was  occupying  it? 

Q.  Yes,  outside  of  yourself  and  Famsworth? 

A.  Yes,  before  this  company  occupied  the  room  there  were  others 
occupied  it. 

Q.  Did  you  have  a  stenographer  or  bookkeeper  at  this  time? 

A.  No,  sir. 

Q.  Had  no  stenographer  or  no  bookkeeper? 

A.  No. 

Q.  PosiUve  of  that? 

A.  Yes. 

Q.  At  the  time  Schively  came  there? 

A.  Yes. 

Q.  What  time  in  the  day  on  the  12th  of  June  did  Schively  come  into 
your  office? 

A.  It  was  before  noon. 

Q.  How  much  before  noon? 

A.  Oh,  I  think  possibly  10  or  11  o'clock. 

Q.  Who  came  with  him,  if  any  one? 

A.  Mr.  Famsworth. 

Q.  Mr.  Famsworth  came  in  with  him? 

A.  Yes. 

Q.  What  was  the  first  thing  Mr.  Famsworth  said  to  you  when  he 
came  in? 

A.  He  introduced  me  to  Mr.  Schively. 

Q.  What  did  Mr.  Schively  say? 

A.  I  think  the  usual  greetings. 

Q.  Then  what  conversation  occurred? 

A.  Well,  the  conversation  was  on  our  business — doing  the  live  stock 
business— and  after  they  got  through  talking  business,  they  had  a  gen- 
eral conversation — friendly  conversation. 

Q.  Were  you  present  at  all  the  conversations? 

A.  I  was. 

Q.  Take  part  in  it? 

A.  I  didn't  take  much  part  in  the  conversation;  I  was  busy  at  the 
work. 
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Q.    What  were  you  doing? 

A.    Well,  I  don't  remember  what  I  was  doing. 

Q.  You  weren't  so  busily  engaged  but  what  you  could  hear  what 
was  going  on? 

A.    I  think  not 

Q.  ,  How  long  was  Mr.  Schlvely  in  your  office? 

A.    About  a  half  hour. 

Q.    How  far  apart  were  your  desk  and  the  president's  desk? 

A.    Across  the  room. 

Q.    well,  give  us  approximately  the  feet. 

A.    Well,  I  don't  think  we  were  over  ten  or  twelve  feet  apart. 

Q.  Did  Mr.  Schlvely  sit  at  Famsworth's  desk  or  your  desk  during 
the  talk? 

A.    Mr.  Famsworth's. 

Q.    Mr.  Famsworth's  desk? 

A.    Yes. 

Q.  Now,  I  would  like  to  know  generally  what  was  discussed  be- 
tween Famsworth  and  Schlvely  before  you  were  requested  to  draw  the 
check  after  he  came  in? 

A  Well,  the  conversation  was  principally  about  the  amount  we 
were  to  pay. 

Q.  About  the  amount  you  were  to  pay  for  the  examination — the 
amount  you  were  to  pay  Mr.  Schlvely? 

A    The  amount  we  were  to  pay  Mr.  Schlvely. 

Q.  That  was  about  all  that  was  discussed  in  the  office  with  you 
and  Famsworth,  wasn't  it? 

A.    Between  Mr.  Schlvely  and  Famsworth  as  to  business. 

Q.    That  was  about  all  that  was  discussed? 

A.    Yes. 

Q.  The  coming  of  Famsworth  and  Schlvely  into  the  office  resulted 
in  an  Introduction  of  Mr.  Schlvely  to  yourself? 

A.    Yes. 

Q.  And  then  the  passing  of  the  ordinary  civilities  of  the  day  and 
the  requesting  of  Mr.  Faraswor^  that  you  draw  a  check  for  Mr. 
Schlvely  for  $100.00? 

A.    Yes. 

Q.    And  you  proceeded  to  draw  the  check? 

A.    Yes. 

Q.  And  then  the  conversation  turned  upon  various  subjects,  and 
he  remained  about  a  half  hour  and  went  away? 

A.    Yes. 

Q.    Who  kept  the  books? 

A.    I  did. 

Q.    And  who  entered  the  premiums? 

A.    I  did. 

Q.    Had  those  all  on  your  book;  what  was  your  place  of  deposit? 

A    At  that  time  it  was  the  Farmers'  and  Mechanics'  bank. 

Q.    Who  kept  the  policy  register? 

A  The  policy  register  was  kept  in  my  office,  and  I  think  I  did 
most  of  it. 

Q.    Who  wrote  it? 

A.    I  did. 

Q.    Mr.  Famsworth  do  any  of  it? 

A    Part  of  it. 
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Q.  There  was  no  talk  In  your  office  then  relating  to  the  company's 
affairs  beyond  the  request  of  Famsworth  that  you  draw  a  check,  and 
the  drawing  of  the  check,  and  then  a  subsequent  discussion  generally 
as  to  the  affairs  of  the  Insurance  company? 

A.    That  is  about  all. 

Q.    Had  you  seen  Mr.  Schlvely  before  that  morning? 

A.    No,  I  had  never  met  him. 

Q.    Was  it  before  noon? 

A.    Yes. 

Q.  Do  you  know  what  Mr.  Famsworth  and  Mr.  Schlvely  had  been 
doing  that  morning,  before  they  came  to  your  office? 

A.    No,  I  do  not. 

Q.  Do  you  know  if  an  examination  had  been  made  by  Mr.  Schlvely 
— ^now  of  your  own  knowledge;  I  don't  want  any  hearsay. 

A.    Tes,  I  know  all  about  it 

Q.  You  weren't  present  with  Schlvely  or  Famsworth  during  the 
entire  morning,  were  you? 

A.  I  was  present  all  the  time  when  they  were  present,  In  the  pres- 
ence of  the  books. 

Q.  Now,  you  had  entered  your  company  to  do  business  In  the  State 
of  Washington  upon  affidavit  upon  the  17th  day  of  May,  hadn't  you? 

A.    Yes. 

Qr  You  had  entered  this  company  with  the  Insurance  commissioner 
on  the  17th  of  May  to  do  business,  granted  a  certificate  to  do  bosineBS 
In  the  State  of  Washington? 

A.  No,  we  had  a  license  to  do  business  before  that.  I  notice  we 
have  a  check  here  to  the  order  of  Sam  H.  Nichols  for  $36,  dated  April 
4th,  1906;  that  was  for  the  first  year's  license. 

Q.  Now,  you  made  your  proof  on  the  27th  of  May,  of  having  writ- 
ten $200,000.00  worth  of  insurance,  didn't  you? 

A.    I  don't  know  when  we  made  that  proof. 

Q.  Well,  you  had  made  that  proof  prior  to  the  coming  of  Mr. 
Schlvely,  hadn't  you? 

A.    I  don't  remember  about  that. 

Q.  Don't  you  know  whether  you  made  it  before  or  after  Mr. 
Schlvely's  visit? 

A.    No,  I  do  not. 

Q.  Did  you  make  proof  to  the  insurance  department  that  you  had 
written  $200,000  worth  of  business? 

A.    Yes. 

Q.  Have  you  got  any  memoranda  there  to  tell  you  when  you  made 
that  proof? 

A.    No. 

Q.  Don't  you  recall  that  it  was  before  Mr.  Schlvely  came  to 
Spokane? 

A.    It  is  quite  likely  so. 

Q.  Do  you  know  whether  Mr.  Famsworth  requested  Mr.  Schlvely 
to  come  to  Spokane  and  verify  your  statement,  and  examine  your  book 
of  policies  written? 

A.    Requested  Mr.  Famsworth? 

Q.    Mr.  Schlvely? 

A.    To  come  to  Spokane? 

Q.    Yes. 

A.    I  don't  know. 

Q.  And  the  first  you  say  you  saw  of  Schlvely  was  that  day  he 
came  into  the  office 

A.    Yes. 
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Q.    And  Famsworth  was  then  with  him? 

A.    Yes, 

Q.  Now,  you  are  quite  certain  you  didn't  have  a  stenographer  in 
the  office  at  that  time? 

A.    The  company  had  no  stenographer. 

Q.    Mr.  Famsworth  have  a  stenographer? 

A.  I  don't  remember;  if  Mr.  Famsworth  had  any  one,  I  don't  re- 
member. I  don't  remember  now  whether  I  had  a  stenographer  there 
at  the  time  or  not. 

Q.    Have  you  had  one  since? 

A.    Tes,  I  have  had  one  since. 

Q.    Have  one  now? 

A.    No. 

Q.    When  did  you  first  begin  using  a  stenographer  in  your  business? 

A.    I  don't  remember  when  that  date  was. 

Q.    Bid  Mr.  Famsworth  ever  have  a  stenographer  in  this  room? 

A    Not  up  to  that  time. 

Q.    Well,  that  is  not  the  question;  did  he  ever  have  one  at  all? 

A.    Yes,  afterwards. 

Q.    How  long  afterwards? 

A.  I  think  it  was  in  September,  about  September  or  October  of 
that  year. 

Q.  September  or  October  of  1906;  but  you  are  willing  to  swear  that 
ke  did  not  have  a  stenographer  there  on  June  12th,  1906? 

A  No,  I  wouldn't  swear  to  it.  I  can't  remember  whether  I  had  a 
stenographer  then  or  not. 

Q.    Have  you  got  your  general  check  book  there? 

A.    Yes,  for  the  company. 

Q.  Find  the  first  stenographer's  check;  just  turn  to  May  and  June 
of  your  check  book. 

Br  Mb.  Lee:  I  don't  see  the  materiality  of  this  at  this  time.  I  have 
allowed  counsel  a  wide  latitude,  but  when  It  comes  to  looking  up  the 
stenographer's  checks,  I  can't  see  any  materiality  to  that. 

Bt  Mr.  Israel:  I  want  to  fix  the  parties  present  during  that  half 
bour.  It  is  in  the  nature  of  an  impeachment  for  the  purpose  of  dis- 
puting the  witness,  and  for  the  purpose  of  determining  who  was  in  the 
nwm  at  that  time. 

Bt  the  Presiding  Officer:    Proceed. 

Bt  Mr.  Israel:  Q.  Do  you  know,  have  you  got  your  June  checks 
there,  from  the  first  of  June  to  the  thirtieth? 

A.  Yes;  I  haven't  got  the  checks  between  June  12th  and  August 
20th  here. 

Q.    Do  you  know  Mr.  Shrock? 

A.    I  do. 

Q.  Do  you  remember  Mr.  Schrock  being  in  your  office  in  June, 
1906;  of  his  being  in  your  office  at  any  time  along  about  the  twelfth  of 
Jnne,  or  before  the  twelfth  of  June? 

A  No,  I  don't  think  Mr.  Shrock  was  ever  in  my  office  or  In  the 
oompany  office. 

Q.  You  don't  think  he  ever  talked  in  your  office  with  a  stenog^ 
npher,  before  the  twelfth? 

A    No. 

Q.    I  understand  you  that  you  have  no  check  in  your  check  book 
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between  the  first  of  June  and  the  twentieth  of  August,  so  that  you  can 
tell  who  you  paid  anything  to? 
A.    No. 

Q.    But  you  have  the  checks  before  and  since? 
A.    Yes. 

Q.  Do  you  know  anything  about  what  inquiries  Mr.  Schively  made 
in  the  city  of  Spokane  about  the  standing  of  your  company  while  be 
was  there? 

A.    No. 

Q.  Do  you  know  about  the  examinations  or  any  conversations  with 
your  policyholders  while  he  was  there? 

A.    No. 

Q.    All  you  know  is  what  transpired  in  the  office? 

A.    Yes. 

Q.  And  the  first  thing  that  occurred  in  the  office  was  that  the 
president  came  in  with  Schively  and  told  you  to  draw  a  check  to 
Schively  for  $100.00? 

A.    I  didn't  say  that.    My  testimony  is  not  that  at  all. 

Q.  Well,  that  is  all  the  personal  knowledge  you  have  of  what  oc- 
curred that  day? 

A.    No  sir,  it  is  not. 

Q.    Were  you  with  Mr,  Schively  any  other  time  in  the  day? 

A.     I  wasn't. 

Q.  You  say  that  you  did  not  see  Mr.  Schively  anywhere  else  that 
day? 

A.    No. 

Q.  And  you  weren't  with  anybody  that  Schively  was  with  that  day 
except  in  this  office  at  that  time? 

A.  I  am  only  testifying  as  to  what  I  heard  Mr.  Schively  and  Mr. 
Famsworth  talk  about,  and  what  Mr.  Schively  and  I  talked  about  in 
the  conversation  we  had. 

Q.  That  is  exactly  what  I  have  been  trying  to  get  you  to  tell  a 
long  time  ago.  I  asked  you  to  give  us  generally  what  the  conversation 
was  between  Farnsworth  and  Schively  after  they  came  into  the  office, 
and  you  said  that  you  had  no  recollection  except  that  he  told  you  to 
draw  a  check,  and  general  matters. 

A.    I  didn't  tell  you  anything  of  the  kind. 

Q.    What  did  you  tell  me? 

A.    My  testimony  shows  what  I  testified  to. 

Q.  Well,  don't  you  think  it  would  be  more  expeditious  for  you  to 
repeat  it? 

A.  The  conversation  hinged  on  the  amount  of  money  we  should 
pay  Mr.  Schively.  He  said  the  customary  charge  was  $200.00,  and  our 
president  got  him  down  to  $100.00,  and  he  asked  me  to  draw  a  check 
for  the  $100.00  in  favor  of  Mr.  Schjively,  and  I  did. 

Q.  Where  did  this  conversation  occur,  in  your  private  office  or  in 
the  office  of  the  company? 

A.    It  was  all  in  the  same  office. 

Q.    It  was  all  one  and  the  same  room? 

A.    Yes. 

Q.  Now,  we  have  all  that  occurred  between  Schively  and  Farns- 
worth in  your  presence,  have  we? 

A.  Practically  all  pertaining  to  business.  The  rest  was  of  a  social 
character. 

Q.    Then  I  am  right  in  my  deduction  that  you  don't  know  what 
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Farnsworth  and  Schively  did  at  any  time  before  they  came  into  the 
offloe? 

A.    That  is  right. 

Q.  And  I  am  also  right  in  my  deduction  that  you  don't  know  what 
Schively  did  in  connection  with  your  company  or  any  other  company, 
or  any  investigation  of  it  outside  of  your  office? 

A.    That  is  right 

Q.  Now,  you  say  that  Mr.  Schively  and  Mr.  Ligget  came  to  the 
office. 

A.    Yes. 

Q.  You  were  at  that  time  seeking  entrance  for  your  company  In  the 
State  of  Idaho? 

A.    Yes. 

Q.    Mr.  Ligget  was  Insurance  commissioner  for  the  State  of  Idaho? 

A.    Yes. 

Q.  He  was  there  for  the  purpose  of  examining  your  company  as  to 
its  standing  and  solvency  and  securities  prior  to  admitting  it  into  the 
State  of  Idaho? 

A.    Yes. 

Q.  Your  president,  Mr.  Farnsworth,  had  asked  Mr.  Schively  to  be 
present  when  Ligget  was  there  to  help  your  company  to  make  a  show- 
ing, and  Inspect  your  certificate,  so  that  they  would  be  satisfactory  to 
Ligget? 

A.    That  is  about  right. 

Q.    Mr.  Schively  was  there  for  that  purpose? 

A.  I  don't  know  whether  Mr.  Schively  was  there  for  that  purpose 
or  whether  they  just  happened  to  be  there  together  on  the  same  day, 
or  how. 

Q.  Well,  it  don't  make  any  difTerence  how  Schively  got  into  Spo- 
kane; Schively  was  in  Spokane? 

A.    Yes. 

Q.  And  the  company  did  want  his  good  offices  with  the  commis- 
sioner of  the  State  of  Idaho  to  get  you  into  Idaho? 

A.    That  is  right. 

Q.    And  you  understood  that  he  was  an  expert  on  these  matters? 

A.    Yes. 

Q.  And  he  could  show  your  company  up  to  the  best  advantage  it 
could  be  shown  under  the  law? 

A.    Yes. 

Q.    And  you  wanted  the  benefit  of  that? 

A    That  is  right. 

Q.     From  Mr.  Schively? 

A.    Yes. 

Q.     J.  H.  Schively? 

A.    Yes. 

Q.    Didn't  make  any  difTerence  who  he  was? 

A.    That  is  right. 

Q.    Now  let  me  see  the  receipt,  check  to  Ligget. 

[Witness  hands  instrument  to  counsel.] 

Q.  Now,  I  would  like,  Mr.  Llchty,  to  have  you  detach  this  check — 
take  it  out  of  the  book — so  that  it  may  be  put  in  evidence. 

A.  I  don't  like  to  do  it.  I  gave  the  receiver  of  this  company  a 
receipt  for  these  two  books,  and  I  am  supposed  to  return  It  as  it  is. 

Q.  Well,  we  will  put  a  copy  of  it  in  the  record;  the  stub  is  No. 
1088,  October  9,  1906,  and  the  "9"  and  "1906"  are  in  figures;  to  E.  B. 
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Llgget,  marked  in  figures,  $300.00.  The  check  reads  number  1088,  The 
Old  National  Bank,  Spokane,  Washington,  October  9,  1906;  Pay  to  the 
order  of  E.  E.  Ligget  three  hundred  dollars  and  no  cents,  and  signed 
Farmers*  Mutual  Livestock  Ins.  Company.  J.  S.  Lichty,  Treas.  It  is 
indorsed  George  Famsworth,  E.  E.  Ligget  and  E.  L.  Ligget.  Now, 
who  was  the  E.  E.  Ligget?  He  was  the  Idaho  bank  commissioner, 
wasn't  he? 

A.    The  Idaho  commissioner  of  insurance. 

Q.    And  E.  L.  Ligget  was  home? 

A.    I  don't  know  who  E.  L.  Ligget  is. 

Q.  And  how  did  the  check  come  to  get  into  the  possession  of 
Famsworth? 

A.    Mr.  Famsworth  indorsed  it  as  identification. 

Q.    First? 

A.    Yes. 

Q.    He  was  the  first  indorser? 

A.    He  identified  these  people. 

Q.  You  will  notice  that  if  you  look  at  the  back  of  the  check,  both 
the  Ligget  indorsements  are  above  the  Famsworth  indorsement? 

A.    Yes. 

Q.    Did  you  see  Famsworth  indorse  it? 

A.  The  indorsing  was  done  in  the  office,  as  a  matter  of  identi- 
fication, so  they  could  get  it  cashed  at  the  bank. 

Q.    Who  indorsed  it  first? 

A.    Ligget  indorsed  it  first. 

By  Mb.  Israel:  That  again  shows  the  necessity  of  us  having 
this  check. 

Q.  Was  it  from  the  ink  off  of  your  desk  that  it  was  indorsed  at 
your  desk? 

A.  It  was  indorsed  right  there  at  our  office.  I  don't  know  whether 
it  was  at  my  desk  or  Mr.  Farnsworth's  desk.  It  was  done  in  the 
office. 

Q.  Were  the  words  *'E.  E.  Ligget"  and  "E.  L.  Ligget"  both  put  on 
there  before  Famsworth  indorsed  it? 

A.  I  don't  know.  That  E.  L.  Ligget  is  a  new  one  to  me.  I  don't 
know  who  he  is. 

Q.  Now,  is  it  not  a  fact  that  Mr.  Famsworth  indorsed  it  in  the 
office  and  handed  it  to  Mr.  Ligget  and  Mr.  Ligget  didn't  indorse  it 
until  afterwards? 

A.    That  might  be,  because  I  would  not  swear  to  that. 

Q.  Let  me  direct  your  attention  to  the  indorsements  of  E.  E. 
Ligget  and  E.  L.  Ligget.  The  two  names  are  written  with  the  same 
pen  and  in  the  same  handwriting  and  the  same  ink? 

A.    Looks   like  it. 

By  Mr.  Israex:  I  would  like  to  have  the  senators  look  at  this. 
It  will  become  important  bye  and  bye.  I  want  to  show  that  the  signa- 
ture of  Famsworth  is  apparently  the  last  indorsement;  that  the  signa- 
ture of  the  two  Ligget's  is  in  the  same  handwriting,  written  with  the 
same  ink  and  with  the  same  pen.  The  truth  is  often  discovered  by 
very  small  things,  and  I  desire  to  have  this  honorable  court  notice  that 
the  signature  is  in  the  same  handwriting,  the  same  pen  and  the  same 
ink. 

By  Senator  Presby  :  I  will  ask  that  in  a  matter  of  such  importance 
the  original  check  be  left  here,  to  be  here  in  the  trial  of  this  case. 
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Bt  thk  Pbxsidinq  Officer:  The  witness  has  agreed  to  leave  the 
check  here  until  after  the  t>lal,  with  the  understanding  that  we  will 
later  return  It    It  will  he  Introduced  In  evidence. 

Bt  Mb.  Israel:  Now,  Mr.  Llchty,  do  you  know  Miss  Mell  Lindsay? 
say? 

A.    I  know  of  her. 

Q.    Is  she  a  stenographer? 

A.     I  know  of  her. 

Q.    Did  she  ever  work  In  this  office? 

A.  She  worked  for  the  company  at  one  time,  but  not  during  this 
time. 

Q.    When  did  she  work  for  the  company? 

A.  She  was  employed  by  the  company  after  this  first  check  was 
paid  to  Mr.  Schlvely. 

Q.    How  long  afterwards? 

A.    Oh,  she  worked  for  the  company  only  a  short  time. 

Q.  How  long  was  It  after  the  first  check  was  paid  to  Mr.  Schlvely 
that  she  first  was  employed  by  the  company? 

A.  She  was  employed  by  the  company  just  about  a  month — about 
the  month  of  September. 

Q.    How  long  did  she  work  for  the  company  then? 

A.    Just  about  a  month. 

Q.  And  then  how  long  was  she  out  of  the  employment  of  the  com- 
pany before  she  came  back  Into  the  company? 

A.    She  never  returned. 

Q.    Did  she  work  for  your  president? 

A.    She  did  not 

Q.    Did  she  work  for  any  one  In  the  company's  office? 

A.    She  did  not 

Q.  What  work  was  she  engaged  In  while  she  was  working  for  the 
company?    What  were  her  duties? 

A  I  think  she  entered  Insurance  policies  on  the  record  and  did 
some  bookkeeping. 

Q.  Did  you  have  any  other  stenographer  in  the  office  after  Mr. 
Schlvely's  first  visit — any  stenographer  who  worked  for  the  company 
besides  Miss  Mell  Lindsay? 

A.    After  Mr.  Schlvely's  first  visit? 

Q.    Yes? 

A.    Yes. 

Q.    Who  was  she? 

A    I  think  It  was  Miss  Nelson. 

Q.    How  long  did  she  work  for  the  company? 

A.    Well,  she  worked  along  after  this  Miss  Lindsay. 

Q.    For  how  long  a  time? 

A.    Well,  possibly  two  months. 

Q.  Did  she  work  for  your  president,  besides  working  for  the  com- 
pany at  any  time? 

A    No  sir.    She  was  employed  by  the  company. 

Q.  Only? 

A.  Only. 

Q.  Did  any  other  stenographer  work  for  the  company? 

A.  No,  sir;  I  do  not  think  so. 

—16 
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Q.  Did  any  other  stenographer  work  in  the  company's  office  room 
for  your  president? 

A.    Do  you  mean  afterwards,  or  at  any  time? 

Q.    Yes. 

A.    Tes,  we  had  one  afterwards. 

Q.    Who  was  she? 

A    My  daughter. 

Q.    Did  your  president  have  a  stenographer  at  any  time? 

A.    Not  the  president  individually;  no,  sir. 

Q.  Was  there  any  other  stenographer  working  in  the  office  outside 
of  this  company's  stenographer? 

A    No,  sir. 

Q.  Or  before  this?  Did  all  of  these  stenographers  make  the  entries 
in  the  policy  register? 

A.    Tes,  I  think  they  all  had  more  or  less  to  do  with  it. 

Q.    Now,  where  is  that  policy  register? 

A.    It  is  in  the  hands  of  the  receiver. 

Q.    Who  is  the  receiver? 

A.    Mr.  St.  Morris. 

Q.    What  is  his  baptismal  name,  or  what  is  his  first  name? 

By  the  WiTiTESs  [Addressing  Mr,  Edge} :    What  is  his  name? 

By  Mb.  Manaqeb  Edge:     Charles. 

Q.    Where  does  he  reside? 

A.    Spokane. 
>  Q.    Where  has  he  this  policy  register? 

A.    In  the  Hyde  block. 

Q.  Do  you  know  that  practically  all,  if  not  all,  of  the  entries  in 
that  policy  register,  in  the  month  of  June,  1906,  were  in  a  woman's 
handwriting? 

A.    No,  sir;  I  could  not  swear  to  that 

Q.    Will  you  say  that  they  are  not? 

By  Mb.  Manages  Edge:  If  the  court  please,  I  believe  that  this  is 
extending  too  far. 

A.    No. 

By  Mb.  Manageb  Edge:  Just  a  moment.  Counsel  wants  to  know 
what  the  handwriting  is  in  a  certain  policy  book  back  in  Spokane  dur- 
ing certain  months.  That  has  absolutely  nothing  to  do  with  what  this 
witness  testified  in  chief.  I  do  not  know  whether  this  is  for  the  purpose 
of  testing  his  credibility  or  not  It  is  certainly  immaterial.  If  counsel 
can  be  permitted  to  go  ahead  on  certain  immaterial  and  irrelevant  mat- 
ter throughout  this  trial  with  all  of  the  witnesses,  this  trial  will  go  on 
to  an  interminable  length,  and  we  may  as  well  eliminate  this  immaterial 
matter. 

By  the  PbesiDing  Officeb:  The  court  will  allow  the  attorney  for 
the  respondent  to  proceed,  with  the  request  that  he  confine  himself  to 
material  matters  only  as  well  as  he  can.  We  are  allowing  a  great 
deal  of  latitude  in  these-  examinations. 

By  Mb.  Isbael:  Q.  Now,  are  you  prepared  to  say  that  practically 
all,  if  not  all,  of  the  entries  that  show  in  that  book,  in  that  policy 
register,  for  that  period  are  in  the  handwriting  of  a  woman? 

A    What  year? 
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Q.  June,  1906. 

A.  I  am  not  prepared  to  swear  to  that  point. 

Q.  Will  you  produce  that  register  here  at  this  court? 

A.  I  have  nothing  to  do  with  that  register. 

Q.  Tou  got  to  those  books  you  have  there  [indicating].  Can  you 
not  get  the  register  in  the  same  way? 

A.  I  suppose  I  could. 

Q.  Will  you  produce  that? 

A.  I  will,  if  I  am  required. 

Br  Mb.  Israel:  Will  the  managers  request  the  witness  to  produce 
this  book. 

By  Mb.  Lee:  I  do  not  think  we  should  be  called  upon  to  make 
any  request  of  that  nature. 

Br  THE  Pbesidino  Offices:  It  was  in  the  power  of  the  attorney 
for  the  respondent  to  have  had  that  book  here,  If  he  wanted  it. 

By  Mb.  Lee:  Does  the  president  rule  that  the  book  cannot  be 
brought  here,  unless  it  is  shown  that  it  is  of  some  relevancy,  or  un- 
less the  proper  request  was  made?  The  board  of  managers  feel  that 
if  in  any  way  it  will  assist  counsel  upon  a  material  matter  they  will 
grant  the  request. 

By  Mb.  Isbael:  I  will  state  to  you  that  I  deem  it  a  very  material 
matter  to  this  cause  to  know  who  was  present  in  this  company's  room 
at  the  time  that  the  witness  pretended  to  testify  as  to  what  occurred. 

By  Mb.  Manageb  Edge:  In  what  way  could  that  be  determined  by 
showing  the  witness  a  book,  in  somebody  else's  possession? 

By  Mb.  Isbael:  I  propose  to  impeach  this  witness;  to  show  that 
there  were  other  people  present  in  the  room  and  heard  the  conversa- 
tion that  occurred  there,  and  which  has  been  detailed  by  the  witness 
and  did  not  occur  as  he  testifies,  and  that  at  that  time  he  had  a 
stenographer,  and  that  the  stenographer  kept  his  policy  records.  That 
is  what  I  propose  to  show  in  connection  with  this  witness.  It  is  go- 
ing to  be  quite  material,  I  deem  it,  in  the  eyes  of  this  board  of 
managers,  that  this  Senate  believe  the  testimony  of  this  witness.  Now, 
for  the  purpose  of  testing  his  credibility,  if  he  had  a  stenographer 
there  and  if  the  stenographer  kept  his  policy  register  at  the  time,  and 
the  witness  testified  that  he  had  no  stenographer  there  and  that  he 
kept  it  himself,  that  is  what  I  want  to  show.  Now,  I  simply  re- 
quested that  the  young  gentleman  instruct  this  witness  to  obtain 
these  books.  Simply  say  me  nay,  and  I  will  ask  the  president  pro  tem- 
pore for  subpoena  duces  te  cum  for  this  receiver  to  come  here  to  Olym- 
pia  and  bring  that  book,  so  that  he  will  be  here  when  I  want  him.  I 
could  avoid  the  subpoena  duces  te  cum  and  the  consequent  extra  cleri- 
cal work  and  expense  if  you  will  grant  the  producing  of  the  book. 

By  Mb.  Lee:  This  is  cross-examination,  and  we  are  not  going  to 
ask  of  a  man  any  request  like  that.  If  counsel  wants  this  witness,  let 
him  subpoena. 

By  the  Pbesidinq  Officeb:     The  incident  is  closed;  proceed. 
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By  Mb.  Isbael:  Q.  Did  you  have  a  typewriter  In  your  office,  or 
a  machine,  in  June,  1906? 

A.  Yes. 

Q.  Did  either  you  or  Mr.  Famsworth  operate  it? 

A.  I. operated  it. 

Q.  You  did  the  typewriting  yourself? 

A.  Yes. 

Q.  Did  you  do  all  of  the  office  corresponding  of  Mr.  Farnsworth, 
or  did  he  do  some  of  it? 

A.    Everything  that  was  written  on  the  typewriter  I  did, 

Q.  Did  you  do  general  office  corresponding  or  did  Mr.  Famsworth 
do  any  of  it?  Did  Mr.  Famsworth  dictate  the  letters  to  you  and  you 
did  the  typewriting? 

A.    Yes,  sometimes. 

Q.    And  you  wrote  the  letters  on  the  typewriter  for  him? 

A.    Yes. 

Q.    And  he  would  afterwards  sign  them? 

A.    Yes. 

Q.    I  believe  that  is  all. 

[Witness  excused J\ 

By  Mb.  Isbael:  I  would  like  to  ask  from  the  presiding  officer 
that  the  president  pro  tempore  issue  a  subpoena  duces  te  cum  for 
Charles  St.  Morris,  of  Spokane  (to  come  and  bring  with  him  the  policy 
register,  ledger  and  cash  book  of  the  Farmers'  Mutual  Live  Stock  In- 
surance Company,  as  well  as  the  check  books — canceled  checks  of  the 
same  company  for  the  months  of  May  and  June,  1906),  and  ask,  at 
this  time,  that  the  subpoena  duces  te  cum  be  placed  in  the  hands  of  the 
proper  person  for  serving  it. 

By  the  PBEsmiira  Officeb:     That  will  be  referred  to  the  president. 

By  Mb.  Isbael:     Yes,  that  is  why  I  made  it  through  you. 

By  the  Pbesident:     The  subpoena  will  be  issued. 

By  Mb.  Lee:  Article  No.  20  of  the  articles  of  impeachment,  upon 
which  we  now  expect  to  introduce  proof,  reads  as  follows: 

ARTICLE  20. 

That  on  April  16th,  1907,  said  J.  H.  Schively,  as  deputy  insurance 
commissioner,  examined  the  books  and  records  of  the  Walla  Walla 
Fire  Insurance  Company,  of  Walla  Walla,  Washington;  that  subse- 
quently, and  on  July  29th,  1907,  an  official  examination  was  made  of 
the  same  company;  that  in  each  case  said  Schively  demanded  of  and 
received  from  said  company  the  arbitrary  sum  of  two  hundred  dollars 
for  making  such  examinations,  which  sums  were  greatly  in  excess  of 
his  expenses  incurred  in  said  examinations;  that  in  neither  case  did 
the  said  Schively  present  to  the  said  company  any  itemized  or  de- 
tailed statement  of  expenses  incurred  in  making  said  examinations,  or 
either  of  them,  as  by  law  he  was  required  to  do. 

Wherefore,  the  said  J.  H.  Schively,  as  deputy  insurance  commis- 
sioner, was  guilty  of  extortion,  arbitrary  and  oppressive  conduct,, 
gross  impropriety  and  malfeasance  in  office. 
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Mr.  O.  E.  Parker,  a  witness  produced  on  behalf  of  the  com- 
plainants, being  first  duly  sworn,  testified  as  follows : 

Direct  examination — 

Bt  Mr.  Lee:  Q.  State  your  official  connection,  if  any,  with  the 
Walla  Walla  Fire  Insurance  Company  in  1907. 

A.    I  was  treasurer. 

Q.    Were  you  treasurer  during  the  entire  year? 

A.     I  think  I  was — yes. 

Q.  State  whether  or  not  J.  H.  Schively,  as  deputy  insurance  com- 
missioner, came  to  your  company's  headquarters  in  Walla  Walla  on  or 
about  Aprlt  16th,  1907,  to  examine  the  books  of  the  company? 

A.    Tes,  some  time  near  that. 

Q.  Now,  Mr.  Parker,  state  to  the  Senate  in  your  own  language 
what  transpired  there;  what  examination  if  any,  was  made;  what 
time  was  consumed,  what  was  said  and  done,  and  what  check,  if  any, 
was  issued  for  same,-  and  just  in  your  own  way,  as  loud  as  you  can, 
detail  to  the  Senate  all  of  the  transaction. 

A.  Well,  the  president  sent  for  Mr.  Schively  to  examine  the  com* 
pany,  so  that  we  could  enter  in  some  of  the  states.  He  came  over  and 
made  an  examination.  He  was  in  town  about  a  day,  I  believe — between 
trains,  I  think  it  was.  I  do  not  know  how  many  hours  he  spent  with 
us,  but  I  think  it  was  possibly  three  and  it  may  have  been  longer — 
perhaps  not  that  long. 

Q.    Who  do  you  mean  by  "we"? 

A.    The  president  and  secretary  and  myself. 

Q.  Was  there  an  examination  of  the  company  made  at  that  time, 
If  you  know? 

A.    Yes;  there  was. 

Q.    Extending  over  what  period  of  time,  approximately? 

A.  I  believe  it  was  possibly  about  three  hours.  I  do  not  remember 
the  exact  time. 

Q.  Now,  state  to  the  Senate  what,  if  anything,  was  said  about  the 
compensation  for  the  examination? 

A.  Mr.  Schively  said  that  his  regular  charge  was  two  hundred 
dollars  for  examination — that  is,  every  examination  that  he  made,  he 
made  the  usual  charge  of  two  hundred  dollars. 

Q.  State  what,  if  anything  else,  was  done  and  said  at  the  time  that 
this  statement  was  made. 

A.    That  is  all  I  remember  of  at  that  time. 

Q.  State  whether  or  not  you,  or  any  official  of  the  company  in  your 
presence,  paid  the  amount  asked  or  made  any  objection  to  that  amount? 

A.    No,  not  at  that  time. 

Q.    Or  at  any  other  time? 

A.  Well,  while  I  was  in  Seattle  I  met  Mr.  Schively.  He  said  that 
his  regular  charge  was  two  hundred  dollars,  but  since  we  were  all 
there  together— that  is,  since  he  and  I  were  there  together— that  if 
he  did  not  have  to  make  a  trip  to  Walla  Walla,  why,  it  would  just  be 
his  official  charge  for  entrance  fees,  which,  I  think,  was  about  thirty- 
five  dollars. 

Q.  This  you  are  now  detailing  is  with  reference  to  another  trans- 
action in  Seattle? 

A,    Tes.    That  was  upon  the  organization  of  the  company. 

Q.  Tou  understand,  we  are  now  concerned  with  what  occurred  in 
Walla  Walla,  on  or  about  the  12th  of  June,  1906.    Tell  the  Senate  what, 
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if  anjrthing  else,  happened  at  that  time  in  regard  to  the  compensatioa 
that  Mr.  Schively  said  was  the  usual  amount. 

A.  Mr.  Holloway,  who  was  president  of  the  company,  told  me  to 
sign  a  check  for  the  two  hundred  dollars.    I  did  so. 

Q.    Have  you  the  original  check  book  there  with  you? 

A.    I  have  the  original  check  book  here  with  me,  yes. 

Q.  What  became  of  those  checks,  if  anything,  after  they  were  can- 
celed and  returned  to  the  company? 

A.  Just  after  we  went  into  the  hands  of  the  receiver,  there  was 
a  great  many  things  disposed  of,  and  where  they  went  I  do  not  know. 

Q.    Tou  have  never  seen  the  canceled  checks  since  then? 

A.    No. 

Q.  State  whether  or  not  you  drew  a  check  for  two  hundred  dal- 
lars,  payable  to  the  order  of  John  H.  Schively,  on  that  date,  the  12th 
of  June,  1906? 

A.    No,  sir;  April  18th  was  the  first  two-hundred-dollar  check. 

Q.    That  was  payable  to  whom? 

A.    To  J.  H.  Schively. 

Q.  At  that  time  did  Mr.  Schively  present  any  detailed  statement 
of  expenses  in  regard  to  the  examination  to  you? 

A.    Not  that  I  know  of.    No,  not  to  me. 

Q.  Do  you  know  whether  or  not  he  presented  any  detailed  state- 
ment to  the  president  of  the  company? 

A.  No,  sir;  I  do  not  know  that  he  did,  but  I  think  that  if  he  did  the 
president  would  have  said  something  about  it 

Q.  Do  you  know  whether  or  not  this  check  for  two  hundred  dollars 
was  drawn  to  comply  with  his  general  request  that  that  waa  a  flat  ex- 
amination fee,  or  to  comply  with  the  detailed  statement  of  expenses? 

By  Mb.  Isbael:  I  want  to  state  to  the  court  that  that  is  very  lead- 
ing, and  objectionable  upon  that  ground. 

Bt  the  Presiding  Officeb:  We  might  as  well  allow  a  little  latitude 
on  these  questions.    It  will  save  time. 

Bt  Mb.  Israel:     I  realize  that,  but  this  is  going  pretty  far. 

[Question  read.] 

A.    This  was  a  regular  charge. 

Q.    He  said  that  to  you,  did  he,  at  that  time? 

A.  I  do  not  remember  whether  he  said  that  at  that  time  or  not 
He  had  previously;  that  was  his  regular  charge. 

Q.    Previously  what? 

A.  That  was  upon  the  organization  of  the  company.  He  told  me 
about  the  $200.00,  so  we  knew  what  we  had  to  pay  when  he  came  over. 

Q.  State  to  the  Senate  what  your  expenses  are  from,  or  were  from, 
Walla  Walla  to  Olympia  and  return,  assuming  you  spent  a  few  days 
in  Walla  Walla? 

A.    Oh,  |35  I  think  would  cover  it 

Q.  State  whether  or  not  there  was  a  subsequent  examination  ot 
the  affairs  of  that  company  made  by  Mr.  Schively  on  or  about  July 
29th,  1907? 

By  Mr.  Israel:     In  what  article  is  that? 

By  Mr.  Lee:     The  last  portion  or  the  middle  portion  of  article  20. 

By  Mr.  Israel:     [Examining  article]  Oh,  yes,  I  see;  very  well. 

[Question  read.] 

A.  Tes,  about  July  29th  he  made  another  examination  at  our  re- 
quest— that  is,  at  the  president's  request  rather. 
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Q.  That  Is,  three  or  four  months  subsequent  to  the  first  examina- 
tion in  April.  1907? 

A.    That  was  July,  after  the  April  examination,  yes. 

Q.  State  what  time,  if  any,  was  consumed  in  the  examination  which 
occurred  in  July,  1907,  if  you  remember. 

A.    What  Is  that? 

Q.  State  how  much  time  Mr.  Schlvely  took  or  consumed  In  the  ex- 
amination of  that  company  in  July,  1907. 

A.    I  do  not  know. 

Q.    Can  you  approximate  It? 

A.    I  was  not  in  the  office  at  the  time. 

Q.  State  whether  or  not  any  compensation  was  paid  to  him,  If  you 
know? 

A.    Yes,  I  signed  a  check  for  $200.00,  and  I  left  it  behind. 

Q.  State  to  the  Senate  the  circumstances  under  which  you  signed 
the  second  two-hundred-dollar  check,  payable  to  Mr.  Schlvely. 

A.  Mr.  Holloway  had  called  Mr.  Schlvely  to  make  an  examination 
of  the  company,  so  that  we  would  be  prepared  to  enter  New  York. 

Q.  Well,  state  what  happened.  If  anything,  after  that  call  by  Mr. 
Holloway. 

A.    Well,  that  was  all  that  I  know  of  on  that  second  occasion. 

Q.    Well,  did  you  issue  this  check  upon  that  call  of  Mr.  Holloway? 

A.  I  signed  the  blank  check  and  left  It  with  Mr.  Holloway  to  give 
to  Mr.  Schlvely. 

Q.  Do  you  know  whether  or  not  any  statement  of  expenses  was 
presented  on  the  subsequent  date,  namely,  on  July  29,  1907? 

A,    No,  I  do  not. 

Q.    If  there  had  been,  would  you  have  known  about  it? 

A.    I  think  I  would. 

Q.    Were  the  books  of  this  company  In  your  possession? 

A.     Yes,  sir. 

Q.    Were  they  In  your  possession  on  these  two  dates? 

A.    They  were. 

Q.  Now,  in  regard  to  the  second  item  of  two  hundred  dollars,  state 
to  the  Senate  approximately  what  your  expenses  are  or  were  from 
Walla  Walla  to  Olympia  and  return,  assuming  that  you  would  spend 
two  days  in  Walla  Walla? 

A.  That  would.  Including  sleeper,  be  eleven  dollars  and  ninety 
cents;  that  Is  for  one  way. 

Q.  What  would  you  approximate  the  total  expense,  as  you  did  in  the 
other  case? 

A.    Well,  about  thirty-five  dollars,  I  think  would  cover  it  for  me. 

€hro89-€xamination. 

Bt  Mb.  Isbaex:  Q.  When  did  your  company  go  Into  the  hands  of 
a  receiver? 

A.    I  think  It  was — well,  some  time  in  the  last  of  December,  1908. 

Q.  December,  1908? 

A.  Yes. 

Q.  What  position  did  I  understand  you  occupied  with  the  company? 

A.  Treasurer. 

Q.  What  other  officers  did  the  company  have? 

A.  A  president  and  secretary. 

Q.  President  and  the  secretary  and  treasurer? 

A.  And  a  treasurer. 
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Q.  And  who  was  the  president? 

A.  C.  K.  Holloway. 

Q.  And  where  is  he  now? 

A.  I  think  he  is  down  in  Oakland,  California. 

Q.  And  who  was  the  secretary? 

A.  C.  H.  Spencer  was  at  that  time. 

Q.  And  where  is  he  now? 

A.  I  think  he  is  in  Seattle. 

Q.  Now.  where  was  your  company's  office  in  April,  1907,  in  Walla 
Walla;  where  were  you  located? 

A.    In  the  Ransome  building. 

Q.    How  many  rooms  did  that  cover? 

A.  A  large  general  office,  and  the  treasurer  and  secretary  were  In 
another  room  and  the  president  had  a  room  of  his  own. 

Q.  There  was  a  large  general  office,  a  smaller  private  office,  in  which 
was  yourself  and  the  secretary? 

A.    Tes. 

Q.    At  least  was  used  by  yourself  and  secretary? 

A.    Yes. 

Q.    And  still  another  private  office  that  was  used  by  the  president? 

A.    Yes. 

Q.    And  there  were  other  employes,  I  presume,  in  the  main  office? 

A.    Oh,  yes. 

Q.  And  the  president  and  secretary  and  treasurer  had  employes  in 
their  office  as  well? 

A.  No.  Yes,  the  president,  I  believe — I  forget  whether  he  had  a 
stenographer  in  there  or  not,  or  whether  he  called  one  in  when  he 
wanted  to. 

Q.  Now,  if  I  understand  you  rightly,  you  made  application  to  enter 
the  Walla  Walla  Fire  Insurance  Company  as  a  fire  insurance  company 
in  the  State  of  Washington  to  Mr.  Schively  at  Seattle? 

A.    Yes. 

Q.  And  at  that  time  he  informed  you  that  the  entrance  fee  was 
$36.00  and  you  paid  him  that  amount  of  money? 

A.    A  check  was  sent  to  him  for  that  amount  of  money. 

Q.  There  was  no  request  or  requirement  made  from  him  then  for 
any  advance  examination  fee. 

A.    No. 

Q.  Now,  then,  later,  about  April  12th. —  Well,  first  your  company 
conformed  to  the  law  of  the  state  as  it  then  existed  by  furnishing  the  in- 
surance commissioner's  office  with  a  copy  of  your  articles  of  incorpora- 
tion and  the  name  of  your  officers  and  the  amount  of  your  assets,  and 
that  you  had  complied  with  the  various  laws  of  the  United  States,  and 
your  unimpaired  capital — all  the  things  required,  you  had  furnished — 
that  was  at  the  time  you  were  admitted  for  the  $35.00? 

A.    All  that  Mr.  Schively  wanted  to  know  he  knew  at  that  time. 

Q.  Now  then,  he  did  not  go  to  Walla  Walla  until  he  was  requested 
by  your  president  to  come  there  and  examine  your  company  in  April? 

A.    That  is  it. 

Q.  He  came  to  Walla  Walla  at  the  request  of  your  president— not 
upon  his  own  motion? 

A.    At  the  request  of  the  president. 

Q.  Now,  at  that  time  your  company  wanted  to  enter  some  foreign 
jurisdiction,  didn't  it? 

A.    Yes. 
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Q.  Wliat  state  was  it  you  wanted  to  go  Into,  Mr.  Parker,  at  the 
time  you  sent  for  the  insurance  commissioner,  do  you  remember? 

A.  I  don't  remember  exactly.  New  York  was  one  that  we  wanted 
to. 

Q.    That,  I  understand  you  to  say,  was  the  second  time  he  came  over. 
A.    Well,  both  times. 

Q.  Did  your  insurance  company,  at  the  time  your  president  sent 
for  Mr.  Schively  to  come  to  Walla  Walla  with  the  idea  of  examining 
your  company  and  finding  if  you  were  in  condition  to  go  into  a  foreign 
state — into  New  York — did  you  have  a  general  counsel  or  attorney? 

A.    Attorney  for  the  company,  you  mean? 

Q.    Yes,  sir. 

A.    We  had  an  attorney  there,  yes. 

Q.    The  company  had  an  attorney  in  Walla  Walla? 

A.    Yes. 

Q.    To  whom  it  went  for  advice  in  all  matters,  did  it  not? 

A.    I  believe  so,  yes. 

Q.  Now,  it  was  necessary,  in  the  estimation  of  your  president,  that 
you  have  the  advice  of  Mr.  Schively  as  to  .the  condition  of  your  com- 
pany before  you  ventured  trying  to  go  to  New  York,  wasn't  it? 

A.  No,  sir,  it  was  the  difTerent  states  that  required  Mr.  Schively's 
signature  to  the  statements  that  were  sent  them. 

Q.  The  difTerent  states  required  a  certificate  of  examination  by 
jour  insurance  commissioner? 

A.    Yes. 

Q.  And  you  wanted  Mr.  Schively  to  come  over  and  make  your  ex- 
amination, so  you  could  have  such  a  certificate? 

A.    Yes. 

Q.    Now  then,  at  this  time  you  were  in  the  treasurer's  office? 

A.    Yes,  sir. 

Q.    And  your  president,  whose  name  was  what? 

A.     C.  K.  Holloway. 

Q.  And  through  him  the  request  was  made  of  Mr.  Schively  to  come 
to  Walla  Walla? 

A.    Yes. 

Q.    Now,  you  saw  Mr.  Schively  in  and  about  the  office  for  how  long? 

A.  I  would  not  say  the  exact  time,  but  I  think  it  was  possibly  two 
or  three  hours,  or  maybe  longer. 

Q.  Now,  during  that  day,  Mr.  Parker,  were  you  with  Mr.  Schively  all 
the  time? 

A.  I  was  not  right  with  him.  I  was  on  the  other  side  of  the  desk. 
The  two  desks  were  back  to  back. 

Q.  During  that  time  was  Mr.  Schively  at  any  part  of  the  time  with 
the  president  in  his  room? 

A.    I  don't  know  whether  he  was  or  not 

Q.    Don't  remember? 

A.     No. 

Q.  Were  the  president  and  Mr.  Schively  out  of  the  building  and 
about  town  without  your  being  with  them  during  the  day? 

A.    Oh,  yes,  I  think  so. 

Q.  Was  there  any  conversation  or  consultation  between  the  presi- 
dent and  Mr.  Schively  at  any  time  during  the  day  that  you  were  not  a 
party  to,  that  you  were  not  present? 

A.    Well,  I  suppose  there  was,  but  I  don't— 


Digitized  by 


Google 


250  JOURNAL  OP  THE  SENATE 


Q.    Undoubtedly  was.     Tou  and  Mr.  Schiyely  had  an  automobile 
ride  that  day? 
A.    Yes. 

Q.  And  the  president  had  him  out  when  you  were  not  with  him 
during  the  day? 

A.  Well,  the  president  was  with  me  at  that  time,  I  belieye.  I  am 
not  positive;  I  think  so. 

By  the  Presidino  Offices:  I  fail  to  see  the  materiality  of  all  this. 
I  am  trying  to  allow  a  yery  reasonable  latitude. 

Q.  At  that  time  you  were  showing  Mr.  Schively  the  properties  of 
the  company? 

A.    Yes,  and  the  city  generally. 

Q.    Did  you  see  Mr.  Schiyely  after  he  left  the  office. 

A.    I  think  we  took  him  right  after  we  left  the  office. 

Q.    I  mean  did  you  see  him  any  more  about  Walla  Walla? 

A.    No. 

Q.    Did  you  know  when  he  left  Walla  Walla  finally? 

A.  I  did  not  see  him  leave,  but  he  said  he  was  going  to  leave  that 
night. 

Q.  The  second  coming  of  Mr.  Schively  was  at  the  request  of  your 
president? 

A.    Yes. 

Q.    And  at  that  time  you  were  discussing  going  into  New  York? 

A.    Who? 

Q.    Your  company. 

A.    Yes. 

Q.    And  you  were  away  at  the  time  this  examination  was  made? 

A.    Yes. 

Q.  All  you  know  is  that  you  left  a  check  for  two  hundred  dollars 
to  pay  for  it. 

A.    No.  I  left  a  blank  check. 

Q.    A  blank  check  filled  in  for  two  hundred  dollars. 

A.    Yes. 

Q.    You  did  not  fill  in  the  amount? 

A.    No. 

Q.    You  left  that  for  the  president? 

A.    Yes. 

Q.  You  don't  know  that  either  at  the  time  of  the  first  or  the 
second  examination— or  you  don't  know  first  to  what  extent  the  second 
examination  went,  because  you  were  not  there? 

A.    I  was  not  there. 

Q.  And  you  don  t  know  whether  Mr.  Schively  furnished  your  presi- 
dent, Mr.  Holloway,  at  either  one  of  those  times  with  any  statement  of 
any  kind? 

A.    I  don't  think  so.    Mr.  Holloway  did  not  say  anything  about  it 

Q.  I  will  grant  you  that.  You  don't  think  he  did,  but  you  don't 
know  of  your  own  knowledge. 

A.  No;  I  think  that  if  he  had,  it  would  have  been  handed  over  to 
me. 

Q.  Very  likely;  very  likely;  but  you  don't  know  as  a  matter  of  fact 
that  he  did  not  leave  a  memorandum  at  any  time? 

A.    No,  I  don't  know  it  postively,  although  I  never  saw  any. 

Q.  Neither  do  you  know,  nor  do  you  pretend  to  say,  Mr.  Parker,  as 
to  whether  Mr.  Holloway.  in  invitng  Mr.  Schively  over  there,  got  from 
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him  information  as  an  evidence  regarding  conditions  and  affairs  and  re- 
sources of  companies  for  the  purpose  of  doing  business  in  foreign  juris- 
dictions, or  sought  any  advice  from  him  outside  of  his  office  as  insurance 
commissioner. 

A.  That  was  all  he  was  sent  for  at  that  time,  was  to  examine  our 
books. 

Q.    But  you  are  not  prepared  to  say  to  what  extent  he  was  used  by 
your  president  while  he  was  there? 
A.    No. 

[Witness  excused,] 

Bt  Mb.  Lee:  It  will  take  but  a  few  moments  to  get  the  evidence  of 
Mr.  Dorsey  M.  Hill,  who  is  the  receiver  of  this  company. 

Bt  the  Pbesidino  Offices:     Tou  have  got  twelve  minutes  yet. 

Bt  Mb.  Lee:     That  will  be  ample  time. 

Bt  the  Pbesidino  Officeb:  These  witnesses  that  have  testified,  do 
counsel  for  either  side  want  them  kept  in  attendance,  or  are  they  ex- 
cuBed  for  good? 

Bt  Mb.  Lee:    Unless  Mr.  Israel  objects. 

Bt  Mb.  Isbael:  I  don't  know  that  I  will  need  them,  your  honor,  but 
I  would  not  like  to  say  that  I  would  not  want  them. 

Bt  the  Pbesidino  Officeb:     How  soon  can  you  determine? 

Bt  Mb.  Ibbael:  When  we  get  a  little  further  into  this  matter, 
probably,  tomorrow  morning. 

Bt  the  Pbesidino  Offices:  Very  well,  they  are  excused  until  tomor- 
row morning. 

Bt  Mb.  Isbael:  The  court  will  appreciate  that  there  is  no  chance  for 
consultation  at  this  time  as  to  whether  we  will  need  them  or  not 

Dorsey  M.  Hill,  a  witness  produced  for  and  on  behalf  of  the 
complainants,  being  first  duly  sworn,  testified  as  follows: 

Direct  examination — 

Bt  Mb.  Lee:     Q.    State  your  name  to  the  stenographer. 

A.    Dorsey  M.  Hall. 

Q.    And  your  residence. 

A.    Walla  Walla,  Washington. 

Q.  What  connection,  if  any,  have  you  had  in  the  past  with  the 
Walla  Walla  Fire  Insurance  Company? 

A.    I  was  appointed  receiver  on  January  12th,  1909. 

Q.  State  whether  or  not  as  such  receiver  the  books  of  the  company, 
or  the  purported  books,  came  into  your  possession. 

A.  They  are  all  in  my  possession,  having  come  in  there  some  time 
since. 

Q.    From  whom  did  you  receive  the  books? 

A.    From  the  treasurer  and  from  the  secretary. 

Q.    Mr.  Parker,  treasurer? 

A.    Mr.  Parker  and  Mr.  Conaway. 

Q.    Those  books  in  your  possession  now? 

A-    They  are. 

Q.    Do  those  books  include  the  stubs  of  the  check  books? 

A.  They  do.  That  is  the  book  Mr.  Parker  had  on  the  stand  [refer- 
ring to  the  hook  on  the  table]. 


Digitized  by 


Google 


5t52  JOURNAL  OF  THB  8BNATB 

Q.  State  whether  or  not  that  is  the  book  that  came  Into  your  poe- 
session  as  the  >  check  book  or  the  stubs  of  the  check  book  of  the  com- 
pany. 

A.    It  did. 

Q.  State  whether  or  not,  Mr.  Hill,  that  book  shows  two  checks 
paid  to  Mr.  Schively  in  April  and  July,  1907,  and  if  so,  what  for? 

A.  On  April  18th,  1907,  there  is  a  check  for  two  hundred  dollars 
made  out  to  J.  H.  Schively;  fees  and  taxes. 

Bt  Mb.  Israel:  When  you  speak  of  a  check,  do  you  mean  a  check  or 
a  stub? 

By  the  Witness:     He  asked  me  what  the  stub  showed?. 

By  Mb.  Israel:     Well,  he  used  the  word  "check"  and  so  did  you. 

By  the  Witness:  Well,  there  is  a  check  stub  in  the  check  book  as 
of  April  18,  to  J.  H.  Schiyely,  |200,  for  fees  and  taxes. 

By  Mb.  Ljee:     How  about  July,  1907? 

A.  There  is  a  stub.  No.  339,  for  |200  on  July  29,  1907,  to  order  of 
J.  H.  Schively. 

Q.    State  what  you  know  became  of  the  books. 

A.  The  books,  in  my  opinion,  were  destroyed  in  Seattle.  There 
was  a  temporary  receiver  appointed  and  I  was  made  permanent  re- 
ceiver about  ten  days  afterwards,  and  I  have  never  been  able  to  find  a 
check,  and  I  understand  they  were  destroyed  in  Seattle. 

Q.  To  your  knowledge,  Mr.  Hill,  you  don't  know  about  the  examin- 
ation of  the  property. 

A.  I  know  nothing  about  the  examination  except  what  the  check 
book  and  the  cash  book  show. 

Q.    Have  you  the  cash  book  with  you? 

A.    I  have. 

Q.  Examine  the  cash  book  and  state  to  the  Senate  what  that  shows 
relative  to  these  two  items. 

A.  The  cash  book,  at  page  13,  shows  an  item  on  April  16,  J.  H. 
Schively,  examination,  for  two  hundred  dollars.  That  is  the  first  one. 
The  second  one  is  on  July  29th,  page  51,  J.  H.  Schively — ^no  notation  for 
what  it  was  for— $200.00. 

Q.  So  that  the  one  shows  for  examination  fee  and  the  other  no 
notation? 

A.    Yes. 

Q.  That  cash  book  came  into  your  hands  as  the  original  cash  book 
of  the  company? 

A.    It  did. 

Q.    You  received  it  from  the  same  oflice,  did  you? 

A.    I  received  it  from  the  company. 

Q.  Now  state,  Mr.  Hill,  what  your  actual  expenses  were,  approxi- 
mately, incurred  in  the  trip  from  Walla  Walla  to  Olympia,  assuming 
that  you  would  be  either  two  days  in  Olympia  or  say  two  days  in  Walla 
Walla,  reversing  the  case  either  way. 

A.  Thirty  or  thirty-five  dollars.  Thirty-five  dollars  would  be 
ample. 

Q.  State  whether  that  would  actually  cover  your  actual  traveling 
expenses. 

A.    It  would. 

Q.    How  many  days'  time  would  that  consume? 

A.    Oh,  a  couple  of  days  in  Olympia. 
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Q.  And  If  you  should  consume  three  days'  time  In  Olympia,  or 
Walla  Walla,  state  what. 

A.  Oh,  that  would  be  three  or  four  dollars  extra,  according  to  the 
kind  of  hotel  you  went  to. 

Cross-examination — 

Bt  Mb.  Israel:  Q.  You  are  the  receiver  of  the  Walla  Walla  Fire 
Insurance  Company? 

A.    I  am. 

Q.     Closing  up  its  affairs  now? 

A.    Yes,  sir. 

Q.  You  will  pardon  me,  but  I  understood  the  counsel  who  made  the 
opening  statement  to  say  that  he  would  show  that  the  affairs  of  your 
company  were  in  a  bad  shape.  Is  it  not  true  that  you  have  issued  a 
circular  that  your  receivership  will  pay  all  its  indebtedness,  dollar  for 
dollar? 

A.  No,  I  have  issued  no  circular.  I  have  written  several  letters,  If 
you  will  allow  me  to  explain  the  question — 

Q.    Yes. 

A.  Stating  that  if  the  assets  of  the  company,  which  were  under 
question  in  court,  were  held  good  by  the  court,  the  company  would  pay 
dollar  for  dollar.  If  they  were  not,  practically  nothing  would  be  paid. 
No  circular  has  been  sent  out  to  that  effect,  though. 

Q.  The  first  stub  that  you  have  there  of  a  check  reads  "fees  and 
taxes"? 

A.    Yes,  sir. 

[Witness  excused.] 

Bt  Mb.  Manaoeb  Meigs:  Now,  unless  there  is  some  special  reason 
for  detaining  this  witness,  we  would  like  to  have  him  excused  tonight, 
Mr.  Israel. 

By  Mb.  Lee:     He  came  down  from  the  mountains  and  left  his  family. 

Bt  Mb.  Manageb  Meigs:  It  will  mean  a  delay  of  two  days,  if  he 
is  detained  tonight 

By  Mb.  Isbael:     Where  did  you  come  from? 

Bt  the  Witness:  From  Walla  Walla — from  up  in  the  mountains 
near  Walla  Walla. 

Bt  Mb.  Israel:  I  cannot  conceive  of  needing  the  witness,  and  I  will 
simply  do  this  with  you:  I  will  agree  to  let  the  witness  go  with  the 
understanding  if  it  becomes  absolutely  necessary  I  will  send  for  him 
to  come  back  before  the  case  is  finally  closed. 

By  Mb.  Lee:     Yes. 

By  the  Pbesidinq  Offices:  Mr.  Dorsey  Hall  will  be  excused.  All 
other  witnesses  will  report  tomorrow  morning  at  9:30.  Anything 
further? 

By  Mb.  Lee:     Nothing  else,  Mr.  President,  tonight. 

At  4:45  p.  m.  the  Senate,  sitting  as  a  court  of  impeachment, 
adjourned  until  tomorrow  morning  at  9:80  a.  m. 
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Senatjb  Chamber, 
Oltmpia,  Wash.,  August  17,  1909. 
The  Senate,  sitting  as  a  court  of  impeachment,  convened  at 
9:30  a.  m. 

Bt  the  President:     Senator  Knickerbocker  will  take  the  chair. 

By  the  Presiding  Officer:  Mr.  Israel,  have  yon  yet  determined 
upon  behalf  of  the  respondent  whether  or  not  the  witnesses  sworn  yes- 
terday may  be  excused? 

By  Mr.  Israel:     They  may  be,  so  far  as  respondent  is  concerned. 

By  the  Presiding  Officeb:  The  witnesses  who  testified  before  this 
court  yesterday  may  be  excused. 

By  Mr.  Lee:  Mr.  President,  at  this  time  and  before  introducing 
proof  on  other  articles,  on  behalf  of  the  board  of  managers,  I  desire 
to  offer  as  corroborative  evidence  of  articles  3  and  4,  which  were  be- 
fore the  Senate  yesterday,  the  depositions  of  eight  or  ten  men,  identi- 
fied with  eight  or  ten  other  companies,  for  the  primary  purpose  d 
showing  the  absence  of  mistake  or  inadvertance  on  the  part  of  Mr. 
Schlvely;  for  the  further  reason  to  show  a  scheme  or  a  system  that 
had  been  in  operation  for  the  past  year  or  two  covering  the  same  of- 
fenses identically  set  forth  in  articles  3  and  4.  Now,  counsel  for  the 
respondent  being,  as  we  all  admit,  an  eminent  criminal  lawyer.  Is 
familiar  with  the  rules  of  criminal  law,  and  I  take  this  as  a  criminal 
case  as  an  Illustration  only,  in  order  to  show  that  if  it  is  applicable  in 
a  criminal  case,  it  certainly  is  applicable  in  an  impeachment  case. 
Counsel  well  knows,  and  the  lawyers  of  this  body  know,  that  in  a 
criminal  prosecution  for  all  cases  of  robbery,  extortion,  embezzlement, 
etc.,  ordinarily  it  is  not  permissable  to  show  the  commission  of  an  in- 
dependent and  distinct  crime  in  order  to  show  the  guilt  or  innocence 
of  the  man  in  the  particular  case  under  prosecution.  But  there  is  a 
well-defined  exception,  universally  established  by  the  courts  of  this 
Union  and  set  down  by  the  common  law,  and  it  is  to  this  effect, 
especially  in  embezzlement:  When  a  man  is  under  prosecution  for  em- 
bezzlement, and  the  state  assumes  to  prove,  extending  over  a  long 
length  of  time,  that  the  man  who  committed  a  series  of  embezzle- 
ments which  shows  a  system  or  scheme  on  his  part,  that  evidence  is 
not  only  admissable,  but  is  the  best  evidence  that  can  be  Introduced. 
I  challenge  your  attention  to  articles  3  and  4,  which  allege  that  the 
deputy  Insurance  commissioner  charged  a  certain  amount  of  money  for 
verification  of  reports.  In  that  connection  I  call  your  attention  to 
almost  every  other  article  of  Impeachment,  which  was  to  the  effect  that 
he  did  almost  exactly  the  same  thing.  It  Is  not  made  for  the  purpose 
of  showing  a  distinct  and  independent  offense,  but  for  the  purpose 
of  corroboration;  for  the  purpose  of  showing  a  crime  and  a  system; 
for  the  purpose  of  showing  It  as  not  done  accidentally,  inadvertently, 
or  that  he  was  mistaken;  for  the  purpose  of  showing  knowledge  on  the 
part  of  Mr.  Schlvely  when,  as  is  charged  in  articles  3  and  4,  he  made 
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these  demands.  With  these  three  of  four  preliminary  explanations, 
let  me  challenge  the  court's  attention  to  a  few  authorities,  and  bear 
in  mind  if  this  rule  is  applicable  in  a  criminal  case,  how  much  more 
it  ought  to  be  applicable  in  an  impeachment  case.  As  you  have  already 
learned,  the  rules  of  criminal  law  do  not  obtain  in  all  their  strict- 
ness. Now,  before  citing  an  authority  or  two  in  point,  allow  me  to 
challenge  the  attention  of  this  body  to  the  expediency  of  this  rule.  If 
it  becomes  necessary  to  reintroduce  new  articles,  and  counsel  is  given 
time,  if  he  is  to  answer,  it  means  that  it  would  delay  the  time  of  this 
Senate,  and  will  consume  the  time  on  the  same  provisions  we  ofEer 
here  in  corroboration,  and  we  do  not  offer  these  things  merely  from  a 
point  of  view  of  expediency,  but  because  they  are  admissible,  and  I 
am  simply  challenging  your  attention  to  the  expediency  end  of  it  be- 
cause I  know  the  senators  are  interested  in  that,  for  were  we  to  submit 
amended  articles  it  would  be  the  same  proof  we  ofter  in  support  of 
articles  3  and  4.  Now,  the  supreme  court  of  the  State  of  Washington, 
(32nd  Wash.,  on  page  140),  in  an  able  opinion  by  Judge  Dunbar,  has 
this  to  say  (I  may  say  that  this  case  of  the  State  vs.  Pittam  was  an  em- 
bezzlement case).  The  prosecution  was  for  a  specific  criminal  ofPense, 
namely,  embezzlement  An  ofter  was  made  by  the  state  to  show  that 
other  acts  had  been  conmiitted  within  the  prior  year  or  two  years 
preceding  the  offense  alleged  in  the  information.  Judge  Dunbar,  writ- 
ing the  opinion  for  the  supreme  court  in  this  case,  has  not  been  over- 
ruled, as  an  investigation  shows,  and  he  says  as  follows: 

It  is  a  well-established  rule  that  it  is  not  competent  to  show  the 
commission  by  the  defendant  of  other  distinct  crimes  for  the  purpose 
of  proving  that  he  is  guilty  of  the  crime  charged;  but  for  the  purpose 
of  construing  the  actions  or  of  ascertaining  the  intent  of  the  defendant 
in  the  commission  of  the  acts  proven  other  independent  culpable  acts 
are  sometimes  admissible  in  evidence.  In  this  case,  for  instance,  the 
defendant  admitted  having  received  $160,  which  he  is  charged  with 
embezzling,  the  circumstances  being  that  he  took  to  the  bank  for  de- 
posit a  check  in  favor  of  the  corporation  for  $343.19,  informing  the 
teller  that  he  desired  $150  of  the  amount  in  cash,  the  remainder  to  be 
placed  to  the  credit  of  the  corporation,  but  he  disclaimed  any  intent 
to  wrongfully,  appropriate  the  said  amount  of  $150.  We  think  it  was 
competent  to  show  that,  in  the  general  scheme  he  adopted  in  keeping 
his  accounts  with  his  employers,  the  result  was  the  appropriation  by 
him  of  the  funds  of  the  employers;  not  for  the  purpose  of  prejudicing 
a  Jury  against  him  by  proving  the  commission  of  independent  crimes, 
but  to  throw  light  on  his  intentions  in  the  perpetration  of  the  particular 
transaction,  constituting  the  crime  charged. 

So  also  here  we  offer  these  depositions  regarding  similar  trans- 
actions, not  to  show  Mr.  Schively  guilty  or  innocent  as  to  articles  3 
and  4,  but  to  show  a  scheme  and  system  and  absolute  absence  of  a  mis- 
take or  Inadvertance  and  a  knowledge  of  the  acts  which  he  did,  and 
which  we  charge  in  articles  3  and  4  he  was  guilty  of  the  crime  of  ex- 
tortion. Judge  Dunbar  cites  an  expert  opinion  from  Wharton  on 
Criminal  Evidence,  which  I  will  not  take  the  time  to  read,  which  is 
exactly  in  line  with  the  decision  of  Judge  Dunbar,  and  we  think  the 
evidence  we  are  about  to  introduce  is  competent. 
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Now,  it  iB  an  elementary  principle  of  law,  counsel  must  admit,  and 
I  won't  consume  the  time  of  this  Senate  with  the  citation  of  an  addi- 
tional case,  and  this  case  comes  so  near  being  in  point,  Mr.  President 
and  gentlemen  of  the  Senate.  It  was  a  case  that  went  up  to  the 
Texas  court  of  appeals,  and  the  facts  were  these:  (This  is  the  27th 
Texas  Appeals,  628).  A  county  officer  was  charged  with  the  crime  of 
extortion.  Theretofore  he  had  been  cited  for  another  and  distinct 
ofPense  for  the  crime  of  extortion.  On  the  trial  of  his  subsequent 
case  for  extortion  the  state  attempted  to  prove  and  was  permitted  to 
introduce  the  prior  indictment  for  extortion,  which  was  an  independent 
and  distinct  ofPense,  and  had  absolutely  no  connection  with  the  sub- 
sequent offense.    The  Texas  court  in  its  opinion  says: 

For  the  purpose  of  tending  to  show  a  knowledge  on  the  part  of  the 
defendant  that  the  evidence  admitted  by  the  trial  court  was  not  law- 
ful, the  indictment  put  in  evidence  by  the  state  over  defendant's  ob- 
jection was,  we  think,  admissible  testimony. 

That  case  is  exactly  in  point  here,  gentlemen.  In  this  case  we  con- 
tend that  this  evidence  is  admissible  and  competent,  not  to  show  his 
guilt  or  innocence  of  this  other  ofEense,  but  to  show  that  he  had  a 
knowledge  at  the  time  he  extorted,  or  as  he  is  alleged  to  have  extorted 
in  articles  3  and  4 — in  other  words,  to  show  that  he  had  a  guilty  knowl- 
edge because  he  pursued  the  same  scheme  or  the  same  system  for  a 
year  or  two.  We  propose  in  corroboration  of  those  articles  to  in- 
troduce this  testimony. 

By  Mb.  Israel:     Give  me  a  list  of  them,  please. 

Bt  Mjl  Lke:  Depositions  on  article  5,  which  charges  the  same  of- 
fense; article  6,  article  7,  article  8,  article  9,  article  10,  article  11,  ar- 
ticle 12,  article  13,  article  15,  and  article  16. 

By  the  Presiding  Officer:  Mr.  Lee,  I  would  suggest  that  you  tor- 
mally  offer  one  of  those  depositions  in  evidence,  and  if  it  Is  not  ob- 
jected to  it  will  be  received. 

By  Mr.  Lee:  That  would  be  perhaps  the  expeditious  way  of  get- 
ting at  it.  I  offer  the  deposition  of  Mr.  Pierce,  connected  with  the 
Colorado  National  Life  Insurance  Company,  of  Denver,  Colorado. 

By  Mr.  Israel:  Now,  if  your  honor  please,  I  object  to  this  intro- 
duction, and  I  do  not  object  to  it.  I  object  to  it  if  it  is  for  any  other 
purpose  than  the  law  allows.  I  have  no  quarrel  or  objection  to  it  if 
it  is  introduced  in  a  conceded  case  that  the  law  permits  such  testi* 
mony.  While  I  lay  no  claim  to  the  flattering  statement  of  the  young 
gentleman  that  I  am  an  eminent  criminal  lawyer,  or  eminent  in  any 
respect,  I  heartily  agree  with  him  in  his  statement  that  I  do  know 
something  about  the  criminal  law,  and  it  is  so  elementary  that  it 
seems  to  me  that  counsel  has  wasted  his  time  in  making  his  lengthy 
argument  and  in  making  his  remarks  as  to  my  knowledge,  because  if 
counsel  believe  his  statement  as  to  my  knowledge  of  the  law,  he 
would  know  that  I  knew  that  any  testimony  of  other  transactions  of  a 
similar  character  with  those  under  the  investigation  is  only  permissible 
when  it  becomes  necessary  to  show  an  intent  for  the  purpose  of  corn- 
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pleting  the  crime,  and  never  at  any  other  time.  Your  honor  knows, 
without  my  citing  the  law,  that  larceny  cannot  be  proven  by,  the  proof 
of  any  other  independent  larceny,  because  the  taking  and  carrying 
away — the  asportation — is  the  crime,  and  the  law  imports  the  intent; 
but  in  any  crime  charged  that  must  stand  or  fall  by  a  determination  of 
the  guilty  intent — with  which  it  was  done — such  testimony  is  admis- 
sible, your  honor.  If  t;he  act  done  was  not  done  with  an  unlawful  in- 
tent, and  could  be  so  justified,  then  the  testimony, of  similar  acts  could 
be  introduced  for  the  purpose  of  negativing  the  idea  that  the  prisoner 
did  not  act  with  a  lawful  purpose  only  for  the  purpose  of  showing  other 
acts  that  would  lead  up  to  the  belief  that  he  held  the  criminal  intent 
to  do  the  wrong  when  he  did  the  act.  Now  then,  so  it  is,  and  I  say  that 
I  object  to  this  testimony,  and  I  yet  do  not  object  to  it.  It  is  the  first 
time  in  this  case  that  we  have  even  an  intimation  from  the  other  side 
that  it  was  necessary,  in  order  to  convict  John  Schively  of  extortion,  to 
prove  his  unlawful  intent.  On  the  contrary,  the  contention  has  been 
here  from  the  beginning  that  the  act  itself  constituted  extortion  and 
that  the  intent  could  not  be  heard  to  excuse  it;  that  it  was  no  justi- 
fication to  say  that  he  did  these  things  under  coercion,  under  order  or 
request  or  demand,  but  was  enough  to  say  that  he  did.  Now,  if  that 
be  the  law,  and  if  that  be  what  the  board  of  managers  will  contend 
for  in  the  final  end  of  this  case,  then  this  testimony  is  not  admissible. 
It  has  no  relevancy,  because  no  number  of  acts  would  add  anything  to 
the  guilt  of  the  act  proven,  and  it  would  be  a  mere  subterfuge  to  at- 
tempt to  prove  that  by  testimony,  and  would  be  attempting  to  prove  a 
man  guilty  of  one  crime  by  proving  another;  but  if  it  is«admitted  that 
Schively  cannot  be  convicted  under  those  counts  without  it  is  proven 
that  he  did  have,  he  did  accept,  this  money  with  a  guilty  intent,  then 
this  testimony  is  admissible,  and  I  am  willing  and  glad  to  have  it 
and  invite  it,  because  it  is  in  direct  line  with  the  position  that  I  have 
always  occupied  in  this  case,  and  will  occupy  to  the  last  end,  that  this 
belongs  to  a  class  of  cases  in  which  it  is  not  only  necessary  to  prove 
the  act,  but  it  is  necesstry  to  prove  the  guilty  intent  with  which  the  act 
was  done.  That  is  my  law  in  this  case;  one  of  the  defenses  in  this 
case  to  have  it  accepted  by  the  other  side,  is  to  invite  the  introduction 
of  other  testimony,  because  I  do  not  conceive  any  harm  from  it;  but 
I  want  to  serve  notice  now  that  I  do  not  want  your  honor  to  admit 
this  testimony  if  it  is  subsequently  going  to  be  held  in  this  case  that 
it  is  not  necessary  to  prove  an  unlawful  intent.  That  is  the  distinc- 
tion that  your  books  make,  and  you  cannot  read  the  law  otherwise;  and 
if  it  be  now  admitted  that  it  is  necessary  to  establish  in  this  class  of 
alleged*  offenses  the  guilty  intent  of  Schively,  I  have  no  objection  to  the 
testimony;  but  if  it  be  for  the  purpose  of  subterfuge,  to  get  in  testi- 
mony which  otherwise  could  not  be  gotten  in,  and  to  afterwards  take  the 
position  before  this  Senate  as  the  judges  that  it  does  not  make  any 
difference  what  his  intent  was,  then  your  honor  should  not  admit  the 
testimony.  I  think  I  make  myself  clear.  The  first  case  read  from 
—17 
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Washington  is  squarely  in  point.  I  am  familiar  with  this  decision. 
Now,  in  this  case  there  was  an  indictment  for  embezzlement.  The 
information  charged  him  with  willfully,  unlawfully,  feloniously,  and 
fraudently  converting  to  his  own  use  the  money  and  property  intrusted 
to  him  by  the  McCormick  Harvesting  Machine  Company,  a  corporar 
tion,  while  he  was  acting  as  agent  for  said  company.  From  the 
books  of  the  agent  it  was  proposed  to  show  in  the  acts  his  general 
scheme  of  booking,  whereby  he  made  short  charges  to  other  people,  for 
the  purpose  of  showing  the  intent  with  which  he  committed  the  act, 
that  he  was  being  tried  for  the  taking  of  the  particular  money,  he  was 
being  tried  for  the  purpose  of  establishing  the  intent.  Judge  Dunbar 
only  stated  that  elementary  proposition  when  he  said,  "It  is  a  well 
established  rule  that  it  is  not  competent  to  show  the  commission  by 
the  defendant  of  other  distinct  crimes  for  the  purpose  of  proving  that  he 
is  guilty  of  the  crime  charged." 

Now  that  is  elementary,  and  if  this  testimony  is  for  that  purpose, 
if  this  testimony  is  for  the  purpose  of  in  any  wise  attempting  to 
prove  that  he  is  guilty  as  to  articles  3  and  4,  it  would  be  admitted; 
otherwise  it  is  absolutely  incompetent  and  immaterial.  What  Judge 
Dunbar  says  is:  "If  it  is  for  the  purpose  of  construing  or  ascertaining 
the  intent  of  the  defendant  in  the  commission  of  the  act  proven, 
other  independent  culpable  acts  are  sometimes  admissible  in  evidence." 
I  do  not  quarrel  with  the  decisions  of  our  own  supreme  court,  and  that 
is  directly  in  line  with  this  case;  but  that  which  bothered  me  up  until 
now  was  that  the  contention  of  the  pleadings,  the  contention  of  the 
opening  argufnent  of  counsel,  the  contention  all  the  way  through,  that 
all  they  need  to  show  is  the  act  itself,  and  the  law  implies  the  intent 
If  that  is  all  they  have  to  show  the  testimony  is  not  admissible,  and 
I  object  to  it;  but  if  they  do  have  to  show  Intent,  which  I  claim  they  do 
have  to  show,  then  it  is  admissible,  and  I  am  willing  to  let  it  go  for 
what  it  is  worth.  But  I  want  to  make  myself  plain  upon  the  propo- 
sition. There  should  not  be  any  somersaulting  here  to  this  court  by 
arguing  that  they  do  not  have  to  show  guilty  intent. 

Bt  Mb.  Lee:  There  won't  be  any  somersaulting,  but  there  has  been 
considerable  mental  gymnastics.  No  doubt  counsel  would  be  pleased 
to  force  this  board  of  managers  into  the  comer  he  has  been  trying  to 
throughout  the  entire  progress  of  this  trial — that  they  have  to  show 
criminal  intent.  We  claim  only  that  when  Schively  took  these  fees  in 
the  name  of  the  state,  he  was  guilty  of  extortion,  no  less  than  any 
other  individual.  There  is  no  exception  to  this  rule.  Counsel  has  told 
you  of  one  exception.  Now,  I  will  call  your  attention  to  another,  which 
he  has  refused  to  allude  to.  We  don't  want  to  introduce  this  deposi- 
tion, and  we  don't  offer  to  prove,  to  show  by  this,  that  there  was  an 
intent  upon  the  part  of  this  defendant.  We  simply  wish  to  show  that  he 
took  these  fees,  demanded  these  fees. 

I  would  solicit  your  attention  to  another  case  which  leaves  it  clear 
that  this  evidence  is  competent  and  admissible.     In  the  case  of  the 
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State  Ts.  Brady»  a  decision  of  the  supreme  court  of  the  State  of  Iowa, 
by  Judge  Deemer — 

Bt  Mb.  Israel:     What  is  that? 

By  Mb.  Lwc:  It  is  the  69th  Northwestern  Reporter,  page  290.  This 
question  was  raised  whether  or  not  in  a  criminal  prosecution,  a  prose- 
cution for  each  similar  and  distinct  and  independent  ofFense  should  be 
interposed.  Of  course,  it  was  objected  to,  but  it  went  in  over  the  ob- 
jection of  the  counsel  for  defendant,  in  the  lower  court,  and  it  was 
affirmed  in  the  supreme  court.  Judge  Deemer  in  discussing  this  point 
has  this  to  say — and  now,  in  view  of  counsel's  elaborate  effort  to  urge 
the  one  single  exception  to  the  criminal  law  in  this  connection,  I  will 
call  attention  to  the  following  paragraph:  "The  court . permitted  the 
state  to  introduce  in  evidence  all  the  claims  filed  with  the  auditor  by  the 
defendant  for  transportation  claimed  to  have  been  furnished  by  him  to 
four  persons  during  the  year  1893,  and  down  to  the  12th  day  of  Janu- 
ary, 1894.  It  also  permitted  the  state  to  introduce  the  records  of 
the  Chicago,  Milwaukee  &  St.  Paul  railroad,  the  Wabash  railroad" — and 
other  railroads  which  I  will  not  read  here.  "The  admission  of  this 
evidence  is  complained  of.  It  is  said  in  argument  that  it  is  not  com- 
petent for  the  state  to  give  in  evidence  facts  tending  to  prove  other 
distinct  offenses,  for  the  purpose  of  raising  an  inference  that  the  de- 
fendant has  committed  the  crime  in  question.  That  such  is  a  general 
rule  must  be  conceded." 

But  to  this  rule  there  are  at  least  two  well-defined  exceptions,  which 
are  well  stated  by  Justice  Stevens,  in  his  work  on  evidence,  as  follows: 
"When  there  is  a  question  whether  a  person  said  or  did  something,  the 
fact  that  he  said  or  did  something  of  the  same  sort  on  a  different  occa- 
sion may  be  proved,  if  it  shows  the  existence  on  the  occasion  in  question 
of  any  intention,  knowledge,  good  or  bad  faith,  malice,  or  other  state  of 
mind,  or  of  any  state  of  body,  or  bodily  feeling,  the  existenca  of  which 
is  in  issue  or  is  deemed  to  be  relevant  to  the  issue;  but  such  acts  or 
words  may  not  be  proved  merely  in  order  to  show  that  the  person  so 
acting  or  speaking  was  likely  on  the  occasion  in  question  to  act  in  a 
similar  n[ianner." 

Let  us  notice  the  second  exception:  *'Fact8  Showing  System,  When 
there  is  a  question  whether  an  act  Is  accidental  or  intentional,  the  fact 
that  such  act  formed  a  part  of  a  series  of  similar  occurrences,  in  each  of 
which  the  person  doing  the  act  was  concerned,  is  deemed  to  be  relevant. 
The  first  of  these  exceptions  we  have  frequently  recognized  and  ap- 
plied to  cases  of  this  character."  (Cites  a  long  list  of  Iowa  cases).  "The 
evidence  we  have  referred  to  is  clearly  admissible  under  the  first  of 
these  exceptions  stated  above,  for  the  purpose  of  showing  the  knowledge, 
intention  and  bad  faith  of  the  defendant.  It  seems  to  us  that  the  evi- 
dence was  also  admissible  for  the  purpose  of  proving  a  systematic 
scheme  or  plan  on  the  part  of  the  defendant  to  cheat  and  defraud  the 
county,  thus  negativing  the  idea  that  the  presentation  of  the  claim  in 
question  was  accidental,  or  through  oversight  or  mistake." 
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Upon  the  second  exception,  Mr.  President  and  gentlemen  of  the 
Senate,  we  offer  this  proof,  not  to  show  a  guilty  intention — we  don't 
care  about  that;  the  law  presumes  that  assording  to  our  contention 
the  extortive  acts  were  committed — but  we  offer  it  to  show  the  bad 
faith,  the  scheme  to  defraud  the  insurance  companies,  that  certainly 
negativing  the  idea  of  the  defense  which  may  be  interposed  later  that 
there  was  a  mistake  or  inadvertence;  and  we  say  that  these  are, 
therefore,  competent  to  show  a  system  and  a  scheme  on  the  part  of  this 
man  so  long  as  this  proof  is  reasonably  connected  in  point  of  time  with 
the  articles  3  and  4. 

By.  Mb.  Israel:  It  is  a  little  out  of  order,  I  think,  that  a  gentle- 
man should  have  the  opening  and  closing  of  a  legal  argument  to  argue 
and  to  cite  legal  phases  on  his  closing  argument  that  he  did  not  argue 
on  the  opening. 

Bt  Mb.  Lee:     Simply  in  answer. 

By  Mb.  Isbael:  If  it  is  answer,  I  would  ask  the  privilege  of  calling 
attention  to  Judge  Dunbar's  proposition — 

By  Mb.  Lee:  If  Mr.  Israel  takes  the  floor  again  }n  this  argument, 
I  want  the  right  to  answer. 

By  the  Pbesiding  Officeb:     You  will  have  that  privilege. 

By  Mb.  Isbael:  This  is  the  language  of  Judge  Dunbar,  and  probably 
I  did  not  read  it  distinctly  enough  for  opposing  counsel  to  understand, 
but  it  is  very  plain: 

It  is  a  well  established  rule  that  it  is  not  competent  to  show  the 
commission  by  the  defendant  of  other  distinct  crimes  for  the  purpose 
of  proving  that  he  is  guilty  of  the  crime  charged ;  but  for  the  purpose  of 
construing  the  actions  or  ascertaining  the  intent  of  the  defendant  in 
the  commission  of  the  acts  proven,  other  independent  culpable  acts  are 
sometimes  admissible  in  evidence. 

Now,  I  do  not  dispute  that  law.  I  do  not  dispute  the  case  of  the 
State  vs.  Brady,  where  the  evidence  was  sought  for  the  purpose  of  es- 
tablishing Intent  on  the  part  of  the  defendant  on  trial.  ''System  and 
scheme"  of  his — ^mark  you — and  I  will  contend  against  the  admission  of 
this  testimony,  if  it  is  to  be  subsequently  argued  that  no  intent  need 
be  proven  against  the  defendant  to  convict  him.  Now,  this  word  "Intent" 
covers  a  scheme  and  action;  scheme  and  action  is  intent,  and  that  has 
been  my  defense  all  of  the  time.  If  this  defendant  stands  acquitted,  if 
he  was  neither  guilty  of  criminal  intent  or  scheme  and  action  of  his 
own,  I  am  content — that  is  the  very  position  I  propose  to  take  in  this 
case  and  occupy  at  all  times;  but  I  don't  want  to  step  beyond  this 
threshold  until  I  have  nailed  these  shifty  gentlemen  down  to  their 
position.  The  moment  they  confess  that  the  taking  of  this  money, 
whether  it  was  legal  or  illegal,  can  be  tested  by  the  question  of  whose 
scheme  it  was,  of  whose  system  it  was,  or  whose  plan  it  was,  or  whose 
policy  it  was,  John  Schively  stands  acquitted.  The  moment  they  state 
that  John  Schively  cannot  be  convicted  without  guilty  intent,  and  that 
guilty  intent  is  measured  by  the  acts  and  systems,  orders  and  policies 
of  superiors,  John  Schively  stands  acquitted.     But  let  us  now  under- 
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stand  that  the  law  says  this  testimony  shall  not  be  admitted  without 
it  is  in  a  case  where  there  is  necessary  guilt  and  system — that  is,  where 
it  1b  necessary  to  prove  guilt  and  system  on  the  part  of  the  defendant — 
unlawful  system  on  the  part  of  the  defendant  or  guilty  intent.  When 
we  understand  that  to  be  the  law  under  which  we  are  to  proceed — and 
when  we  concede  that  John  Schiyely  has  committed  no  crime,  without 
he  took  the  money  with  guilty  intent,  or  without  he  took  the  money 
under  his  own  policy  and  his  own  system  and  his  own  manner  of  con- 
ducting the  office,  independent  of  any  superior — when  we  understand 
that  is  the  law  that  must  convict  this  man,  the  testimony  should  be 
admitted,  and  he  will  be  acquitted;  but  if  we  are  to  follow  what  has 
been  the  policy  of  these  attorneys  and  these  managers  up  to  this  time — 
that  it  is  not  necessary  to  prove  anything  but  the  bare  act — then  under 
all  of  the  books  and  under  the  elementary  principles  of  the  law  the 
testimony  is  not  admissible.  So  I  say  to  your  honor,  I  object  to  this 
testimony,  without  it  be  conceded  by  the  court  that  before  John 
Schively  is  convicted  the  prosecutor  must  show  a  guilty  intent  upon 
his  part,  or  an  intent  and  scheme — of  an  independent  scheme  of  his  own 
to  extract  illegal  moneys  from  people.  They  are  not  entitled  to  both. 
When  we  understand  that  is  the  answer,  that  those  are  the  necessary 
elements  to  be  proven  by  this  defense,  let  the  testimony  in. 

Bt  Mb.  Lee:  We  are  willing  to  submit  this  to  the  Senate  on  the 
argument  and  on  the  authorities  that  have  been  presented  here. 

By  the  Presiding  Officer:  The  question  which  is  here  presented 
for  decision  by  the  chair,  or  by  the  Senate,  as  the  case  may  be,  is 
rather  a  novel  question.  The  general  rule  is  well  established  in  the 
courts  of  this  state  that  in  a  criminal  trial  evidence  cannot  be  intro- 
duced to  show  that  the  defendant  on  trial  has  committed  one  crime  in 
an  eftort  to  convince  a  jury  that  he  committed  the  crime  for  which  he  is 
then  on  trial.  The  objection  raised  by  counsel  for  respondent  is  the 
qualified  objection.  If  the  counsel  for  respondent  had  objected,  with- 
out the  qualification  attached  to  his  objection,  the  chair  would  have  felt 
like  sustaining  his  objection.  Before  announcing  the  decision  of  the 
chair  upon  this  question,  I  desire  to  call  specific  attention  of  the  sena- 
tors to,  I  think,  rule  18,  which  provides  that  nine  senators  ni«.y  require 
a  decision  on  points  of  this  kind  to  be  decided  by  the  vote  of  the  Senate. 
If  such  a  request  is  not  made,  the  chair  will  state — 

By  Senator  Metcalf:  It  seems  like  a  very  vital  matter,  and  I 
would  appeal  to  rule  18,  and  move  that  this  matter  be  discussed  under 
rule  18. 

By  Senator  Paulhamus:     I  second  the  motion. 

By  Senator  Cottehill:  I  think  that  the  rules  plainly  contemplate  a 
ruling  by  tiie  chair,  and  then  if  it  is  desired  it  can  be  submitted  to  the 
body.  This  is  not  a  decision  upon  a  demurrer.  It  is  one  of  those 
questions  that  come  up  on  points  of  evidence.  The  rule  plainly  states 
there  shall  be  first  a  ruling  of  the  presiding  officer,  and  then  upon  the 
call  of  one-fifth  of  the  senators  it  may  be  submitted  to  the  Senate. 
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By  the  Pbesidino  Offices:  I  think.  Senator  Cotterlll,  yon  hare 
read  the  rule  wrong.  My  construction  of  that  rule  would  be  that  from 
the  decision  of  the  chair  there  can  be  no  appeal  if  the  chair  was  in- 
clined to  be  technical.  However,  the  Senate  would  have  the  inherent 
right  to  appeal  from  the  decision  of  the  chair.  It  has  been  regularly 
moved  and  seconded — 

By  Senatob  Pbesby:  I  think  nine  senators  should  rise.  It  is  not  a 
question  of  a  majority  of  the  Senate — 

By  Senator  Metcalf:  I  am  perfectly  willing  to  refer  this  to  a 
decision  of  the  chair,  when  it  is  entirely  upon  a  question  of  law,  and  I 
will  withdraw  my  motion  with  the  consent  of  my  second. 

By  Senator  Paulhamus:     Certainly. 

By  the  Fresidino  Officer:  The  motion  Is  withdrawn.  Will  nine 
senators  arise? 

By  Senator  Cotterill:  I  believe  that  is  contrary  to  the  reading  of 
this  rule  18.  If  I  may  be  permitted  to  read  the  first  sentence  of  rule 
18— 

All  interlocutory  orders  and  decisions  shall  be  made  by  the  presiding 
officer,  but  upon  demand  of  one-fifth  of  the  Senate,  any  such  interlocu- 
tory order  or  decision  shall  be  submitted  to  the  house  and  decided  by  a 
vote  taken  upon  yeas  and  nays. 

I  infer  from  that  rule  that  we  would  plainly  have  the  right  to  have 
first  the  decision  of  the  presiding  officer;  then,  if  it  is  desired,  one- 
fifth  of  the  members  may  ask  that  that  decision  be  submitted  to  the 
house  and  decided.  I  simply  call  attention  to  that  in  view  of  the 
statements  which  were  in  answer  to  my  point  of  order,  so  that  we  may 
have  a  precedent  in  future  cases. 

By  Senator  Rosenuaupt:  I  would  like  to  call  the  attention  of  the 
chair  to  the  fact  that  the  system  as  advocated  by  Senator  Cotterill  has 
been  the  system  that  we  have  followed  heretofore. 

By  the  Presiding  Officer:     That  is  true. 

By  Senator  Rosenhaupt:  Both  with  reference  to  Senator  Knicker- 
bocker and  myself  in  the  chair. 

By  the  Presiding  Officer:  That  is  true.  The  chair  would  desire 
to  state,  however,  or  to  read  the  following  sentence: 

The  decision  shall  be  entered  upon  the  record,  whether  made  by  the 
presiding  officer  or  the  house,  and  the  record  shall  also  show  whether 
the  question  is  decided  by  the  presiding  officer  or  by  the  house. 

Continuing,  this  court  is  sitting  somewhat  as,  or  is  somewhat  in  the 
position  of,  a  court  of  equity.  Each  senator  is  in  a  way  a  judge,  also  a 
juror.  In  equity  cases,  where  there  is  no  jury,  evidence  is  often  admitted 
which  is  not  admitted  in  criminal  cases  or  civil  cases,  in  which  there 
are  juries.  In  view  of  the  fact  that  the  objection  of  counsel  for  re- 
spondent is  a  qualified  objection,  the  objection  will  be  overruled. 

By  Mr.  Israel:  Now,  if  your  honor  please,  simply  for  the  purpose 
of  saving  the  record  and  saving  the  ruling,  before  this  matter  goes  into 
the  body  of  the  house,  under  the  indications  your  honor  has  made  for  the 
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reafions  of  the  ruling,  I  now  object  generally  to  the  introduction  of  this 
testimony. 

Bt  the  Pbesidino  Officer:     Objection  overruled. 

By  Mb.  Lee:  Mr.  President,  I  offer  the  deposition  of  Mr.  Pierce, 
connected  with  the  Colorado  National  Life  Assurance  Company,  of 
Denver,  Colorado. 

By  the  Secretaby:     Deposition  of  R.  E.  Pierce. — 

(1)  Q.    State  your  name  and  residence. 

A.    Ralph  E.  Pierce,  15  East  Third  avenue,  Denver,  Colorado. 

(2)  Q.  State  your  connection,  if  any,  with  the  Colorado  National 
Life  Assurance  Company,  of  Denver,  Colorado,  in  February,  1907. 

A.  I  was  a  clerk  of  the  company  at  date  mentioned;  have  been 
connected  with  the  company  at  all  times  since  said  date;  have  been 
assistant  secretary  since  July,  1907. 

(3)  Q.  State  if  you  know  whether  or  not  J.  H.  Schively,  as  deputy 
insurance  commissioner  of  the  State  of  Washington,  ih  February,  1907, 
made  any  representation  to  your  c(»npany  concerning  the  fees  neces- 
sary for  entrance  to  the  State  of  Washington,  and  if  so,  how  were  such 
representations  made? 

A.  Yes.  He  made  certain  respresentations  to  the  company  by  letter 
dated  February  4,  1907. 

By  Senator  Falconeb:  I  would  like  to  ask  what  particular  article 
this  deposition  refers  to. 

By  Mb.  Manaqer  Meigs:     Articles  3  and  4. 

(4)  Q.  If  your  answer  is  in  the  affirmative,  and  that  the  repre- 
sentations were  made  by  letter,  state  whether  or  not  the  purported  letter 
signed  by  J.  H.  Schively,  as  deputy  insurance  commissioner,  marked 
Exhibit  "A"  and  attached  hereto,  is  the  original  letter  received  by 
your  company  containing  such  representations. 

A.    It  is. 

(5)  Q.  Did  the  Colorado  National  Life  Assurance  Company,  subse- 
quent to  the  date  of  said  letter,  enter  the  State  of  Washington,  and  if  so, 
what  fees  were  paid  for  said  entrance? 

A.  Tes,  it  did.  It  paid  $35.00  admission  fee  and  $200.00  for  veri- 
fication of  securities. 

(6)  Q.  If  you  answer  the  foregoing  questions  in  the  affirmative,  did 
you  receive  the  receipts  and  vouchers  from  J.  H.  Schively  for  entrance 
fees  paid? 

A.    Yes. 

(7)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative, 
state  whether  or  not  the  purported  receipts  and  vouchers  signed  by 
J.  H.  Schively,  as  deputy  insurance  commissioner,  marked  Exhibits  "B" 
and  "C*  and  attached  hereto,  are  the  original  receipts  and  vouchers  so 
received? 

A.    They  are. 

(8)  Q.  If  J.  H.  Schively,  as  deputy  insurance  commissioner,  or 
any  other  representative  of  the  insurance  department  of  the  State  of 
Washington,  on  February  4,  1907,  or  at  any  time  subsequent  thereto, 
made  an  examination  of  the  books,  records  or  securities  of  the  Colorado 
National  Life  Assurance  Company,  would  you  know  of  such  examination 
having  been  made? 

A.    Yes,  I  would. 

(9)  Q.  If  your  answer  to  the  foregoing  question  Is  In  the  affirma- 
tive, state  whether  or  not  such  examination  was  ever  made? 

A.    Na 
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(10)  Q.  If  your  answer  to  the  foregoing  question  is  in  the  affirma- 
tive, state  whether  or  not  a  detail  statement  of  the  expenses  of  such 
examination  was  ever  presented  to  your  company? 

A.    No. 

(11)  Q.  If  you  have  answered  that  the  Colorado  National  Life  As- 
surance Company  entered  the  State  of  Washington  subsequent  to  Feb- 
ruary, 1907,  and  received  a  certificate  of  authority  to  do  business  in 
said  state,  state  whether  or  not  the  purported  letter  signed  by  J.  H. 
Schively,  as  deputy  insurance  commissioner,  marked  EiXhibit  "D"  and 
attached  hereto,  is  the  original  letter  received  by  you  accompanying 
said  certificate  of  authority? 

A.    Yes,  it  is.  Ralph  E.  Piebck. 

Subscribed  and  sworn  to  before  Thomas  R.  Woodrow,  notary  public 

EXHIBIT  "A." 

State  of  Washington,  Office  of  Department  of  Insurance. 

Olympia.  February  4,  1907. 
H,  L.  Sears,  Secretary,  Colorado  National  Life  Assurance  Co.,  Denver, 
Colo. 

Dear  Sir:  In  accordance  with  your  request  of  January  28th,  I  am 
sending  you  under  separate  cover  all  blanks  necessary  to  be  filled  out  in 
seeking  admission  to  the  transaction  of  business  in  this  state,  together 
with  copy  of  our  insurance  laws.  The  entrance  fees  are  $235.00 — $35 
statutory  fees  and  $200  for  the  verification  of  your  securities  and  first 
report,  all  payable  in  advance.  Very  truly  yours, 

J.  H.  Schively, 
Deputy  Insurance  Commissioner. 
Received  Feb.  12,  1907,  Colo.  Nafl.  Life. 

EXHIBIT  "B." 

Insurance  Department,  State  of  Washington. 
$45.00  Olympia,  Mch.  14,  1907. 

Received  from  Colorado  National  Life  Assr.  Co..  forty-five  dollars, 
in  full  for  entrance  fees  $35.00,  two  licenses  $10, 

J.  H.  Schively, 
No.  78,  Deputy  Insurance  Commissioner.  F. 

EXHIBIT  "B." 
The  Colorado  National  Life  Assurance  Co.,  of  Denver,  Colo. 

Cash  Voucher. 
Sam.  H.  Nichols,  Sec'y  of  State,  Washington. 
Mar.  6,  1907,  admission  fee  including  certificate  of  authority,  $35.00. 
Approved  for  payment,  H.  L.  S.  Entered.  R.  J.  Fleinker. 

Mar.  14,  1907. 
Received  of  the  Colorado  National  Life  Insurance  Co.,  thirty-five 
dollars,  being  in  full  settlement  of  above  account. 

J.  H.  Schively, 
Deputy  Insurance  Commissioner. 

EXHIBIT  "C." 

Insurance  Department,  State  of  Washington, 
$200.00.  Olympia,  Mch.  14,  1907. 

Received  from  Colorado  National  Life  Assur.  Co.,  two  hundred  dol- 
lars, in  full  of  verifying  report. 

J.  H.  Schively, 
No.  3,008.  Deputy  Insurance  Commissioner. 
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Thk  Ck>LOBADo  National  Lite  AsfStmANCi  Ck).,  of  Denter,  Colo. 

Cash  Voucher. 
Sam.  H.  Nichols,  Sec'y  of  State,  Washington. 

Mar.  8,  1907,  to  verification  of  company's  securities  and  first  report. 
1200.00 

Approved  for  payment,  H.  L.  P.  Entered,  T.  J.  Fleisches. 

Mar.  14,  1907. 

Received  of  the  Colorado  National  Life  Assurance  Co.;  two  hundred 
and  no-100  dollars,  being  In  full  settlement  of  above  account. 

J.    H.   SCHIVELT, 

Deputy  Insurance  Commiasioner, 

EXHIBIT  "D." 

Office  Department  of  Insurance, 

Oltmpia,  March  14,  1907. 
H,  L.  Sears,  Secretary,  Colorado  National  Life  Aaaurance  Co,,  Denver, 
Colo. 

Dear  Sir:  Herewith  please  find  your  certificate  of  authority  as 
under  current  date,  together  with  vouchers  covering  your  several 
checks.  The  two  licenses  have  been  forwarded  direct  to  your  agents. 
I  bid  you  welcome  to  the  State  of  Washington  and  wish  you  every 
success.  It  will  give  me  pleasure  to  advance  your  interests  In  whatever 
way  I  can  that  may  be  consistent  with  an  impartial  administration  of 
this  department.  Very  truly  yours, 

J.   H.    SCHIVELY, 

Deputy  Insurance  Commiasioner. 
Received  March  18,  1907.  Colo.  Nat'l.  Life. 

By  Mr.  Lee:  I  offer  in  evidence  the  deposition  of  Mr.  Fairbanks, 
who  is  identified  with  the  Commonwealth  Insurance  Company,  of  New 
York.  In  regard  to  this  deposition,  gentlemen,  it  is  self-explanatory, 
and  I  have  no  remarks  to  make  upon  it. 

Bt  Mr.  Israel:  I  make  the  same  modified  objection  to  the  intro- 
duction of  this  testimony.  I  agree  to  its  admission  upon  the  theory  that 
it  is  necessary  in  this  cause  to  prove  the.  guilty  Intent,  or  self-created 
scheme,  under  the  decision  of  the  32nd  Washington,  to  make  it  com- 
petent, and  that  otherwise  It  would  be  incompetent  for  any  purpose. 

By  the  Presiding  Officer:     Same  ruling.    Objection  overruled. 

By  Mr.  Manager  Meigs  :  For  the  convenience  of  the  senators,  I  may 
say  that  this  deposition  goes  to  the  facts  contained  In  article  6,  the  de- 
position just  read  having  gone  to  the  facts  stated  in  article  5.  This,  of 
course,  is  understood  that  It  Is  not  to  prove  these  various  articles. 

By  the  Presiding  Officer:  Mr.  Meigs,  let  the  chair  understand: 
All  the  depositions  which  you  are  now  offering  in  evidence  are  deposi- 
tions which  were  taken  to  support  charges  which  have  been  at  least 
temporarily  withdrawn. 

By  Mr.  Israel:  They  are  not  now  offered,  your  honor,  for  the  pur- 
pose of  proving  any  of  them. 

By  the  Presidino  Officer:     They  are  confined  to  articles  3  and  4? 
By.  Mr.  Israel:    .Yes. 
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Bt  the  Secbetaby:     Deposition  of  El  O.  Richards. — 

(1)  Q.    State  your  name  and  residence. 

A.    Ellis  G.  Richards.  Waldorf-Astoria  Hotel,  New  York  City. 

(2)  Q.  State  what  connection,  if  any,  you  had  with  the  Common- 
wealth Insurance  Company,  of  New  York,  In  August,  1907? 

A.     I  was  president. 

(3)  Q.  State  whether  or  not  the  Commonwealth  Insurance  Com- 
pany, of  New  York,  was  admitted  to  do  business  in  the  State  of  Wash- 
ington on  or  before  August  16th,  1907? 

A.    It  was  admitted  August  15th,  1907. 

(4)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative, 
state  if  you  know  what  fees  were  paid  for  entrance  to  said  state? 

A.  One  hundred  ($100.00)  dollars  for  verification  of  annual  state- 
ment; thirty-five  ($35.00)  dollars  for  entrance  fee,  and  two  ($2.00)  dol- 
lars for  license  fee. 

(5)  Q.  If  you  answer  that  the  Commonwealth  Insurance  Com- 
pany, of  New  York,  entered  the  State  of  Washington  in  August,  1907, 
and  paid  entrance  fees  therefor,  state  whether  you  received  from  J. 
H.  Schively  as  deputy  insurance  commissioner  a  receipt  for  such  fee? 

A.    We  did. 

(6)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative, 
state  whether  or  not  the  purported  receipt,  signed  by  J.  H.  Schively, 
marked  Exhibit  "A"  and  attached  hereto,  is  the  original  receipt  re> 
ceived  by  your  company? 

A.    It  is. 

(7)  Q.  If  J.  H.  Schively,  as  deputy  insurance  commissioner,  or  any 
other  representative  of  the  Insurance  department  of  the  State  of  Wash- 
ington, in  August,  1907,  or  at  any  date  subsequent  thereto,  made  an  ex- 
amination of  the  books,  records  or  securities  of  the  Commonwealth  In- 
surance Company,  of  New  York,  would  you  know  of  such  examination 
having  been  made? 

A.    Yes. 

(8)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative, 
state  whether  or  not  such  examination  was  ever  made? 

A.    No. 

Ellis  G.  Richabds. 
Subscribed  and  sworn  to  before  Francis  E.  J.  Reld,  notary  public  in 
and  for  the  State  of  New  York. 

EXHIBIT  "A." 

Insurance  Department,  State  of  Washington, 
$137.00.  Oltmpla,  August  16.  1907. 

Received  from  Commonwealth  Ins.  Co.,  of  N.  Y.,  one  hundred,  thirty- 
seven  and  00-100  dollars — amount  of  entrance  fees,  $35.00;  verifying 
report.  $100.00;  1  license,  $2.00. 

J.  H.  Schively, 
Deputy  Insurance  Commisaioner. 

Paid  by  check  No.  20,241,  Aug.  22,  1907,  Commonwealth  Ins.  Co.,  of 
N.  Y. 

By  Mb.  Lee:  I  offer  the  deposition  of  L.  M.  Fairbanks,  who  is  identi- 
fied with  the  Illinois  National  Fire  Insurance  Company,  of  Springfield. 
I  might  say  that  this  deposition  is  in  connection  with  article  8.  The 
senators  understand  It  is  not  to  prove  article  8,  but  has  reference  to 
articles  3  and  4. 

By  Mr.  Israel:     I  make  the  same  modified  objection. 

By  the  Presiding  Officer:     Objection  overruled. 
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Bt  ths  Secbetabt:     Deposition  of  L.  M.  Fairbanks — 

(1)  Q.    State  your  name  and  residence. 

A.  Loriston  M.  Fairbanks,  130  North  Edward  street.  Decatur,  Illi- 
nois. 

(2)  Q.  What  connection,  if  any,  did  you  have  with  the  Illinois  Na- 
tional Fire  Insurance  Company,  of  Springfield,  in  March,  1908? 

A.    I  was  secretary  at  that  time. 

(3)  Q.  State  whether  or  not,  if  you  know  J.  H.  Schively  as  deputy 
insurance  commissioner  in  1908  made  any  representations  to  said  com- 
Itany  concerning  fees  necessary  for  entrance  to  the  State  of  Washing- 
ton, and  if  so,  how  were  such  representations  made? 

A.    He  did.    By  letter. 

(4)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative, 
and  that  such  representations  were  made  by  letter,  state  whether  or  not 
the  purported  letter,  signed  by  J.  H.  Schively,  as  deputy  insurance  com- 
missioner, marked  Ehchiblt  "A"  and  attached  hereto,  Is  the  original 
letter  received  by  the  Illinois  National  Fire  Insurance  Company,  of 
Springfield,  containing  such  representations? 

A.    The  said  Exhibit  "A"  is  the  original. 

(5)  Q.  Did  the  National  Fire  Insurance  Company,  of  Springfield, 
subsequent  to  March  10th,  1908,  enter  the  State  of  Washington,  and  if 
so,  what  fees  were  paid  for  such  entrance? 

A.  It  did.  $237.00.  This  answer  applies  to  the  Illinois  National 
Fire  Insurance  Company,  of  Springfield,  Illinois. 

(6)  Q.  If  you  answer  that  the  National  Fire  Insurance  Company, 
of  Springfield,  subsequent  to  March  10th,  1908,  paid  a  fee  for  entrance 
to  the  State  of  Washington,  state  whether  or  not  said  company  received 
a  receipt  for  said  payment  from  J.  H.  Schively,  as  deputy  Insurance 
commissioner. 

A.  It  did — that  is,  the  Illinois  National  Fire  Insurance  Company, 
of  Springfield,  Illinois. 

(7)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative, 
state  whether  or  not  the  purported  receipt,  signed  by  J.  H.  Schively,  as 
deputy  insurance  commissioner,  marked  Exhibit  "B'*  and  attached 
hereto,  is  the  original  receipt  so  received. 

A.     The  said  Exhibit  "B"  Is  the  original. 

(8)  Q.  If  you  answer  that  you  received  a  receipt  from  J.  H. 
Schively  for  entrance  fees  paid,  state  whether  or  not  the  purported 
letter,  signed  by  J.  H.  Schively.  as  deputy  insurance  commissioner, 
marked  Exhibit  "C*  and  attached  hereto,  is  the  original  letter  ac- 
companying said  receipt  when  received  by  you. 

A.     The  said  Exhibit  "C"  is  the  original  letter. 

(9)  Q.  If  J.  H.  Schively,  as  deputy  Insurance  commissioner,  or  any 
other  representative  of  the  insurance  department  of  the  State  of  Wash- 
ington, at  any  time  subsequent  to  March  10th,  1908,  made  an  examina- 
tion of  the  books,  records  and  securities  of  the  Illinois  National  Fire 
Insurance  Company,  of  Springfield,  would  you  know  of  such  examina- 
tion having  been  made? 

A.  I  would  know  if  such  examination  had  been  made.  No  such 
examination  was  made. 

(10)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative, 
state  whether  or  not  a  detailed  statement  of  the  expenses  of  such  ex- 
amination was  ever  presented  to  your  company. 

A.  No  detailed  statement  of  such  expenses  was  ever  presented  to 
my  company. 

LoBiSTON  M.  Fairbanks. 

Subscribed  and  sworn  to  before  Samuel  W.  Gilbert,  notary  public 
in  and  for  the  State  of  Illinois. 
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EXHIBIT  "A." 

The  State  of  Washington,  Depabtment  of  Insurai^ce, 

Olympia,  March  6,  1908. 

Illinois  National  Fire  Ins.  Co.,  8prin{ffi€ld,  III, 

Gentlemen:  Mr.  Edward  G.  Arnold,  of  Spokane,  forwarded  your 
papers  recently,  but  owing  to  the  absence  of  a  certified  copy  of  your 
articles  of  incorporation,  the  papers  were  held  for  a  day  or  so.  The 
articles  were  subsequently  forwarded  by  Mr.  Arnold,  and,  in  accord- 
ance with  my  wire  to  you,  your  certificate  was  issued  under  date  of 
March  5.  I  take  pleasure  in  enclosing  the  same  to  you  and  wishing 
you  every  success  In  this  state.  Mr.  Arnold  instructed  me  to  Issue  a 
sight  draft  upon  you  for  the  required  amount  of  fees.  I  therefore 
issued  draft  In  the  sum  of  $237.00  through  the  Capital  National  Bank 
of  this  city  and  will  forward  you  voucher  for  the  same  upon  hearing 
from  you  or  from  the  bank  to  the  effect  that  the  draft  has  been  duly 
received  and  honored.  This  $237.00  covers  the  following  points:  Sta- 
tutory entrance  fee,  $35.00;  verification  of  company's  securities  and 
report,  $200.00;  license  for  Mr.  Arnold,  $2.00.  This  cost  for  verification 
being  once  borne  is  not  duplicated. 

Very  truly  yours, 

J.  H.   SCHIVELY, 

Deputy  Insurance  Commissioner, 
Received  March  10,  1908.    Illinois  National  Fire  Insurance  Company. 

EXHIBIT  "B." 

Insurance  Department,  State  of  Washington, 
$237.00  Oltmpia,  March  19,  1908. 

Receive^  from  Illinois  National  Fire  Ins.  Co.,  two  hundred  and 
thirty-seven  no-100  dollars  in  full  of  amount  of  entrance  fee  $35.00, 
1  license  $2.00,  verifying  report  $200.00. 

J.    H.    SCHIVELY, 

No.  1666.  Deputy  Insurance  Commissioner, 

EXHIBIT  "C." 

State  of  Washington,  Department  of  State,  Insurance  Department, 

Olympia,  March  18,  1908. 
L,  M.  Fairhanks,  Secretary,  Illinois  National  Fire  Ins.   Co.,  Spring- 
field, III. 
Dear  Sir:     I  beg  to  acknowledge  receipt  of  yours  of  March  10th, 
for  which   I   thank  you.     I   herewith  enclose  voucher  covering  your 
draft  in  the  sum  of  $237.00.  Very  truly  yours, 

J.    H.    SCHIVELY, 

Deputy  Insurance  Commissioner. 
Received  March  23,  1908.    Illinois  National  Fire  Insurance  Company. 

By  Mr.  Lee:  Mr.  President,  on  this  same  matter  we  desire  to  In- 
troduce the  deposition  of  Mr.  Canning,  identified  with  the  Jefferson 
Fire  Insurance  Company,  of  Philadelphia.  I  will  explain  to  the  Sen- 
ate that  this  Is  on  the  information  contained  in  article  8,  but  not  to 
prove  article  8,  because  that  is  not  before  the  Senate. 

By  Mr.  Israel:  Same  modified  objection  to  the  purpose  of  intro- 
duction. 

By  the  Presiding  Officer:     Same  ruling:     objection  overruled. 
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By  the  Secbetabt:    Deposition  of  James  M.  Canning. 

(1)  Q.    State  your  name  and  residence? 

A.    James  M.  Canning,  4035  Green  street,  Philadelphia. 

(2)  Q.  What  connection,  if  any,  did  you  have  with  the  Jefferson 
Fire  Insurance  Company,  of  Philadelphia,  Pennsylvania,  in  December,. 
1906? 

A.    Auditor  of  the  Jefferson  Insurance  Company,  Philadelphia. 

(3)  Q.  State  if  you  know  whether  or  not  the  Jefferson  Fire  Insur- 
ance Company,  of  Philadelphia,  entered  the  State  of  Washington  in 
December,  1906? 

A.    Yes.  they  did. 

(4)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative, 
state  what,  if  any,  fees  were  paid  for  entrance  to  said  state? 

a!  $35  entrance  fee  and  $100.00  for  verifying  report — December 
6th,  1906. 

(5)  Q.  If  you  answer  that  the  Jefferson  Fire  Insurance  Company 
of  Philadelphia,  Pennsylvania,  entered  the  State  of  Washington  in 
December,  1906,  and  paid  fees  therefor,  state  whether  or  not  said  com- 
pany received  receipts  from  J.  H.  Schively,  as  deputy  insurance  com- 
missioner, for  the  entrance  fees  paid? 

A.    Yes. 

(6)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative, 
state  whether  or  not  the  purported  receipts,  signed  by  J.  H.  Schlvely». 
as  deputy  insurance  commissioner,  marked  Exhibits  "A"  and  "B"  and 
attached  hereto,  are  the  original  receipts  received  by  said  company? 

A.    Yes;  I  identified  receipts  by  notation  made  by  me. 

(7)  Q.  If  J.  H.  Schively,  as  deputy  insurance  commissioner,  or 
any  other  representative  of  the  insurance  department  of  the  State  of 
Washington,  at  any  time  subsequent  to  December  6,  1906,  made  an 
examination  of  the  books,  records  or  securities  of  the  Jefferson  Fire* 
Insurance  Company,  of  Philadelphia,  Pennsylvania,  would  you  know 
of  such  examination  having  been  made? 

A.    I  would  know. 

(8)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative, 
state  whether  or  not  such  examination  was  ever  made? 

A.     No  examination  was  ever  made. 

(9)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative, 
state  whether  or  not  a  detailed  statement  of  the  expenses  of  such  ex- 
amination was  ever  presented  to  the  Jefferson  Fire  Insurance  Company 
of  Philadelphia,  Pennsylvania? 

A.     No.  James  M.  Canning. 

Subscribed  and  sworn  to  before  Thomas  J.  Shermaif,  notary  public 
in  and  for  the  State  of  Pennsylvania. 

EXHIBIT  "A." 

Insurance  Depabtment,  State  of  Washington, 
$35.00  Olympia,  Dec.  6,  1906. 

Received  from  Jefferson  Fire  Ins.  Co.,  thirty-five  no-100  dollars,  ac- 
count of  entrance  fees. 

J.  H.  Schively, 
No.  2448.  Deputy  Insurance  Commissioner^ 
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EXHIBIT  "B." 

iNStTBAIfCB  DePABTMENT,  StATE  OF  WASHINGTON, 

1100.00  Oltmpia,  Dec.  6,  1906. 

Received  from  Jefferson  Fire  Ins.  Co.,  one  hundred  no-100  dollars, 
account  of  verifying  report. 

J.  H.  SCHIVELT, 

No.  2978.  Deputy  Insurance  Commiasioner, 

By  Mb.  Lee:  Mr.  President,  I  offer  the  deposition  of  Mr.  Dowlln& 
connected  with  the  Massachusetts  Bonding  ft  Insurance  Company.  The 
subject-matter  of  this  is  found  in  article  9,  formerly  in  the  articles. 

Br  Mb.  Isbael:     Same  modified  objection. 

By  the  Pbesiding  Officeb:     Objection  overruled. 

By  the  Secbetaby:     Deposition  of  William  H.  Dowling — 

(1)  Q.    State  your  name  and  residence. 

A.    William  H.  Dowling,  residence  Brookline,  Mass. 

(2)  Q.  State  what  connection,  if  any,  you  had  with  the  Massa- 
chusetts Bonding  ft  Insurance  Company  in  January,  1908? 

A.     I  was  assistant  treasurer. 

(3)  Q.  State,  if  you  know,  whether  or  not  the  Massachusetts  Bond- 
ing ft  Insurance  Company  was  entered  to  do  business  in  the  State  of 
Washington  in  January,  1908? 

A.    Yes,  we  were. 

(4)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative* 
state,  if  you  know,  what  fees  were  paid  for  said  entrance? 

A.  Two  hundred  dollars  for  verification  of  report,  thirty-five  dollars 
for  entrance  fee,  and  five  dollars  for  one  license — two  hundred  and 
forty  dollars  in  all. 

(6)  Q.  If  you  answer  that  the  Massachusetts  Bonding  ft  Insurance 
Company  entered  the  State  of  Washington  in  January,  1908,  and  paid 
entrance  fees  for  such  entrance,  state,  if  you  know,  whether  or  not 
said  company  received  any  receipts  from  J.  H.  Schively,  as  deputy 
insurance  commissioner,  for  said  payment? 

A.  Yes,  we  did.  We  received  vouchers  Nos.  1190  and  3144,  both 
dated  January  22,  1908.  These  payments  were  made  by  C.  F.  Neal,  our 
Washington  agent. 

(6)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative, 
state,  if  you  know,  whether  or  not  the  purported  receipts  signed  by 
J.  H.  Schively  as  deputy  insurance  commissioner,  marked  as  Exhibits 
"A"  and  "B,"  respectively,  and  attached  hereto,  are  the  original  re- 
ceipts received  by  the  Massachusetts  Bonding  ft  Insurance  Company 
for  said  entrance  fees? 

A.  So  far  as  I  know,  they  are  the  original  receipts.  They  are  the 
only  ones  we  received. 

(7)  Q.  If  you  answer  that  the  Massachusetts  Bonding  ft  Insurance 
Company  entered  the  State  of  Washington  in  January,  1908,  state 
whether  or  not  said  company  appointed  a  local  agent  in  said  state,  and 
if  80,  state  the  name  of  the  said  agent? 

A.    We  did;  Charles  P.  Neal,  Seattle,  Washington. 

(8)  Q.  If  J.  H.  Schively,  as  deputy  insurance  commissioner  of  the 
State  of  Washington,  or  any  other  representative  of  the  insurance  de- 
partment of  the  State  of  Washington,  at  any  time  subsequent  to  Janu- 
ary 22,  1908,  made  an  examination  of  the  books,  records  or  securities 
of  the  Massachusetts  Bonding  ft  Insurance  Company,  would  you  know 
of  such  examination  having  been  made? 

A.    I  would. 
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(9)  Q.  If  you  answer  the  foregoing  question  in  the  afflrmatlTe, 
state  whether  or  not  any  such  examination  was  ever  made? 

A.    None  was  ever  made. 

(10)  Q.  If  you  a^8wer  the  foregoing  question  in  the  affirmative, 
state,  if  you  know,  whether  or  not  a  detailed  statement  of  the  expenses 
of  such  examination  was  ever  presented  to  the  Massachusetts  Bonding 
A  Insurance  Company? 

A.    The  preceding  answer  covers  this  question. 

William  H.  Dowlino. 
Subscribed  and  sworn  to  before  Fisher  Ames,  notary  public  In  and 
for  the  State  of  Massachusetts. 

EXHIBIT  "A." 

Insurance  Department,  State  or  Washington, 
1200.00  •  Olympia,  Jan.  22,  1908. 

Received  from  Biassachusetts  Bonding  &  Ins.  Co.,  two  hundred  no-100 
dollars,  account  of  verification  of  report. 

J.  H.  Schively, 
No.  3144.  Deputy  Insurance  Commiasioner, 

EXHIBIT  "B." 

Insurance  Department,  State  of  Washington, 
140.00  Olympla.,  Jan.  22,  1908. 

Received  from  Mass.  Bonding  ft  Ins.  Co.,  forty  no-100  dollars,  ac- 
count of  entrance  fees  $35.00,  1  license  $5.00. 

J.  H.  Schively, 
No.  1190.  Deputy  Insurance  Commissioner. 

By  the  Secretary:    Deposition  of  Robert  Q.  Haseldlne — 

(1)  Q.    State  your  name  and  residence. 
A.    Robert  G.  Hazeldine,  Cynwyd,  Pa. 

(2)  Q.'  What  connection,  if  any,  did  you  have  with  the  Philadelphia 
Casualty  Company  in  May  and  June,  1908? 

A.     Secretary  of  Philadelphia  Casualty  Company. 

(3)  Q.  State,  if  you  know,  whether  or  not  the  Philadelphia  Casualty 
Company  was  entered  to  do  business  in  the  State  of  Washington  ^n 
May  or  June,  1908? 

A.    Yes;  just  about  that  time — May,  1908. 

(3)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative, 
state,  if  you  know  what  fees,  if  any,  were  paid  for  entrance  to  the 
State  of  Washington? 

A  $35.00  statutory  entrance  fees  and  $200  verification  of  the  com- 
pany's first  report. 

(4)  Q.  If  you  answer  that  the  Philadelphia  Casualty  Company  paid 
entrance  fees  to  the  State  of  Washington  in  May  or  June,  1908,  state,  if 
you  know,  whether  or  not  said  company  received  a  receipt  for  such 
payment? 

A.    Yes. 

(5)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative, 
state  whether  or  not  the  purported  receipt,  signed  by  J.  H.  Schlvely, 
as  deputy  Insurance  commissioner,  marked  Exhibit  "A"  and  attached 
hereto,  is  the  original  receipt  received  by  the  Philadelphia  Casualty 
Company  for  said  entrance  payment? 

A     Yes;    I  Identify  receipt. 

(6)  Q.  If  J.  H.  Schlvely,  as  deputy  insurance  commissioner,  or 
any  other  representative  of  the  insurance  department  of  the  State  of 
Washington,  at  any  time  subsequent  to  May  20,  1908,  made  an  exami- 


Digitized  by 


Google 


270  JOURNAL  OF  THE  SBNATB 


nation  of  the  books,  records  or  securities  of  the  Philadelphia  Casualty 
Company,  would  you  know  of  such  examination  having  been  made? 
A.    I  would  know.  . 

(7)  Q.  If  you  answer  the  foregoing  question  in  the  afQrmative,  state 
whether  or  not  such  examination  was  ever  made? 

A.    No  examination  was  ever  made.  Robt.  G.  Hazexoiite. 

Subscribed  and  sworn  to  before  Thomas  J.  Sherman,  notary  public 
in  and  for  the  State  of  Pennsylvania. 

EXHIBIT  "A." 

Insurance  Department,  State  of  Washington, 
$235  no-lOO  Oltmpia,  June  1,  1908. 

Received  from  Philadelphia  Cas.  Co.,  two  hundred  and  thirty-five 
no-lOO  dollars,  account  JOt  entrance  fees  $35.00,  verifying  report  $200. 

J.  H.  SCHIVELY, 

No.  204.  Deputy  Insurance  Commissioner, 

By  Mr.  Lee:  I  offer  the  deposition  of  Mr.  C.  C.  Bowen,  of  the  Sea- 
board ft  Marine  Insurance  Company,  of  Galveston,  Texas. 

By  Mr.  Israel:  That  is  subject  to  the  same  admission  and  yet 
modified  objection. 

By  the  Presiding  Officer:     Objection  overruled. 

By  the  Secretary:     Deposition  of  C.  C.  Bowen — 

(1)  Q.    State  your  name  and  residence. 

A.    My  name  is  C.  C.  Bowen;  residence,  Galveston,  Texas. 

(2)  Q.  State  your  connection,  if  any,  with  the  Seaboard  &  Marine 
Insurance  Company,  of  Galveston,  Texas. 

A.  My  connection  with  Seaboard  ft  Marine  Insurance  Company  is 
that  of  assistant  secretary  and  chief  underwriting  executive. 

(3)  Q.  State,  if  you  know,  whether  or  not  said  company  was  en- 
tered to  do  business  in  the  State  of  Washington  on  or  about  January  1» 
1907? 

A.  Said  company  was  entered  to  do  business  in  the  State  of  Wash- 
ington on  or  about  January  1st,  1907. 

'  (4)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative, 
state,  if  you  know,  what  fees  were  paid  by  said  company  for  entrance 
to  said  state? 

A.  As  to  fees  paid  for  entry,  cannot  answer  definitely.  Details  and 
facts  can  be  secured  through  Mr.  F.  A.  Chapuis,  Nos.  511  and  513  Mer- 
chants' Exchange,  San  Francisco. 

(5)  Q.  State,  if  you  know,  whether  or  not  the  Seaboard  Fire  ft 
Marine  Insurance  Company,  of  Galveston,  Texas,  received  a  receipt  for 
the  payment  of  such  fees? 

A.  Receipt  received  by  Mr.  Chapuis  for  any  and  all  amounts  paid 
to  insurance  department  of  the  State  of  Washington  for  account  of 
this  company. 

(6)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative, 
state,  if  you  know,  whether  or  not  the  purported  receipt  signed  by 
J.  H.  Schlvely,  as  deputy  insurance  commissioner,  marked  Exhibit  "A" 
and  attached  hereto,  is  the  original  receipt  so  received  for  the  payment 
of  said  fees? 

A.  Cannot  answer  whether  or  not  all  receipts  were  signed  by  J.  H. 
Schlvely.  Exhibit  "A,"  hereto  attached,  seems  to  be  receipt  for  en- 
trance fees  paid  by  this  company  for  the  completion  of  its  application 
for  a  permit  to  transact  business  In  Washington.     Said  exhibit  filed 
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with  this  company  as  voucher  and  charged  to  Pacific  Coast  department 
account 

(7)  Q.  State  whether  or  not  at  the  time  of  the  admission  of  the 
Seaboard  Fire  ft  Marine  Insurance  Company,  of  Galveston,  Texas,  to 
do  business  in  the  State  of  Washington,  it  had  an  agent  in  the  city 
of  San  Francisco,  California,  and  if  so,  state  his  name? 

A.  Yes;  Mr.  W.  H.  Breeding,  who  was  succeeded  by  Mr.  F.  A. 
Chapuis,  as  general  agent.  Either  of  these  parties,  under  the  terms 
of  their  contract  with  this  company,  were  authorized  to  apply  for  and 
complete  entry  of  said  company  to  said  state. 

(8)  Q.  If  you  answer  that  said  company  had  such  an  agent,  state 
whether  or  not  said  agent  was  authorized  to  enter  the  Seaboard  Fire  ft 
Marine  Insurance  Company  in  the  State  of  Washington? 

A.  Papers  were  filed  either  by  W.  H.  Breeding  or  F.  A.  Chapuis, 
who  succeeded  Mr.  Breeding  as  general  agent  Either  of  these  parties, 
under  the  terms  of  their  contract  with  this  company,  was  authorized 
to  apply  for  and  complete  entry  of  said  company  to  said  state. 

(9)  Q.  If  J.  H.  Schively,  as  deputy  insurance  commissioner,  or 
any  other  representative  of  the  insurance  department  of  the  State  of 
Washington,  made  an  examination  of  the  books,  records  or  securities 
of  the  Seaboard  Fire,  ft  Marine  Insurance  Company  on  or  subsequent  to 
January  1,  1907,  would  you  know  of  such  examination  having  been 
made? 

A.  No  representative  or  party  claiming  to  represent  the  insurance 
department  of  Washington  called  upon  this  office  or  made  any  exami- 
nation of  the  books,  records  or  entries  of  this  company  on  or  subse- 
quent to  January  1,  1907.  I  would  have  known  if  such  examination  had 
been  made,  as  I  have  inmiediate  charge  of  the  operations  of  this 
company. 

(10)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative, 
state  whether  or  not  such  an  examination  was  ever  made? 

A  As  referred  to  in  previous  question  and  answer,  no  examination 
was  ever  made  by  any  official  of  the  Washington  department 

(11)  Q.  'If  you  answer  the  foregoing  question  in  the  affirmative, 
state  whether  or  not  an  itemized  statement  of  the  expenses  of  such  ex- 
amination was  ever  presented  to  the  Seaboard  Fire  ft  Marine  Insur- 
ance Company,  of  Oalveston,  Texas? 

A.  No  expense  or  fee  was  ever  paid  by  this  company  In  payment 
of  examination  charges. 

C.  C.  BOWBN, 

Subscribed  and  sworn  to  before  Esther  Stein,  notary  public  in  and 
for  the  State  of  Texas. 

EXHIBIT  "A." 

Insurance  Department,  State  of  Washington, 
$135.00  Olympia,  Jan.  1,  1907. 

Received  from  Seaboard  F.  ft  M.  Ins.  Co.,  one  hundred  and  thirty- 
five  no*100  dollars,  account  of  verifying  report  $100.00,  entrance  fees 
$35.00. 

J.  H.  Schively, 
No.  2475.    Original.  Deputy  Insurance  Commissioner. 

Received  Jan.  8,  1907.    W.  H.  Breeding. 

By  Mr.  Lee:  Mr.  President  there  are  only  two  or  three  more,  and 
I  think  we  might  just  grind  them  out  now. 

By  the  Presiding  OmcER:     How  is  that,  Mr.  Lee? 
—18 
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By  Mb.  Lee:  There  are  only  two  or  three  more.  We  might  just 
as  well  go  ahead  and  introduce  them. 

Bt  Mr.  Israel:  Offer  all  three  of  them  and  let  the  same  objection 
be  entered  on  the  record. 

Bt  the  Pbesiding  Officeb:  The  court  will  take  a  recess  for  tea 
minutes. 

Br  Mb.  Lee:  I  offer  in  evidence  the  depositions  of  Mr.  Lloyd,  Mr. 
Dobbin,  Mr.  Baker  and  Mr.  Overton. 

By  Mr.  Israel:     We  have  the  same  modified  objection. 

By  the  Presiding  Officer:     The  objection  is  overruled. 

By  the  Secretary:     Deposition  of  Robert  A.  Dobbin;  Jr. — 

(1)  Q.    State  your  name  and  residence. 

A.  Robert  A.  Dobbin,  Jr.,  Mt.  Washington,  Baltimore,  County, 
Maryland. 

(2)  Q.  State  your  connection,  if  any,  with  the  United  Surety  Com- 
pany, of  Baltimore,  Maryland? 

A.     I  am  secretary  of  the  United  Surety  Company. 

(3)  Q.  How  long  have  you  occupied  your  present  position  with 
said  company? 

A.    Since  its  organization,  August  31st,  1905. 

(4)  Q.  State  what  connection,  if  any,  Messrs.  Lloyd  k  Robertson 
of  108  Sutter  street,  San  Francisco,  or  either  of  them,  had  with  your 
company  in  February,  1908? 

A.  General  agents  for  our  company  for  the  states  of  California, 
Washington  and  Nevada;  also  Oregon. 

(5)  Q.  If  you  answer  the  foregoing  question  that  they  were  your 
agents,  state  whether  or  not  they  were  authorized  to  enter  your  com- 
pany for  business  in  the  State  of  Washington? 

A.    They  were. 

(6)  Q.  State,  if  you  know,  whether  or  not  your  company  was  en- 
tered for  business  in  the  State  of  Washington  in  FebruaiV.  1908? 

A.    Yes,  it  was. 

(7)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative, 
state,  If  you  know,  what  entrance  fees  were  paid. 

A.     Two  hundred  and  forty-five   ($245.00)   dollars. 

(8)  Q.  State,  If  you  know,  whether  or  not  your  company  received 
a  receipt  for  the  entrance  fees  paid? 

A.    Yes. 

(9)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative, 
state,  if  you  know,  whether  or  not  the  purported  receipt,  signed  by 
J.  H.  Schively,  deputy  insurance  commissioner,  marked  Exhibit  "A" 
and  attached  hereto,  is  the  original  receipt  received  for  said  payment? 

A.     It  is  the  original  receipt. 

(10)  Q.  State,  if  you  know,  whether  or  not  a  certificate  of  author- 
ity was  issued  on  or  about  the  10th  day  of  February,  1908,  for  your 
company  to  do  business  in  the  State  of  Washington. 

A.    Yes;  it  was  Issued  at  that  time. 

(11)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative, 
state  whether  or  not  the  purported  certificate  of  authority,  signed  by 
J.  H.  Schively,  as  deputy  insurance  commissioner,  marked  Exhibit  *'B'* 
and  attached  hereto,  is  the  original  certificate  of  authority  issued  to 
your  company? 

A.    Yes,  it  is  the  original  certificate  of  the  company. 
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(12)  Q.  If  J.  H.  Schively,  as  deputy  Insurance  commissioner,  or 
any  other  representative  of  the  insurance  department  of  the  State  of 
Washington,  at  any  time  subsequent  to  the  10th  day  of  February,  1908, 
made  an  examination  of  the  books,  records  or  securities  of  the  United 
Surety  Company,  of  Baltimore,  Maryland,  would  you  know  of  such  ex- 
amination having  been  made? 

A.  Yes,  I  would  have  known  of  such  examination  if  it  had  been 
made. 

(13)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative, 
state,  if  you  know,  whether  or  not  an  itemized  statement  of  the  ex- 
penses of  such  examination  was  presented  to  the  United  Surety  Com- 
pany, of  Baltimore,  Maryland. 

A.  Lloyd  &  Robertson,  our  general  agents,  acting  for  our  company, 
were  directed  to  qualify  our  company  in  the  State  of  Washington.  They 
advised  us  that  it  would  cost  $245.00  to  qualify  our  company,  said 
amount  covering  examination  of  the  company  and  filing  of  statements, 
etc.,  and  the  purchase  of  two  licenses.  We  directed  our  agents  to  pro- 
ceed to  qualify  our  company,  and  we  paid  the  fees.  If  any  itemized 
statement  was  rendered,  it  was  delivered  to  our  agents,  Messrs.  Lloyd  ft 
Robertson,  San  Francisco,  who  advised  us  that  the  cost  of  qualifying 
the  company  was  $245.00,  which  amount  we  reimbursed  them.  This  is 
the  only  statement  of  any  kind  rendered  by  the  insurance  department 
of  the  State  of  Washington  against  our  company  since  its  entry  in  that 
state  in  1908.  except  usual  fees  paid  the  department  for  the  renewal  of 
our  license  in  January,  1909. 

RoBEBT  A.  Dobbin,  Jb. 

Subscribed  and  sworn  to  before  J.  Wallace  Bryan,  notary  public  in 
and  for  the  State  of  Maryland. 

EXHIBIT  "A." 

Insurance  Depabtment,  State  or  Washington. 
$245  no-100  Olympia,  Feb.  11,  1908. 

Received  from  United  Surety  Company,  two  hundred  and  forty-five 
no-100  dollars,  amount  of  entrance  fees  and  examination  $235.00,  2 
licenses  $10.00. 

J.   H.   SCHIVELY, 

No.  1300.  Deputy  Insurance  Commissioner, 

EXHIBIT  "B." 
State  of  Washington,  Insurance  Department. 
No.  8C.  Certificate  of  AuthoHty. 

Office  of  Insurance  Commissioneb, 
Olympia,  Feb.  10,  1908. 

Whereas,  From  reports  on  file  in  this  office,  I  have  satisfactory  evi- 
dence showing  that  the  United  Surety  Company,  of  Baltimore,  Mary- 
land, has  complied  with  the  laws  of  the  State  of  Washington  regulat- 
ing and  governing  the  transaction  of  Insurance  business  In  the  state, 
and  that  said  company  is  in  a  solvent  condition  in  the  true  intent  and 
meaning  of  said  laws: 

Now  THERtFORE,  By  vlrtuc  of  authority  confeired  upon  me  by  sec- 
tion 4  of  said  insurance  law,  and  pursuant  to  the  requirement  of  the 
same,  I,  Sam  H.  Nichols,  insurance  commissioner  of  the  State  of 
Washington,  hereby  certify  that  eald  company  is  duly  authorized  to 
transact  the  business  of  surety  burglary,  plate  glass,  and  casualty  in- 
surance in  this  state  from  the  date  hereof  to  and  including  December 
31,  190... 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  the  State  of  Washington  at  the  City  of  Olympia,  County  of 
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Thurston,  State  of  Washington,  on  this  11th  day  of  February,  A.  D. 
1908.  Sam  H.  Nichols, 

Insurance  Commissioner, 

By  J.   H.   SCHIVELY, 

[seal]  Deputy  Commissioner. 

By  the  Secretaby:     Deposition  of  F.  B.  Lloyd — 

(1)  Q.    State  your  name  and  residence. 

(2)  Q.    State  your  connection,  if  any,  with  the  United  Surety  Com-  . 
pany,  of  Baltimore,  Marjiand,  on  or  about  February  10,  1908? 

(3)  Q.  State  whether  or  not,  on  or  about  February  10,  1908.  you 
caused  the  United  Surety  Company,  of  Baltimore,  Maryland,  to  be 
entered  for  business  in  the  State  of  Washington? 

(4)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative, 
state,  if  you  know,  what  entrance  fees  were  paid? 

(5)  Q.  If  you  answer  that  you  paid  entrance  fees,  state  to  whom 
said  entrance  fees  were  paid? 

(6)  Q.    What  was  the  amount  of  those  entrance  fees? 

(7)  Q.    In  what  manner  were  they  paid? 

(8)  Q.  If  you  state  in  answer  to  the  foregoing  question  that  you 
drew  a  draft  in  favor  of  J.  H.  Schively  in  the  sum  of  two  hundred  and 
forty-five  dollars,  is  the  purported  draft  signed  by  F.  B.  Lloyd,  marked 
Exhibit  "A"  and  attached  hereto,  the  original  draft  which  you  drew 
and  delivered  to  J.  H.  Schively  in  payment  of  said  entrance  fees? 

EXHIBIT  "A." 

Olympia,  Wash.,  Feby.  10,  1908. 
Capital  National  Bank. 
On  demand  pay  to  the  order  of  J.  H.  Schively,  insurance  commis- 
sioner, two  hundred  forty-five  dollars   ($245.00),  value  received,  and 
charge  same  to  account  of  United  Surety  Company,  Baltimore,  Md. 

(Signed)     F.  B.  Lloyd. 
EiUdorsements:     J.  H.  Schively,  Dep.  Ins.  Com'r. 
Pay  to  the  order  of  Seaboard  National  Bank,  New  York  City,  N.  Y. — 
Capital  National  Bank,  Olympia,  Wash.,  W.  F.  Foster,  Cashier. 

Pay  Drovers  &  Mechanics  Nat'l  Bank,  Baltimore,  Md.,  or  order — 
Seaboard  Nat'l  Bank,  of  New  York. 

Drovers  ft  Mechanics  Nat.  Bank,  Per 

In  answer  to  interrogatory  No.  1,  the  witness  saith:  F.  B.  Lloyd. 
San  Francisco. 

In  answer  to  interrogatory  No.  2,  the  witness  saith:  On  or  about 
the  10th  day  of  February,  1908,  I  was  the  associate  general  agent  of 
the  National  Surety  Company,  of  Baltimore.  The  firm  of  Lloyd  ft 
Robertson,  of  which  I  am  a  member,  is  the  Pacific  Coast  general  agent 
of  this  company. 

In  answer  to  interrogatory  No.  3,  the  witness  saith:  On  or  about 
February  10,  1908,  I  caused  the  United  Surety  Company,  of  Baltimore. 
Maryland,  to  be  entered  for  business  in  the  State  of  Washington  by 
paying  the  fees  called  for.  I  do  not  recall  the  amount  of  these  entrance 
fees. 

In  answer  to  interrogatory  No.  4,  the  witness  saith:  I  do  not  know 
what  proportion  of  the  money  was  paid  for  entrance  fees.  I  do  not 
know  what  entrance  fees  were  paid. 

In  answer  to  interrogatory  No.  5,  the  witness  saith:  The  draft 
which  I  drew,  and  which  included  the  entrance  fees,  was  handed,  I 
think,  to  the  insurance  commissioner  in  person.  I  am  not  quite  clear 
on  this  point,  however.    I  may  have  handed  it  to  some  one  in  his  office. 

In  answer  to*  interrogatory  No.  6,  the  witness  saith:     I  do  not  know 
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the  amount  of  the  entrance  fees,  although  they  were  included  in  the 
amount  for  which  I  drew  the  draft. 

In  answer  to  interrogatory  No.  7,  the  witness  saith:  As  stated  be- 
fore, the  fees  were  included  in  the  draft  of  $245,  drawn  in  favor  of 
J.  H.  Schively,  insurance  commissioner,  February  10,  1908. 

In  answer  to  interrogatory  No.  8,  the  witness  saith:  The  draft 
marked  EiXhibit  "A"  attached  to  this  deposition,  signed  by  me,  is  the 
original  draft  which  I  drew  and  delivered,  as  per  statements  herein 
made,  in  payment  of  fees,  but  I  do  not  know  what  proportion  of  this 
draft  of  $245.00  was  for  entrance  fees, 

P.  B.  Lloyd. 

Subscribed  and  sworn  to  before  N.  B.  W.  Smith,  notary  public  in 
and  for  the  city  and  county  of  San  Francisco,  State  of  California. 

By  the  Secbetaby:     Deposition  of  A.  D.  Baker — 

(1)  Q.    State  your  name  and  residence. 
A.    Arthur  D.  Baker,  Lansing,  Michigan. 

(2)  Q.  State  your  connection,  if  any,  with  the  Michigan  Commer- 
cial Insurance  Company,  of  Lansing,  Michigan. 

A.    I  am  secretary  and  treasurer. 

(3)  Q.  State,  if  you  know,  whether  or  not  the  Michigan  Commer- 
cial Insurance  Company,  of  Lansing,  Michigan,  was  admitted  to  do 
business  in  the  State  of  Washington  in  March,  1908? 

A.    I  know  that  it  was;  yes,  sir. 

(4)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative, 
state,  if  you  know,  what  entrance  fees  were  paid  by  said  company? 

A.    Said  company  paid  fees  of  $135.00— that  is  the  entrance  fee  paid. 

(5)  Q.  If  you  state  that  entrance  fees  were  paid,  state  how  such 
payment  was  made? 

A.  As  I  said  before,  there  was  $135.00  paid  for  entrance. 
(6)  Q.  If  you  answer  that  payment  was  made  by  check,  state,  if  you 
know,  whether  or  not  the  purported  check,  signed  by  the  Michigan  Com- 
mercial Insurance  Co.,  by  T.  J.  A.  Tiedemann,  general  agent,  marked 
Elxhibit  "A"  and  attached  hereto,  is  the  original  check  issued  in  pay- 
ment of  said  entrance  fees? 

A.    Yes,  sir;  I  believe  that  to  be  the  check. 

(7)  Q.  If  J.  H.  Schively,  deputy  insurance  commissioner,  or  any 
other  representative  of  the  insurance  department  of  the  State  of  Wash- 
ington, at  any  time  since  March  10,  1908,  made  an  examination  of  the 
books,  records  or  securities  of  the  Michigan  Commercial  Insurance  Com- 
pany, of  J^ansing,  Michigan,  would  you  know  of  such  examination  hav- 
ing been  made? 

A.     Yes,  sir;  I  would. 

(8)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative,  state 
whether  such  examination  has  ever  been  ipade? 

A.    No,  sir;  no  examination  has  ever  been  made. 

(9)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative, 
state,  if  you  know,  whether  or  not  an  Itemized  statement  of  the  ex- 
penses of  such  examination  was  presented  to  the  Michigan  Commercial 
Insurance  Company,  of  Lansing,  Michigan? 

(10)  Q.  Has  your  company  ever  had  any  correspondence  with  the 
deputy  insurance  commissioner  of  the  State  of  Washington  relative  to 
the  cost  of  admission  to  do  business  in  said  state? 

A.    Yes,  sir;  our  company  has. 

(11)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative, 
state,  if  you  know,  whether  or  not  the  purported  letter,  dated  November 
SO,  1907,  marked  Exhibit  "B"  and  hereto  attached,  is  the  original  letter 
received  by  your  company  relative  to  the  cost  of  admission? 

A.    Yes,  sir;  Exhibit  "B"  is  the  original  letter. 
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(12)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative, 
state,  if  you  know,  whether  said  letter  was  received  through  the  United 
States  mail  from  the  insurance  department  of  the  State  of  Washington? 

A.  Said  letter  was  received  through  the  United  States  mail  from 
said  department. 

Abthub  D.  Bakcb. 

Subscribed  and  sworn  to  before  Chas.  H.  Hayden,  notary  public  in 
and  for  the  State  of  Michigan. 

EXHIBIT  "A." 
No.  89.  San  Pbancisco,  Cal.,  March  10,  1908. 

The  First  National  Bank  of  San  Francisco,  California: 

Pay  to  J.  H.  Schively,  Deputy  Ins.  Com'r,  or  order,  $135.00  (one 
hundred  thirty-five  and  no-100  dollars). 

(Signed)     Michigan  Commebcial  Insurance  Co. 
T.  J.  A.  TiEDEMANN,  General  Agent. 
Endorsements:     J.  H.  Schively.  Dep.  Ins.  Com'r. 
Pay  to  the  order  of  the  First  National  Bank  of  San  Francisco.  CJal.— 
Capital  National  Bank,  Olympia,  Wash.,  W.  J.  Foster,  Cashier. 

EXHIBIT  ''B." 

November  30th.  1907. 
Mr.  A.  D.  Baker,  Secretary  Michigan  Commercial  Ins.  Co.,  Lansing, 
Michigan. 

Deab  Sib:  Complying  with  the  request  of  Mr.  T.  J.  A.  Tiedemann, 
I  enclose  you  forms  in  duplicate  to  be  made  out  in  seeking  admission 
to  the  transaction  of  business  in  this  state.  The  enclosed  marked  circu- 
lar-letter will  indicate  the  steps  to  be  taken. 

You  will  notice  that  I  have  not  included  a  blank  form  for  your 
annual  statement,  as  our  edition  is  exhausted,  and  is  not  yet  from  the 
hands  of  the  printer.  You  can  secure  the  blanks  from  your  own  de- 
partment, and  the  same  will  be  acceptable  with  this  department. 

The  cost  of  admission  is  $235  for  each  company — $35  statutory  en- 
trance fee  and  $200  for  the  verification  of  the  company's  first  report; 
but  by  special  arrangement  with  the  Washington  Advisory  Committee, 
companies  entering  through  San  Francisco  managers  are  charged  only 
$135  each,  which  must  be  paid  in  advance. 

Yours  very  truly. 


Deputy  Ins.  Commissioner. 

By  the  Secretary:     Deposition  of  F.  C.  Overton — 

(1)  Q.    State  your  name  and  residence. 
A.    F.  C.  Overton,  Keokuk,  Iowa. 

(2)  Q.  State  your  connection,  if  any,  with  the  Standard  Fire  In- 
surance Company,  of  Keokuk,  Iowa? 

A.    I  am  president  of  the  company. 

(3)  Q.  State  how  long,  if  at  all.  you  have  been  connected  with  this 
company? 

A.    Since  its  organization — that  is.  since  March.  1904. 

(4)  Q.  State  if  your  company  was  ever  informed  by  J.  H.  Schively, 
deputy  insurance  commissioner  of  the  State  of  Washington,  as  to  en- 
trance fees  necessary  to  be  paid  by  your  company  for  admission  to  do 
business  in  the  State  of  Washington? 

A.    Yes. 

(5)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative,  atate 
how  said  representations  were  made? 

A.    By  a  letter. 
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(6)  Q.  If  in  answer  to  the  foregoing  question  you  state  that  repre- 
sentations were  made  by  letter,  is  the  purported  letter  signed  by  J.  H. 
Schively  as  deputy  insurance  commissioner,  marked  Exhibit  "A"  and 
attached  hereto,  the  original  letter  received  by  you  containing  such  rep- 
resentations? 

A.    Yes,  it  is  the  original  letter. 

(7)  Q.  State,  if  you  know,  whether  or  not,  subsequent  to  the  receipt 
of  the  above  mentioned  letter,  the  Standard  Fire  Insurance  Company, 
of  Keokuk,  Iowa,  was  entered  to  do  business  in  the  State  of  Washington? 

A.    It  was. 

(8)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative, 
state,  if  you  know,  what  entrance  fees  were  paid? 

A.  The  sum  of  two  hundred  and  thirty-five  dollars;  paid  through 
Fred  Tebben,  our  general  agent,  at  Spokane,  Washington. 

(9)  Q.  State,  if  you  know,  whether  or  not  you  were  ever  advised  by 
J.  H.  Schively,  deputy  Insurance  commissioner,  that  the  Standard  Fire 
Insurance  Company,  of  Keokuk,  Iowa,  had  been  entered  to  do  business 
In  the  State  of  Washington? 

A.    Yes. 

(10)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative, 
state  how  you  received  such  notice? 

A.    By  letter. 

(11)  Q.  If  in  answer  to  the  foregoing  question  you  state  that  such 
notice  was  contained  in  a  letter,  state,  if  you  know,  whether  or  not  the 
purported  letter,  signed  by  J.  H.  Schively  as  deputy  insurance  commis- 
sioner, marked  Exhibit  "B"  and  attached  hereto,  is  the  original  letter 
received  by  your  company  containing  such  notification? 

A.    Yes,  it  is. 

(12)  Q.  If  J.  H.  Schively,  as  deputy  insurance  commissioner,  or 
any  other  representative  of  the  insurance  department  of  the  State  of 
Washington,  subsequent  to  the  4th  day  of  May,  1908,  made  an  examina- 
tion of  the  books,  records  or  securities  of  the  Standard  Fire  Insurance 
Company,  of  Keokuk,  Iowa,  would  you  know  of  such  examination  hav- 
ing been  made? 

A.    Yes,  I  would. 

(13)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative, 
state  whether  or  not  such  examination  was  ever  made? 

A    No  examination  was  ever  made. 

F.  C.  Overton. 
Subscribed  and  sworn  to  before  A.  T.  Marshall,  notary  public  in 
and  for  the  State  of  Iowa. 

EXHIBIT  "A." 

The  State  of  Washington,  Department  of  Insurance, 

Olympia,  May  4,  1908. 
Standard  Fire  Ins.  Co.,  Keokuk,  Iowa. 

Gentlemen:  At  the  request  of  Mr.  Fred  Tebben,  I  am  forwarding 
you  under  separate  cover  a  copy  of  our  insurance  laws  and  blarks  nec- 
essary to  be  filled  out  in  seeking  admission  to  the  transaction  of  busi- 
ness in  Washington. 

Costs  of  admission  are  $235 — $35  statutory  entrance  fees  and  $200 
for  the  verification  of  your  first  report  and  securities — all  of  which  is 
payable  in  advance.  Very  truly  yours, 

J.  H.  Schively, 
Deputy  Insurance  Commissioner 
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EXHIBIT  "B." 

September  14,  1908. 

F,  C.  Overton,  President  Standard  Fire  Ins.  Co.,  Keokuk,  Iowa. 

Deab  Sib:  Mr.  Fred  Tebben,  of  Spokane,  entered  your  company,  paid 
the  fees  and  received  the  certificate  of  authority,  together  with  vouchers 
covering  the  amount  paid.  Very  truly  yours. 

J.  H.  SCHIVKLT, 

Deputy  Insurance  Commissioner. 

By  Mb.  Lee:  We  tender  at  this  time  the  same  evidence  that  we 
tendered  yesterday;  it  will  only  probably  take  a  few  moments.  We  de- 
sire to  prove  that  in  none  of  these  cases  the  state  received  more  than 
thirty-five  dollars. 

By  the  Pbesiding  OmcEB:  The  chair  desires  to  call  attention  to 
the  fact  that  the  depositions  read  this  morning  have  not  been  received 
or  introduced  in  evidence,  nor  should  they  be  considered  as  evidence 
any  more  than  that  they  be  related  or  have  a  bearing  upon  the  guilt 
or  innocence  of  respondent  under  articles  3  and  4. 

By  Mb.  Lee:  We  desire  to  prove  in  connection  with  each  one  of 
these  depositions  that  the  state  only  received  the  statutory  fee  of 
thirty-five  dollars. 

By  Mb.  Isbael:  I  think,  if  it  is  competent  for  any  purpose,  it  is 
not  necessary  to  bring  the  books  of  the  insurance  commissioner  here. 
The  vouchers  are  here  and  they  speak  for  themselves. 

By  Mb.  Lee:  Counsel  for  respondent  then,  in  order  to  obviate  the 
necessity  of  this  proof,  admits  that  in  none  of  these  cases  did  the  state 
receive  more  than  a  thirty-five-dollar  fee? 

By  Mb.  Isbael:  With  the  exception  of  where  there  was  a  license  fee 
or  agent's  fee  or  something  of  that  kind.  I  don't  think  it  necessary 
to  bring  the  books  here  at  this  time.  I  think  it  is  established  by  the 
vouchers  themselves. 

By  Mb.  Lee:  In  connection  with  article  2,  I  desire  to  state  that  Mr. 
Lebo  has  apparently  disappeared,  and  we  cannot  find  him.  He  is  sup- 
posed to  be  here.  In  connection  with  article  18,  Mr.  Harding,  of  Spo- 
kane, and  Mr.  Enmions  in  connection  with  19,  were  called  away  on  per- 
sonal matters  of  vital  importance,  and  will  be  here,  I  think,  on  the  11:30 
train. 

By  Mb.  Isbael:    As  I  understand,  you  have  been  over  article  19? 

By  Mb.  Lee:  If  they  are  not  here  by  1:30,  .we  will  take  up  the 
perjury  charge  at  that  time — I  should  have  said  articles  17  and  18. 

By  the  Pbesidu^o  Officeb:  I  understand  then,  Mr.  Lee,  that  Just 
at  this  time  you  are  not  ready  to  proceed  with  two  of  the  counts. 

By  Mb.  Lee:  The  witnesses  were  excused  yesterday  and  are  un- 
avoidably detained,  and  we  are  not  able  to  locate  them;  and  if  they 
are  not  here  after  this  recess,  we  will  be  ready  to  prove  all  the  other 
articles  without  any  recesses  or  adjournment  whatever. 

By  the  Pbesidino  Offioeb:  If  there  is  no  objection,  this  court  will 
take  a  recess  until  1:30  this  afternoon. 

At  11 :25  a.  m.  the  court  of  impeachment  took  a  recess  until 
1 :30  this  afternoon. 
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AFTERNOON  SESSION. 


At  1 :40  p.  m.  the  Senate,  sitting  as  a  court  of  impeachment, 
reconvened. 

Bt  the  PBEsn>ENT:     Senator  Bryan  will  take  the  chair. 

By  Mb.  Manages  Edge:  The  train  has  just  arrived,  I  believe,  car- 
rying, a  couple  of  our  witnesses. 

Bt  Bis.  Lee:  Mr.  President,  we  will  offer  proof  on  article  17  at  this 
time,  and  we  would  like  to  have  the  senators  look  at  that  portion  of 
the  articles  of  impeachment. 

ARTICLE  XVII. 

That  on  July  31st,  1907,  said  J.  H.  Schively,  as  deputy  Insurance 
commissioner,  made  a  perfunctory  examination  of  the  Washington 
Hardware  A  Implement  Dealers'  Mutual  Fire  Insurance  Association, 
of  Spokane,  Washington;  that  said  examination  consumed  in  time  less 
than  half  an  hour;  that  said  Schlvely,  as  such  deputy  insurance  com- 
missioner, demanded  of  E.'W.  Evenson,  the  secretary  of  said  associa- 
tion, the  sum  of  two  hundred  dollars  for  said  examination;  that  said 
Evenson  refused  to  pay  said  amount,  for  the  reason  that  same  was 
excessive,  exorbitant  and  extortionate;  that  thereupon  said  Schively 
reduced  the  amount  demanded  to  the  Qum  of  one  hundred  dollars,  and 
collected  of  and  received  from  said  association,  through  said  Evenson, 
the  sum  of  one  hundred  dollars,  which  sum  was  greatly  in  excess  of 
his  expenses  incurred  in  said  examination;  that  said  Schively  did  not 
at  that  time,  nor  at  any  other  time,  present  to  said  association  nor  to 
said  Evenson,  In  detail,  the  items  nor  any  itemized  list  of  his  expenses 
incurred  in  making  such  examination,  as  by  law  required  to  do. 

Wherefore,  the  said  J.  H.  Schively,  as  deputy  insurance  commis- 
sioner, by  reason  of  not  presenting  the  detailed  statement  of  his  ex- 
penses as  by  law  required,  and  by  demanding  and  receiving  a  sum 
.greatly  in  excess  of  his  expenses  Incurred  in  making  said  examination, 
was  guilty  of  extortion,  arbitrary  and  oppressive  conduct,  gross  im- 
propriety, and  malfeasance. in  office. 

Bt  Mb.  Lee:  I  call  the  chair's  attention  again  to  the  fact  and  the 
Senate's  attention  again  to  the  fact  that  this  Is  proof  that  goes  to 
article  No.  17.  I  would  like  to  have  the  sergeant-at-arms  call  Mr.  E.  W. 
Evenson. 

E.  W.  Evenson,  a  witness  produced  on  behalf  of  the  com- 
plainants herein,  being  first  duly  sworn,  testified  as  follows: 

Direct  Examination — 

Bt  Mb.  Lee:     Q.    State  your  name. 

A.    E.  W.  Evenson. 

Q.    And  your  address. 

A.    Spokane,  Washington. 

Q.  Were  you  in  July,  1907,  connected  with  the  Washington  Hard- 
ware St  Implement  Dealers*  Mutual  Fire  Insurance  Association,  of  Spo- 
luine,  Washington? 

A.    I  was,  as  secretary. 

Q.    Are  you  secretary  at  this  time? 

A.    Tes,  sir. 
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Q.  State  whether  or  not  on  or  about  July  Slst,  1907,  any  repre- 
sentative from  the  insurance  department  of  this  state  visited  your 
office  in  Spokane  for  the  purpose  of  making  an  examination. 

A.    They  did. 

Q.    State  who  that  representative  was. 

A.     Mr.  Schively. 

Q.    Was  he  deputy  insurance  commissioner  at  that  time? 

A.    He  so  represented  himself  to  be. 

Q.  Now,  Mr.  Evenson,  without  inquiring  of  you  in  detail  about 
this,  proceed  and  state  to  the  Senate  the  circumstances  surrounding 
Mr.  Schively 's  visit  at  that  time,  what  examination,  if  any,  he  made, 
and  what  compensation,  if  any,  was  received. 

A.  I  received  a  letter  about  the  20th,  advising  me  of  his  intended 
visit;  that  he  would  be  there  about  the  31st  of  July  or  the  1st  of  Aug- 
ust, and  he  asked  me  if  I  would  have  a  report  prepared — 

Q.  Just  a  moment  before  you  go  further.  I  will  hand  you  this 
letter  and  ask  you  to  inspect  and  state  whether  or  not  that  is  the  letter 
about  which  you  are  testifying?  [Handing  a  letter  to  witness;  witness 
examines  letter.] 

A.    Yes. 

By  Mb.  Lee:     I  will  offer  this  letter  in  evidence. 

[Mr.  Lee  presents  letter  to  Mr.  Irsael.    Mr.  Israel  examines  letter.] 

By  Mr.  Ibrael:  No  objection.  [Letter  marked  "Article  17,  Com- 
plainants* Exhibit  No.  1."] 

Q.    I  wish  you  to  read  that  letter. 

A.    Aloud. 

Q.     Yes. 

A.  "Insurance  Department,  State  of  Washington,  Olympia,  Wash.» 
July  24,  1907. — E.  W.  Evenson,  secretary,  Washington  Hardware  A  Im- 
plement Dealers'  Mutual  Fire  Association.  Spokane,  Washington.  Dear 
Sir — Answering  yours  of  July  18th,  I  beg  to  state  that  the  insur- 
ance commissioner  is  not  supposed  to  examine  every  policy,  but  to 
keep  a  general  eye  upon  the  several  companies  and  see  that  they 
remain  solvent.  In  pursuance  of  this  policy,  you  are  hereby  authorized 
to  proceed  in  accordance  with  the  spirit  of  your  letter  in  writing 
policies.  I  expect  to  be  in  Spokane  either  July  Slst  or  August  1st  for 
the  purpose  of  looking  into  your  affairs.  I  shall  be  glad  if  you  will 
have  a  financial  statement  ready  for  me  up  to  July  1st.  If  you  desire, 
you  can  have  a  supplemental  report,  including  the  month  of  July. 
Allow  me  to  state,  however,  that  this  visit  is  not  the  result  of  any 
question  In  my  mind  regarding  your  standing,  but  is  merely  in  accord- 
ance with  the  laws  of  this  state,  which  require  a  yearly  visit  to  the 
companies  organized  in  the  state.  Very  truly  yours,  J.  H.  Schively, 
Deputy  Insurance  Commissioner." 

Q.  State  what,  if  anything,  happened  after  this  letter  was  received 
by  you. 

A.  I  called  in  a  firm  of  expert  auditors  and  accountants  and  had 
them  prepare  a  report. 

Q.    You  got  the  report? 

A.  A  financial  statement  taken  from  the  books  of  the  company, 
showing  the  actual  condition  at  that  time. 

Q.    Did  those  expert  accountants  make  an  examination  of  the  books? 

A.    Yes. 

Q.    In  preparing  this  report? 

A.     Yes,  from  A.  to  Z. 
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Q.  Proceed  and  relate  what  happened  then  relative  to  Mr.  Schively's 
visit. 

A.  He  came  into  the  office  with  Louis  LeMaster,  an  expert  ac- 
countant, and  Mr.  LeMaster  remained  for  awhile  and  left  Mr.  Schively 
with  me,  and  Mr.  Schively,  after  seeing  some  books  in  the  office,  said, 
"Well,  this  is  different;  this  is  entirely  better,"  and  •!  had  assumed  he 
had  been  somewhere  else  on  a  similar  mission.  After  talking  awhile, 
he  asked  me  if  I  had  an  extra  report  which  I  could  spare,  and  I  told 
him  he  could  take  that;  that  I  thought  I  had  a  carbon  of  it,  and  he 
took  the  report  and  then  announced  that  he  was  going  to  charge  me 
two  hundred  dollars  for  making  this  examination;  and  as  he  did,  his 
face  lit  up  with  a  peculiar  smile,  and  I  thought  he  was  joking.  I 
treated  him  with  the  same  expression  myself,  and  I  told  him  that  he 
would  have  a  h —  of  a  time  getting  two  hundred  dollars  from  this  com- 
pany, because  he  could  see  by  the  report  that  we  were  broke;  and  he 
went  on  to  say  that  it  was  the  custom  to  make  this  charge,  but  as  he 
had  come  over  there  with  the  intention  of  examining  another  company 
that  he  could  split  the  charge  up  for  one  hundred  dollars  cash;  but 
even  when  he  mentioned  the  one  hundred  dollars  I  thought  that  he  was 
Joking,  but  I  asked  him  to  sign  a  voucher — 

Q.  Examine  this  voucher  and  state  whether  or  not  that  is  the 
voucher  about  which  you  are  testifying.    [Handing  witness  document.] 

A.     [After  examination.]     Yes. 

By  Mb.  Lee:    I  will  offer  this  document  in  evidence. 

By  Mb.  Isbael:  [After  examining]  No  objections. 

[Voucher  marked  "Article  17,  Complainants'  ExhiMt  No.  2.] 

By  Mr.  Lee:    Please  read  that  voucher  to  the  Senate. 

A.  [Reading]  *'No.  124;  amount  $100.00;  Spokane,  Washington,  July 
3l8t,  1907.  The  Washington  Hardware  &  Implement  Dealers'  Mutual 
Fire  Insurance  Association,  of  Spokane,  Washington,  to  J.  H.  Schively. 
insurance  commissioner.  Dr.;  inspection  and  fees  of  insurance  depart- 
ment, one  hundred  dollars";  and  then  below  is  a  memorandum,  "Re- 
ceived check  No.  — in  full  payment  of  the  above  account,  one  hundred 
dollars.    [Signed]  J.  H.  Schively." 

Q.  State  what,  if  anything,  happened  after  this  transaction  as  to 
the  voucher.    Proceed  in  detail  as  to  what  happened. 

A.  He  signed  the  voucher,  and  I  explained  to  him  that  our  treas- 
urer would  have  to  issue  the  cheeky  but  it  would  have  to  be  signed 
Jointly  by  the  president,  the  treasurer  and  myself,  and  would  have  to 
go  to  the  treasurer  for  signature,  which  would  delay  it  for  a  day  or 
two,  and  it  would  arrive  in  his  office  in  due  season,  and  he  accepted 
that  explanation  and  left  the  office.  I  sent  the  voucher  to  the  treas- 
urer, which  was  an  order  that  the  check  be  issued  to  him,  and  the 
check  was  issued  and  sent  on  to  him. 

Q.  State  whether  or  not  you  are  familiar  with  the  signature  of  the 
treasurer. 

A.    I  am;  yes,  sir. 

Q.     State  whether  or  not  that  is  the  signature  of  the  treasurer  of 
your  company.     [Indicating.] 
A,     Yes,  sir. 

Q.     Are  you  familiar  with  Mr.  Schively *s  signature? 
A.     Not  sufficiently  well  to  identify  it. 

By  Mb.  Isbael:    We  will  admit  that  that  is  Mr.  Schively 's  signature. 
By  Mb.  Lee:     We  will  introduce  this  in  evidence. 
By  Mb.  Isbael:     No  objection. 


Digitized  by 


Google 


S84i  JOtlKNAL  OF  THB  SENATE 


[Instrument  marked  "Article  17,  Complainants'  Exhibit  No.  S:*} 

Q.    Read  that. 

A.  [Reading]  "Spokane,  Washington,  August  5th,  19Q7,  No.  125.  The 
Washington  Hardware  A  Implement  Dealers'  Mutual  Fire  Insurance 
Association,  of  Spokane,  Washington,  voucher  124:  Pay  to  the  order  of 
J.  H.  Schively  one  hundred  dollars.  W.  P.  Lucas,  President;  E.  L. 
Scott,  Treasurer;  to  Spokane  and  Eastern  Trust  Company,  fipok&ne, 
Washington." 

Q.    Is  there  an  endorsement  on  it? 

A.    There  is  an  endorsement  on  the  hack  of  it,  "J.  H.  Schively." 

Q.  Examine  this  [handing  witness  the  document]  and  state  if  you 
know  whether  this  receipt  was  to  cover  this  item  or  not 

A.  [Examining]  Tes. 

Bt  Mb.  Israel:     Does  that  cover  the  same  item? 

By  Mb.  Lee:    Yes. 

By  Mb.  Israel:     No  objection. 

Q.    Read  that 

A.  [Reading]  "Insurance  Department,  State  of  Washington;  one 
hundred  dollars;  Olympla,  Washington,  August  8th,  1907.  Received 
from  the  Washington  Hardware  A  Implement  Dealers'  Mutual  Insur- 
ance Association,  one  hundred  dollars,  account  of  official  examination. 
No.  3126;  signed,  J.  H.  Schively,  as  deputy  insurance  commissioner," 

[Receipt  marked  "Article  No.  11,  Complainants'  Exhibit  No.  4."] 

Q.  State  whether  or  not  any  examination  was  made  at  that  time, 
and  if  so,  what  was  the  nature  and  extent  of  it? 

A.  There  was  an  examination,  and,  as  I  stated  before,  from  one  end 
of  the  books  to  the  other,  and  it  covered  a  period  of  five  days  for  two 
men. 

Q.  You  are  referring  to  the  examination  that  Mr.  Schively  made  at 
that  time  in  your  office? 

A.    Of  the  books? 

Q.    Yes. 

A.  He  did  not  see  a  book  of  accounts  carrying  an  Item,  alluding  to 
cash  payments  received  or  disbursed.  He  saw  a  policy  register  and  the 
system  of  keeping  insurance  In  force,  but  that  had  no  relation  to  our 
financial  condition. 

Q.  State  to  the  Senate  what  was  the  extent  of  Mr.  Schively's  investi- 
gation at  that  time. 

A.    As  to  the  financial  condition  of  the  company? 

Q.    State  what  was  done  in  your  office  at  that  time. 

A.    He  accepted  this  report  made  by  Messrs.  LeMaster  and  Cannon. 

Q.    That  was  all? 

A.    That  was  all. 

Q.    State  how  long  he  was  in  your  office. 

A.    About  twenty-five  minutes. 

Q.  State  to  the  Senate  whether  or  not  any  detailed  statement  of 
expenses  was  presented  to  you  at  that  time. 

A.    None  at  all. 

Q.    Were  the  books  in  your  office? 

A.    What  books? 

Q.    The  company's  books? 

A.    Yes,  sir. 

Q.  If  there  had  been  any  detailed  statement  of  expenses,  would  it 
have  been  presented  to  you? 

A.    Yes,  sir. 
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Q.  Now,  Mr.  Evenson,  state  to  the  Senate  what  your  expenses  are, 
approximating  them,  from  Spol^ne  to  Olympia  and  return,  spending 
say  two  days  in  Spokane. 

A.    Spokane  to  Olympia  and  return  spending  two  days  in  Spokane? 

Q.    Yes,  what  would  he  the  expense  of  a  trip  like  that? 

A.    Do  you  mean  spending  two  days  in  Olympia? 

Q.    No,  sir — 

By  Mb.  Israel:     That  is  not  right.    You  have  got  that  wrong. 

[Question  read.] 

By  Mr.  Lee:  I  will  withdraw  that  question,  to  clarify  the  at- 
mosphere. 

Q.    Are  you  familiar  with  the  hotel  expenses  in  Spokane? 

A.    Yes. 

Q.  State  to  the  Senate,  giving  an  approximate  idea,  what  would  be 
the  expense  of  a  trip  from  Olympia  to  Spokane,  spending  two  days  in 
Spokane  and  returning  to  Olympia. 

A.    Forty-five  dollars. 

Cross  Examination — 

By  Mr.  Israel:     Q.  Who  were  LeMaster  &  Cannon? 

A.    They  advertised  themselves  as  expert  auditors  and  accountants. 

Q.  Well.  Irrespective  of  what  they  advertised  themselves  to  be,  do 
you  know  more  of  your  own  knowledge  what  they  were? 

A.    Yes,  sir. 

Q.    Do  you  know  personally  who  LeMaster  &  Cannon  are? 

A.    Yes.  sir. 

Q.    Do  you  know  their  business? 

A.    Yes,  sir. 

Q.    They  are  expert  accountants,  of  your  own  knowledge? 

A.    Yes,  sir. 

Q.    Their  professional  standing  is  as  high  as  there  is  in  the  state? 

A.    If  they  were  not,  I  would  not  have  employed  them. 

Q.  Well,  don't  you  know  as  a  fact  that  their  standing  is  of  the 
highest? 

A.    That  is  my  opinion. 

Q.  You  had  them  examine  your  books,  take  off  a  trial  balance  and 
get  a  report  ready  to  exhibit  to  the  insurance  commissioner  when  he 
came  over? 

A.     Yes,  sir. 

Q.    When  he  came  to  your  office,  you  did  so? 

A.    Did  what? 

Q.    You  did  so  exhibit  to  him  the  grand  report? 

A.    Yes.  sir. 

Q.  He  told  you  at  the  time  that  LeMaster  &  Cannon  were  acting 
as  confidential  advisors  to  the  insurance  department  at  Spokane? 

A.     No,  sir. 

Q.    That  their  reports  were  always  satisfactory? 

A.    No,  sir;  he  made  no  such  statement  to  me  then. 

Q.  Did  he  afterward?  Didn't  he  say  to  you  in  the  substance  of  the 
conversation  that  LeMaster  &  Cannon  were  recognized  by  the  insurance 
department  of  the  State  of  Washington  as  being  absolutely  reliable  ac- 
countants? 

A.    Not  that  I  can  recall,  Mr.  Israel. 

Q.    You  don't  recall  thai  conversation? 

A.    No,  sir;  he  might  have  done  it. 
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Q.    Might  have  done  it.    At  what  time  of  the  day  was  It  that  he 
called  at  your  office? 

A.    My  memory  is  that  it  was  shortly  before  noon. 

Q.    Do  you  know  whether  he  had  called  before  that  one  or  two 
times?    Had  you  been  in  all  the  morning? 

A.  Well,  the  .nature  of  my  business  ii  such  that  I  travel  In  and 
out  of  the  office  a  great  deal. 

Q.    He  could  have  been  there  before  and  you  know  nothing  about  it? 

A.    Yes,  sir. 

Q.    Who  were  the  other  officers  of  your  company — your  president? 

A.    The  president  was  W.  B.  Lucas,  at  Davenport. 

Q.  And  who  were  the  other  officers — what  constituted  the  officers 
of  your  company? 

A.  President,  vice-presioent,  secretary,  and  treasurer,  and  six  di- 
rectors. 

Q.    And  what  was  your  office? 

A.     I  was  secretary. 

Q.    And  who  was  treasurer? 

A.    E.  L.  Scott,  at  Oaksdale. 

Q.    And  who  was  the  vice-president? 

A.     C.  A.  Lloyd,  Fairfield. 

Q.    You  were  the  only  resident  of  Spokane  in  the  office? 

A.    Yes,  sir. 

Q.  Did  the  other  officers  have  places  of  business  in  Spokane  or  do 
business  in  Spokane? 

A.  They  might  do  business  there,  but  they  have  no  places  of  busi- 
ness in  Spokane. 

Q.  Now,  after  Schlvely  returned  to  Olympia  he  sent  you  a  copy  of 
his  report  upon  your  company? 

A.    Yes,  sir;  I  believe  he  did. 

Q.     You  would  recognize  it  if  you  saw  it? 

A.     I  think  I  would. 

Q.  Let  me  hand  you  this  paper  after  first  having  It  marked  by  the 
secretary,  "Article  XVII,  Defendant's  Identification  A,"  and  ask  you 
to  look  It  over  and  state  whether,  from  your  recollection,  that  is  not 
a  copy  of  the  report  that  was  sent  you  by  the  insurance  commissioner 
as  to  the  conditions  and  affairs  of  your  company  after  he  returned  to 
Olympia? 

A.  [Witness  examines  paper.]  I  could  not  identify  the  figures; 
but  to  the  best  of  my  knowledge  and  belief,  this  is. 

Q.    A  copy  of  that  report? 

A.    Yes,  sir;  this  is  a  copy  of  the  report. 

Q.  Let  me  show  you,  after  having  it  first  marked  "Article  XVII, 
Defendant's  Identification  B,"  a  letter.  I  will  ask  you  to  examine  this 
letter,  Mr.  Witness,  and  state  if  you  remember — state  from  your  recol- 
lection, If  you  can — If  It  is  not  a  copy  of  an  original  letter  that  you  re- 
ceived at  the  time  you  received  the  copy  of  the  report  [hands  to  toit- 
ness],  and  enclosed  with  the  report  transmitting  it  to  you? 

A.  This  Is  a  copy  of  a  letter  which  accompanied  a  copy  of  that 
letter  to  me. 

Q.    Of  that  report  to  you? 

A.    Well,  call  it  report,  then. 

Q.     Yes;  that  is  a  copy  of  the  letter,  report? 

A.     Yes,  sir,  as  I  remember  it. 

Q.    As  you  remember  it? 

A.    To  the  best  of  my  knowledge  and  memory. 
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Q.  Now,  all  you  know  of  the  amount  of  time  or  expense  attendant 
upon  this  examination  and  the  preparation  of  this  report  was  the 
amount  of  time  that  Mr.  Schively  spent  actually  in  your  office  with  you 
that  day  when  he  came  in,  and  you  furnished  him  the  LeMaster  report 
and  he  signed  the  voucher  and  went  out? 

A.     Read  that  question,  please. 

[Question  read.} 

A.  You  mean  as  to  the  time  Mr.  Schively  put  in  in  making  this  ex- 
amination? 

Q.     Yes. 

A.     That  is  all  I  know  of;  yes,  sir. 

Q.  You  don't  pretend,  Mr.  Evenson,  to  be  understood  as  testifying 
that  all  that  he  did  in  connection  with  examining  your  company  was 
what  he  did  in  your  immediate  presence? 

A.     No,  sir. 

Q.  He  did  say  to  you  at  that  time  by  reason  of  the  fact  that  he  was 
examining  another  company  at  the  same  time  in  Spokane  that  be  would 
cut  the  LeMaster  charge  of  $200.00  in  two  and  make  it  $100.00  to  each 
company? 

A-     Yes.  sir. 

Q.  You  have  no  personal  knowledge  of  how  long  Mr.  Schively  re- 
mained in  Spokane  after  he  was  in  your  office  that  day? 

A.     No.  sir. 

Re-Direct  ExamincUion — 

By  Mb.  Lee:.  Just  one  other  question.  You  paid  LeMaster  A  Can- 
non to  make  this  examination,  did  you? 

A.    I  paid  them  $88.70,  to  the  best  of  my  memory. 

[Witness  excused.] 

By  Mr.  Lee:     I  will  have  the  sergeant-at-arms  call  Mr.  Best. 

By  Mb.  Lee:  Mr.  President  and  Gentlemen  of  the  Senate — In  behalf 
of  the  managers,  I  desire  to  introduce  proof  next  on  article  23.  The 
last  was  article.  17.  I  call  your  attention  now  to  article  23.  I  will 
read  it.     [Counsel  reads  article  23  in  full.} 

In  connection  with  this  article,  Mr.  President  and  gentlemen  of  the 
Senate,  I  desire  first  to  offer  as  evidence  the  deposition  of  Mr.  William 
Wilkinsen.  president  of  the  Atlas  Insurance  Company. 

By  the  Secketaby:     Deposition  of  William  Wilkinson — 

(1)  Q.     State  your  name  and  residence. 
A.    William  Wilkinson. 

(2)  Q.  State  your  connection,  if  any,  with  the  Atlas  Insurance 
Company,  of  Des  Moines,  Iowa. 

A.     I  am  president  thereof. 

(3)  Q.     How  long  have  you  been  connected  with  said  company? 

A.  I  have  been  connected  with  said  company  and  have  been  its 
president  since  it  was  organized  in  1905. 

(4)  Q.  Has  your  company  ever  had  any  correspondence  with  J.  H. 
Schively,  deputy  insurance  commissioner  of  the  State  of  Washington, 
relative  to  the  cost  of  admission  to  do  business  in  the  State  of  Wash- 
ington? 

A.    Yes,  sir. 

(5)  Q.  If  you  answer  the  foregoing  question  in  the  affirmative, 
state,  if  you  know,  whether  or  not  the  purported  letters  signed  by  J.  H. 
Schively,  as  deputy  insurance  commissioner,  marked  Exhibits  "A"  and 
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"B"  respectively  and  attached  hereto,  are  the  original  letters  receired 
by  your  company  relative  to  the  cost  of  admission? 

A.  Yes,  sir;  the  two  letters,  marked  Exhibits  "A"  and  "B"  respec- 
tively and  attached  hereto,  are  the  original  letters  received  by  said 
company. 

(6)  Q.  Was  the  Atlas  Insurance  Company,  of  Des  Moines,  Iowa, 
admitted  to  do  business  in  the  State  of  Washington  at  any  time  sub> 
sequent  to  January  7,  1908? 

A.    Tes,  sir;  it  was  so  admitted  within  the  past  sixty  day^. 

Wm.  Wilkinson. 

Subscribed  and  swcrn  to  before  J.  D.  Wallingford;  notary  public  in 
and  for  the  State  of  Iowa. 

EXHIBIT  "A." 

State  of  Washington,  Department  op  Insurance^ 
Olympia,  January  7,  1908.. 
Wm.  Wilkinson,  President,  Atlas  Insurance  Co.,  Des  Moines,  Iowa. 

Dear  Sir:  Under  separate  cover  I  forward  you  all  •blank  reports 
and  other  documents  required  to  be  executed  in  seeking  admission  to 
the  transaction  of  business  in  the  State  of  Washington,  together  with 
copy  of  our  laws  and  explanatory  circular  letter. 

The  costs  of  admission  are  $235 — $35  statutory  entrance  fees  and 
$200  for  the  verification  of  the  company's  securities  and  first  report,  all 
of  which  is  payable  in  advance.  Very  truly  yours, 

J.  H.   SCHIVELY, 

Deputy  Insurance  Commissioner^ 

EXHIBIT  "B." 

State  of  Washington,  Department  of  Insurance^ 
Olympia,  February  13,  1908. 

T.  H.  Neson,  Secretary,  Atlas  Insurance  Co.,  Des  Moines,  la. 

Dear  Sir:  Under  separate  cover  I  am  forwarding  you  blank  forma 
required  to  be  executed  in  seeking  admission  to  the  transaction  of 
business  in  this  state,  together  with  copy  of  our  insurance  laws  and 
circular  letter  of  explanation. 

The  costs  of  admission  are  $235 — $35  entrance  fees  and  $200  for  the 
verification  of  the  company's  first  report  and  securities,  all  of  which 
must  be  paid  in  advance.  Very  truly  yours, 

J.   H.   SCHIVELY, 

Deputy  Insurance  Commissioner. 

Charles  S.  Best,  a  witness  produced  for  and  on  behalf  of  the 
complainants,  being  first  duly  sworn,  testified  as  follows : 

Direct  Examination — 

By  Mr.  Lee:     Mr.  Best,  state  your  full  name  and  residence? 

A.    Charles  S.  Best,  Seattle,  Washington. 

Q.    What  is  your  occupation,  Mr.  Israel? 

By  Mb.  Israel:     I  try  to  practice  law  for  a  living. 

By  Mr.  Lee:     Or  Mr.  Best? 

By  the  Presiding  Officer:     The  objection  is  sustained. 

A.     Insurance. 

Q.  Now.  have  you  ever  had  any  connection  with  the  Atlas  Insur- 
ance Company,  of  Des  Moines,  Iowa? 

A.  No;  I  had  some  correspondence  with  them  relative  to  insurance 
here. 
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Q.    When  was  that  correspondence,  Mr.  Best? 

A.    That  was  early  in  1908,  during  the  winter  of  1908. 

Q.    State  what  the  nature  of  that  correspondence  was? 

A.  Why,  I  communicated  with  them  to  see  if  they  would  enter  out 
here  and  sent  them  all  the  facts  regarding  the  cost  of  so  doing. 

Q.  What  statement  did  you  make  to  that  company  at  that  time  re- 
garding the  entrance  fees  to  this  state? 

A.     I  told  them  that  the  fees  amounted  to  $35.00. 

Q.  State  what  further  correspondence,  if  any,  you  had  with  this 
company  relative  to  admission  to  this  state? 

A.  I  had  very  little  correspondence  after  that.  My  partner  called 
upon  them  and  he  was  informed  that  they  had  received  a  letter  stating 
that  the  fees  were  $235.00  and  that  they  would  not  come  in;  they  did 
not  intend  to  stand  for  any  extortion  at  that  time. 

Q.    What  do  you  mean  by  your  "partner**? 

A.    Mr.  W.  B.  Goff,  in  business  with  me. 

Q.  State  to  the  Senate  what  conversation,  if  any,  you  had  with  Mr. 
Schively,  deputy  insurance  commissioner,  relative  to  the  admission  of 
this  company? 

A.  I  came  down  to  Olympia  and  took  the  matter  up  with  Mr. 
Schively.  I  don't  recall  that  the  name  of  the  company  was  mentioned, 
but  I  told  him  that  a  company  I  had  communicated  with  had  informed 
us  that  they  had  been  held  up  for  $235.00,  and  wanted  an  explanation 
of  it.  And  he  stated  that  that  was  the  rule  that  had  been  made  by 
Mr.  Nichols.  I  told  him  that  I  did  not  think  Mr.  Nichols  had  any  au- 
thority to  make  rules — that  he  was  here  to  enforce  the  law.  And  he 
further  stated  that  had  he  known  that  the  company  was  to  be  repre- 
sented here  by  me,  he  would  have  simply  asked  them  the  fee  of  $35.00. 

Q.  He  didn*t  say  anything  about  Mr.  Nichols,  did  he,  in  that  latter 
part  of  the  conversation — that  if  he  had  known  that  you  would  repre- 
sent them  he  would  have  asked  for  only  $35.00? 

A.    No,  he  did  not  mention  Mr.  Nichols  then. 

Q.    Nothing  said  about  Mr.  Nichols  then? 

A.    No,  only  as  I  say. 

Q.  Do  you  know  whether  or  not  the  company  was  entered  at  that 
time  or  later? 

A.  It  was  not.  I  am  not  sure  whether  it  was  entered  later.  It 
may  have  been  entered  this  year;  nothing  up  to  the  first  of  the  year. 

Q.  Have  you  detailed  now  the  conversation  that  occurred  with  Mr. 
Schively  at  that  time?    Is  there  anything  else  that  occurs  to  you? 

A.  Why,  he  simply  said  that  hereafter  If  I  was  communicating  with 
any  companies  to  enter  them  out  here  to  let  him  know  what  they  were, 
and  he  would  be  guided  in  that  in  letting  them  know  when  he  wrote 
them  in  regard  to  the  fees,  that  they  could  be  entered  for  the  statutory 
fee  of  $35.00. 

Q.    That  was  all  the  conversation  you  had  with  him  at  that  time? 

A.    Yes,  sir. 

Q.  Did  you  have  any  conversation  with  him  at  any  subsequent  time 
regarding  this  company? 

A.     No. 

Q.  The  conversation,  then,  that  you  have  related  here  concluded 
the  incident  as  to  that  company? 

A.    Yea. 

Q.  State  whether  or  not  you  Informed  the  insurance  company  of 
that  conversation? 

A.    I  did  not  inform  them  of  the  conversation,  but  wrote  them  that 
—19 
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the  only  fee  that  could  be  charged  was  $35.00,  and  that  anything  far- 
ther than  that  would  be  extortionate. 

Cro88-Examination — 

By  Mb.  Israel:    Q.  Tour  name  is  Charles  8.  Best? 

A.    Tes,  sir. 

Q.    Tou  are  a  brother  of  Allen  M.  Best? 

A.    Alfred  M. 

Q.    Alfred  M.  Best? 

A.    Yes,  sir. 

Q.    You  are  familiar  with  Best's  Insurance  Reports,  that  are  gotten 
out  and  copyrighted  by  the  Alfred  M.  Best  Company,  Incorporated? 
A.    Yes,  sir. 

Q.  This  volume  that  I  hold  in  my  hand  is  one  of  those  reports,  is 
it  not? 

A.    Yes,  sir. 

Q.    You  gather  data  for  the  compilation  of  these  reports? 

A.    I  do. 

Q.    You  are  one  of  the  experts  who  get  up  these  reports? 

A.    If  I  may  be  classed  as  expert 

Q.  Throughout  the  insurance  world  the  Best  reports  stand  in  in- 
surance matters  as  does  Dunn  or  Bradstreet  in  the  commercial  world; 
that  is  true,  is  it  not? 

A.    I  believe  it  does,  yes. 

Q.    That  is  true? 

A.    I  believe  it  is,  yes. 

Q.  Should  any  one  desire  to  know  at  any  time  the  standing,  per^ 
sonnel  or  character  of  any  particular  insurance  company  in  the  United 
States,  if  they  can  get  a  copy  of  Best's  Insurance  Report  for  the  year, 
they  have  the  information? 

A.     I  believe  they  do. 

Q.  And  they  have  what  is  regarded  throughout  the  insurance  world 
as  reliable  information? 

A.    As  far  as  we  can  get  it. 

Q.  Now  these  Best  Reports  are  used  in  practically  all  of  the  insur- 
ance departments  throughout  the  United  States? 

A.  Well,  I  know  they  have  them.  I  don't  know  to  what  extent  they 
use  them. 

Q.  Do  you  know  they  have  been  used  in  the  department  of  this 
state? 

A.    They  have  them  here. 

Q.    As  an  authority? 

A.    They  have  them  here.    I  don't  know  how  much  they  use  them. 

Q.  Now  then,  you  learned  that  the  Atlas  Insurance  Company  had 
made  an  application  to  enter  the  State  of  Washington  and  they  had 
been  required  by  the  insurance  department  to  pay  $235.00  in  advance 
before  they  were  admitted? 

A.    They  so  informed  me. 

Q.  So  informed  you.  After  receiving  such  Information,  you  came 
to  Olympia  and  took  up  the  matter  with  Mr.  Schively? 

A.    Yes. 

Q.  You  came  here  for  the  purpose  of  ascertaining  why  this  charge 
of  $200.00,  outside  of  the  $35.00,  was  made? 

A.    Yes,  sir. 
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Q.  Tou  were  informed,  first  of  all,  that  it  was  a  rule  that  had  been 
nuide  by  Mr.  Nichols? 

A.    Tes. 

Q.  Tou  were  also  informed  that  that  rule  as  to  outside  companies 
coming  into  the  state  being  required  to  pay  an  examination  fee  in  ad- 
vance had  been  fixed. by  Secretary  Nichols  partially  with  the  idea  that 
wildcat  companies,  who  could  not  stand  the  searchlight  of  examination, 
if  required  to  put  up  an  examination  fee  in  advance  would  probably  be 
deterred  from  coming  into  the  state;  that  statement  was  also  made 
to  you? 

A.    No,  not  that  way. 

Q.    What  was  it?    How  was  it  modified? 

A.  There  was  nothing  said  except  it  was  a  rule  made  by  Mr. 
Nichols  to  charge  that  fee,  and  I  believe  he  did  say  that  they  had 
found  it  difficult  after  a  company  was  entered  to  collect  anything  from 
them. 

Q.  Tes;  now  then,  he  said  to  you  also  that  if  he  had  known  that 
you  were  recommending  the  admission  of  a  company  into  the  State  of 
Washington  that  they  would  not  enforce  that  rule  of  paying  an  exami- 
nation fee  in  advance? 

A.    Tes. 

Q.  He  also  stated  that  for  the  reason  it  was  you.  Best,  of  the  Best 
Insurance  Reports,  didn't  he? 

A.    No,  not  at  that  time. 

Q.    He  did  afterwards? 

A.    He  did  not  mention  the  reports;  no,  sir. 

Q.    He  did  subsequently? 

A.    No. 

Q.  Don't  you  know,  Mr.  Best,  that  he  made  the  exception  in  your 
favor  of  not  charging  the  $200.00  In  advance  because  of  the  fact  that 
you  were  one  of  the  compilers  of  that  acknowledged  authority  upon  in- 
surance law  and  would  as  a  matter  of  course  not  attempt  to  enter  any 
company  that  could  not  stand  a  good  report  in  your  insurance  report? 

A.    He  may  have  had  that  in  his  mind,  but  he  did  not  so  state. 

Q.  Did  it  strike  you  at  the  time  that  there  was  any  particular  rea- 
son for  his  making  an  exception  to  companies  that  you  would  recom- 
mend? 

A.    None  whatever. 

Q.  Can  you  now  conceive  of  any  other  reason  that  was  more  reason- 
able than  as  I  have  suggested?. 

A.    There  is  no  reason  why  he  should. 

Q.    Without  such  would  be  a  reason? 

A.  No,  there  is  no  reason,  even  if  I  did  publish  their  reports,  why 
he  should  enter  a  company  here;  that  has  nothing  to  do  with  it. 

Q.  Tou  think  it  would  honor  you  too  much  for  an  Insurance  com- 
missioner to  have  the  benefit  of  your  recommendation  of  a  company,  to 
believe  it  to  be  a  solvent  and  good  company  by  reason  of  your  being 
connected  with  the  publication  of  this  work? 

A.    He  should  not  take  anything  for  granted. 

Q.  Possibly  he  should  not,  but  you  think  he  would  honor  you  too 
much  if  he  did? 

A.    I  think  he  might;  yes. 

Q.  Were  you  aware  at  any  time  afterwards,  Mr.  Best,  that  the  secre- 
tary of  state,  having  been  advised  by  the  attorney  general  of  the  state 
that  he  could  fix — ^that  he  could  collect  an  examination  fee  in  advance 
and  require  ft  to  be  paid  before  he  authorized  the  company  to  do  busi- 
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ness;  that  having  8o  been  advised,  he  (the  secretary  of  state)  had  fixed 
an  advance  entrance  fee  at  $200.00  for  companies  applying  to  be  .en- 
tered; were  you  aware  of  that  at  any  time  after  your  conversation  witli 
Mr.  Schively? 

A.    Just  read  me  that  question. 

[Question  rectdJ] 

By  Mb.  Lee:  Mr.  President,  I  object  to  that.  It  is  cross-examination 
touching  the  matter  that  was  not  brought  out  on  the  direct.  It  refers 
to  a  subsequent  matter.  It  is  a  palpable  attempt  to  dispose  a  palpable 
defense,  and  I  submit  to  this  presiding  officer  that  it  is  absolutely  im- 
material. 

By  Mb.  Isbael:  Well,  now,  if  the  court  please,  counsel  takes  ad- 
vantage of  my  weakness.  I  won't  stand  here  as  a  lawyer  and  contend 
for  a  moment  against  his  objection  that  the  objection  is  not  well  taken 
as  to  the  question  not  being  cross-examination;  if  we  are  in  court. at- 
tended with  all  the  technical  rules  of  a  criminal  court,  but  if  we  are 
in  that  parliamentarian  court  that  I  have  heard  so  much  about  for  a 
week,  why,  in  the  language  of  the  small  boy,  "To  hell  with  the  rules." 

By  Mb.  Lee:  I  am  willing  to  give  counsel  great  latitude,  and  it  is 
very  seldom  that  I  have  interposed  an  objection;  but  when  counsel  for 
respondent  comes  to  introduce  testimony  as  to  what  the  secretary  of 
state  has  done  a  long  time  after  the  allegations  of  this  article,  it  is 
certainly  beyond  reason. 

By  Mr.  Israel:  I  will  not  try  to  defend  counsel's  argument,  on  the 
ground  that  it  is  not  well  taken  if  we  are  to  be  governed  by  the  rules 
of  evidence  taken  in  a  criminal  court;  but  if  under  the  free  and  search- 
ing examination  under  the  parliamentary  rules  I  have  heard  so  much 
about,  it  is  just  as  good  as  any  other  tesUmony.  It  is  good  testimony, 
but  I  will  admit  that  it  is  out  of  order  under  the  technical  rules. 

By  the  Pbesidinq  Officer:  It  seems  to  me  that  the  question  pre- 
sumes one  or  two  facts  as  having  been  proved  that  we  haven't  heard 
evidence  on  as  yet,  and,  while  we  ought  to  be  very  liberal,  I  hesitate 
to  rule  upon  the  question — that  is,  sustain  the  objection — ^but  will  ask 
the  counsel  without  any  ruling  to  modify  the  question  if  possible. 

By  Mb.  Isbael:     I  will  cheerfully  do  that,  your  honor. 

By  the  Pbesiding  Officeb:  We  are  inclined  to  be  very  liberal  in 
this  investigation. 

By  Mb.  Israel:  Q.  Did  you  ever  have  any  discussion  with  Mr. 
Schively  or  with  Mr.  Nichols,  aside  from  the  conversation  you  have  de- 
tailed as  occurring  between  yourself  and  Mr.  Schively,  regarding  any 
department  rule  of  entry  of  the  company  into  the  State  of  Washington? 

A.    None  that  I  recall. 

Q.  Then,  of  course,  you  couldn't  have  heard  any  of  the  things  that 
I  suggest? 

A.    No. 

Q,  Now,  you  are  aware,  Mr.  Best,  I  presume,  In  your  office  of  com- 
piler of  the  insurance  reports — you  are  aware,  Mr.  Best,  as  compiler, 
one  of  the  compilers  of  Best's  Insurance  Reports — ^that  the  Atlas  Insur- 
ance Company,  of  the  State  of  Iowa,  has  entered  the  State  of  Wash- 
ington and  Is  doing  business  here? 
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A.  I  understood  they  were,  but  it  is  only  hearsay.  I  don't  know 
that  they  have. 

Q.  Did  you  have  any  conversation  at  the  time  of  your  visit  to 
Olympia  with  Mr.  Nichols?   • 

A.     No. 

By  Mb.  Isbasl:     That  is  all. 

Re-Direct  Examination — 

By  Mb.  Lke:  Q.  Mr.  Best,  you  were  before  the  investigating  com- 
mittee and  heard  Mr.  Schlvely's  testimony  in  this  matter? 

A.     Yes,  sir. 

Q.    What  was  it? 

A.  That  he  had  considered  me  an  expert  in  these  matters  and  had 
entered  the  company  for  that  reason. 

Q.    He  did  not  deny  what  you  said? 

A.     No. 

Re-Cross  Examination — 

By  Mb.  Isbael:  Q.  How  long  have  you  been  In  the  State  of  Wash- 
ington, Mr.  Best? 

A.    About  two  years  and  a  half. 

Q.    From  whence  did  you  come  to  the  State  of  Washington? 

A.    New  York. 

Q.    And  what  have  you  been  engaged  in  doing  since  you  came  here? 

A.    General  agency  business. 

Q.    At  what  point? 

A.    Seattle. 

Q.    How  constantly  have  you  been  in  the  state? 

A.    Ever  since  I  came  here;  about  two  years  and  a  half. 

Q.  Prior  to  that  time  you  were  unknown  to  the  State  of  Wash- 
ington? 

A.     I  think  so. 

Q.    You  had  never  operated  west  of  the  Mississippi  river? 

A.    No. 

Q.  His  Excellency,  Governor  Hay,  has  appointed  you  one  of  the 
insurance  code  commissioners,  has  he  not? 

A.    Yes. 

By  Mb.  Isbael:     That  is  all. 

By  Mb.  Lee:  I  ask,  Mr.  Israel,  if  you  have  any  objection  to  Mr. 
Best  being  excused  at  this  time? 

By  Mb.  Isbael:  I  would  prefer  that  Mr.  Best  be  retained  until  to- 
morrow morning,  until  I  have  an  opportunity  to  go  over  my  notes  at 
the  incoming  of  court  tomorrow  morning. 

By  the  Pbesiding  Oeficeb:  Mr.  Best  will  attend  court  tomorrow 
morning. 

By  Mb.  Lee:  Now,  Mr.  President  and  gentlemen  of  the  Senate,  the 
witnesses  on  articles  2,  18,  21,  and  22  should  have  been  here,  but  they 
have  been  unavoidably  detained,  and  evidence  as  to  those  articles  will 
be  reserved  till  a  little  later.  I  think  at  this  time  the  board  of  man- 
agers are  prepared  to  offer  proof  of  articles  24  and  25. 

By  Mb.  Manageb  Edge:  If  the  court  please,  in  accordance  with  the 
privilege  permitted  the  managers  a  couple  of  days  since,  wherein  it  is 
agreed  that  prior  to  the  introduction  of  proof  on  articles  24  and  25  a 
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statement  at  that  time  be  permitted  on  the  facts  intended  to  be  proven 
as  to  these  articles,  and  I  will  proceed  now  and  make  that  statement. 

By  Mb.  Israel:  Mr.  Lee,  are  you  going  to  proceed  with  articles 
24  or  25? 

By  Mb.  Lee:     It  is  for  Mr.  Edge  to  explain. 

By  Mb.  Manager  Edge:  Both  of  these  articles  have  to  do  with  the 
respondent's  connection  with  the  Pacific  Live  Stock  Company. 

By  Mr.  Israel:  Is  the  proof  to  be  taken  interchangeably  as  to  the 
articles;  they  are  not  to  be  segregated  in  the  .trial,  are  they? 

By  Mr.  Manager  Edge:  I  think  that  is  the  better  way  to  proceed, 
Mr.  Israel,  for  the  reason  that  will  obviate  the  necessity  of  calling  ser- 
eral  witnesses  twice. 

By  Mr.  Israel:  Well,  as  I  understand,  you  will  not  try  to  make 
your  proof  on  24,  and  use  the  same  witnesses  on  article  25,  but  will 
make  the  proof  as  to  both? 

By  Mr.  Manager  Edge:    The  proof  will  be  put  on  as  to  both  articles. 

By  Mr.  Israel:     Interchangeably? 

By  Mr.  Manager  Edge:     Tes. 

By  Mr.  Israel:  Now,  if  the  court  please,  the  opening  statement  of 
the  manager,  I  take  it,  will  be  limited  to  article  25^the  perjury  charge — 
because  that  was  the  distinct  understanding  when  Attorney  General  Lee 
opened  the  case.  He  was  to  open  as  to  everything  except  as  to  article 
25,  which  is  the  perjury  charge. 

By  Mr.  Manager  E^dge:  Well,  it  doesn't  make  much  difference,  Mr. 
Israel. 

By  Mr.  Israel:  Well,  go  ahead,  Mr.  Edge. 

By  Mr.  Manager  Edge:  In  order  that  the  Senate  may  understand 
how  we  intend  to  prove  the  g^uilt  of  the  defendant  under  these  two  arti- 
cles, I  would  ask  that  you  follow  me  as  closely  as  possible,  and  I  would 
ask  that  all  of  the  senators,  if  possible,  be  here,  for  the  reason  that  if 
they  do  not  understand  this  statement  as  I  make  it,  it  is  going  to  be 
extremely  difficult  to  follow  the  proof  under  these  two  articles  or  to 
see  the  application  of  perjury,  if  any  is  proven,  was  committed.  The 
reading  of  article  25  in  itself  is  not  particularly  plain,  and  I  think  in 
this  statement  I  can  explain  so  that  every  one  may  understand  wherein 
we  claim  a  crime  was  committed.  I  will  first  state  to  you  what  the 
facts  indicated  were,  and  then  state  what  Mr!  Schlvely  swore  to  as  to 
these  facts  when  he  was  called  before  the  grand  Jury  in  Spokane  county. 
In  that  way  I  think  the  matter  can  be  made  plain  by  first  presenting 
to  you,  and  that  will  be  the  order  of  proof,  what  the  conditions  actually 
were — what  Mr.  Schively  must  have  known  they  were,  and  his  relations 
with  the  company — and  then  prove  what  he  testified  to  when  called 
before  the  grand  Jury  at  Spokane.  This  company  was  a  live  stock  in- 
surance company;  was  organized  in  December,  1904 — the  month  pre- 
ceding the  meeting  of  the  legislature  in  1905.  There  wasn't  much  busi- 
ness done  at  the  time,  and  during  the  session  of  1905  (perhaps  some  of 
the  members  who  were  here  at  that  time  will  remember)  there  was 
passed  a  law  providing  for  the  organization  of  such  companies,  and  that 
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this  company  went  ahead  and  did  business  as  a  live  stock  insurance  com- 
pany during  the  years  1906  and  1906,  and  went  into  the  hands  of  a  re- 
ceiver July  2, 1907.  Among  its  organizers  and  trustees  up  until  the  time 
that  Mr.  Schively  became  a  member  of  it  was  a  man  by  the  name  of 
EL  R.  Ward,  who  will  testify  here;  J.  B.  Shrock,  S.  G.  Copeland,  and 
two  or  three  others;  W.  J.  Walker,  P.  H.  Hilliker,  and  W.  M.  Hunter. 
The  company  was  located  and  doing  business  in  the  city  of  Spokane. 
Mr.  Ward  was  president  of  the  company,  and  the  other  offices  of  the 
company  were  scattered  among  Copeland,  and  Schrock  and  Walker;  yice- 
president,  secretary,  and  treasurer,  and  so  on.  This  was  a  mutual  com- 
pany, by  which  each  of  the  members,  by  taking  out  a  policy,  became  a 
member  of  the  company,  giving  them  the  power  to  meet  as  trustees  and 
do  the  business  of  the  organization.  The  trustees  did  not  receive  any 
salary.  They  determined  among  themselves  that  they  would  work  on 
the  basis  of  millage  as  to  what  they  should  receive.  During  the  sum- 
mer of  1906,  up  to  before  Schively  became  connected  with  this  company, 
most  of  the  trustees  were  receiving  a  millage  of  three  mills  on  every 
dollar's  worth  of  business,  insurance  written,  so  long  as  the  gross 
amount  of  insurance  written  did  not  amount  to  over  |200,000.00.  If  it 
amounted  to  over  |200,000.00,  they  did  not  receive  any  compensation 
for  anything  above  that  amount.  In  other  words,  they  could  not  receive 
over  $600.00  a  month — ^that  is,  counting  three  mills  to  the  dollar.  Dur- 
ing the  summer  of  1906,  Schively  met  Ward,  first  down  at  Portland, 
and  intimated  to  Ward  that  he  would  like  to  become  a  member  of  this 
company.  At  that  time  Mr.  Ward  was  satisfied  with  his  arrangements 
with  the  company,  and  did  not  like  to  sell  out,  and  told  Mr.  Schively  so 
at  the  time.  Schively  came  to  Spokane  on  the  7th  of  July,  1906,  and 
met  Ward  again,  who  at  that  time  was  still  president  of  the  company, 
and  always  had  been,  and  they  brought  up  the  subject  again  of  Schively 
becoming  a  member  of  that  company;  and  at  that  time  Ward  had  be- 
come dissatisfied  with  conditions  in  the  company  and  his  health  was 
not  very  good,  and  he  had  had  some  trouble  with  the  other  trustees  with 
reference  to  the  amount  of  commissions  being  accepted  and  paid.  But, 
to  make  a  long  story  short,  he  and  Schively  in  their  meeting  there  and 
their  talk  on  the  street  (Riverside  avenue)  finally  went  to  the  hotel 
and  to  the  office,  and  finally  agreed  that  Schively  should  buy  Ward  out, 
and  should  pay  him  |1,200,  payable  in  three  promissory  notes  of  1400.00 
each,  due  in  thirty,  sixty,  and  ninety  days,  and  that  Ward  should  resign 
as  trustee  and  step  out  of  the  company  and  recommend  to  the  other 
trustees  of  the  company  that  Schively  be  put  in  his  place,  and  be  made 
president  of  the  company  and  receive  all  the  emoluments  that  were 
coming  to  Ward.  His  salary  at  that  time  on  this  millage  basis  amounted 
to  about  1600.00  a  month.  They  were  writing  enough  business  at  that 
time  to  make  his  job  worth  about  $600.00  a  month,  and  he  so  stated  to 
Schively.  Schively  agreed  to  that  proposition,  and  he  asked  Mr.  Ward 
to  see  the  other  trustees  of  the  company  and  see  if  that  could  be  ar- 
ranged. He  did  meet  with  the  other  members  of  the  board  (Schrock 
and  some  of  the  others)  and  they  said  to  him  if  Mr.  Ward  resigned 
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and  went  out,  they  would  be  satisfied  to  take  Mr.  Schively  in.  Con- 
sequently, a  couple  of  days  later,  on  the  evening  of  the  10th  of  July, 
1906,  they  had  a  board  meeting  of  the  trustees  of  the  Live  Stock  Com- 
pany and  the  matter  was  again  discussed  before  the  board,  and  they 
were  satisfied  if  Mr.  Ward  resigned  that  Mr.  Schively  should  take  his 
place.  At  that  board  meeting  the  transfer  was  made,  and  Mr.  Ward 
tendered  his  resignation  and  it  was  accepted.  Among  the  directors 
who  were  present  at  that  meeting  there  were  Copeland,  Shrock,.  Ward, 
Walker,  and  Schively  himself.  The  three  notes  in  question  were  drawn 
— ^three  promissory  notes,  executed  by  Schively  for  1400.00  each — and 
were  delivered  to  Ward  at  that  meeting,  and  Mr.  Schively  was  taken 
into  the  company,  but  did  not  furnish  his  bond  or  take  the  oath  of 
oflice  till  a  few  weeks  later,  or  on  August  4th.  The  transfer  was  made 
that  evening,  and  I  want  you  to  bear  in  mind  this  agreement  with 
Ward  to  take  Ward's  place,  and  the  execution  of  these  notes  at  that 
meeting.  I  will  refer  to  it  later  on.  Schively  became  president  of 
the  company  and  remained  president  until  aboue  October  8th,  some 
three  months  later.  During  that  time  he  received  his  commissions,  the 
sum  of  about  |2,245.00 — the  exact  amount,  I  think.  Is  |2,245.60  during 
those  three  months.  He  was  present  there  something  like  between 
three  weeks  and  a  month;  that  much  of  his  time  was  spent  in  the  serv- 
ices of  the  company.  Ward  took  these  notes  that  were  given  to  him 
and  went  to  the  Fidelity  National  Bank  and  borrowed  some  money 
there  and  put  these  notes  up  as  collateral  security.  He,  however, 
showed  the  notes  to  his  wife  before  he  put  them  up  as  collateral,  so 
that  she  would  understand  it,  and  she  remembers  the  incident  very 
distinctly,  and,  by  the  way,  Mrs.  Ward  had  been  employed  In  the  oflice 
of  the  company  for  some  six  or  eight  months  before  that,  and  she  is 
familiar  with  the  entire  transaction.  It  was  understood  at  the  meet^ 
ing  that  evening  that  this  $400.00  per  month  for  three  months  was  to 
be  paid  out  of  whatever  commissions  that  would  be  coming  to  Schively 
as  president.  The  other  members  of  the  board  of  trustees  in  a  way 
took  the  responsibility  of  helping  Ward  out.  Schively  didn't  have  any 
financial  responsibility  especially,  and  they  were  acting  more  as  a 
matter  of  accommodation  to  see  that  from  the  money  coming  to 
Schively  that  $400.00  was  transferred  to  take  up  these  notes.  As  I 
have  stated,  Schively  received  about  |2,245,  and  |1,200  of  it  went  at 
the  rate  of  |400  a  month  to  the  bank,  and  we  have  a  check  here  show- 
ing that  the  money  was  paid  to  take  up  the  notes  he  had  given  Ward. 
Along  about  the  8th  or  10th  of  October,  Schively  sold  out  to  another 
man  by  the  name  of  Bennington — ^but  that  has  nothing  particular  to 
do  with  this  case.  Something  like  eight  or  nine  months  later  the 
company  went  into  the  hands  of  a  receiver.  These  are  the  facts  which 
we  will  prove,  and  we  will  prove  this  by  all  of  the  witnesses  that  knew 
everything  about  it,  so  there  is  absolutely  no  question  but  what  I  have 
stated  to  be  the  facts  are  the  facts.  Now  along  last  March — about  the 
10th  of  March — the  grand  jury  was  impaneled  in  Spokane  county.  It 
had  jurisdiction  to  inquire  into  any  offenses  that  might  be  committed 
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In  Spokane  county,  and  proceeded  with  its  investigation.  Many  com- 
plaints had  been  made  to  the  grand  jury  With  reference  to  this  Pa- 
cific LJve  Stock  Company.  The  reports  came  in  that  they  had  failed, 
owing  large  sums  of  money  in  unpaid  claims,  and  the  report  came  in 
that  while  these  claims  were  unpaid,  the  oflicers  of  the  company  were 
still  being  paid  something  like  |2,500  or  |3,000  a  month  salary,  and 
permitting  the  claims  to  go  unpaid.  The  grand  jury  subsequently  took 
up  the  Inyestigation  of  the  affair  and  proceeded  to  investigate  to  find 
out  whether  any  of  the  money  of  the  company  had  been  embezzeled, 
either  by  its  officers  or  employees,  or  any  one  else,  as  it  had  a  right 
to  do.  But  in  that  connection  I  will  read  to  you  now  the  language  of 
the  article: 

It  then  and  there  became  a  matter  material  to  said  investigation 
tliat  the  said  witness,  the  said  J.  H.  Schively,  on  or  about  the  10th  day 
of  July.  1906,  entered  into  an  agreement  or  contract,  or  had  an  un- 
derstanding, with  B.  R.  Ward,  said  E.  R.  Ward  then  and  there  being 
the  president  and  trustee  of  said  Pacific  Live  Stock  Association — or 
with  said  E.  R.  Ward  and  J.  B.  Schrock,  W.  J.  Walker,  F.  H.  Hilliker, 
F.  G.  Copeland,  and  W.  M.  Hunter,  they  being  officers  of  said  company, 
or  with  any  of  them — whereby  said  E.  R.  Ward  should  resign  as 
president  and  trustee  of  said  incorporation  in  favor  of  said  J.  H. 
Schively  and  said  J.  H.  Schively  should  be  elected  the  president  and 
trustee  of  said  corporation  in  the  place  instead  of  E.  R.  Ward  in  con- 
sideration of  the  payment  by  said  J.  H.  Schively  to  said  E.  R.  Ward 
of  the  sum  of  |1,200;  whether  said  E.  R.  Ward  on  or  about  the  tenth 
day  of,  July,  1906,  so  transferred  or  assigned  to  J.  H.  Schively  any 
interest,  rights  or  privileges  in  said  corporation  or  to  the  revenues, 
commissions  or  millage  derived  therefrom,  or  any  part  thereof  for  any 
-sum  of  money  or  for  any  consideration  whatsoever;  and  whether  the 
resignation  of  said  E.  R.  Ward  as  president  and  trustee  of  said  cor- 
poration on  or  about  the  date  aforesaid,  and  the  election  of  said  J.  H. 
Schively  as  president  and  trustee  of  said  corporation  in  the  place  and 
stead  of  said  E.  R.  Ward  was  due  to  or  in  pursuance  of  any  agree- 
ment, contract  or  understanding  between  said  E.  R.  Ward  and  said 
J.  H.  Schively,  or  between  said  Ward,  Schrock,  Walker,  Hilliker,  Cope- 
land,  and  Hunter,  and  said  Schively,  or  on  account  of  any  considera- 
tion whatsoever  flowing  or  to  flow  from  said  J.  H.  Schively  to  said, 
E.  R.  Ward;  and  whether  said  J.  H.  Schively,  on  or  about  said  last- 
mentioned  date,  executed  and  delivered  or  caused  to  be  delivered  to 
said  E.  R.  Ward,  directly  or  indirectly,  three  certain  promissory  notes 
for  |400  each,  each  payable  to  said  Ward  or  his  assigns  in  thirty,  sixty, 
and  ninety  days,  in  pursuance  of  said  agreement,  contract  or  under- 
standing or  at  all;  and  whether  the  said  J.  H.  Schively  was  thereafter 
with  his  knowledge  or  consent  charged  with  three  items  of  |400  each, 
on  account  of  the  payment  by  said  Schively  or  by  said  corporation  for 
the  benefit  of  and  by  the  knowledge  and  consent  of  said  Schively  of 
the  sum  of  $1,200  to  said  E.  R.  Ward  and  his  assigns.  In  payment  of 
said  three  promissory  notes  of  |400  each;  and  whether  thereafter  the 
said  J.  H.  Schively  as  a  duly  authorized  officer  of  said  corporation 
for  his  benefit  and  by  his  authority  and  with  his  knowledge  and  con- 
sent, drew  three  checks  for  |400  each  in  favor  of  said  E.  R.  Ward  or 
in  favor  of  the  Fidelity  National  Bank,  of  Spokane,  for  the  use  and 
benefit  of  said  E.  R.  Ward  or  his  assigns  in  payment  of  said  three 
promissory  notes  of  $400  each;  and  whether  said  checks  drawn  as 
aforesaid  were  at  the  time  of  the  drawing  thereof,  or  at  any  time, 
charged  to  the  account  of  said  J.  H.  Schively  upon  the  books  of  said 
corporation  by  the  authority  and  with  the  knowledge  and  consent  of 
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said  J.  H.  Schively;  and  whether  said  J.  H.  Schlyely  during  the  montlis 
of  July,  August,  September,  and  October,  1906,  and  while  president  and 
trustee  of  said  corporation,  was  paid  a  salary  of  |400  per  month  for 
his  services  as  an  officer  of  said  corporation;  and  whether  said  J.  H. 
Schively  received  any  other  compensation  whatsoever,  directly  or  in- 
directly, for  his  services  as  such  officer. 

We  will  prove  that  he  received  his  salary  on  the  basis  of  insurance 
written.  Now,  Mr.  Schively  was  called  before  the  grand  jury,  who 
were  impowered  to  administer  oaths,  and  the  oath  was  administered  to 
him  to  tell  the  truth.    I  will  read  to  you  the  statute  on  perjury: 

Every  person  who.  having  taken  an  oath  that  he  will  testify,  declare, 
depose,  and  certify  truthfully  before  any  competent  tribunal,  officer  or 
person,  in  any  of  the  cases  in  which  an  oath  may  by  law  be  adminis- 
tered, wilfully  and  contrary  to  such  oath,  states  as  true  any  materia] 
matter  which  he  knows  to  be  false,  is  guilty  of  perjury. 

When  he  was  called  before  the  grand  jury,  in  substance,  he  testified 
to  this:  First,  he  testified  under  oath  that  he  did  not  have  any  agree- 
ment with  Mr.  Ward  with  reference  to  taking  Ward's  place  in  this 
company;  he  testified,  second,  under  oath  that  he  did  not  execute  to 
Mr.  Ward,  or  to  any  one  else,  three  notes  or  any  notes  for  the  purpose 
of  paying  him  for  the  position  which  he  was  to  receive  from  him;  he 
testified,  third,  that  he  was  hired  upon  a  flat  salary  of  $400  per  month, 
and  that  his  salary  was  not  to  be  paid  on  the  basis  of  commissions  or 
in  any  other  way  than  as  a  straight  flat  salary;  he  testifled,  fourth, 
that  he  did  not  receive  as  president  of  that  company  any  sum  greater 
than  11.200  or  |1,300  during  the  three  months  he  was  there.  He  testified 
that  no  notes  or  checks  were  issued  by  the  company  while  he  was 
president  in  favor  of  the  Fidelity  National  Bank,  or  anybody  else,  for 
the  purpose  of  taking  up  these  notes  which  he  had  prior  executed  to 
Mr.  Ward,  notwithstanding  the  fact  that  we  will  introduce  in  evidence 
here  one  of  these  checks  which  was  drawn  by  the  company  to  take  up 
one  of  these  notes,  and  which  was  signed  by  Schively  himself.  Those 
are  the  four  or  five  material  questions  upon  which  we  claim  Mr.  Schively 
took  a  false  oath,  and  which  we  have  assigned  perjury  in  this  case.  We 
will  produce  here  the  witnesses  who  are  familiar  with  this  association, 
the  officers  who  participated  in  this  agreement  and  who  were  present 
when  Mr.  Schively  was  made  a  member  of  this  company.  We  will  pro- 
duce here  the  checks  with  which  these  three  notes  were  paid.  We  will 
prove  that  the  notes  were  executed  by  those  who  were  present  and 
saw  them  executed  and  know  that  they  were  in  existence,  and  were  the 
checks  that  were  used  to  pay  the  notes.  We  will  prove  that  Mr.  Schively 
was  receiving  this  salary  continuously  from  the  company  on  the  basis 
of  millage  and  we  will  produce  here  the  checks,  showing  he  did  receive 
the  money  and  the  sums  he  received.  We  will  then  produce  here  the 
grand  Jurors  who  were  present  at  the  time  he  testified  under  oath,  as 
I  have  detailed  before,  who  will  prove  to  you,  I  think,  beyond  any 
question  of  a  doubt,  that  he  did  testify  as  I  have  stated,  that  there 
was  no  agreement  between  himself  and  Ward — that  there  were  no 
notes  issued  by  himself  to  Ward,  that  he  never  paid  the  bank  anything 
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for  the  notes,  that  he  got  a  flat  salary  of  1400.00,  and  did  not  get  any 
mlllage  or  anjrthing  else.  When  we  have  proven  that,  gentlemen,  as 
we  hope  to  do,  I  think  we  will  be  entitled  to  a  judgment  of  conviction 
at  the  hands  of  the  Senate.  It  occurs  to  me  that  I  have  stated  fully 
the  entire  proceeding,  and  in  the  event  that  I  have  overlooked  any- 
thing, I  will  ask  the  privilege  of  stating  it,  but  I  do  not  imagine  that 
I  have  anything  further  to  offer. 

[WJiereupon  a  recess  for  ten  minutes  was  taken.] 

By  the  Pbesiding  Officer:  Do  the  managers  have  anything  addi- 
tional to  offer  in  the  way  of  an  opening  statement  at  this  time? 

By  BiB.  Manager  Edge:     No,  sir. 

By  the  Presiding  Officer:  Does  the  counsel  for  respondent  have 
any  opening  statement  to  make  at  this  time? 

By  Mr.  Israel:     No. 

Bt  mk.  Manager  Edge:     We  will  call  Mr.  B.  R.  Ward. 

E.  R.  Ward,  a  witness  produced  on  behalf  of  the  complain- 
antsy  after  being  first  duly  sworn,  testified  as  follows : 

Direct  Examination — 

By  Mr.  Edge:    Q.  State  your  name,  please. 

A.    E.  R.  Ward. 

Q.    Where  do  you  live,  Mr.  Ward? 

A.     Spokane. 

Q.  State  what  your  first  connection  with  the  Pacific  Live  Stock  As- 
sociation was. 

A.     I  was  president  of  the  company. 

Q.    Was  you  one  of  the  organizers  of  the  company? 

A.     I  was  one  of  the  organizers  of  the  company. 

Q.  Were  you  connected  with  the  company  during  the  spring  and 
summer  of  1906? 

A.  Yes.  I  was  until  the  10th  of  July;  I  then  tendered  my  resigna- 
tion and  left  the  company. 

Q.    What  oflice  did  you  hold  during  the  spring  and  summer  of  1906? 

A.     I  was  president  of  the  company. 

Q.     Do  you  know  Mr.  Schlvely— Mr.  J.  H.  Schively? 

A.     I  do. 

Q.  Did  you  have  any  conversation  with  him  during  the  spring  and 
summer  of  1906  with  reference  to  his  taking  your  interest  in  the  com- 
pany? 

A.    I  did. 

Q.    State  where  and  when  you  had  the  first  conversation. 

A.  Why,  I  am  not  absolutely  confident  as  to  just  the  date  it  was — 
Just  as  to  the  day— but  it  was  about  the  8th  or  9th  of  the  month  when 
I  talked  these  things  over  with  Mr.  Schively  in  Spokane. 

Q.    What  month?' 

A.    In  July,  1906. 

Q.  Did  you  have  any  conversation  with  him  at  all  prior  to  that 
time  with  reference  to  the  same  thing  any  place  else? 

A.  I  had  some  conversation  in  Portland  in  regard  to  his  expressing 
his  desire  to  get  into  the  company,  and  be  one  of  the  officers  of  the 
company,  but  no  talk  in  regard  to  taking  my  position,  or  anything  of 
that  kind,  at  that  time. 
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Q.    There  was  nothing  done  at  that  ttme? 

A.    No,  sir. 

Q,    Where  did  you  meet  him  in  Spokane,  if  you  remember? 

A.  Why,  I  met  him  in  that  connection,  in  the  Fern  well  building,  in 
the  office  of  the  Pacific  Live  Stock  Association. 

Q.  Just  state  what  was  said  there  by  each  of  you,  as  near  as  you 
can  remember. 

A.  Well,  we  talked  together,  and  we  went  out  of  the  office  down 
on  the  elevator,  and  if  my  memory  serves  me  we  went  down  Riverside 
to  the  comer  of  Howard,  and  down  to  Spring,  and  up  to  the  Hotel  HoUi- 
day. 

Q.  State  whether  or  not  any  agreement  was  made  there,  and  if  so, 
what  it  was? 

A.  If  I  remember  right,  I  told  Schively  I  thought  of  resigning  from 
the  company,  and  we  talked  on  about  It  He  said  he  would  like  to 
take  my  place,  and  I  told  him  there  were  several  parties  who  had  been 
talking  with  me  about  it,  but  I  wanted  somebody,  if  I  did  resign,  that 
would  be  agreeable  to  the  balance  of  the  board.  We  talked  along 
about  it,  and  he  wanted  to  know  what  I  wanted;  and  I  don't  remember 
just  exactly  what  I  said;  I  think,  however,  I  spoke  about  one  party 
that  said  that  if  I  would  give  him  time  to  pay  it,  he  would  give  me 
|2,000.  Mr.  Schively  said  that  that  was  more  than  he  would  want  to 
pay,  but  that  he  would  be  willing  to  pay  $1,000.  He  also  said  that  if 
I  was  willing  to  give  him  time  to  pay  the  amount — if  he  could  take  my 
position  in  the  company,  and  if  I  would  resign  in  his  favor — he  would 
give  me  |400  a  month  for  three  months.  I  spoke  up  and  said  that  that 
would  be  $1,200,  and  he  said,  "Well,  I  am  willing  to  give  you  $1,200, 
if  you  will  resign  in  my  favor,"  and  we  walked  around  to  the  hotel 
and  sat  down  there  and  talked  about  it  a  while.  I  said  I  would  present 
the  matter  to  the  balance  of  the  board,  and  if  it  was  agreeable  to  them 
it  would  be  to  me.  He  said,  "All  right,  we  will  call  this  a  deal,  if  it 
is  agreeable  to  the  board."  We  went  back  to  the  office  again.  If  I  re- 
member right  now,  I  talked  with  the  balance  of  the  officers — Mr.  Shrock, 
Mr.  Hunter,  and  Mr.  Copeland.    They  were  all  officers  of  the  company. 

Q.  Was  anything  said  at  that  time  In  reference  to  you  notifying 
the  other  member  of  the  board  in  line  with  the  tentative  agreement  you 
had  with  Mr.  Schively? 

A.  Yes;  Mr.  Schively  asked  me  to  talk  to  the  balance  of  the  board, 
and  see  if  they  were  willing  that  he  should  take  my  place,  if  I  resigned 
in  his  favor.  He  said,  of  course,  he  would  not  want  to  come  in  unless 
they  were  willing.  I  put  the  proposition  to  them,  and  they  expressed 
themselves  as  being  in  favor  of  Mr.  Schively,  if  I  insisted  on  resigning. 

Q.    When  was  the  matter  next  taken  up? 

A.  That  was  either  the  8th  or  9th.  I  would  not  be  positive  whether 
it  was  the  day  before  I  took  up  my  resignation  to  the  company,  and  Mr. 
Schively  was  elected  to  fill  the  vacancy;  it  was  either  one  or  two  days 
previous  to  the  10th — I  am  not  sure  of  that. 

Bv  Mb.  Israel:  Q.  What  month? 

A.    July,  1906. 

Q.    When  was  the  matter  next  considered  by  the  company? 

A.  We  talked  it  over  at  Intervals  during  the  time — during  the  day — 
and  on  the  evening  of  the  10th,  at  7  or  8  o'clock,  we  had  a  meeting  of 
the  board  of  directors  and  the  matter  was  discussed  at  that  meeting, 
and  I  got  up  and  made  a  statement  to  the  board  regarding  the  proposi- 
tion of  Mr.  Schively  to  me,  and  of  our  prospective  deal;  of  my  intention 
to  resign,  and  that  I  would  resign  in  Mr.  Schively's  favor — would  be  in 
favor  of  Mr.  Schively  taking  my  place,  if  it  was  agreeable  to  them.  But 
one  after  the  other  of  the  members  expressed  themselves  in  this  way: 
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They  said  if  I  insisted  on  resigning,  that  Mr.  Schively  could  take  my 
place,  but  I  remember  clearly  they  Insisted  on  my  staying  with  it. 
Q.     Who  was  present  at  that  meeting? 

A.  Mr.  Schrock,  Mr.  Hunter,  Mr.  Copeland,  Mr.  Schively,  and  Mr. 
Paul  Schellenburgher.  and  I  am  not  positive  but  Mr.  W.  J.  Walker  was 
there;  it  runs  in  my  mind  he  was,  but  I  am  not  sure.  I  think  he  was, 
however. 

Q.  State  whether  or  not  you  tendered  any  resignation  at  that,  meet- 
ing? 

A.     I  did  tender  it,  and  handed  in  my  resignation. 
Q.     Was  the  consideration  that  you  were  to  receive  discussed  at  the 
meeting? 

A.  Why.  yes,  it  was  discussed  with  Mr.  Schively  and  I — I  do  not 
know  that  it  was  discussed  at  that  meeting.  I  think,  however,  it  was, 
when  I  come  to  think  of  it,  because  we  discussed  the  matter  of  Mr. 
Schively 's  paying  me  the  amounts  of  |400 — meaning  |400  a  month — 
and  that  if  he  took  my  position,  while  each  officer  drew  the  same  mill- 
age,  he  should  pay  this  oft  and  then  have  some  money  left  each  month. 
Q.  State  whether  or  not  any  notes  were  drawn  and  signed  at  that 
meeting?. 

A.  There  were — three  notes:  One  drawn  for  thirty  days,  one  pay- 
able in  sixty  days,  and  one  payable  in  ninety  days,  each  for  |400,  making 
a  total  of  $1,200. 

Q.     In  whose  favor  were  they  drawn? 
A.    In  my  favor — B.  R.  Ward. 
Q.    By  whom  were  they  signed? 
A.    They  were  signed  by  J.  H.  Schively. 
Q.    What  became,  of  those  notes,  Mr.  Ward? 

A.  A  few  days  later  I  placed  them  in  the  Fidelity  National  Bank. 
I  needed  some  money  for  a  deal,  and  I  borrowed  |800,  and  I  placed 
them  in  the  Fidelity  National  Bank.  I  borrowed  the  $800,  with  the 
understanding  with  the  bank  that  as  the  notes  were  paid  off  they  would 
place  the  amount  to  my  credit. 

Q.    You  put  the  notes  up  as  collateral  security  for  your  loan? 
A.     Yes. 

Q.  Between  the  time  you  received  these  notes  at  the  meeting  and 
the  time  the  notes  were  put  up  to  the  bank,  did  you  show  them  to  any 
person? 

A.  I  showed  them  to  my  wife,  as  I  remember.  I  always  talk  over 
business  matters  with  her. 

Q.  Did  you  notify  the  officers  of  the  company  that  you  had  placed 
them  with  the  bank? 

A.    Yes,  I  told  Mr.  Schrock,  the  general  manager. 
Q.    I  will  ask  you  if  you  recognize  this  book  that  I  hold  here?    [In- 
dicating.] 

A.  [Examintng  hook]  Yes,  I  do;  that  is  the  minute  book  of  the 
Pacific  Live  Stock  Association. 

Q.    I  will  ask  you  if  you  recognize  the  signature  shown  on  page  75? 
A.    I  do. 

Q.    I  will  ask  you  if  you  have  ever  examined  pages  74  and  75? 
A.    I  have  not  for  a  long  time,  but  I  remember  that  I  did  at  the 
time  they  were  drawn. 

Q.    I  will  ask  you  what  they  purport  to  be? 

A.  They  are  minutes  of  the  board  of  trustees  held  on  June  14th  and 
July  10th. 
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Q.    What  year? 

A.    1906. 

Q.    The  one  I  am  indicating  now,  is  that  held  on  July  10th,  1906? 

A.  Tea;  the  meeting  of  the  board  of  trustees  I  have  referred  to  the 
night  I  tendered  my  resignation,  and  Schively  was  elected  to  fill  the 
vacancy. 

Bt  Mb.  Manages  Edge:  I  will  offer  this  in  evidence,  subject  to  the 
condition  that  it  may  be  withdrawn  and  a  copy  substituted,  for  the  rea- 
son that  these  books  are  now  In  the  custody  of  the  grand  jury  first,  and 
they  got  them  from  the  receiver  of  this  company. 

By  the  Pbesidino  Officer:  The  copies  will  be  allowed.  There  will 
be  no  objections  to  that. 

[Mr,  Israel  examines  hooks.] 

Bt  Mb.  Manageb  Edge:     This  will  be  offered  in  evidence. 

By  the  Pbesidino  Officeb:    You  had  better  mark  it  as  an  exhibit. 

By  Mb.  Manageb  Edge:  This  will  be  "Article  25,  Complainants*  Ex- 
hibit No.  1."  [Reading]  "The  office  of  Pacific  Live  Stock  Association, 
607-11  Fernwell,  Spokane,  Wash.  Special  meeting,  July  10th,  1906.  Meet- 
ing called  to  order  by  President  Ward.  Trustees  present:  E.  R.  Ward, 
J.  B.  Schrock,  W.  M.  Hunter,  S.  Q.  Copeland.  Whereas,  E.  R.  Ward 
desires  to  resign  his  position  as  president  and  director  of  the  Pacific 
Live  Stock  Association,  the  following  was  presented  by  E.  R.  Ward:  *I, 
E.  R.  Ward,  resign  as  president  of  the  Pacific  Live  Stock  Association 
in  favor  of  J.  H.  Schively,  who  will  hereby  be  appointed  in  my  position 
as  president  and  trustee.  This  resignation  is  tendered  dn  account  of 
ill  health.'  Signed,  E.  R.  Ward.  Motion  made  by  J.  B.  Schrock  and 
seconded  by  W.  M.  Hunter  that  E.  R.  Ward's  resignation  be  accepted. 
Motion  carried.  Motion  made  by  S.  G.  Copeland  and  seconded  by  J.  B. 
Schrock  that  we  elect  J.  H.  Schively  as  trustee  and  president  of  this 
association  to  fill  the  vacancy  caused  by  the  resignation  of  E.  R.  Ward. 
Motion  carried  unanimously.  Motion  made  and  seconded  that,  'Whereas, 
The  resignation  of  E.  R.  Ward  has  been  tendered  and  accepted  as  presi- 
dent and  trustee  of  the  Pacific  Live  Stock  Association,  and,  there  being 
no  officer  qualified,  it  is  said,  we  hereby  authorize  J.  B.  Schrock  to  sign 
checks  and  other  instruments  of  like  manner  until  E.  R.  Ward's  suc- 
cessor has  been  duly  qualified.  Motion  carried.  There  being  no  further 
business,  the  meeting  was  adjourned  in  due  form.  Signed,  J.  B.  Schrock, 
Sec'y." 

Q.  Now,  Mr.  Ward,  how  did  the  trustees  determine  the  salary  that 
each  of  them  should  receive? 

A.  They  were  determined  by  a  miUage — by  so  many  mills  on  all  the 
business  of  the  company  written.  None  of  the  oflacers  received  a  salary 
— flat  salary.  If  the  company  wrote  any  business,  they  would  get  a  ce^ 
tain  millage  of  all  the  business  written. 

Q.  Immediately  prior  to  Mr.  Schively  buying  out  your  interest,  how 
was  your  salary  computed  and  how  much  did  it  amount  to? 

A.    It  amounted  at  that  time  to  about  |600  a  month. 

Q.    And  in  what  way  was  that  amount  arrived  at? 

A.  They  were  to  draw  three  mills  on  each  dollar  of  all  business 
written  up  to  $200,000,  and  anything  above  that  they  were  not  to  draw 
any  mileage  on  it. 
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Q.    200,000  shares? 

A.    Yes— 1200,000  worth  of  business. 

Q.  Three  mills  on  |200,000  amounted  to  |600  a  month? 

A.  Yes,  sir. 

Q.  Most  of  the  trustees  received  three  mills? 

A.  Yes,  I  believe  they  did. 

Q.  Did  Mr.  Schively  know  at  that  time  that  was  the  way  that  your 
salary  was  determined? 

A.  Yes,  sir,  he  did. 

CrosS'Examination — 

Bt  Mb.  Israel:  Q.  You  say  you  had  had  some  conversation  in  Port- 
land before  the  8th  or  9th  of  July  regarding  Mr.  Schively's  going  into 
the  company? 

A.    Yes,  we  did. 

Q.    When  was  that? 

A.  I  do  not  remember  just  what  time  it  was;  it  was  several  months 
previous  to  that 

Q.    Can  you  fix  it  approximately? 

A.  It  strikes  me  it  was  some  time  the  fall  before — I  am  not  sure — 
that  I  met  Mr.  Schively  in  Portland.  I  was  with  him  off  and  on  several 
aays,  and  we  talked,  of  course,  at  various  times,  about  the  affairs  of 
cne  company  and  the  progress  we  were  making,  etc.,  and  he -expressed 
nimself  as  desirous  of  getting  into  the  company  as  one  of  the  officers 
oi  the  company  at  that  time;  but  nothing  was  said  about  my  resigna- 
uon. 

Q.    Nothing  was  said  about  your  retiring  at  that  time? 

A.    No,  sir. 

Q.  And  if  I  understand  you  correctly,  at  the  first  time  there  was 
not  anything  that  passed  between  yourself  and  Mr.  Schively  regard- 
ing your  retirement  from  the  company  until  about  the  8th  or  9th  of 
July,  1906,  up  in  iSpokane? 

A.    Yes. 

Q.  And  if  I  understand  you  correctly,  at  this  time  Mr.  Schively 
suggested  that  he  would  buy  you  out? 

A.    Yes. 

Q.    You  stated  you  could  get  two  thousand  dollars? 

A.  I  said  there  was  a  party  who  had  been  talking  with  me  and 
who  had  suggested  he  would  give  me  two  thousand  dollars  if  I  would 
give  him  the  time  to  pay  it. 

Q.  Prior  to  that  time  you  had  made  no  intimation  to  Mr.  Schively 
that  you  wanted  to  get  out  of  the  company? 

A.    Not  in  selling  out  or  anything  of  the  kind. 

Q.  Well,  I  mean  getting  out  of  the  presidency  or  active  manage- 
ment of  the  company? 

A.    No,' sir;  I  do  not  thing  I  ever  had. 

Q.  That  is,  excepting  there  had  been  a  conversation  in  Portland 
many  months  before,  at  which  your  business  had  been  discussed,  and 
Mr.  Schively  had  spoken  of  the  fact  that  he  would  like  to  get  into  the 
company?  And  your  relations  with  the  company  on  the  8th  or  9th 
of  July  were  cordial  and  friendly? 

A.    Yes. 

Q.  There  was  no  friction  or  bad  blood  or  anything  at  that  time 
between  you  and  the  balance  of  the  company? 

A.  Oh,  we  had  differences  at  the  different  board  meetings  in  re- 
gard to  different  matters  a  great  many  times. 
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Q.  You  had  attempted,  or  was  it  suggested  to  you»  to  get  out  of 
the  company? 

A.    No,  not  in  any  way. 

Q.  Now,  if  I  understand  your  testimony  correctly,  when  you  in- 
timated to  them  you  were  going  to  sell  out  to  Mr.  Schively,  they  re- 
quested you  to  remain  in  the  company? 

A.    They  did. 

Q.  They  said  Mr.  Schively  would  be  acceptably  in  case  you  did  not 
remain? 

A.    Yes. 

Q.  And  this  conversation  you  had  after  you  told  Mr.  Schively  you 
would  take  the  matter  up  with  the  board? 

A.    Yes.  sir. 

Q.  And  it  was  in  this  same  meeting,  as  shown  in  the  minutes  of 
the  meeting  of  the  association? 

A.    I  had  talks  with  different  trustees  previous  to  the  meeting. 

Q.  How  long  before  the  10th  of  July,  fixing  the  10th  of  July  as  the 
time  you  resigned,  will  you  fix  now  the  conversation  with  Mr.  Schively 
about  buying  you  out? 

A.  I  think  previous  to  the  8th  or  9th — it  was  not  long  before  the 
meeting. 

Q.  There  had  been  discussions  between  you  and  other  members  of 
the  board  regarding  your  selling  out  between  that  date  and  the  time 
of  the  meeting? 

A.    Yes,  sir. 

Q.  Mr.  Schively  told  you  he  would  give  you  four  notes  payable  in 
60,  90  and— 

A.    It  was  three  notes— $400  each— 30,  60  and  90  days. 

Q.    Where  are  those  notes? 

A.     I  don't  know. 

Q.    When  did  you  see  them  last? 

A.    When  I  put  them  in  the  bank. 

Q.    When  was  that? 

A.    That  was  a  few  days  after  I  received  them. 

Q.    Some  time  in  July,  1906? 

A.  Yes;  possibly  eight  or  nine  days  after  I  made  the  deal  I  put 
them  in  the  bank. 

Q.  Did  Mr.  Schively  come  to  your  company  at  Spokane  prior  to 
this  conversation  on  the  8th  or  9th,  when  you  offered  to  sell  out  to  him, 
with  the  intention  of  Joining  the  company  in  any  other  capacity? 

A.    Not  that  I  know  of. 

Q.  Did  he  come  there  for  the  purpose  of  becoming  manager  of 
the  company? 

A.  No,  sir;  I  do  not  remember  that  he  did;  he  might  have,  but  not 
to  manage. 

Q.    You  would  remember  if  that  was  the  fact. 

A.  I  was  out  in  the  country  most  of  the  time  myself;  possibly  I 
would. 

Q.    Mr.  Schrock  was  manager? 

A.    Yes,  at  that  time. 

Q.  Your  feeling  was  not  most  friendly  towards  Mr.  Schrock  at  that 
time? 

A.     I  cannot  say  but  what  it  was  friendly,  when  I — 
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Q.  You  were  attempting  to  get  rid  of  him  and  get  somebody  else 
in  as  manager? 

A.  I  thought  we  ought  to  have  a  more  experienced  man  as  man- 
ager of  the  company.    . 

Q.    You  so  expressed  yourself? 
A.    I  might  have  to  Mr.  Schively. 

Q.  You  had  looked  about  with  the  intention  of  getting  somebody 
else? 

A.    I  do  not  know  that  I  did.    We  talked  it  over  at  different  times. 

Q.  You  individually  had  been  casting  about  to  get  a  new  manager 
in  place  of  Mr.  Schrock? 

A.    No.  sir;  that  was  Mr.  HiUiker. 

Q.    You  made  no  effort  to  get  Mr.  Schrock  out? 

A.  No,  sir.  It  was  my  active  efforts  to  get  Mr.  Hilliker  out.  We 
thought  he  was  extravagant  and  we  wanted  to  get  him  out 

Q.    Then  you  took  that  up  with  Mr.  Schively? 

A.    Yes— the  Hilliker  affair. 

Q.  Who  was  to  take  up  the  question  of  getting  another  manager 
in  place  of  Mr.  Schrock — Mr.  Schively? 

A.  No.  sir;  I  do  not  remember  that  I  ever  planned  anjrthing  like 
that  with  Mr.  Schively.  I  do  not  remember  of  it.  I  might  have  had 
some  talk  with  him. 

Q.  Did  you  ever  have  any  correspondence  with  him  with  regard 
to  it? 

A.  I  do  not  remember.  I  had  some  correspondence  with  Mr. 
Schively  when  I  was  in  Arizona,  and  different  places,  regarding  the 
company's  business,  but  I  do  not  know  whether  I  ever  had  any  con- 
versation or  correspondence  regarding  Mr.  Schrock. 

Q.  Didn't  you  ever  pick  out  a  man  with  Mr.  Schively  that  you 
thought  would  be  a  likely  man  for  the  place? 

A.    No.  sir;  not  that  I  call  to  mind. 

Q.    Are  you  positive  of  It? 

A.    I  am  quite  positive. 

Q.  You  are  very  positive  of  that?  Did  you  ever  discuss  with  Mr. 
Schively  any  man  that  would  be  more  proper  for  the  place  or  talk  about 
investigating  him  or  getting  him  into  the  company  prior  to  July.  1906? 

A.    I  do  not  know  as  I  did. 

Q.    You  a^e  quite  positive  about  that  also? 

A.    I  am. 

Q.  You  are  quite  positive  you  were  not  trying  to  get  rid  of  Mr. 
Schrock,  and  was  not  asking  Mr.  Schively  to  aid  you  in  that. 

A.  I  had  confidence  in  Mr.  Schrock;  only  I  thought  that  he  did 
not  have  executive  ability  enough  to  handle  the  office;  that  is  the  only 
reason  I  objected  to  Mr.  Schrock.  As  far  as  his  being  a  good  man.  we 
did  not  object  to  that — only  we  thought  that  he  did  not  have  the  ability 
to  handle  the  office  with  as  much  business  as  we  were  writing. 

Q.  Will  you  look  at  this  letter?  [Handing  letter  to  toitneaa;  wit- 
ness examines  letter.] 

Q.    Did  you  write  that  letter? 

A.    I  did  not;  no.  sir. 

Q.    Did  any  one  write  that  letter  for  you? 

A.    My  wife  has  written  this  letter.  I  think. 

Q.    Look  at  the  signature;  whose  signature  is  it? 

A.    That  is  my  wife's;  my  wife  has  signed  my  name. 

—20 
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Q.    With  your  authority? 

A.  I  do  not  remember.  She  used  to  do  lots  of  writing  for  me. 
Without  a  doubt  she  did. 

Q.  Would  she  write  a  letter  discussing  matters  of  your  insurance 
company  and  Its  manager,  and  ousting  people  and  getting  other  people 
in  place  of  them  without  your  knowing  it? 

A.  [Witness  reads  letter.]  I  remember  this  letter  very  distinctly 
now. 

Q.    You  were  trying  to  get  Mr.  Schrock  out,  were  you  not? 

A.     I  was  not  trying  to  get  Schrock  out;  no,  sir — 

Q.  In  order  to  run  a  man  in  and  get  him  acquainted  with  the  rest 
of  the  force,  so  it  would  not  hurt  Schrock's  feelings,  and  make  him 
manager? 

A.     Yes,  Mr.  Schively  suggested  this  man — 

Q.  Did  you  tell  me  awhile  ago  that  Mr.  Schively  never  suggested 
anybody? 

A.    That  had  gone  out  of  my  mind. 

Q.     How  much  more  has  gone  out  of  your  mind? 

A.     I  had  forgotten  entirely  about  that. 

By  Mb.  Israel:  I  will  ask  to  have  this  marked  "Article  25,  De- 
fendant's Identification  A.'* 

By  Mr.  Manager  Eikje:     Are  you  offering  that  in  evidence  now? 

By  Mb.  Israel:     No,  sir. 

By  Mr.  Manager  Edge:  You  are  having  it  put  into  the  record.  You 
are  asking  the  stenographer  to  mark  it. 

By  Mr.  Israel:  The  record  will  show  that  I  have  had  a  number 
iuentified.  I  am  having  this  identified  by  the  figures  on  the  back 
"Article  25,  Defendant's  Identification  A."  When  I  offer  this  in  evi- 
dence, the  record  will  undoubtedly  show  that  I  had  this  identified  by 
having  the  figures  put  on  the  back  and  so  forth.  When  I  offer  this  in 
evidence  the  record  will  undoubtedly  show  that  identification  No.  A 
went  into  the  record,  and  thereby  we  will  identify  the  article  in  evi- 
dence as  the  article  which  was  presented  to  the  witness.  This  is  only 
for  the  purpose  of  identification.  However,  if  you  will  permit  me,  it 
would  not  be  proper  in  a  court  of  law  to  offer  this  at  this  time  on 
cross-examination;  but  if  you  will  not  object  to  it,  I  will  introduce 
it  in  evidence. 

By  Mr.  Manager  Edge:  If  you  are  going  to  offer  it  at  any  time,  you 
may  as  well  enter  It  now. 

By  Mr.  Israel:     Have  you  any  objections  to  it? 

By  Mr.  Manager  Elge:     I  would  like  to  see  it  before  it  goes  In. 

By  the  Presiding  Officer:  The  chair  understands  that  no  identifi- 
cations presented  by  the  defendant  since  I  have  entered  the  chair  have 
been  offered  in  evidence,  but  have  simply  been  offered  as  identifications. 

By  Mr.  Israel:     Yes. 

By  Mr.  Manager  Edge:  It  may  be  possible  you  might  not  want  to 
offer  this  later  on,  so  there  is  no  use  offering  it  now. 

By  Mr.  Ihrael:  I  am  going  to  offer  it  in  evidence  and  it  is  going 
in  as  evidence. 

By  Mr.  Manager  Edge:  I  object  to  it  on  the  ground  of  its  ma- 
teriality.   It  simply  encumbers  the  record.     It  has  nothing  to  do  with 
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anything  that  is  on  trial  here.  I  suhmit  it  to  the  court.  If  the  court 
can  find  anything  material  in  it,  it  can  find  more  than  I  can. 

By  Mr.  Israel:  It  is  a  matter  of  testing  the  credibility  of  thl« 
witness.     [Paper  handed  to  the  presiding  officer.] 

By  the  Presiding  Officer:  I  see  here  there  is  something  about  the 
qualification  of  Mr.  Schrock,  and  the  evidence  having  gone  in  as  to 
whether  or  net  the  witness  was  interested  in  the  removal  of  this  Mr. 
Schrock,  and,  the  letter  being  offered  to  impeach  his  evidence,  it  is 
admissible  and  will  be  entered. 

[Marked  **Article  25,  DefendanVs  Exhibit  A."] 

By  Mr.  Israel:  [Reading  letter.]  "Yuma,  Arizona,  April  14,  1906. 
Mr.  J.  H.  Schively,  Olympia,  Washington:  Friend  Schlvely — I  am  in 
receipt  of  yours  of  the  28th  ult,  with  Hobson's  letter  enclosed.  I  think 
he  is  certainly  the  man  for  the  place.  The  annual  meeting  was  held 
on  the  2d  instant,  regardless  of  their  written  agreement  to  postpone. 
They  seem  to  have  had  a  quiet  aftair.  All  old  oflicers  re-elected.  Our 
books  have  not  been  audited  since  last  July,  and  should  be  at  once. 
Don't  ycu  think  it  a  gocd  idea  to  suggest  this  to  the  association  and 
also  suggest  Mr.  Hobson  as  being  a  good  man  to  do  the  auditing.  In 
this  way  he  will  have  an  opportunity  to  meet  all  the  board  and  we 
can  work  him  in  as  general  manager  without  feelings  on  the  part  of 
Mr.  Schrock.  If  you  have  not  already  had  an  appointment  with  Mr. 
Hobson,  can  you  not  arrange  to  have  him  meet  you  and  me  in  Portland 
on  Monday,  May  30th.  We  start  home  in  time  to  be  in  Portland  on 
that  date.  If  you  can  make  this  arrangement  with  Mr.  Hobson,  write 
me  at  'Frisco  not  later  than  the  26th,  care  Palace  Hotel.  My  health 
has  improved,  but  I  am  not  equal  to  the  strenuous  life  which  I  have  led 
the  past  year.  I  need  be  careful  for  several  months  yet.  Mrs.  Ward 
joins  me  in  sending  kindest  regards  to  you.  Very  truly  yours,  E.  R. 
Ward. 

**P.  S. — Should  you  fail  to  get  me  in  communication  at  'Frisco,  you 
can  address  me  at  308  South  Tenth  street,  Portland.    E.  R.  W." 

Q.  Now,  Just  a  moment  ago,  I  believe,  you  told  me  that  Mr.  Hob- 
son had  not  been  suggested  by  Mr.  Schively? 

A.    Yes,  I  did  not  know  Mr.  Hobson  at  all. 

Q.    Don't  know  him  at  all?         ' 

A.  I  say  I  did  not  know  him  at  the  time.  I  don't  know  that  I  ever 
met  Mr.  Hobson. 

Q.  But  at  the  time  you  wrote  this  letter,  April  14th,  you  did  not 
know  him? 

A.    Did  know  him? 

Q.    Did  not  know  him? 

A.     No. 

Q.    And  Mr.  Schively  had  suggested  him  in  the  past  correspondence? 

A.  That  had  entirely  gone  out  of  my  mind.  Mrs.  Ward  wrote  that 
and  I  forgot  entirely  about  Mr.  Hobson  being  suggested. 

Q.    Do  you  know  now  Mr.  Hobson's  signature? 

A.  No;  at  the  time  Mrs.  Ward  wrote  the  letter  I  had  been  in 
Portland,  but  I  had  forgotten  entirely  about  this  letter  as  to  Mr.  Hob- 
son— entirely  out  of  my  memory. 
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Q.  You  do  recall,  however,  that  you  were  engaged  at  that  time 
with  Schively  in  getting  down  under  Schrock  and  removing  him  as 
general  manager,  don't  you? 

A.  I  remember  now  we  talked  about  putting  in  this  man  Hobson. 
because  we  were  Just  wanting  a  man  that  had  an  office  experience  to 
manage  the  office. 

Q.  Your  memory  was  entirely  at  fault  when  you  said  you  had  not 
tried  to  get  Schrock  out  of  office? 

A.  Well,  I  had  not  tried  to  get  him  out  of  office — only  to  get  some 
one  in  his  place  as  general  manager.  It  was  agreeable  to  Mr.  Schrock. 
He  was  perfectly  willing  we  should  get  some  one  else. 

Q.  Let  me  hand  you  a  letter  written  from  The  Dalles,  Oregon,  on 
February  23d,  some  three  months  before  August  14th,  by  W.  H.  Hobson 
to  Mr.  Schively — that  you  refer  to  in  your  letter  from  Arizona — and 
see  whether  his  statement  that  you  had  met  him  in  The  Dalles,  Oregon, 
and  had  talked  with  him  is  true  or  not.  [Hands  paper  to  toitness.'i 
Now,  did  Schively  Introduce  Hobson  to  you,  or  did  you  meet  Hobson 
and  introduce  him  to  Schively? 

A.  I  never  introduced  him  to  Schively.  I  don't  remember  of  meet- 
ing Hobson  at  all.  [Peruses  letter.]  I  have  no  recollection  of  meeting 
Mr.  Hobson  at  that  time. 

Q.  Does  this  statement  refresh  your  memory:  "I  acknowledge 
receipt  of  your  favor  of  the  20th  ultimo;  I  had  been  advised  by  Mr. 
Ward,  whom  I  met  personally  in  The  Dalles  a  short  time  ago,  that  I 
might  expect  a  communication  from  you."  Have  you  refreshed  your 
memory  as  to  the  meeting  with  Mr.  Hobson  in  The  Dalles  before  April 
14th? 

A.  As  I  remember  now,  Mr.  Schively  wrote  and  suggested  Mr. 
Hobson,  and  I  did  not  know  Mr.  Hobson  or  any  one  that  lived  in  The 
Dalles;  I  was  down  there  and  I  don't  remember  of  having  met  Hobson. 
I  might  have  met  Hobson,  but  I  don't  remember  of  seeing  Hobson. 

Q.    You  were  in  The  Dalles? 

A.    I  was  in  The  Dalles,  yes. 

Q.    You  were  in  The  Dalles  February,  1906? 

A.  I  don't  remember  what  date;  I  was  down  there  to  look  after 
the  company's  interests. 

Q.    Before  you  went  to  Arizona? 

A.    Yes,  sir. 

Q.    The  spring  before  you  went  to  Arizona? 

A.    I  don't  remember  what  time  of  the  year  I  was  there  now. 

Q.  After  the  holidays — It  occurred  before  you  went  to  Arizona — 
you  were  in  The  Dalles  before  you  went  to  Arizona? 

A.    How  is  that? 

Q.  After  the  holidays,  and  before  you  went  to  Arizona,  1906,  you 
were  at  The  Dalles? 

A.  I  don't  remember  after  the  holidays.  I  went  to  Arizona  In 
February. 

Q.    Well,  you  did  go  there  In  February? 

A.    Yes,  along  the  last  of  February. 

Q.    Along  the  last  of  February.    Then  you  were  mistaken? 

A.  I  may  be  mistaken  on  that,  because  I  don't  remember  of  talking 
with  this  man  Hobson  at  all.    I  don't  remember  that 

By  Mb.  Israel:  I  will  have  this  letter  marked  for  identification, 
please,  "Article  XXV,  Defendant's  Identification  'B'."  [The  paper  toas 
80  marked].    Now,  gentlemen,  I  cannot  make  any  use  of  this,  without 
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you  admitting  the  signature  of  Hobson.    I  will  have  to  prove  It  first, 
and  so  I  will  not  offer  It  without  you  do  so. 

Q.  Well,  Mr.  Ward,  let's  take  a  fresh  start.  Don't  you  think  now 
that  It  Is  barely  possible  that  John  Schlvely  came  to  Spokane  in  July 
of  1906,  for  the  purpose  of  himself  becoming  manager  In  place  of 
Schrock? 

A.    No,  I  don't  remember  It  that  way. 

Q.    Well,  would  you  state  that  that  is  not  true  now? 

A.    To  my  knowledge,  it  is  not 

Q.    It  is  not  true  to  your  own  knowledge  as  your  knowledge  now  Is? 

A.    No,  sir. 

Q.    But  It  might  be  true? 

A.  That  might  have  been  his  intention,  but  I  did  not  know  it  at 
the  time. 

Q.  Your  memory  will  serve  you,  then,  that  you  had  not  made  that 
kind  of  an  arrangement  with  Schlvely? 

A.  No,  I  don't  remember  making  any  such  arrangement  with 
Schlvely. 

Q.  Will  you  testify  now  that  you  had  not  agreed  with  Schlvely  that 
Schlvely  should  be  the  manager  rather  than  Hobson? 

A.    No,  I  don't. 

Q.  Now,  didn't  you  get  Schlvely  over  there  for  the  purpose  of  be- 
coming manager  of  your  company? 

A.    No,  I  had  not. 

Q.  Well,  what  is  your  testimony  as  to  whether  or  not  you  did  or 
did  not? 

A.    Well,  I  don't  remember  of  making  any  previous  arrangement. 

Q.    But  you  won't  say  that  it  is  not  true? 

A.  Why,  that  may  have  been  his  intention,  but  I  don't  remember 
of  my  making  any  previous  arrangement  with  Mr.  Schlvely  before  he 
came  there. 

Q.    If  it  had  ever  been  your  intention,  you  don't  now  remember? 

A.    No,  sir. 

Q.    That  is  as  far  as  you  want  to  go  with  the  matter? 

A.    Yes. 

Q.  Now  then,  what  is  your  recollection  as  to  having  met  Schlvely 
on  the  street  and  proposed  to  him  yourself  that  you  would  sell  out  for 
a  bonus  and  get  out  of  the  company  instead  of  him  making  you  a 
proposition? 

A.  Why,  it  is  Just  as  I  told  you.  We  talked  the  matter  over  as  we 
went  around  from  the  office  to  the  hotel.  I  told  him  I  was  going  to 
resign  and  get  out  of  the  company  on  account  of  my  health  and  differ- 
ent things,  and  he  said  that  he  would  buy  me  out  and  would  like  to 
take  my  place  and  wanted  to  know  if  I  would  resign  in  his  favor. 

Q.  Now  then,  is  it  not  a  fact  that  after  that  conversation  between 
you  and  Schlvely — in  which  nothing  occurred  except  the  proposition 
that  you  wanted  to  get  out  of  the  business,  that  you  were  dissatisfied 
with  your  associates,  that  they  had  not  treated  you  right,  and  your 
health  was  not  good — Schlvely  asked  you  to  wait  until  he  could  confer 
with  the  board  of  directors  and  find  out  how  they  felt  about  your 
resigning? 

A.    No,  sir;  it  was  not. 

Q.  And  didn't  he  go  to  the  board  of  directors  and  represent  that  you 
wanted  to  get  out  of  the  company? 

A.  He  might  have  gone  to  the  board  of  directors  and  talked  with 
them.    I  have  no  doubt  he  did;  but  our  arrangement  was  that  I  was  to 
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talk  with  the  board  of  directors  and  find  out  If  they  were  satisfied  with 
Mr.  Schlvely  to  take  my  place. 

Q.    Is  your  recollection  clear  on  that? 

A.    Yes,  sir;  It  Is. 

Q.    No  possibility  of  your  memory  being  wrong  this  time? 

A.    Not  on  that;  no. 

Q.    You  have  a  pretty  bad  memory,  have  you? 

A.    I  generally  have  a  pretty  good  memory;  yes,  sir. 

Q.    But  not  a  good  memory  today,  though? 

By  Mr.  Manager  Edge:  I  object  to  that.  If  the  court  please.  That 
is  Improper.    Counsel  knows  It. 

Q.  Now,  Mr.  Ward,  who  was  present  In  the  room  when  these  three 
notes  were  drawn  by  Mr.  Schrock? 

A.  Well,  Mr.  Hunter  was  there,  and  Mr.  Schrock,  and  Mr.  Cope- 
land,  and  Paul  Shallenberger,  and  Mr.  Schlvely,  and  I  am  not  sure 
whether  Walker  was  there  or  not. 

Q.  Are  you  sure  that  Schlvely  was  there  at  the  time  the  notes  were 
prepared? 

A.    I  am  positively  sure  that  Mr.  Schlvely  was. 

Q.    You  are  positive  of  that? 

A.    Yes,  sir. 

Q.    What  makes  you  positive  of  It? 

A.  Mr.  Schlvely  was  at  the  right  side  of  me  at  the  table.  The 
whole  matter  was — we  were  all  talking  together. 

Q.    Who  signed  the  notes  first? 

A.  Mr.  Schlvely  Is  the  only  man  that  slgrned  the  notes  that  I  have 
any  recollection  of. 

Q.  Well,  now.  Is  this  going  to  be  a  case  of  recollecting  or  knowl- 
edge?   Did  any  one  else  sign  those  notes  besides  John  Scnlvely? 

A.    Not  to  my  memory. 

Q.    Well,  you  will  not  be  more  positive  than  that? 

A.  I  would  say  there  was  not  any  one  that  signed  the  notes  but 
Schlvely.  There  might  have  been  some  of  them — the  company  might 
have  put  a  stamp  on  them  or  something  of  the  kind,  but  I  don't  know 
that  they  did.  The  only  thing  I  remember,  I  know  Mr.  Schlvely  gave 
me  his  notes  as  a  personal  transaction  between  him  and  I. 

Q.  Were  not  those  notes  signed  by  this  company,  by  the  officers  of 
this  company? 

A.    They  were  not,  to  the  best  of  my  recollection. 

Q.  Do  you  want  this  Senate  to  understand  that  John  Schlvely's  sig- 
nature was  collateral  for  $800  in  any  bank  In  Spokane? 

A.  Well,  It  was  not  necessary  that  it  should  be.  My  signature  en- 
dorsing the  notes  made  them  satisfactory  to  the  bank.  I  put  up 
other  securities  at  the  bank. 

Q.  Will  you  swear  now  to  those  circumstances  positively,  that  the 
only  signatures  on  those  notes  were  Schlvely*s? 

A.  I  will  swear  to  the  best  of  my  remembrance  that  that  was  the 
only  signature  on  them. 

Q.    Where  are  the  notes? 

A.     I  don't  know. 

Q.    When  did  you  see  them  last? 

A.  I  put  them  In  the  bank,  and  I  suppose  when  Mr.  Schlvely  paid 
his  notes  he  took  them  up. 

Q.    Didn't  you  see  them  after  that? 

A.    Why,  certainly  not.    No  reason  why  I  should  see  them. 
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Q.     Do  you  know  who  paid  the  notes  in  the  bank? 

A.  I  don't.  I  know  the  bank  was  paid,  and  the  arrangement  was 
with  the  Pacific  Live  Stock  officers  that  they  were  to  see  that  these 
notes  were  paid  out  of  Mr.  Schlvely's  Income? 

Q.     Do  you  know  ^ho  took  them  out  of  the  bank? 

A.     I  do  not. 

Q.     Have  you  ever  seen  the  notes  since? 

A.    No,. sir;  I  have  not 

Bt  Mr.  Israel:     Qentlemen,  have  you  these  notes? 

By  Mr.  Manager  Edge:  No,  we  have  not.  We  presumed  Mr. 
Schively  had  them.  We  have  not  got  them.  If  we  had  them,  we  would 
introduce  them. 

By  Mr.  Israel:  Why,  didn't  you  have  them  in  your  grand  jury 
room? 

By  Mr.  Manager  Edge:  Never  have  been  in  existence  so  far  as  we 
know  since  they  were  put  in  the  bank. 

By  Mr.  Israel:  This  whole  matter  stands  on  the  assertion  of  these 
notes  having  been  given  by  John  Schively. 

By  Mr.  Manager  Edge:    We  will  try  this  on  the  evidence,  Mr.  Israel. 

By  Mr.  Manager  Meigs:     Ask  your  client  where  the  notes  are. 

By  Mr.  Israel:  I  have  asked  him.  He  never  has  seen  them,  be- 
cause we  don't  think  they  ever  existed. 

By  Mr.  Manager  Edge:  I  think  you  better  proceed  on  the  evidence, 
Mr.  Israel. 

By  Mr.  Israel:     Yes.    If  you  have  not  got  the  notes,  that  is  a  sur- 
prise to  me.    I  thought  you  had  the  notes. 

Q.  Then  no  one  has  seen  these  notes  since  they  went  into  the 
bank? 

A.     I  have  not. 

Q.    What  bank  did  they  go  into? 

A.     Fidelity  National  Bank  at  Spokane. 

Q.    Who  was  the  cashier  that  discounted  them? 

A.    Well,  Llndsley  was  the  man  I  did  business  with. 

Q.    Did  Llndsley  handle  these  notes? 

A.     He  did. 

Q.    And  accept  them  for  the  collateral  security? 

A.  I  had  put  other  security  In  the  bank.  I  don't  remember  just 
what  it  was  now,  but  I  had  other  securities  there  besides  these  notes. 

Q.  I  know;  who  took  the  notes  in?  Who  would  be  likely  to  have 
any  recollection,  or  who  made  the  note  registry  of  the  collaterals  of 
this  bank? 

A.    I  think  Llndsley  is  the  man. 

Q.    What  is  his  name? 

A.     I  don't  remember  his  initials. 

Q.    Llndsley;  cashier  of  what  bank? 

A.  I  don't  know  that  he  Is  cashier  now.  Perhaps  he  was —  Let's 
see,  there  was — well,  Llndsley  is  the  man  that  did  the  business  with 
me.  There  is  Brooks  and  Llndsley  in  there.  Llndsley  is  the  man,  if 
I  remember  right,  that  I  did  the  business  with.  It  might  have  been 
Brooks  at  that  time,  because  I  have  done  business  with  both  of  them 
at  different  times. 
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Q.  Well,  now,  I  wish  you  would  search  your  memory  for  a  moment, 
and  tell  me  whether  it  was  Brooks  or  Lindsley  you  did  your  business 
with.    It  is  quite  important 

A.    I  am  not  sure — as  my  memory  serves  me,  it  is  Lindsley. 

Q.  Who  took  the  notes  from  you  and  allowed  you  to  put  them  up 
as  collateral,  and  took  your  notes — I  suppose  you  put  up  your  note  for 
$800.00? 

A.    Yes. 

Q.    Were  these  notes  as  collateral?  * 

A.    Yes,  as  collateral. 

Q.    With  Mr.  Lindsley;   what  bank? 

A.    With  the  Fidelity  National  Bank,  Spokane. 

Bt  Mb.  Israel:     Mr.  Presiding  Officer: 

By  the  Pbesidino  Officer:     Mr.  Israel. 

By  President  Ruth:     Do  you  mean  me? 

By  Mr.  Israel:  Yes.  sir.  I  wish  a  subpoena  for  Mr.  Lindsley  of  the 
Fidelity  National  Bank  of  Spokane,  to  come  and  bring  with  him  all 
note  registers  on  loans  and  discounts  and  record  of  hypothecations,  a 
subpoena  duces  tecum. 

By  the  President:  A  subpoena  will  be  issued.  What  is  the  best 
description  you  have  got  of  Mr.  Lindsley? 

By  Mr.  Israel:  Mr.  Lindsley,  connected  with  the  Fidelity  National 
Bank. 

By  Mr.  Manager  Edge:  I  think  I  can  give  you  the  initials.  It  is 
A.  W.  Lindsley.    I  think  I  know  the  man. 

By  the  Secretary:     What  do  you  want  issued? 

By  Mr.  Israel:  Put  it  in  this  way:  "To  come  and  bring  with  you 
your  registry- of  notes,  loans  and  discounts  and  hypothecations  for  the 
month  of  July,  1906,  together  with  any  data  in  your  possession  showing 
the  identity  of  persons  who  executed  notes  deposited  as  collateral  in 
your  bank  during  that  month." 

By  Mr.  Lee:  Now,  Mr.  President,  in  this  connection,  I  suggest,  we 
don't  object  to  the  issuance  of  any  subpoena,  but  rather  than  interrupt 
the  examination  of  any  witness,  I  think  the  chair  ought  to  hold  that 
counsel  will  issue  the  subpoenas  and  request  their  issue  after  the  testi- 
mony is  concluded. 

By  Mr.  Israel:  Pardon  me,  your  honor,  the  hour  is  late  and  you 
will  have  to  catch  some  trains  to  do  anything  tonight. 

By  the  President:  The  counsel  can  write  out  his  orders  and  file 
them  for  issuance  with  the  secretary,  and  they  can  be  submitted  with- 
out interrupting  the  witness. 

Q.  Now,  Mr.  Ward,  don't  you  know  as  a  matter  of  fact  that  Mr. 
Schively  was  not  present  at  the  time  these  notes  were  drawn  up  and 
executed  at  this  meeting  of  that  board  at  the  time  you  testified? 

A.     I  know  that  he  was  present. 

Q.    Don't  you  know  that  these  notes  were  signed  by  your  company? 

A.    No,  sir;  I  do  not. 

Q.    You  say  that  your  salary  was  on  a  mlllage  basis? 

A.     Yes,  sir. 

Q.    Will  you  tell  the  Senate  what  you  mean  by  millage  basis  in  all 
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its  operations.  Now,  we  all  understand  that  a  millage  basis  is  a  certain 
number  of  mills  on  each  dollar  of  insurance  premiums  returned,  but 
many  of  the  senators  may  not  understand  the  workings  of  a  division 
on  a  millage  basis.  Now,  all  of  your  officers,  you  state,  were  on  a 
millage  basis  of  salary? 

A.    Yes,  sir. 

Q.  Now,  what  was  necessary  for  you  to  have  to  accomplish  for  each 
one  to  receive  a  salary  on  a  millage  basis.  Tou  had  to  have  various 
agents  in  the  state? 

A.    Yes. 
•   Q.    Those  were  your  agents  for  the  purpose  of  millage? 

A.    That  is  the  way  we  started  out;  yes,  sir. 

Q.  That  is  the  way  you  started  out?  A  certain  set  of  agents*  col- 
lections of  premiums  reported  from  those  agents  into  your  company 
were  the  resources  from  which  your  millage  was  ascertained? 

A.  Yes.  but  not  when  Mr.  Schively  went  in.  We  had  done  away 
with  the  agents  at  that  time  and  we  were  getting  a  millage  for  each 
one  of  the  company— that  is,  it  could  not  exceed  $200,000.00  each 
month.  We  got  three  mills;  we  were  getting  three  mills  on  all  busi- 
ness returned  by  the  company  and  it  could  not  exceed  $200,000.00  worth 
of  business  per  month. 

Q.    All  told? 

A.    All  told. 

Q.    Then  the  millage  on  $200,000.00  worth  of  business— 

A.    Would  be  $60ii.00. 

Q.    And  that  $600.00  would  have  to  pay  all  three  officers? 

A.    No,  that  would  be  for  each  officer. 

Q.  Then  there  was  to  be  $200,0o0.00  worth  of  business  for  each 
officer  to  give  them  $600.00  each? 

A.  Well,  if  the  company  wrote  $200,000.00  worth  of  business  the 
officers  got  $600.00  a  month. 

Q.    Divided  among  them? 

A.    No,  sir — each  one. 

Q.    Each  one  got  his  millage  out  of  that  business? 

A.    Three  mills  on  all  business  returned,  but  not  to  exceed  $200,000. 

Q.  Well,  how  many  officers  were  there  drawing  salary  on  a  millage 
basis? 

A.    Five  officers. 

Q.    Fifteen  mills;  one  and  one-half  per  cent,  is  that  right? 

A.    Fifteen  mills;  yes,  sir. 

Q.    One  and  one-half  per  cent,  on  all  business? 

A.  No,  I  don't  think  they  were  drawing  fifteen  mills,  because  there 
was  one  of  the  officers  had  not  been  in  very  long.  He  did  not  get  the 
three  mills  when  he  first  started  in,  but  started  in  on  a  lesser  basis. 

Q.    Explain  that  to  me,  please? 

A.  That  was  Mr.  Copeland.  I  think  that  he  got  one  mill,  the  same 
as  I  got  a  mill  or  a  mill  and  a  half  on  the  start,  and  then  after  a  while 
it  was  raised  to  two  mills,  and  then  later  on,  the  first  of  October,  1906, 
it  was  raised  to  three  mills. 

Q.    What  would  be  the  occasion  of  raising  it? 

A.  On  the  first  of  October,  it  was  raised  to  three  mills  on  all  busi- 
ness returned  and  the  officers  paid  all  office  expenses. 

Q.  You  say  general  agents  started  at  one  mill  and  worked  up  to 
two;  what  made  his  services  more  valuable,  increase  of  millage? 

A.    Because  he  could  not  get  out  and  get  business  so  well. 
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Q.    Each  man  had  to  solicit  his  own  business? 

A.  Each  man  acted  in  his  capacity  except  the  general  manager  and 
the  general  agent.  We  could  not  start  out  with  many  agents.  It  was 
hard  to  get  business. 

Q.  And  each  man,  acting  as  general  manager,  appointed  his  set  of 
agents? 

A.    Yes. 

Q.  And  got  his  millage  on  what  his  agents  wrote,  and  the  more 
active  a  man  was  the  more  money  he  would  make? 

A.    Yes,  that  was  it. 

Q.  Now  when  John  Schively  came  into  the  company,  what  field 
agents  did  they  turn  over  to  Schively  for  millage? 

A.  The  company  was  not  doing  business  in  that  way  then.  At  that 
time  they  had  changed  their  plan  of  business. 

Q.    Oh,  then  he  did  come  in  on  a  fiat  rate  salary? 

A.  No,  it  was  a  millage  on  all  business  written  up  to,  and  could 
not  exceed,  $200,000.00  each.  I  would  say  some  months  we  would  write 
$400,000.00  worth,  and  the  salary  could  not  run  above  $600.00  a  month. 

Q.    To  each  one? 

A.  To  each  one.  That  is  the  millage  basis  in  that  way.  If  they 
wrote  only.  $100,000.00  per  month,  they  would  only  draw  three  mills  on 
that  amount — for  instance,  $300.00. 

Q.    E]ach  one  draws  three  mills  on  it? 

A.    Yes,  sir. 

Q.  So  that  under  the  old  plan  all  that  was  deducted  for  millage 
salary  out  of  all  premiums  earned  by  the  company  where  they  had  in- 
dependent agents  and  were  independent  agents  themselves  was  three 
mills,  but  under  the  new  plan  the  same  business  had  to  mulct  a  revenue 
of  one  and  one-half  per  cent.,  or  three  mills  to  everybody? 

A.    I  don't  just  exactly  understand  Just  what  you  mean. 

Q.  You  understand  that  at  the  time  John  Schively  was  charged 
with  having  committed  perjury  before  the  Spokane  grand  jury  that  the 
Spokane  grand  jury  claimed  that  they  were  trying  to  find  out  whether 
there  had  been  any  embezzlement  committed  with  your  company;  you 
understand  that,  don't  you? 

A.    Yes. 

Q.  All  right.  Now  then,  if  I  understand  you  rightly,  under  your 
first  plan  you  would  go  in  the  field  as  a  general  agent,  being  an  officer 
of  the  company? 

A.    Yes. 

Q.    You  would  appoint  as  many  agents  as  you  saw  fit? 

A.    Yes. 

Q.  And  on  the  business  that  you  wrote  and  your  agents  wrote  up 
to  the  amount  of  $200,000.00  you  would  take  three  mills  on  each  dollar 
as  millage? 

A.     No,  sir. 

Q.    What  would  you  take? 

By  Mb.  Mana(jeb  Edge:  Mr.  Israel,  I  think  perhaps  I  can  put  you 
right  on  that,  as  I  undestand  from  my  investigation  each  trustee  got 
three  mills  on  all  business  that  was  written  for  the  company  by  any- 
body up  to  $200,000.00,  and  when  the  business  amounted  to  more  than 
$200,000.00  written  In  a  month,  they  did  not  receive  any  millage  on  what 
was  over  $200,000.00. 

A.  Let  me  tell  you  so  as  to  make  you  clear.  In  the  first  place,  when 
we  had  to  get  business,  It  is  very  hard  to  get  business  and  we  wrote 
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business  there  at  a  lower  rate  and  each  officer  got,  if  I  remembered 
right — I  would  not  be  positive — I  think  it  was  a  mill  and  a  half  on 
what  business  was  written  by  the  company.  If  we  did  not  get  any 
business,  we  had  to  pay  our  own  expenses  and  did  not  get  any  salary, 
and  each  man  went  out  as  a  general  agent  and  got  business  and  hired 
agents;  and  it  was  hard  to  get  business,  and  for  a  month  we  did  not 
do  any  business  at  all  and  it  ran  along  that  way  until  the  annual  meet- 
ing. We  received  our  charter,  I  think,  some  time  in  April.  I  would 
not  be  positive  as  to  the  date.  Then  the  millage  was  raised  to  two 
mills  on  all  business  written  by  the  officers.  Then  it  went  on  that  way 
until  October  1st.  1906,  and  in  1904,  the  latter  part  of  the  year — in 
}905,  rather,  in  the  fall  of  1905 — we  raised  the  millage  to  three  mills 
and  the  expenses  of  the  company  offices  were  paid  pro  rata  by  each 
officer.  It  cost  |160.00-odd — $66.00  out  of  me,  as  a  rule,  each  month, 
from  my  income  then.  After  October  1st,  1905,  until  I  went  out,  I 
think  the  business  was  running  that  way.  That  is  my  recollection 
of  it, 

Q.    UnUl  October,  1905? 

A.  No,  we  started  in  October,  1905,  and  changed  the  business,  each 
man  getting  three  mills  on  all  business  written  and  paying  the  expensed 
of  the  office.  Each  man  paid  his  pro  rata  of  the  expenses  of  the  office, 
and  that  ran  that  way.  There  might  have  been  some  changes  made  the 
next  spring.  I  don't  remember  what  changes  were  made  along  the 
next  spring.  I  think  there  was  some  change  made  before  I  went  out, 
but  I  don't  remember  what  it  was  now. 

Q.  Well,  now,  I  don't  understand  it  yet  I  want  you  to  give  me 
an  illustration.  I  may  be  dense.  Now,  we  will  take  as  an  illustration — 
we  will  have  you  insure  an  animal  for  me  and  we  will  value  the  animal 
at  $2,000.00  and  we  will  say  the  rate  is  three  per  cent.,  or  $60.00.  Now 
there  is  a  premium  of  $60.00  that  I  pay  to  the  company — a  gross  pre- 
mium of  $60.00  for  a  year's  insurance  at  $2,000.00.  Now,  when  that 
$60.00  arrives  at  the  office,  does  everybody  take  three  mills  of  that 
160.00,  or  do  they  take  three  mills  on  my  $2,000.00? 

A.  Three  mills  on  the  $2,000.00.  Three  mills  is  $6.00  out  of  the 
$2,000.00. 

Q.    Then  everybody  takes  $6.00  out  of  my  $60.00  for  wages? 

A.  No.  the  company  would  not  write  any  business  at  three  milld 
nor  three  per  cent.  It  was  ten  per  cent.,  eight  and  ten,  I  think,  in  the 
first  place,  and  then  we  raised  it  to  ten  and  twelve. 

Q.  Now,  Mr.  Ward,  what  we  are  trying  to  get  out  is  the  way  you 
figure  this  millage.  If  a  man  writes  a  policy  at  a  value  of  $2,000.00,  on 
a  policy,  we  will  say,  of  $2,000.00  on  his  animal,  and  you  charge  him 
ten  per  cent  to  insure  him,  he  will  have  to  pay  you  $200.00  insurance 
premium.  Now,  when  that  $200.00  reaches  your  company's  office,  what 
you  call  millage  of  three  mills  is  for  each  one  of  your  officers  to  take 
what  would  be  three  mills  on  the  $2,000.00,  or  one  and  one-half,  or  ten 
times  as  much,  or  thirty  mills,  or  three  per  cent  of  the  $200.00? 

A.    In  the  first  place,  we  would  not  write  any  horses  for  $2,000.00. 

Q.    I  can't  hear;  you  will  have  to  make  me  hear. 

A.  I  say  in  the  first  place  we  would  not  write  any  insurance  as 
high  as  $2,000.00  on  any  one  animal.  One  thousand  dollars  was  our 
limit 

Q.    Well,  take  any  figure  you  want  to. 

A.  And  up  until  1905 — October,  1905 — well,  we  drew  a  mill  and  a 
half  on  that  $1,000.00.  That  was  a  $1.60  on  a  $1,000.00  write-up.  The 
premium  was  $120.00.  I  believe  possibly  in  the  first  place  we  wrote 
registered  stock  at  ten  per  cent.  That  was  a  $100.00  for  carrying  that 
insurance  two  years. 
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Q.    On  how  much  value? 

A.    On  a  $1,000.00. 

Q.  All  right  Now,  haying  insured  the  animal  for  $1,000.00  for  two 
years,  you  get  $100.00  premium? 

A.  Tes,  when  we  were  writing  at  ten  per  cent  we  would.  We  did 
not  write  very  long  at  ten  per  cent 

Q.  Well,  while  you  were  writing  at  ten  per  cent.  Now  when  the 
$100.00  came  in,  you  say,  with  your  figures,  three  mills  on  a  $1,000.00  is 
$3.00,  don't  you.  Then  you  take  that  $3.00  out  of  the  $100.00  premium, 
don't  you,  each  one  of  you? 

A.  We  never  took  three  mills  out  of  a  $100.00  premium,  hecause 
we  did  not  write  at  ten  per  cent,  at  the  time  we  were  drawing  three 
mills.    We  were  writing  at  twelve  and  fourteen  per  cent. 

By  Mr.  Manages  Edge:  I  think  if  the  counsel  will  ask  the  witness 
what  they  did,  he  can  probably  in  his  own  way  tell  you,  but  counsel  is 
putting  up  an  illustration  to  be  as  far  removed  from  the  actual  state 
of  facts  as  he  can,  and  is  asking  the  witness  if  that  wasn't  it.  Now,  in 
the  interest  of  saving  time,  I  think  the  witness  can  tell  the  basis  of  it 

By  Mr.  Israel:  Q.  Give  this  Senate  a  supposititious  rate — ^any  old 
rate — I  don't  care  what  rate  you  make,  and  make  the  division  in  your 
own  mind  now. 

A.  Well,  the  rate  registered  up  in  the  first  place  when  we  first  or- 
ganized was  at  ten  per  cent,  with  a  millage  for  two  years  at  ten  per 
cent,  and  we  insured  the  horse  at  about  two-thirds  its  value.  We 
could  not  exceed  that  On  a  first-class  horse  we  put  $1,000.00  for  two 
years  at  that  amount.  Each  officer  would  get  a  mill  and  a  half  out 
of  that  write-up. 

By  the  Presiding  Officer:     Q.  On  the  thousand  or  the  hundred? 

A.    On  the  hundred. 

By  Mr.  Manager  Edge:  Q.  A  mill  and  a  half  on  the  liability,  not 
on  the  premium? 

A.    Yes. 

By  Mr.  Israel:  Q.  Then  each  one  took  a  dollar  and  a  half  out  of 
that  hundred? 

A.    Yes. 

Q.    Or  seven  dollars  out  of  a  hundred;  how  much  did  the  agent  get? 

A.  The  agent  in  the  first  place  got — I  don't  just  remember  what  the 
agents  did  get.  They  got  five  and  six;  well,  we  raised  it  as  we  went 
along.  We  started  out  I  think  on  five  mills  and  of  course  we  had  to 
go  out  and  take  these  agents  into  the  field  and  teach  them  to  get  the 
business. 

Q.  I  don't  care  anything  about  that.  They  took  five  mills,  then 
on  the  thousand? 

A.    Yes,  five  mills  on  the  liability. 

Q.    That  would  be  five  dollars — 

Q.  Well,  let  me  see  now;  I  am  kind  of  bothered  up  in  this;  I  may 
be  mistaken  on  what  the  agents  got  on  the  start. 

By  Mr.  Manager  Edge:  I  don't  think  it  is  material  as  to  what  the 
agents  got. 

By  the  Presiding  Officer:     I  am  of  that  opinion. 
By  Mr.  Israel:     I  will  withdraw  it. 

Q.    When  Mr.  Schively  came  in,  you  say  everybody  was  on  this 
millage  basis? 
A.    Yes. 
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Q.  And  you  were  getting  $600  a  month;  then  the  company  must 
have  been  at  that  time  writing  $200,000  worth  of  insurance  a  month? 

A.    From  three  to  four  hundred  thousand. 

Q.    And  you  were  taking  out  the  full  three  per  cent,  millage? 

A.  Up  to  two  hundred  dollars;  it  couldn't  go  over  two  hundred 
dollars. 

Q.    Two  hundred  thousand? 

A.    Two  hundred  thousand. 

Q.  Now,  do  you  know  x>t  your  own  knowledge  that  when  Schively 
took  his  position  that  he  was  not  put  on  by  your  other  directors  at  a 
flat  salary  of  $400  a  month? 

A.    I  know  he  was  not. 

Q.    How  do  you  know  it? 

A.  I  was  at  the  meeting  when  the  conversation  was  held.  If  any- 
thing was  done  such  as  that,  it  was  done  after  I  resigned.  There  was 
no  talk  that  night  about  any  flat  salary. 

Q.  I  don't  care  anything  about  that  night.  Schrock  was  commis- 
sioned to  sign  checks  that  night.  Schively  wasn't  qualified  for  presi- 
dent until  afterwards,  was  he? 

A.    Well,  I  don't  know  what  they  did  after  I  resigned. 

Q.  Whether  he  went  on  a  four-hundred-dollar-a-month  basis  after 
you  resigned,  you  don't  know? 

A.    Well,  I  know  this,  that  the  night  I  was  there — 

Q.    Tou  answer  my  question. 

A.  I  don't  know  what  was  done  afterwards.  I  wasn't  back  in  the 
office. 

Q.  Now,  do  you  want  to  be  understood  as  telling  this  Senate  that 
all  of  your  officers  were  getting  an  equai  millage  at  the  time  Schively 
came  in? 

A.    All  but  Mr.  Copeland;  I  think  he  was  getting  two  mills. 

Q.    Why  wasn't  he  getting  as  much  millage  as  the  others? 

Bt  Mb.  Makaoeb  Edge:    I  think  all  of  this  is  immaterial. 

Bt  the  Pbesidino  Officer:  Unless  counsel  can  state  his  reasons 
why  this  can  go  in,  I  think  it  is  immaterial. 

By  Mb.  Isbael:  I  do  not  want  to  question  your  honor's  ruling,  but 
I  am  attempting  to  show  why  this  is  material;  it  will  simply  apprise 
this  witness  as  to  exactly  what  I  am  trying  to  get  at  and  put  him  on 
his  guard. 

Bt  the  Pbesidino  Offices:    I  think  we  will  admit  the  evidence. 

Bt  Mb.  Isbael:    You  may  answer  the  question. 

A.  When  he  first  came  in  he  uid  not  understand  the  business.  He 
was  a  farmer,  and  didn't  understand  going  out  and  getting  business;  he 
was  willing  and  suggested  to  come  in  for  less  millage. 

Q.  Wasn't  that  Schively's  condition  sp  far  as  getting  commissions 
was  concerned? 

A.    No,  sir;  it  was  not 

Q.    Did  you  know  that  Mr.  Schively  was  an  experienced  solicitor? 

A.  I  did  not  know  that  Mr.  Scliively —  Well,  Schively  wasn't  sup- 
posed, I  don't  think,  to  go  into  the  field  and  get  any  business.  He  was 
supposed  to  do  his  work  around  the  office. 

Q.    Why  wasn't  Copeland  supposed  to? 

A.  He  didn't  have  the  executive  ability.  He  was  supposed  to  look 
after  the  field  work. 

{Witness  excused.} 
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By  Mb.  Israel:     I  want  this  witness  to  remain. 

Mrs.  Maud  G.  Ward,  being  a  witness  called  on  behalf  of  the 
complainants,  after  having  first  been  duly  sworn,  testified  as 
follows : 

Direct  Examination — 

By  Mr.  Manager  Edge:     Q.    Please  state  your  name. 

A.     Maud  G.  Ward. 

Q.    Are  you  the  wife  of  Mr.  Ward,  who  just  left  the  stand? 

A.    I  am. 

Q.  I  will  ask  you,  do  you  recall  the  time  that  Mr.  Ward  resigned 
as  president  of  the  Pacific  Live  Stock  Association? 

A.     Yes. 

Q.  I  will  ask  you  whether  or  not,  about  that  time,  you  saw  in  his 
];>ossession  three  promissory  notes? 

A.     I  did. 

Q.    Just  describe,  as  near  as  you  can,  those  notes. 

A.  Well,  there  were  three  different  notes,  each  for  $400.  The  first 
one — they  were  all  dated  July  10th — the  first  was  to  be  paid  in  30  days, 
the  second  in  60  days,  and  the  third  in  90  days. 

Q.    Where  did  you  see  those  notes? 

A.     Mr.  Ward  handed  them  to  me  and  I  looked  them  over. 

Q.    Where  did  he  bring  them  from,  if  you  know? 

A.     From  the  Pacific  Live  Stock  Company  to  our  home. 

Q.  Do  you  know  whether  or  not  they  had  a  meeting  of  the  board 
about  that  time? 

A.     I  know  they  did  have  a  board  meeting  that  evening. 

Q.     He  came  home  after  the  meeting? 

A.    Yes. 

Q.    You  saw  the  notes? 

A.     Yes,  sir. 

Q.     In  whose  favor  were  the  notes  drawn? 

A.    They  were  drawn  in  favor  of  E.  R.  Ward. 

Q.    By  whom  were  they  signed? 

A.    J.  H.  Schively. 

Q.    Do  you  know  what  became  of  them? 

A.  We  had  them  in  our  possession  three  or  four  days,  and  later  on 
they  were  put  up  at  the  Fidelity  National  Bank  as  collateral  for  some 
money  that  Mr.  Ward  borrowed. 

Cross-Examination — 

By  Mr.  Israel:  Q.  You  weren't  present  when  they  were  put  up  as 
collateral,  Mrs.  Ward?    Mr.  Ward  took  them  to  the  house? 

A.  I  know  they  were  put  up,  because  Mr.  Llndsley  told  me  they 
were. 

Q.  Mr.  Llndsley  told  you  they  were? 

A.  Yes,  sir. 

Q.  You  have  talked  this  matter  over  with  Mr.  Ward? 

A.  I  have,  you  say? 

Q.  Yes. 

A.  Why,  I  had,  yes,  before  that  and  after. 

Q.  I  understand  that  you  are  Mr.  Ward's  wife? 

A.  Yes,  sir. 

Q.  You  know  that  at  the  time  and  out  of  which  this  charge  of 
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perjury  grew,  that  the  Live  Stock  Company,  of  which  your  hushand  had 
been  president,  was  under  investigation  by  the  grand  jury?  You  know 
that? 

A.    Yes,  sir. 

Q.  And  you  know  the  grand  jury  was  attempting  to  find  out  whether 
the  officers  of  the  company  had  embezzled  any  of  the  funds,  don't  you? 

A.    Yes,  sir. 

[Witness  excused.] 
J.  B.  Schrock  was  called  as  a  witness  on  behalf  of  the  state. 

Direct  Examination — 

By  Mb.  Manager  Edge:  It  will  probably  take  twenty-five,  thirty  or 
forty  minutes  to  put  the  testimony  of  this  witness  on,  and  if  the  Senate 
desires  we  can  adjourn. 

By  the  Pbesiding  Officer:     Is  there  any  objection? 

At  4 :4t5  p.  m.  the  Senate,  sitting  as  a  court  of  impeachment, 
adjourned  until  Wednesday  morning  at  9:80  a.  m. 


Senate  Chambee, 
Olympia,  Wash.,  Aug.  18,  1909. 

The  Senate,  sitting  as  a  court  of  impeachment,  convened  at 
9:80  a.  ra. 

By  the  President:  I  will  call  the  senator  from  Spokane.  Senator 
Rosenhaupt,  to  the  chair. 

By  Senatob  Stevenson:  I  desire  now  to  make  the  motion  I  made 
out  of  order  when  the  Senate  was  in  session,  that  the  minimum  fine 
Imposed  by  resolution  passed  the  other  day  run  at  this  time  against  all 
absent  members  who  are  so  absent  without  leave  of  the  Senate. 

By  Senatob  Potts:  I  do  not  believe  we  should  act  hastily  in  this 
matter.  I  believe  we  should  wait  until  we  find  out  the  cause  of  the 
delay. 

By  Senator  Falconer:  I  understand  we  have  a  standing  rule  that 
the  secretary  is  ordered  to  charge  up  the  fine  against  the  gentleman 
from  Spokane,  without  any  motion.  If  this  body  sees  fit  to  remit  this 
fine,  it  may  do  it.    It  seems  to  me  that  is  the  way  it  stands. 

Bt  the  Presiding  Officer:  Is  there  a  second  to  the  motion  of  the 
senator  from  Asotin? 

Bt  Senator  Williams:     I  second  the  motion. 

Bt  the  Presiding  Officer:  It  is  moved  and  seconded  that  the  min- 
imum fine  be  imposed  upon  any  member  absent  at  this  time  without 
an  excuse. 

[The  motion  was  put  by  the  chair  calling  for  a  yea  and  nay  vote.] 

Bt  the  Presiding  Officer:  The  motion  prevails.  The  secretary  will 
inform  himself  as  to  who  are  the  absent  members  without  excuse,  and 
assess  the  fine  accordingly. 
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Direct  Examination — 

By  Senator  Minkleb:  Mr.  President,  I  would  like  to  inquire  of  the 
maker  of  this  motion  what  is  to  become  of  this  money?  What  is  to  be 
done  with  this  $5.00  to  be  fined? 

By  the  Pbesidino  Officeb:  The  chair  would  not  like  to  rule  upon 
that    Senator  Piper  is  the  author  of  the  resolution. 

By  Senatob  Piper:  I  believe  we  ought  to  get  the  money  before  we 
figure  on  doing  anything  with  it. 

By  the  Presiding  Officer:  If  there  be  no  objection,  Senator  Piper 
and  Senator  Minkler  will  be  appointed  a  committee  to  disburse  the 
money. 

Senator  Cotterill:     I  object. 

By  the  Presiding  Officer:  I  will  ask  Senator  Cotterill  to  Join  the 
committee  to  avoid  objection.  We  will  now  proceed  to  the  trial  of 
this  cause. 

J.  B.  Schrock,  a  witness  produced  for  and  on  behalf  of  the 
complainants,  being  first  duly  sworn,  testified  as  follows: 

By  Mr.  Manager  Edge:     Q.   State  your  full  name,  please. 

A.    J.  B.  Schrock. 

Q.    Where  do  you  live,  Mr.  Schrock? 

A.    I  live  at  Spokane. 

Q.    How  long  have  you  lived  there? 

A.    About  five  years. 

Q.  Do  you  know  the  association  known  as  the  Pacific  Live  Stock 
Association? 

A.    I  do. 

Q.    What  has  been  your  connection  with  that  company? 

A.    Well,  I  have  been  president. 

Q.    What  other  office  have  you  held,  if  any? 

A.    Secretary  and  general  manager. 

Q.  What  office  were  you  holding  in  that  company  during  the  spring 
and  summer  of  1906? 

A.    I  was  general  manager. 

Q.    Do  you  know  J.  H.  Schively? 

A.    I  do. 

Q.  When  did  he  become  connected  with  the  Pacific  Live  Stock  Asso- 
ciation? 

A.    Some  time  during  the  month  of  July,  1906. 

Q.  Were  you  present  at  a  meeting  of  the  trustees  of  that  company 
held  in  the  rooms  of  the  Pacific  Live  Stock  Insurance  company  on  the 
evening  of  July  10,  1906? 

A.    I  was. 

Q.    State  who  was  present? 

A.  As  I  remember  it.  E.  R.  Ward,  S.  G.  Copeland,  William  Hunter, 
and  myself. 

Q.    Was  Mr.  Schively  there? 

A.    He  was  there  part  of  the  evening. 

Q.  I  will  ask  you  whether  or  not  during  the  time  Mr.  Schively  was 
there  was  the  matter  of  his  becoming  a  member  of  the  board  of  trustees 
discussed? 

A.    It  was. 
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Q.  From  the  discussion  that  was  had  there,  what  did  you  learn  was 
the  basis  or  the  nature  of  the  transaction  by  which  Mr.  Schlvely  was 
to  come  Into  the  company?  How  did  Mr.  Schlvely  get  into  the  com- 
pany, if  that  will  make  it  plainer? 

A.  Well,  it  was  by  an  agreement  between  Mr.  Schlvely  and  Mr. 
Ward. 

Q.  What  were  the  terms  of  that  agreement,  so  far  as  you  know? 

A.  Well,  by  the  terms  of  that  agreement  he  was  to  pay  $1,200.00. 

Q.  Who  was? 

A.  Mr.  Schlvely. 

Q.  And  how  was  that  to  be  paid? 

A.  In  three  notes. 

Q.  How  much  each? 

A.  $400  each. 

Q.  Were  there  any  notes  before  you  gentlemen  during  that  evening? 

A.  There  were. 

Q.  How  much  were  they  for? 

A.  For  $1,200.00. 

Q.  And  how  much  each? 

A.  $400  each. 

Q.  Who  took  those  notes  away  from  the  meeting  finally  when  you 
got  through  with  them? 

A.  Mr.  Ward. 

Q.  Who? 

A.  Mr.  Ward. 

Q.    Do  you  know  whether  the  notes  were  in  favor  of  Mr.  Ward? 
A.    They  were. 

By  Mb.  Isbael:    That  is  very  leading. 

Q.    State  whether  or  not  they  were  signed  by  Mr.  Schlvely? 

A.    They  were  signed  by  Mr.  Schlvely. 

Q.    Was  any  resignation  of  Mr.  Ward's  acted  upon  at  that  time? 

A.    There  was. 

Q.  You  perhaps  heard  read  yesterday  the  minutes  of  that  meeting 
aa  they  were  introduced  in  evidence  from  the  minute  book,  did  you? 

A.    Yes,  sir. 

Q.    Is  that  substantially  what  occurred  at  that  meeting? 

A.    That  was  substantially  what  occurred  at  that  meeting. 

Q.  When  did  you  first  learn  of  the  deal  between  Schlvely  and 
Ward?  When  was  it  first  brought  to  your  attention?  I  will  Just  add 
on  there,  did  you  hear  of  it  before  you  had  the  meeting  that  night? 

A.    Yes,  sir;  I  did. 

Q.    In  what  way  was  it  called  to  your  notice? 

A.  Well,  Mr.  Schlvely  spoke  to  me  about  it,  and  also  Mr.  Ward,  but 
I  could  not  give  the  exact  dates  or  times. 

Q.  About  how  long  was  it  before  the  meeting  that  night— about  how 
long?    You  needn't  state  exactly  if  you  don't  know. 

A.  In  the  fore  part  of  the  day,  in  the  forenoon,  we  had  talked  the 
matter  over. 

Q.  Was  there  anything  said  during  that  conversation  in  reference 
to  whether  or  not  this  deal  would  be  satisfactory  to  the  other  trustees? 

A.    There  was. 

Q.  So  that  Mr.  Schlvely  knew,  then,  even  before  the  meeting,  about 
—21 
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this  transaction  between  himself  and  Mr.  Ward?    You  say  he  told  you 
about  it? 

By  Mr.  Israel:  Well,  now,  counsel,  I  don't  want  to  make  any  formal 
objections,  but  as  an  attorney  you  know  you  are  leading  this  witness. 

By  Mr.  Manager  Edge:  Well,  I  am  simply  endeavoring  to  get  the 
facts  as  quickly  as  possible. 

By  Mr.  Israel:  Please  don't  lead  the  witness.  I  don't  want  to 
object.  He  is  intelligent.  I  ask  that  counsel  desist  from  leading  ques- 
tions. 

By  Mr.  Manager  Edge:     Read  the  question.     [Question  read.] 

Q.     Is  that  correct? 

A.     That  is  correct. 

Q.  At  the  time  Mr.  Ward  sold  out  to  Mr.  Schively,  how  was  Ward 
being  paid,  as  to  being  on  a  flat  salary  or  on  a  commission  basis? 

A.    He  was  on  a  commission  basis. 

.  Q.    Was  anything  said  during  that  meeting  in  reference  to  what 
Schively  should  get  when  he  became  a  member  of  the  company? 

A.    He  should  receive  the  same  commissions  as  Mr.  Ward. 

Q.    To  take  Ward's  place? 

A.     Yes,  sir. 

Q.  Do  you  know  how  these  three  notes  Schively  gave  Ward  were 
paid? 

A.     How  they  were  paid? 

Q.    Yes. 

A.  They  were  paid  by  the  Pacific  Live  Stock  Association  and 
'Charged  tc  Mr.  Schively's  account. 

Q.  Was  the  company  in  any  way  responsible  for  the  payment  of 
these  notes,  or  was  it  a  transaction  between  Schively  and  Ward? 

A.     It  was  a  transaction  between  Schively  and  Ward. 

Q.  Do  you  know  where  those  notes  were  put  after  Mr.  Ward  took 
them? 

A.    Mr.  Ward  told  me  he  put  them  in  the — 

By  Mr.  Israel:  One  moment,  if  the  court  please;  I  think  that  is 
going  clear  beyond  the  pale  of  evidence.  I  shall  have  to  insist  on  the 
objection.    It  is  hearsay.    Mr.  Ward  told  him. 

By  Mr.  Manager  Edge:  I  asked  him  the  fact,  if  he  knows  whether 
there  was  such  a  transaction. 

By  the  Presiding  Officer:  If  you  know,  Mr.  Witness,  where  the 
notes  were  taken,  you  will  just  so  state. 

Q.     Proceed  to  do  that. 

By  Mr.  Israel:     Of  your  own  knowledge. 

A.     At  what  time? 

Q.  Well,  state  within  the  next  few  days  after  Mr.  Ward  got  them 
what  became  of  them;  do  you  know? 

By  Mr.  Israel:     Of  your  own  knowledge? 

By  Mr.  Manager  Edge:     Well,  just  a  moment. 

By  Mr.  Israel:  Well,  then,  if  the  court  please,  I  object  to  any  hear- 
say testimony. 

By  Mr.  Manager  Edge:     Well,  he  can  testify  what  the  facts  are. 

By  Mr.  Israel:     He  started  to  testify  what  Mr.  Ward  told  him  and 
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counsel  now  Insists  in  having  him  state  what  Mr.  Ward  told  him.    Now, 
that  is  hearsay.    There  is  a  limit  to  all  of  these  matters. 

By  the  Presiding  Officer:     I  don't  see,  Mr.  Edge,  that — 

By  Mr.  Manager  Edge:     Very  well;   I  will  strike  that. 

By  the  Presiding  O^ticer:  A  statement  made  by  some  other  person 
to  this  witness  would  be  good  evidence. 

By  Mr.  Manager  Edge:     I  was  simply  asking  for  the  facts — what  he 
knew. 
.  By  the  Presiding  Officer:     That  would  be  competent. 

Q.  Well,  I  will  get  at  it  another  way.  How  were  the  notes  paid, 
Mr.  Schrock — in  what  manner? 

A.  The  notes  were  paid  by  issuing  a  check  by  the  Pacific  Live  Stock 
Association  to  the  Fidelity  National  Bank. 

Q.  I  hand  you  here  a  check  [Hands  to  witness.]  Do  you  recognize 
that  check? 

A.     I  do. 

Q.    What  was  that  check  issued  for? 

A.    The  first  note  that  was  given  to  Mr.  Ward, 

Q.     Whose  signature  is  that  upon  that  check? 

A.     That  is  my  own  signature. 

By  Mr.  Manager  Edge:  [Handing  check  to  opposing  counsel.]  Any 
objection? 

By  Mr.  Israel:     No  objection. 

By  Mr.  Manager  Edge:     We  offer  in  evidence  the  check. 

By  Mr.  Israel:    Let  the  secretary  read  it. 

By  the  Presiding  Officer:  The  secretary  will  read  the  check  and  it 
will  be  received  in  evidence. 

By  the  Sercetary:  "Pacific  Live  Stock  Association.  No.  4520.  Spo- 
kane, Washington.  August  2,  1906.  Pay  to  the  order  of  Fidelity  Na- 
tional Bank,  $400,  four  hundred  dollars.  Signed,  Pacific  Live  Stock 
Association.    J.  B.  Schrock,  general  manager.'* 

Endorsements:  "To  the  Old  National  Bank,  Spokane,  Washington. 
Pay  through  the  clearing,  August  3,  1906.    Fidelity  National  Bank." 

[Check  marked  ** Article  25,  Complainants'  Exhibit  No.  2."] 

Q,  Do  you  recognize  that  paper?    [Handing  witness  another  paper,] 

A.  I  do. 

Q.  What  is  that? 

A.  That  was  given  for  the  second  note  of  $400  to  Fidelity  National 
Bank. 

Q.  Whose  signature  is  that? 

A.  That  is  my  signature. 

Q.  What  was  that  given  for? 

A.  That  was  given  for  one  of  the  Schively-Ward  notes. 

By  Mr.  Manager  E3dge  [After  submitting  paper  to  opposing  counsel] : 
No  objection. 

By  the  Presiding  Officer:  It  will  be  received  in  evidence  and  read 
by  the  secretary  and  marked  as  an  exhibit  under  the  particular  article. 

By  the  Secretary:  "Pacific  Live  Stock  Ins.  Association.  Spokane, 
Washington.  September  6,  1906.  No.  4020.  Pay  to  the  order  of  the 
Fidelity  National  Bank,  $400  (four  houndred  dollars).  Pacific  Live 
Stock  Insurance  Association.    J.  B.  Schrock,  general  manager." 


Digitized  by 


Google 


324  JOURNAL  OF  THE  SENATE 

Endorsements:     "To  the  Old  National  Bank,  Spokane,  Wash.    Paid 
through  clearing,  September  6,  1906.    Fidelity  National  Bank." 
[Check  marked  "Article  25,  Complainants*  Exhibit  No.  S."] 

Q.    What  is  that,  Mr.  Schrock?    [Handing  witness  another  paper,] 

A.    This  is  a  check  given  in  payment  of  the  third  note  for  $400. 

Q.    Whose  signatures  are  to  that  check? 

A.    My  own  as  well  as  J.  H.  Schively. 

[Manager  Edge  submits  check  to  opposing  counsel.] 

Bt  Mb.  Manageb  Edge:     I  otter  this  In  evidence. 

By  Mb.  Isbael:     No  objection. 

By  the  Pbesidino  Officeb:  There  being  no  objection,  this  check 
will  be  received  and  read  and  marked  an  exhibit  under  the  proper 
article. 

[Check  marked  '* Article  25,  Complainants*  Exhibit  No.  4.**] 

By  the  Secbetaby:  ''Pacific  Live  Stock  Insurance  Association.  No. 
5134.  Spokane.  Washington,  10-3-06.  Pay  to  the  Fidelity  National 
Bank,  $400  (four  hundred  dollars).  Pacific  Live  Stock  Insurance  Asso- 
ciation.   J.  H.  Schively,  president    J.  B.  Schrock.  general  manager." 

Endorsement:  "To  the  Old  National  Bank,  Spokane.  Washington. 
Paid  through  the  clearing,  October  4,  1906.     Fidelity  National  Bank." 

Q.  During  the  time  Mr.  Schively  was  connected  with  the  associa- 
tion did  he  receive  a  fiat  salary  or  was  he  paid  upon  a  commission 
basis? 

A.    He  was  paid  upon  a  commission  basis. 

Cross-Examination — 

By  Mb.  Isbael:  Q.  Mr.  Schrock,  you  occupied  at  various  times 
during  your  connection  with  this  company  the  office  of  president,  sec- 
retary, and  general  manager? 

A.    Yes,  sir. 

Q.    When  were  you  president? 

A.    I  was  elected  president  after  Schively 's  resignation. 

Q.    When  were  you  secretary? 

A.    I  was  secretary  during — 

Q.  Speak  to  the  senators,  please,  and  speak  loud,  so  they  can 
hear  you. 

A.    I  was  secretary,  if  I  remember  right,  all  through  1906. 

Q.    Secretary  during  all  of  1896. 

A.    1906. 

Q.    1906.     When  were  you  general  manager? 

A.  I  don't  remember  the  exact  date,  but  some  time  during  the 
fall  of  1905  I  wa's  elected  general  manager. 

Q.    How  long  did  you  remain  general  manager? 

A.    I  remained  general  manager  until  the  spring  of  1907. 

Q.  You.  were  general  manager,  then,  during  the  entire  time  that 
Schively  was  connected  with  the  company? 

A.    I  think  I  was. 

Q.  Well,  you  know  you  were  If  you  were  elected  general  manager 
in  1905  and  held  the  position  until  the  spring  of  1907,  don't  you? 

A.    Yes,  sir. 

Q.    How  long  were  you  the  financial  agent  of  the  company? 

A.    In  fact,  during  all  of  that  time. 
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Q.  During  all  of  that  time  your  check,  without  the  countersigning 
of  any  one  else,  would  draw  the  company's  money  out  of  the  bank? 

A.    Not  all  the  time. 

Q.    It  would  In  July? 

A.    It  would;  yes,  sir. 

Q.    It  would.  In  August? 

A.    Tes,  sir. 

Q.    It  would  in  September? 

A.    I  think  so. 

Q.    It  would  not  in  October? 

A.    There  were  checks  made  at  different  times. 

Q.  But  in  July,  August  and  September  your  signature  to  a  check 
would  draw  the  money  of  the  company  at  the  bank  without  any  counter 
signature? 

A.    It  would. 

Q.  And  that  was  the  same  condition  in  October  and  November — 
in  fact,  all  of  the  year  1906,  was  it  not? 

A.    No,  sir. 

Q.    When  did  It  change? 

A.  It  was  necessary  for  the  president  and  general  manager's  names 
to  be  signed  to  the  check  up  to  the  time  that  Mr.  Schively  took  Mr. 
Ward's  place. 

Q.  Tes;  and  up  to  that  time,  then,  to  get  any  money  out  of  the 
bank  that  was  deposited  there  in  the  name  of  the  association,  It  re- 
quired the  signature  of  both  Ward  and  yourself? 

A.    Yes,  sir. 

Q.  When  Schiyely  came  the  situation  was  changed  and  your  check 
alone  then  would  get  the  money  out  of  the  bank? 

A.    Tes,  sir. 

Q.  And  that  continued  up  until  January,  1907,  or  up  to  the  time 
that  Schiyely  went  out  of  office,  didn't  it?  That  rule  didn't  change  un- 
til Schively  went  out  of  office  and  you  were  elected  president? 

A.    I  don't  think  it  was,  sir. 

Q.    Tou  don't  think— 

A.    I  don't  think  It  was  changed. 

Q.    Don't  think  it  was  changed? 

A.    No. 

Q.  When  did  you  first  learn,  Mr.  Schrock,  that  Mr.  Schiyely  was 
to  make  any  connection,  or  to  be  connected  with,  this  association  In 
any  way? 

A.  Well,  I  had  a  talk  with  Mr.  Ward,  as  well  as  Mr.  Schiyely,  and 
which  one  first  I  don't  remember. 

Q.  Had  you  eyer  talked  with  Mr.  Schiyely  prior  to  July  about  his 
coming  into  your  company? 

A.    I  think  I  had. 

Q.  Had  you  had  any  correspondence  with  him  about  coming  Into 
the  company  before  July? 

A.  I  don't  remember  that  he  had  any  correspondence  in  regard 
to  that 

Q.    Tou  would  not  say  that  you  did  not? 

A.    No,  sir;  I  would  not  say  that  I  did  not 

Q.  When  do  you  fix  as  the  first  time  that  anything  was  said  or 
written  between  yourself  and  any  one  else,  of  your  knowledge,  as  to 
Schively — about  his  coming  into  the  company? 

A.    I  don't  know  as  I  can  state  any  exact  time. 
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Q.    Approximate  It  for  me  in  months  or  weeks. 

A.    Oh,  possibly  two  months  before. 

Q.  Two  months  before;  that  was  the  original  proposition  of 
Schiyely  coming  into  the  company,  the  tentative  proposition?  How 
was  he  to  come  in,  for  what  purpose,  to  do  what;  what  office  was  he 
to  take,  and  what  were  the  first  things  he  did? 

By  Mb.  liiANAOEB  Edge:  Now,  if  the  court  please,  this  is  going  back 
to  something  that  happened  several  months  before;  if  it  is  a  defense, 
they  should  prove  it  in  the  defense.    It  is  not  proper  cross-examination. 

By  the  Presiding  Officer:  The  witness  testified  that  the  first  time 
that  Schively  had  been  there  was  on  the  evening  of  July  10th.  I  think 
that  it  is  proper  for  the  witness  to  testify  to  any  matter  that  would 
tend  to  prove  or  disprove  this  matter.-  I  think  it  is  proper  cross-ex- 
aminaion. 

[Question  repeated  by  the  stenographer.] 

A.  I  don't  know  that  there  was  any  special  office  talked  about  at 
that  time. 

Q.  Did  you  desire  at  that  time,  Mr.  Schrock,  to  get  rid  of  Mr.  Ward 
as  president  of  the  company? 

A.    Not  that  I  know  of. 

Q.  Wasn't  there  a  friction  between  the  other  members  of  the  com- 
pany and  Ward? 

A.    There  was  some  friction,  yes. 

Q.    Some  dissatisfaction? 

A.    Yes. 

Q.    Wasn't  there  some  desire  to  get  rid  of  him? 

A.    Not  on  my  part. 

Q.  Was  there  some  desire  on  the  part  of  the  other  members  to  get 
rid  of  him? 

A.    Well  now,  I  couldn't  say  as  to  that. 

Q.  Mr.  Schively  was  over  to  Spokane  in  regard  to  the  afTairs  of 
the  company,  not  as  an  insurance  commissioner,  but  in  connection  '^ith 
its  private  affairs,  before  July,  1908,  if  you  remember — 1906? 

A.    Well,  I  think  he  was. 

Q.  What  was  he  considering  over  there  in  connection  with  the 
affairs  of  the  company? 

A.  I  don't  know  that  I  could  hardly  explain  as  to  that.  It  has 
been  a  long  time  since  then. 

Q.  And  at  that  time  he  was  to  come  into  the  company  and  assume 
some  of  its  offices,  wasn't  he? 

A.    Yes,  sir. 

Q.  And  the  general  desire,  outside  of  Ward,  of  yourself  and  asso- 
ciates, to  get  Schively  in  there  for  the  purpose,  if  possible,  of  sub- 
serving the  interests  of  the  company  and  changing  its  methods  and 
getting  it  on  a  stable  business  basis? 

A.     Yes,  sir. 

Q.    That  was  the  purpose  of  getting  John  Schively  over  there? 

A.    That  was  the  purpose. 

Q.    And  Ward  was  off  in  Arizona? 

A.    Yes. 

Q.  He  wasn't  attending  to  the  affairs  at  all;  he  couldn't  under  the 
conditions? 

A.    That  is  the  idea  exactly. 
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Q.  And  It  was  freely  discussed  between  yourself  and  members  of 
the  company  that  it  would  be  a  good  thing  if  Ward  was  out  and 
Schively  was  in  as  president? 

A-     Yes,  sir. 

Q.     And  all  of  those  things  occurred  before  the  10th  of  July,  1906, 
did  they  not? 
A.     They  did. 

Q.  And  that  was  the  condition  when  John  Schively  came  over  there 
in  1906? 

A.     Yes,  sir. 

By  Mb.  Israel:  If  the  chair  please,  I  would  like  to  have  a  recess 
at  this  time  for  about  five  minutes. 

Bt  the  Presiding  Officer:  At  the  request  of  counsel  for  respond- 
ent, there  will  be  a  recess  declared  for  five  minutes. 

Bt  Mr.  Israel:  Q.  Then,  Mr.  Schrock,  if  there  had  been  any  deal 
between  Ward  and  Schively,  whereby  Ward  agreed  to  resign  so  that 
Schively  could  be  elected  president,.  Schively  would  have  come  into  the 
company,  any  way,  under  the  arrangements  that  were  made,  wouldn't 
he,  when  he  came  over  there  in  July,  1906? 

A.    He  probably  would. 

Q.  Now  do  you  recall  Schively  coming  to  you  that  day  or  the  day 
before  the  meeting  of  the  board  of.  directors  and  saying  to  you  that 
Ward  was  willing  to  retire  and  get  out  as  president  and  he  would  pay 
»1,200. 

A.    I  do. 

Q.  !Do  you  remember  saying  that  day  that  that  would  be  just  the 
proposition  to  carry  out,  as  in  that  way  you  could  make  Schively  the 
president  and  trustee  both? 

A.    Yes. 

Q.  And  then  afterwards  the  meeting  was  held  at  which  these  notes 
were  drawn  up,  the  evening  of  the  10th  of  July? 

A.     I  think  that  was  the  date,  yes. 

Q.  And  at  that  meeting  was  gathered  yourself,  Mr.  Hunter,  Mr. 
Ward,  and  Mr.  Copeland;  you  were  all  there  at  the  meeting? 

A.    Yes,  sir. 

Q.    You  were  trustees  of  the  company? 

A.    Yes,  sir;  we  were. 

Q.  Mr.  Ward  was  the  president,  you  were  the  secretary  and  gen- 
eral manager? 

A.    Yes,  sir. 

Q.  Mr.  Schively,  when  you  came  to  open  the  meeting  that  night, 
was  not  present,  was  he? 

A.    He  was  not. 

Q.  He  was  not;  there  was  another  gentleman  present  there,  a  Mr. 
Shellenburger,  the  bookkeeper? 

A.    I  don't  remember  whether  he  was  in  the  meeting  or  not. 

Q.    Don't  you  remember  that  he  prepared  the  notes. 

A.    He  prepared  the  notes. 

Q.  What  is  your  recollection  whether  he  prepared  them  there  at 
the  meeting  or  before  the  meeting  opened? 

A.  My  recollection  is  that  he  was  in  the  office,  in  the  large  room, 
and  we  had  a  special  room  for  our  meetings;  and  he  was  in  the  office 
working  and  we  called  on  him  to  prepare  the  notes. 
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Q.  You  don't  know  whether  he  prepared  them  there  in  the  little 
office  or  whether  he  brought  them  in  to  the  board  meeting? 

A.    I  don't  remember  as  to  that. 

Q.  But  you  do  remember  that  the  notes  had  been  prepared  when 
some  one  was  sent  out  to  bring  Schiyely  in? 

A.    Yes. 

Q.    Who  was  sent  out  to  bring  Schively  in? 

A.  As  I  remember,  it  was  Mr.  Paul  Shallenberger  and  S.  G.  Cope- 
land. 

Q.    That  "Was  the  bookkeeper? 

A.    Yes,  sir. 

Q.    Then  he  must  haye  been  there  at  the  meeting? 

A.    He  was  there  at  the  latter  part  of  the  meeting. 

Q.  And  at  this  latter  part  of  the  meeting,  they  went  out  and 
brought  Schively  in? 

A.    Yes,  sir. 

Q.  Schively  signed  the  notes  and  they  were  turned  over  to  Mr. 
Ward? 

A.    Yes,  sir. 

Q.  You  next  knew  of  the  notes  in  the  possession  of  the  bank? 

A.  Yes,  sir. 

Q.  What  were  the  dates  of  the  notes? 

A.  I  don't  remember  the  dates,  but  they  were  30,  60  and  90-day 
notes. 

Q.  Thirty.  60  and  90-day  notes.  I  call  your  attention  to  exhibit 
No.  3  of  article  25,  under  the  proof  of  article  25  Uiat  you  have  had 
before  you,  and  ask  you  if  this  is  not  the  check  that  you  gave  to  take 
up  the  first  note,  the  30-day  note? 

A.    No,  it  is  this  one.    [Witness  refers  to  another  check.] 

Q.  Yes,  that  is  my  mistake;  it  is  exhibit  2  instead  of  3,  that  is 
the  check. 

A.    Yes,  sir. 

Q.    Did  those  notes  bear  any  interest? 

A.    I  don't  think  they  did;  to  my  recollection,  they  did  not. 

Q.  If  the  note  was  issued  under  date  of  July  10th,  1906,  and  had 
thirty  days  to  run,  why  was  it  paid  off  on  August  2nd,  instead  of 
August  10th,  before  it  was  due  eight  days? 

A.    Well,  I  don't  know  that  I  could  explain  that 

Q.  Do  you  remember  of  the  messenger  from  the  bank  coming  down 
with  this  note  to  the  Live  Stock  office  the  day  you  paid  it? 

A.    Yes,  he  always  brought  the  notes. 

Q.  Do  you  remember  stating  at  that  time,  and  being  a  little  angry 
at  that  time,  that  Ward  had  agreed  that  he  would  not  press  these 
notes;  do  you  remember  making  that  statement  at  the  time  when  he 
came  in  there  ahead  of  time  with  the  note? 

A.    It  seems  to  me  there  was  some  conservation  of  that  kind. 

Q.  You  were  a  little  angry  over  the  fact  that  Ward  was  not  keeping 
his  agreement  that  he  had  made  about  these  notes — that  he  wouldn't 
press  them — weren't  you? 

A.     I  was. 

Q.    What  did  you  do  with  this  note  that  you  took  up  that  day? 

A.  It  was  pasted  in  our  receipt  book  that  we  kept  for  that  purpose; 
we  kept  a  book  for  that  purpose;  we  kept  all  other  notes  and  receipts 
in  a  special  book  for  that  purpose. 

Q.    You  kept  a  special  book,  as  I  understand  it;  you  kept  a  special 
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book  In  which  was  filed  away  all  notes  and  receipts  and  youehers^  of 
yarious  payments  that  were  made  by  the  company? 

A.    Tes. 

Q.    This  note  was  put  in  these  flies? 

A.    It  was. 

Q.  On  September  6th,  or  three  days  before  the  eOnlay  note  would 
come  due,  you  gaye  the  check  marked  originally  2526  in  payment  for 
that  note? 

A.    Yes,  sir. 

Q.    And  that  note  you  also  pasted  in  the  note  and  receipt  book? 
A.    Yes,  sir. 

Q.  And  on  the  3rd  day  of  October,  you  signed  the  check  that  paid 
the  3rd  note? 

A.    Yes,  sir. 

Q.  And  that  note  you  placed  on  file  in  the  same  book  that  you 
used  for  youchers  and  receipts  and  canceled  notes  of  the  company? 

A.    Yes,  sir;  we  did. 

Q.    Where  are  those  notes,  Mr.  Schrock? 

A.    Those  notes  were  turned  oyer  to  the  receiyer  with  the  books. 

Q.    What  receiyer? 

A.     In  the  first  place  they  were  turned  oyer  to  Charles  Murray. 

Q.    He  was  the  first  receiyer? 

A.    Yes. 

Q.  Charles  Murray,  then,  at  one  time  had  these  notes  in  his  pos- 
seBsion? 

A.    He  did. 

Q.    Who  was  the  second  receiyer? 

A.    Lloyd  Ganby. 

Q.  Was  there  any  time  between  the  first  receiyership  and  the  sec- 
ond receiyershlp  that  the  notes  and  canceled  youchers  were  turned  back 
into  your  possession? 

A.    There  was. 

Q.    Did  Murray  turn  back  into  your  possession  these  notes? 

A.     He  did. 

Q.    As  part  of  the  files  of  the  company? 

A.    Yes. 

Q.  Where  did  you  keep  them  when  Murray  turned  them  back  to 
you? 

A.    Why,  we  kept  them  with  the  rest  of  our  books,  in  the  safe. 

Q.  How  long  were  you  in  possession  of  your  books  and  canceled 
notes  and  accounts  before  the  second  receiyer  took  charge? 

A.    Somewhere  between  sixty  and  ninety  days,  as  I  remember  it. 

Q.  When  you  turned  oyer  to  Ihe  second  receiyer,  did  you  turn  oyer 
the  notes? 

A.    Yes. 

Q.    Haye  you  eyer  stated  that  before  now  to  any  one  else? 

A.    That  I  turned  oyer  all  the  books? 

Q.  Has  any  one  else  asked  you  before  now  if  you  turned  oyer  the 
books  to  the  second  receiyer? 

Bt  Mb.  Manager  Edge:     I  object  to  that — 

Bt  Mb.  Isbael:  I  will  withdraw  that  question  and  make  it  more 
specific.  Has  any  member  of  this  board  of  managers  or  any  ot  the 
attorneys  asked  you  what  became  of  those  notes? 

A.  There  was  something  said  in  regard  to  the  notes.  I  did  not 
testify— 
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Q.    What  did  you  testify? 

A.  That  they  were  turned  over  to  the  receiver,  and  that  I  knew 
right  where  I  could  find  them  if  I  had  access  to  ihe  boOkd. 

By  Mb.  Israel:  I  merely  w^nt  tf)  apologize  for  asking  this  line  of 
questions,  but  the  gentleman  on  the  other  side  tells  me  yesterday  that 
Mr.  Schively  had.  the  notes. 

By  Mb.  Manages  Edge:  I  will  state  for  the  senators  and  for  the 
counsel  that  we  are  Just  as  anxious  to  find  those  notes  as  any  one  else. 
At  the  time  the  grand  Jury  was  in  session,  and  since,  a  thoroi^gh  searcb 
was  made  for  them  in  the  effects  of  the  receiver,  or  to  find  whether 
they  were  in  the  possession  of  any  one  else,  and  have  been  unable  to 
locate  them.  If  we  could  find  them,  we  would  be  only  too  glad  to  pat 
them  in  evidence  here.  We  are  Just  as  anxious  to  find  them  now  as  we 
were  all  the  time.  Not  being  able  to  find. them,  we  wanted  to  prove 
what  they  contained,  as  Yar  as  we  cduld. 

By  Mb.  Israel:  What  the  gentleman  says  I  concede,  but  what  I  was 
getting  at  was  this:  That  I  find  I  have  gone  through  all  of  this  testi- 
mony almost  to  an  idle  purpose,  because  when  I  called  for  these  notes 
yesterday  some  one  at  the  table — either  the  honorable  gentleman  or  the 
assistant  attorney  general — ^fiung  back  at  me  the  remark,  "You  ought 
to  know  where  they  are.  Your  client  got  them,"  and  I  suppose  that 
this  gentleipan  here  is  honest  in  his  43tatement  that — 

By  Mr.  Lee:  I  object  to  this  quibble  at  this  time.  Counsel  is  good 
enough  a  lawyer  to  know  that  it  is  objectionable.  This  is  for  the 
purpose  of  clouding  the  cross-examination  of  this  witness,  and  he  has 
no  right  to  enter  into  this  quibble  with  the  attorneys  on  this  side. 

By  the  Presiding  Officer:  I  thilnk  the  statement  of  respondent's 
counsel  questioning  the  methods  of  counsel  for  the  board  of  managers 
is  uncalled  for  at  this  time. 

By  Mr.  Lee:  I  wanr  the  chair  to  instruct  counsel  to  proceed  with, 
the  cross-examination  in  the  proper  way. 

By  the  Presiding  Officer:     I  believe  the  counsel  will. 

Q.    Then  these  notes  were  not  turned  over  to  John  Schively. 

A.    No,  sir. 

Q.  And  you  think  you  could  find  them  if  you  had  access  to  the 
proper  books? 

A.     If  they  have  not  been  taken  out,  I  certainly  could. 

Q.  Have  you  stated  that  fact  to  the  prosecuting  attorney  of  Spo- 
kane, or  any  members  of  this  honorable  board  of  prosecutors,  if  you 
could  get  access  to  the  proper  files  you  thought  you  could  find  them? 

A.    I  have. 

Q.    Have  they  given  you  any  chance  to  have  access  to  the  files? 

A.     No,  sir. 

Q.  Do  you  remember  in  March,  1907,  Mr.  Schrock,  of  Mr.  Schively 
coming  to'  you  and  requesting  you  to  exhibit  these  notes  to  Mr.  Mc- 
Donald, ex-assistant  attorney  general  at  that  time,  at  Spokane. 

By  Mr.  Manager  Edge:  If  the  court  please,  I  will  haVe  to  object 
to  this.  If  they  endeavor  to  prove  anything  of  tliat  kind,  they  should 
prove  it  when  they  get  to  their  part  of  the  case.  This  witness  has 
testified  here  as  to  certain  notes.    We  are  willing  that  they  thresh  all 
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around  that  anywhere  within  reason,  but  as  to  these  other  things,  that 
is  competent  for  the  respondent,  if  he  can,'  to  prove  It  himself.  It  does 
not  make  any  difference  whether  McDonald  talked  to  Schrock.  six  or 
eight  months  after  this  time. 

Bt  Mb,  Israel:  The  witness  has  testified  that  John  Schively  signed 
these  notes.  The  charge  of  perjury  that  this  honorable  Senate  is  try- 
ing is  the  truth  regarding  these  notes  and  as  to  what  th^y  were  and 
what  he  signed  and  what  he  did  not  sign.  This  question  is  going 
doubly  to  the  purpose  of  impeachment,  as  it  is  admitted  this  is  a  lost 
instrument.  They  have  proven  the  contents  of  this  instrument  on  the 
theory  that  it  was  lost.  .  I  have  a  right  to  show  on  this  cross-examina- 
tion both  the  fact  that  it  is  not  lost  and  what  its  true  contents  were. 
It  is  strictly  within  the  limits  of  icross-examination. 

By  the  Presiding  Officer:  I  am  inclined  to  think  it  would  be  a 
self-serving  declaration,  under  the  statement  made  by  Mr.  Schively  to 
this  witness  in  1907;  but  under  the  wide  latitude  allowed  in  the  cross- 
examination  of  this  witness,  the  chair  is  inclined  to  permit  that  testi- 
mony to  go  in.  . 

Bt  Mb.  Israel:  Q.  I  do  not  want  to  call  it  a  declaration  of  Mr. 
Schively,  but  you  will  remember  the  circumstance  of  Mr.  Schively 
coming  to  you  and  asking  you  to  get  the  notes  and  show  them  to  Mr. 
McDonald  in  the  Fernwell  building  in  the  fall  of  1907. 

Bt  the  Presiding  Officer:  Did  I  understand  counsel  to  say  in  the 
fall,  or  was  the  question  with  reference  to  March? 

Bt  Mr.  Israel:     In  March,  in  the  spring  of  1907. 

A.    I  do  not  think  we  had  access  to;  the  books  at  that  time. 

Q.  Shortly  after  you  got  the  books  back  from  Mr.  Murray,  didn't 
Mr.  Schively  come  to  you  and  ask  you  to  take  the  notes  and  bring 
them  up  to  Mr.  McDonald  and  let  McDonald  see  them;  and  don't  you 
remember  you  took  the  notes  and  you  and  Schively  went  up  to  Mc- 
Donald's office,  and  McDonald  looked  at  the  notes  and  handed  them 
back  to  you,  and  you  took  them  back  to  the  office? 

A.    No,  I  do  not  remember  that. 

Q.  No,  I  am  mistaken  in  my  statement  to  you.*  Don't  you  remem- 
ber that  Mr.  Schively  came  to  you  at  the  office  with  Mr.  McDonald  and 
you  handled  the  notes  up  there,  and  showed  them  to  McDonald  and  then 
put  them  away? 

A.    I  think  it's  a  fact. 

Q.  Yes;  now,  do  you  recall  in  May  or  June  of  this  year  of  meeting 
Schively  on  the  sidewalk  at  the  door  of  the  Rookery  in  Spokane?  Af- 
ter he  had  been  indicted  for  perjury? 

A.     I  do. 

Q.  Do  you  remember  saying  to  him  at  that  time,  "Why  did  you 
testify  you  did  not  sign  those  notes?"  Do  you  remember  paying  that 
to  him?  , 

A.    I  do,  yes. 

Q.  Do  you  remember  the  reply,.  "Because  I  did  not  sign  them,"  and 
you  said,  "Yes,  you  did.    You  signed  them  in  my  presence'*? 

A.    I  remember.  .       ,    .      / 

Q.  Do  you  remember  his  saying.  **l  don't,  remember  that  I  did,  so 
let  us  go  upstairs  and  talk  with  my  attorney"? 

A.    Yes.  t  .  ■•  .. 
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Q.  Do  you  remember  going  upstairs  into  Mr.  McDonald's  room  In 
the  Rookery? 

A.    I  do. 

Q.  Do  you  remember  at  that  time  Mr.  Schively  said  to  McDonald, 
"Mr.  Schrock  says  that  I  signed  those  notes,  and  I  do  not  remember 
having  signed  them";  do  you  remember  his  making  that  statement  to 
McDonald  in  your  presence? 

A.    Yes,  I  do. 

Q.  Do  you  remember  Mr.  Schively  turned  to  you  and  said,  "Now, 
John,  tell  me  any  other  circumstance,  so  that  I  may  be  able  to  recall 
it"— 

By  Mb.  Manager  Edge:  I  object  to  that.  This  colloquy  taking  place 
at  this  time  as  to  what  Mr.  Schively  said  to  the  witness  in  excuse  or 
palliation  for  his  offense.  Is  not  evidence  and  the  excuses  he  made  to 
Mr.  Schrock  on  that  occasion  are  not  proof — is  not  proper  cross-exami- 
nation of  this  witness.  This  witness  is  not  brought  in  here  for  the 
purpose  of  glossing  the  matter  over,  and  sifting  It  over  in  that  way. 
It  is  not  proper  cross-examination. 

Bt  Mb.  Israel:  It  is  not  for  that  purpose.  This  is  all  preliminary 
to  the  very  next  question  I  am  going  to  ask. 

By  the  Presiding  Officer:  If  it  is  preliminary,  then  I  will  permit 
it;  otherwise  the  objection  will  be  sustained. 

Q.    Do  you  remember  of  his  saying  that? 

A.    I  do. 

Q.  When  he  said  that  to  you,  do  you  recall  that  you  said  to  him 
in  answer  to  his  query,  "Ward  wanted  you  to  sign  these  notes  also,  in 
order  to  add  strength  to  them,  and  we  sent  out  for  you  and  you  came 
into  the  room,  and  signed  them";  do  you  remember  saying  that? 

A.    No,  I  don't. 

Q.    You  would  not  say  you  did  not  say  it,  Mr.  Schrock? 

A.    No,  sir;  I  would  not. 

By  the  Presiding  Officer:  Did  you  say  you  did  not  or  you  would 
not? 

A.  I  do  not  say  I  would  or  I  would  not,  because  I  don't  remember 
as  to  that. 

Q.  Do  you  remember  Mr.  Schively  replying,  "Well,  that  is  all  a 
blank  to  my  mind";  do  you  remember  that  answer? 

A.    Yes,  I  remember  that. 

Q.    Where  is  this  bookkeeper,  Mr.  Schrock? 

A.    Mr.  Shallenberger? 

Q.    Yes. 

A.    He  is  in  Montana. 

Q.    He  is  not  here? 

A.    No,  sir;  he  is  not  here. 

Q.  I  ask  you  for  informatfon  simply,  Mr.  Schrock,  not  as  a  matter 
of  cross-examination,  are  all  of  your  books  here? 

A. '  I  do  not  know.  I  see  there  is  some  of  them  there.  llndicfUing 
hooks  on  table.] 

By  Mr.  Manager  Edge:     Most  of  them  are  here,  I  think. 

By  Mr.  Israel:  Q.  Mr.  Schrock,  you  testified  that  after  the  coming 
of  Mr.  Schively  into  the  presidency  of  the  company  that  he  was  paid 
on  a  millage  basis,  and  not  on  a  flat  salary? 

A,    Yes. 
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Q.  What  was  the  basis  or  diylsion  to  Schiyely  on  this  millage  basis. 
What  proportion  did  he  get  of  the  millage? 

A.  He  got  three  mills  on  all  the  business  that  was  written,  the 
same  as  the  rest  of — ^most  of  the  rest  of  us,  any  way. 

Q.  Mr.  Schrock,  have  yoti  preserved,  or  have  you  in  your  possession, 
or  can  you  put  your  hand  on,  any  of  the  letters  that  you  received  from 
Mr.  Schively? 

A.    No,  sir. 

Bt  Sekatob  Pbesbt:     What  was  the  question? 

Bt  Mb.  Isbael:  Whether  the  witness  has  in  his  possession,  senator, 
any  letters  that  were  written  to  him  by  Mr.  Schively  in  connection 
with  this  matter. 

A.    No,  sir. 

Q.  I  show  you  a  letter  dated  October  12th,  1906,  and  will  ask  you 
to  look  at  it  and  simply  state  whether  you  remember  ever  having  re- 
ceived such  a  letter  from  Mr.  Schively.  Just  glance  through  it,  and 
I  challenge  your  recollection  as  to  whether  you  ever  received  any  such 
letter.     [Handing  vHtness  letter.] 

A.     [Witness  reads  letter.]     Yes. 

By  Mb.  Isbael:  Mr.  Clerk,  will  you  kindly  mark  this  "Article  26» 
Defendant's  Identification  C." 

[Secretary  marks  letter  Article  25,  Defendant* s  Identification  (7."] 

Q.  Here  is  yet  another  letter,  under  date  of  September  6.  Do  you 
remember  of  having  received  the  original  letter  about  that  time  in  the 
ordinary  course  of  mail?     [Handing  witness  letter.] 

A.  [Witness  reads  letter.]  Tes,  I  think  I  received  letters  of  that 
Idnd. 

Q.    You  think  you  received  the  original  of  this  letter? 

A.    Yes. 

Bt  Mb.  Isbael:  I  will  ask  to  have  this  marked  "Article  25,  Defend- 
ant's  Identification  D." 

[Secretary  marks  letter  "Article  25,  Defendant's  Identification  2)."] 

By  Mb.  Manageb  Edge:  Have  you  any  objection  to  counsel  examin- 
ing that  before  you  use  it? 

By  Mb.  Isbael:  Certainly,  you  may  look  at  it;  but  it  is  not  proper. 
It  is  merely  offered  for  identification.  You  should  know  as  a  lawyer 
tliat  an  article  must  not  necessarily  be  submitted  to  counsel  on  the 
opposing  side,  for  examination  before  it  is  put  in  evidence. 

By  Mb.  Manageb  Edge:     I  know,  but  simply  as  a  matter — 

By  Mb.  Isbael:     Well,  look  at  it — 

By  the  Fbesidino  Officeb:  Counsel  will  proceed  with  the  examina- 
tion.   There  is  no  occasion  for  this  controversy  at  this  time. 

By  Mb.  Isbael:  I  am  branding  it  now,  so  that  we  will  know  it  when 
it  goes  into  the  evidence. 

By  Mb.  Manageb  Edge:     The  incident  is  closed. 

By  Mb.  Isbael:  I  do  not  care  to  cross-examine  this  witness  at  this 
time  further,  but  I  want  the  witness  held  in  attendance,  subject  to 
recall  to  the  stand,  in  case  it  becomes  necessary. 

By  the  Pbesidino  Officeb:     The  witness  will  not  be  excused  from 
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attendance  at  this  time.    Mr.  Edge,  do  you  wish  to  proceed  further  on 
redirect  examination? 

By  Mb.  Manager  Edge:  Yes,  I  have  a  few  questions  on  redirect 
examination. 

Redirect  Examination — 

By  Mr.  Manager  Edge:  Q.  Mr.  Schrock,  did  you  mean  to  be  un- 
derstood on  cross-examination  that  there  was  an  arrangement  by  which 
Mr.  Schively  was  to  come  as  general  manager  of  this  company,  no  mat- 
ter whether  he  came  as  trustee  or  president?  Did  you  mean  to  be 
understood  as  stating  that? 

A.     No,  sir;  not  in  that  way. 

Q.  Was  there  any  arrangement  by  which  Schively  could  come  In  as 
manager,  whether  he  came  in  as  trustee  or  president,  or  was  there  any 
arrangement  by  which  he  could  come  in  in  that  way? 

A.    No,  sir;  there  was  not. 

Q.  Then,  if  Mr.  Schively  had  not  made  this  arrangement  with  Mr. 
Ward,  would  he  have  become  a  trustee  or  president  of  the  company? 

A.     I  think  he  would  have. 

Q.    Even  If  he  had  not  made  this  arrangement  with  Mr.  Ward? 

A.     Yes,  sir. 

Q.    In  what  way  would  he  have  become  a  trustee  or  president? 

A.  Well,  there  was  another  trustee  that  was  willing  to  resign,  or 
expressed  his  willingness  to  resign,  and  he  would  have  taken  his  place, 
in  all  probability.. 

Q.  But  you  would  have  had  to  have  secured  that  other  trustee's 
consent  first? 

A.    Yes. 

Q.  But  he  would  not  have  become  a  trustee  or  president  unless 
some  other  president  or  some  trustee  was  willing  to  step  out  and  let 
him  take  his  place? 

A.    That  was  the  idea. 

Q.  And  he  would  have  to  make  arrangements  with  him  before  the 
trustee  did  step  out? 

A.    Yes,  sir. 

Q.  And  that  he  simply  made  this  arrangement  with  Mr.  Ward  and 
took  his  place? 

A.    Yes,  sir. 

Q.  And  if  he  had  not  made  this  arrangement  with  Mr.  Ward,  and 
agreed  to  have  paid  him  this  much  money,  you  would  not  have  thrown 
Mr.  Ward  out  and  put  Mr.  Schively  in,  in  his  place,  would  you? 

A.     No,  sir. 

Q.  Now,  during  the  time  Mr.  Schively  was  in  there,  was  there  any 
time  that  both  of  you  were  authorized  to  sign  checks? 

A.     I  think  so. 

Q.  That  accounts  for  some  of  these  checks  [indicating]  having 
both  signatures  on? 

A.    Yes,  he  signed  them  as  president  and  myself  as  general  manager. 

Q.    Where  were  the  notes,  Mr.  Schrock,  the  last  time  you  saw  them? 

A.    That  was  in  our  oflftce. 

Q.    When  was  that? 

A.  That  was  during  the  time  intervening  between  Charley  Mu^ 
ray's  turning  the  books  back  to  us  and  Lloyd  Gandy  taking  possession 
of  them. 
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Q.  Lloyd  was  the  first  receiver  and  he  resigned,  and  Gandy  took 
his  place? 

A.    Yes. 

Q.    It  was  changed,  any  way? 

A.     Yes,  sir.  . 

Q^    How  did  ycu  happen  to  notice  them  on  that  occasion? 

A.  Well,  from  my  own  curiosity  I  was  wondering  whether  the 
notes  were  bad,  and  I  made  a  search  for  them  and  found  them. 

Q.  You  do  not  know  now  whether  Mr.  Gandy  has  them  or  what 
has  become  of  them? 

A.    No,  sir;   I  do  not. 

Q.    You  had  a  pouch  you  kept  your  canceled  notes  in? 

A.    No,  sir;  it  was  a  blank  receipt  book  we  used  for  that  purpose. 

Q.  Then,  Mr.  Schively  coming  Into  this  company  was,  as  I  under- 
stand you,  not  by  any  arrangement  between  him  and  you  and  the  other 
members,  and  the  trustees,  but  it  was  by  virtue  of  an  arrangement  be- 
tween Mr.  Schively  and  Mr.  Ward,  to  which  you  consented.  Is  that  a 
fact? 

A.    That  is  the  fact — to  which  all  of  us  consented. 

Q.    Yes,  to  which  all  of  you  consented. 

Cross-Examination — 

By  Mb.  Israel:  Q.  Now,  Mr.  Schrock,  it  was  the  intention  to  take 
John  Schively  into  the  Live  Stock  Company  before  ever  he  had  any 
talk  with  Mr.  Ward?  You  have  so  testified.  Before  he  ever  made  any 
deal  with  Mr.  Ward  it  was  the  intention  to  take  him  into  the  company? 

A.    Please  state  that  again. 

Q.  Before  ever  there  was  any  talk  between  Mr.  Ward  an^  Mr. 
Schively  as  to  Mr.  Ward  resigning,  it  had  been  discussed  and  it  was 
the  intention  to  take  Mr.  Schively  into  the  board  of  directors  or  trus- 
tees of  your  company? 

Br  Mb.  Manageb  Edge:  I  object  to  that.  The  witness  cannot  tes- 
tify as  to  what  the  intentions  of  any  one  else  were.  He  may  testify 
as  to  what  he  knows,  but  not  as  to  what  there  may  have  been  running 
in  the  minds  of  any  one  else. 

By  Mb.  Israel:  The  witness  can  testify  as  to  any  arrangement  he 
or  any  other  members  of  the  board  may  have  discussed. 

By  Mb.  Manageb  Edge:  That  is  a  different  question  from  what  you 
asked. 

Q.    That  had  been  discussed? 

A.    Yes,  that  had  been  discussed. 

Q.  Now.  you  had  passed  a  rule  and  had  a  rule  at  that  time  whereby 
a  trustee  could  be  removed  by  a  majority  vote  of  the  board,  hadn't  you? 

A-    By  a  three-fourths. 

Q.    By  a  three-fourths  vote  you  could  remove  a  trustee? 

A.    Yes,  sir. 

Q.  And  it  had  been  discussed,  before  ever  the  Ward  incident,  that 
if  necessary  three-fourths  of  the  board  would  remove  this  trustee  and 
put  Schively  in  his  place;  now,  that  had  been  discussed,  hadn't  it? 

A.    Not  just  in  that  way. 

Q.  Well,  in  some  way,  it  had  been  talked  about  how  he  could  be 
put  on  the  board  of  directors,  hadn't  it? 

A.    It  had  been  talked  about;  yes,  sir. 
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Q.  And  it  had  been  talked  that  it  could  be  done  with  the  use  of 
this  rule? 

A.    Yes,  sir. 

Q.  There  never  was  any  time  either  before  or  after  the  Ward  inci- 
dent that  the  matter  was  ever  discussed  of  Schlvely  becoming  general 
manager,  was  there?  Ck)unsel  asked  you  the  question,  and  you  nega- 
tived the  idea  that  that  arrangement  was  ever  made  for  Schiv^ly  to 
come  in  as  manager.  Now,  there  never  was  any  discussion  of  his  being 
manager  at  any  time? 

By  Mb.  Manages  Edge:  Well,  if  that  is  the  question,  let  counsel  sub- 
mit it  in  the  proper  form.  He  reads  language  I  have  stated,  what  he 
stated  and  then  throws  that  at  the  witness  and  asks  him  to  answer  it 

By  Mb.  Isbael:     I  will  withdraw  it. 

Q.  Do  you  recall  this  manager  asking  you  by  direct,  leading  ques- 
tion, this  question:  It  was  never  agreed  prior  to  the  Ward  incident 
that  Schively  should  be  manager? 

By  Mb.  Manages  Bdqe:  Now,  I  object  to  that,  if  the  court  please» 
unless  he  wants  to  explain  to  the  witness  what  a  direct  and  leading 
question  Is.     I  don't  believe  the  witness  understands. 

Q.  You  remember  the  manager  asked  you  that  very  question  a 
while  ago. 

By  the  PsEsmiNo  Offices:  If  the  witness  does  not  understand  the 
question,  please  state  so. 

A.    I  don't  understand  what  you  are  getting  at 

Q.  A  leading  question,  Mr.  Schrock,  is  one  that  suggests  the  answer, 
puts  the  answer  in  the  witness'  mouth ;  if  you  will  watch  the  gentleman,, 
he  will  give  you  many  demonstrations  of  it. 

By  Mb.  Manages  Edge:  I  object  to  that,  if  the  court  please.  This 
is  improper.    Counsel  knows  that. 

By  Mb.  Isbael:  I  have  a  right  to  cross>examine  him.  I  have  a  right 
to  ask  leading  questions,  your  honor,  on  cross-examination. 

By  the  Pbesiding  Offices:  Yes,  sir;  but  if  counsel  on  the  other 
side  had  asked  any  direct  or  leading  questions,  it  was  counsel's  priv- 
ilege to  object  to  them  at  any  time  and  not  comment  on  them  at  this 
time. 

By  Mb.  Isbael:     All  right,  your  honor;  I  withdraw  the  comment 

By  the  Pbesiding  Offices:     Yes,  sir. 

Q.  He  asked  you  almost  immediately  as  soon  as  I  had  turned  you 
over  for  redirect  examination  the  direct  question:  It  is  a  fact  that  It 
never  was  discussed  or  thought  of — I  am  not  getting  his  exact  language 
— following  Ward's  deal  with  Schively,  that  Schively  would  be  manager 
of  the  company? 

By  Mb.  Manages  Edge:  That  was  not  the  question  I  asked  him.  I 
asked  him  if  any  arrangement  had  been  made  whereby  Schively  was 
to  come  in  as  general  manager^ — not  whether  it  was  discussed  or  talked 
about  among  the  trustees. 

By  Ms.  Isbael:  Well,  I  will  adopt  his  suggestion,  your  honor,  so 
as  to  save  time. 

Q.    Now,  you  have  gotten  the  question  that  Mr.  Edge  says  he  asked 
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you  and  you  understand  what  the  question  was,  whether  it  was  ever 
arranged;  is  that  right?   . 

Bt  Mb.  Manages  Edge:  Whether  an  arrangement  had  ever  been 
made. 

By  Mb.  Isbael:  An  arrangement  had  ever  been  made  whereby 
Schively  was  to  become  manager,  and  you  answered  no.  Do  you  re- 
member that  question  and  answer? 

A.  Whether  Ward  and  Schively  made  this  deal  or  not,  that  is  the 
way  I  understood  the  question  to  be? 

Q.  That  there  never  was  any  arrangement  for  him  to  be  manager; 
you  understood  the  question  when  he  asked  you? 

A.    Tes,  sir. 

Q.  But  you  did  not  mean  to  say,  did  you,  in  making  that  answer 
that  there  were  not  arrangements  being  made  before  the  Ward  deal 
to  take  Schively  in  as  a  trustee;  you  did  not  mean  to  deny  that,  did 
you? 

A.    No,  Bir. 

Q.  Mr.  Schrock,  Mr.  Schively  as  president  was  required  to  sign 
with  yourself  promissory  notes  and  various  documents  of  your  com- 
pany, wasn't  he?  You  were  manager  and  secretary  and  he  as  president 
signed  all  of  those  papers,  didn't  he? 

A.    No,  sir. 

Q.    Tou  signed  them  alone? 

A.    I  signed  them  alone  as  secretary. 

Q.  Now,  irrespective  of  whether  the  rule  involved  that  particular 
time  was  that  you  should  sign  alone  or  some  other  officer  should  sign 
with  you,  there  never  was  a  time  that  the  money  could  be  gotten  out 
of  the  bank  under  arrangements  of  the  bank  without  your  signature; 
tliat  is  true,  isn't  it? 

A.    That  is  true. 

Q.  Tour  signature  had  to  be  there,  no  matter  whether  anybody 
else's  was? 

A.    That  is  true. 

Bt  BfB.  Manaqeb  Edge:  I  would  like  to  have  it  understood  now  that 
tliese  exhibits  may  be  introduced  here. 

Bt  the  Pbesiding  Officeb:  Just  a  moment,  a  senator  has  presented 
me  with  a  written  question,  and  I  want  to  ask  that  it  be  passed  upon. 

Bt  Mb.  Isbael:  The  senator  has  a  right  to  have  his  question  asked 
If  he  desires. 

Bt  the  Pbesiding  Officeb:  Senator  Cox  asks  the  witness.  Who  paid 
tbeee  notes,  the  company  or  Mr.  Schively? 

Bt  Senatob  Ck)TTEBiLL:  Mr.  President,  these  are  important  ques- 
tions, and  I  trust  the  witness  will  answer  loud  enough  that  we  may  all 
hear.    I  suggest  that  he  address  himself  to  Judge  Piper  in  the  gallery. 

Bt  the  Pbesiding  Offices:  If  Mr.  Schrock  Is  acquainted  with  Judge 
Piper,  he  will  please  address  himself  to  Judge  Piper  and  speak  loudly. 

A.    The  company. 

Bt  Mb.  Manageb  Edge:     Just  a  minute — 

Bt  Mb.  Isbael:     He  has  answered  the  question,  "The  company." 

Bt  Mb.  Manageb  Edge:  I  suggest  that  the  witness  answer  fully,  so 
tbe  Senate  will  understand  his  answer. 
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Bt  Mb.  Israel:  Mr.  Stenographer,  read  the  question  and  read  it 
loud,  so  that  the  senators  may  all  hear.     [Question  read.'\ 

A.  The  company  paid  these  notes  and  the  amount  was  charged  to 
Schively's  account. 

Bt  Senator  Stevenson:  Mr.  Chairman,  I  would  like  to  ask  Mr. 
Schrock  one  question. 

By  the  Presiding  Officer:  The  question  may  be  asked,  if  written 
out  by  the  senator.  I  will  hold  the  witness  in  the  chair.  The  chair 
will  state  at  this  time  that  it  is  the  privilege  of  any  senator  to  ask 
any  question  that  he  may  desire  by  sending  it  in  writing  to  the  chair, 
where  It  will  be  passed  upon  as  to  its  propriety.  At  the  request  of 
Senator  Stevenson,  the  question  is,  What  did  Mr.  Schively*s  account 
consist  of,  a  credit  for  millage  account  furnished?  This  is  a  question 
asked  by  Senator  Stevenson,  r  assume  that  when  the  witness  answered 
that  this  was  charged  to  Mr.  Schively's  account  in  the  company,  the 
senator  wants  to  know  what  that  account  consisted  of,  and  what  com- 
prised the  credit  of  that  account.    The  witness  will  please  answer. 

Bt  Mr.  Manager  E}dge:  I  will  state  that  we  intend  to  call  the 
bookkeeper,  probably  the  next  witness,  who  had  charge  of  these  ac- 
counts, and  entered  the  item  and  probably  can  tell.  However,  if  the 
senators  desire,  Mr.  Schrock  can  testify. 

By  the  Presiding  Officer:  If  you  can  answer,  Mr.  Witness,  the 
question  is.  Of  what  did  Mr.  Schively's  account  consist  of,  a  credit  for 
millage  premiums,  or  what?  What  was  that  account  charged?  Yon 
say  these  checks  were  paid  $400.00  each  and  charged  to  Mr.  Schively's 
account;  of  what  did  that  account  consist  of,  if  you  know? 

A.  That  account  consisted  of  three  mills  on  all  the  business  that 
was  written  by  the  company  up  to  $200,000.00;  or,  in  other  words,  any 
trustee  could  not  receive  over  $200.00  on  a  mill  or  $600.00  for  three 
mills,  and  that  was  credited  to  Schively's  account. 

By  Senator  Stevenson:  That  was  credited  to  Mr.  Schively's  prem- 
ium account,  was  it,  millage  premium  account? 

A.     Yes,  sir. 

Bt  the  Presiding  Officer:  A  question  at  the  request  of  Senator 
Cameron:  Mr.  Witness,  did  you  see  Schively  sign  these  three  separate 
notes  amounting  to  $1,200.00? 

A.     I  did. 

Re-Redirect  Examination — 

By  Mr.  Manager  Edge:  Q.  I  have  one  question:  When  the  bank 
was  paid  under  these  checks,  was  that  a  company  debt,  or  a  debt  that 
the  company  paid  for  Schively? 

A.     It  was  a  debt  that  the  company  paid  for  Schively. 

Q.     Paid  out  of  Schively's  commissions? 

A.     Yes,  sir. 

By  the  Presiding  Officer:  Are  there  any  further  questions,  or  are 
you  through  with  the  witness? 

By  Mr.  Israel:  I  am  not  through  with  the  witness  now.  This  has 
developed  a  phase  of  the  case  I  did  not  intend  to  go  into  at  this  time. 
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R€'Re<!ro88'Examinaticm — 

By  Mb.  Israel:  Do  you  remember  your  bookkeeper  coming  tx)  you 
about  this  $1»200.00  and  asking  you  if  to  charge  it  to  Ward's  account 
and  you  said,  "No;  charge  it  to  Schlvely's  account,  because  Schively 
is  now  president  in  place  of  Ward"? 

A.     I  don't  quite  understand. 

Q.  When  you  made  the  first  $400.00  payment  and  took  up  the  first 
note,  do  you  remember  the  bookkeeper  asking  you  if  you  would  charge 
it  to  Ward's  account  and  you  said,  "No;  charge  it  to  Schively's  account, 
because  Schively  is  the  president"? 

A.    Yes,  sir. 

Q.    That  is  true,  is  it? 

A.     That  is  true. 

Q-  Now,  sir.  it  is  also  a  fact  that  these  notes  were  signed  by  your 
company  as  well  as  by  Schively  that  night  in  the  meeting  before 
Schively  was  called  in  to  sign  them,  isn't  it? 

A.    That  is  my  recollection. 

Q.  Yes,  sir.  Will  you  tell  the  Senate  why  your  company  was  sign- 
ing those  notes,  if  they  were  John  Schively's  notes  and  not  the  com- 
pany's notes? 

A.    They  were  signed  to  O.  K.  the  transaction. 

Q.    Yes,  sir.    And  they  became  a  company  debt,  didn't  they? 

A.    I  think  they  did. 

Q.  And  it  was  a  debt  that  the  company  created  to  get  rid  of  Ward; 
the  debt  was  to  get  rid  of  Ward  as  president,  wasn't  it — to  get  him  out 
of  the  office  and  put  Schively  in? 

A.     It  was  to  get  Schively  in. 

Q.     Yes? 

A.    That  was  the  idea. 

Q.  And  the  company  were  willing  to  pay  $1,200.00  to  get  rid  of 
Ward,  to  take  the  chances  on  signing  the  notes  and  make  it  their 
transaction;  that  is  true? 

A.     That  is  true. 

By  Mr.  Manager  Edge:     Just  a  minute,  let  the  witness  answer. 

Q.    What  were  you  going  to  say? 

A.  If  Schively  was  willing  to  have  it  charged  to  his  commission 
accounts. 

Q.  If  Schively  was  willing  to  have  it  charged  to  his  commission 
account? 

A,    Yes,  sir. 

Q.  Do  you  mean  to  say  that  there  was  ever  any  arrangement  made 
whereby  he  agreed  to  have  it  charged  to  his  commission  account? 

A.    I  do. 

Q.  Then  he  agreed  that  he  would  be  indebted  to  the  company  for 
this  amount  of  money;  was  that  the  Idea? 

A.    I  don't  quite  understand  the  question,  Mr.  Israel? 

Q.  The  next  day  after  Mr.  Schively  was  president  of  the  company, 
the  accounts  of  the  company  stood  this  wise:  That  Ward  had  resigned; 
that  Schively  had  been  elected ;  that  the  company  had  signed  the  three 
notes— bankable  notes— in  the  sum  of  $1,200.00  to  get  rid  of  Ward; 
that  is  the  way  the  account  book  stood  the  next  day,  didn't  it? 

By  BiIr.  Manager  Edge:  I  object  to  that.  Now  that  states  many 
transactions,  and  he  is  trying  to  get  the  witness  to  say  "yes"  to  some- 
thing and  at  the  same  time  include  therein  a  lot  of  things  that  the 


Digitized  by 


Google 


840  JOURNAL  OF  THE  SENATE 


witness  will  not  admit,  and  he  Is  putting  that  question,  containing  all 
those  features,  to  the  witness  and  endeavoring  to  get  him  to  say  "yes" 
to  all  of  it  because  he  is  willing  to  admit  a  part  of  it 

Bt  Mr.  Israel:     I  withdraw  it. 

By  Mr.  Manager  Edge:     And  I  insist — 

By  Mr.  Israel:     I  withdraw  it;  I  withdraw  it 

Q.  The  way  you  paid  the  first  note — it  was  a  company  note  that 
you  paid,  wasn't  it — signed  by  your  company;  it  came  down  to  the  bank 
as  a  company  debt  didn't  it,  down  to  the  office  for  collection?  Tou 
have  testified  to  that  if  I  understand  it? 

By  Mr.  Manager  Edge:  I  object  to  that  now;  If  he  wants  to  read 
the  record  to  him,  that  is  all  right. 

Q.  After  you  had  paid  the  debt  if  I  understand  you,  you  testified 
that  your  bookkeeper  asked  you  if  he  should  charge  the  note  to  Ward's 
account  and  you  said,  "No;  charge  it  to  Schively"? 

A.    That  is  a  fact 

By  Mr.  Israel:    Yes;  that  is  all. 

By  the  Presiding  Officer:  I  have  here  two  questions  and  prac- 
tically to  .the  same  end.  One,  by  Senator  Cotterill:  Was  there  any 
other  signature  or  endorsement  upon  these  notes  to  your  knowledge 
than  that  of  Mr.  Schively?  And  the  other  question,  by  Senator  Ryd- 
Strom:  Are  you  positive  that  Mr.  Schively  signed  the  notes  and  that 
these  notes  were  signed  by  anybody  else  than  by  your  company?  I 
think  the  chair  may  state  the  question:  Mr.  Witness,  if  you  know 
what  signatures  were  upon  these  notes,  state  fully? 

A.  As  I  remember  it  they  were  first  signed  by  J.  H.  Schively  and 
the  company  stamp.  Pacific  Livestock  Association,  and  signed  by  my- 
self as  manager.    That  is  as  I  recollect  it 

By  Senator  Bassett:     Mr.  President,  I  desire  to  submit  a  question. 

By  the  Presiding  Officer:  Question  by  Senator  Bassett:  Did  the 
company  sign  three  notes  as  a  principal  or  as  an  endorser,  and  were 
the  notes  entered  on  the  books  of  the  company? 

A.  They  were  entered  on  the  books  of  the  company,  I  am  quite 
sure,  and  they  were  signed  as  an  endorser,  or  O.  K.  rather,  to  the 
transaction.    That  is  my  understanding. 

By  Mr.  Manager  Edge:  I  think  perhaps  I  can  make  that  clear. 
Was  it  the  intention  of  the  company  to  pay  those  notes  in  case  Schively 
did  not  pay  them? 

A.    That  was  not  the  intention  of  the  company;  no,  sir. 

By  Mr.  Manages  Edge:  Then  I  understand  the  company  did  not 
intend  by  reason  of  that  stamp  to  become  liable  for  the  payment  of 
those  notes,  but  simply  as  a  sort  of  acquiescence  to  the  transaction. 

A.    That  is  the  idea. 

By  Mr.  Israel:  Q.  Now,  Mr.  Schrock,  that  company  stamp  with 
your  signature  was  put  on  the  face  of  that  note  under  the  obligation 
and  below  the  signature  of  Schively,  wasn't  it? 

A.    It  was;  that  is  as  I  remember  it 
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Q.  So  that  It  read,  whether  It  was  "We  promise  to  pay"  or  "I  prom- 
ise to  pay/'  it  read  down  to  the  end  of  the  promissory  note  and  then 
contained  the  signatures  of  J.  H.  Schively  after  your  company,  per 
yourself,  manager,  on  the  face  of  the  note  and  not  on  it's  back;  that 
is  true,  isn't  it? 

A.    That  was  on  the  face  of  the  note. 

Q.  And  the  notes  were  entered  on  the  books  of  your  company  as  a 
company  liability,  entered  then  in  your  bills  payable,  wasn't  it? 

A.    I  think  that  that  is  the  fact. 

By  Ms.  Israel:    That  is  all. 

Bt  the  Pbesiding  Officer:  Are  there  any  further  questions  by  any 
Senator?    If  not,  the  witness  will  be  excused. 

Bt  Mb.  Israel:     I  want  him  kept,  your  honor. 

Bt  the  Presiding  Officer:  I  understand  that.  He  will  remain  in 
attendance  upon  the  trial  of  this  case. 

At  11 :55  a.  m.  the  court  of  impeachment  took  a  recess  until 
1 :30  this  afternoon. 


AFTERNOON  SESSION. 


The  Senate,  sitting  as  a  court  of  impeachment,  reconvened  at 
1 :80  p.  m. 

Bt  Senator  Piper:  I  move,  Mr.  President,  that  the  gentlemen  who 
are  absent  at  this  time  be  fined  the  minimum  fine  for  their  absence. 

Bt  Senator  Cotterill:  I  move  as  an  amendment  that  any  of  the 
gentlemen  who  are  not  recorded  as  present  under  the  roll  call  of  the 
secretary,  if  they  are  not  present  by  a  quarter  of  two,  the  minimum  fine 
may  be  assessed. 

Bt  Senator  Preset:  I  think  they  should  be  brought  before  the  bar 
of  the  Senate  and,  unless  they  have  a  reasonable  excuse,  be  fined. 

Bt  the  President:  The  question  is  not  debatable,  gentlemen.  The 
Question  is  on  motion  of  Senator  Cotterill,  that  if  these  gentlemen  are 
not  present  at  1:45,  they  shall  be  fined  the  minimum  fine. 

Bt  Senator  Falconer:  I  would  like  to  have  the  rule  read  that 
governs  this. 

Bt  Senator  Allen:     I  desire  to  be  reported  as  present. 

Bt  Senator  Whitnet:     I  desire  the  report  that  I  am  here. 

Bt  Senator  Eastham:    I  report  present. 

Bt  the  Secretart:  Rule  22  reads  that  any  member  who  fails  to  be 
present  will  be  considered  to  be  in  contempt  of  the  Senate  as  a  court 
of  impeachment  and  shall  be  fined  not  less  than  five  nor  more  than 
twenty-five  dollars. 

Bt  the  PREsmENT:  The  question  before  the  House  is  the  motion 
of  Senator  Cotterill,  that  those  who  are  not  present  at  1:45  shall  be 
lined. 


Digitized  by 


Google 


342  JOURNAL  OP  THE  SENATE 

By  the  Secbetabt  :     They  are  all  here  now,  Mr.  President. 

By  Senator  Piper:  I  insist  on  having  the  roll  call,  and  find  out  If 
they  are  all  here. 

By  Senator  Booth:  Under  the  rule,  the  offense  becomes  such  when 
the  roll  is  called.  If  they  do  not  answer,  if  they  are  two  minutes  late 
or  five  minutes  late  when  the  roll  is  called,  it  comes  under  the  rule. 

By  the  President:  The  senators  who  were  absent  at  the  calling  of 
the  roll  will  be  fined  $5  each. 

By  Senator  CJotterill:  I  move  that  the  fines  just  assessed  by  the 
members  be  now  remitted. 

By  the  President:  It  is  moved  and  seconded  that  the  fines  assessed 
against  these  members  be  now  remitted.  All  those  in  favor  of  the  mo- 
tion say  "Aye";  contrary  "No."    The  fines  are  remitted. 

By  Senator  Huxtable:  I  move  at  this  time  that  the  fine  paid  by 
Senator  Whitney  this  morning  be  remitted. 

By  Senator  Piper:     I  desire  to  oppose  that  motion. 

By  the  President:  You  can  ask  a  question,  but  cannot  debate  it. 
gentlemen. 

By  Senator  Piper:  I  desire  to  ask  the  question,  if  it  was  not  a 
serious  proposition  when  this  new  rule  was  adopted?  I  know  that  I 
presented  it  for  a  good  purpose,  and  I  believe  if  we  did  not  have  this 
rule  we  would  not  have  these  members  here  when  we  need  them,  and 
I  don't  believe  at  this  time  in  remitting  any  fines.  Any  senator  as 
guilty  as  the  senator  was  this  morning  for  not  coming  here  for  a  half 
hour  after  the  roll  had  been  called  should  be  fined.  Probably  It  was 
just  all  right  to  remit  the  fines  on  these  senators  who  were  here  im- 
mediately after  the  roll  call,  but  the  fine  assessed  this  morning  should 
be  allowed  to  stand. 

By  Senator  Stevenson:  I  move  that  this  question  be  laid  on  the 
table  and  be  taken  up  immediately  after  adjournment  as  a  court  of 
impeachment. 

By  the  President:  Gentlemen,  you  have  heard  the  motion,  that 
this  matter  shall  be  laid  on  the  table  until  after  adjournment  as  a  court 
of  impeachment  this  evening.  All  those  in  favor  of  the  motion  say 
"Aye";  contrary  "No."  The  ayes  have  it.  I  will  now  declare  a  recess 
of  one  minute  in  order  to  give  the  president  an  opportunity  to  sign  a  bill. 

By  the  President:     Senator  Knickerbocker  will  take  the  chair. 

By  the  Presiding  Officer:     The  board  of  managers  may  proceed. 

By  Mb.  Manager  Edge:  We  have  made  some  examination  of  the 
books  for  the  purpose  of  explanation,  and  I  think  we  will  recall  Mr. 
Schrock  to  the  stand. 

By  the  Presiding  Officer:  QentJemen  of  the  Senate — While  the 
witness  for  the  board  of  managers  is  being  called,  although  I  realize 
that  I  have  no  more  to  say  even  when  sitting  in  the  chair  than  any 
other  senator,  I  wish  to  suggest  this:  That  the  senators  be  not  too 
profuse  in  the  questions  which  they  send  up  to  the  desk  to  be  answered 
by  the  witness.  You  must  bear  in  mind  that  the  attorneys  on  both 
sides  have  for  some  time  been  going  into  the  facts  and  into  the  law. 
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and  it  is  fair  to  presume  that  they  will  bring  up  about  all  the  evidence 
that  can  be  brought  .up  by  the  questions  that  they  propound. 

J.  B.  Schrock  was  re-called  as  a  witness  on  behalf  of  the  com- 
plainants : 

Direct  Examination — 

By  Mb.  Manager  Edge:  Q.  Now.  Mr.  Schrock,  I  think  that  we  un- 
derstood you  to  say  that  the  notes  which  were  given  to  Mr.  Ward  were 
entered  on  the  books  of  the  company.  What  did  you  mean  by  that 
statement? 

A.    That  they  were  treated  just  as  any  other  notes. 

Q.  Now,  for  the  purpose  of  explanation,  you  have  an  account  in 
your  company  ledger  known  as  "bills  payable,"  have  you  not? 

A.    Yes. 

Q.  And  in  that  account  is  entered  an  item  of  the  note  which  your 
company  gives  whenever  it  would  borrow  money  or  for  any  purpose 
give  its  note  to  anybody;  isn't  there  a  record  of  that? 

A.  Well,  indeed,  I  did  not  know  that  there  was  any  such  record 
as  that  kept 

By  Mb.  Manager  Edge:  I  will  try  and  prove  this  by  this  witness, 
but  I  may  have  to  call  other  witnesses  on  this  point. 

Q.  Now,  do  you  mean  to  say,  Mr.  Schrock,  that  you  entered  up  this 
$1,200  in  three  notes  on  your  books  in  the  same  accounts  where  you 
entered,  made  the  entry,  of  the  other  notes  that  the  company  might  give 
in  its  business? 

A.    That  was  my  understanding. 

Q.    That  that  was  entered  up  in  that  way? 

A.    Yes,  sir. 

Q.    Well,  now  here  is  the  company  ledger,  is  it  not? 

A.    Yes,  that  is  what  we  called  the  general  agents'  ledger. 

Q.    I  call  your  attention  to  this  account;  what  account  is  that? 

A.    It  looks  like  the  "bills  payable"  account. 

Q.  Is  it,  or  is  it  not;  you  know  something  about  this,  do  you  not? 
You  know  whether  that  is  "bills  payable"  or  whether  It  isn't. 

By  Mr.  Isbael:  Now,  I  hesitate  to  be  compelled  to  protect  the  wit- 
ness for  the  other  side,  but  it  seems  necessary  here. 

By  Mb.  Manager  Edge:  Well,  I  think  we  will  take  care  of  that,  Mr. 
Israel. 

By  Mb.  Israel:     All  right;  go  to  him. 

By  Mb.  Manager  Edge:  That  is  the  "bills  payable"  account  of  the 
Pacific  Live  Stock  Association,  is  it  not? 

A.    It  looks  like  it. 

Q.     Is  it  or  is  it  not? 

A.    It  is. 

Q.    It  is? 

By  the  Presiding  Officer:  Now,  Mr.  Witness,  I  want  you  to  speak 
out  loud,  so  the  senators  can  all  hear  you.  The  senators  want  to  hear 
the  testimony. 

By  Mr.  Manager  Edge:  Q.  This  account  is  supposed  to  contain  an 
entry  of  all  of  the  notes  that  the  company  gave,  is  It  not? 

By  Mr.  Israel:    That  is,  if  the  witness  knows  of  his  own  knowledge. 


Digitized  by 


Google 


844  JOURNAL  OP  THE  SENATE 

A.  I  don't  know  of  my  own  knowledge  if  it  contained  all  the  notes 
or  not. 

By  Mb.  Manageb  Edge:  I  think  we  will  let  that  stand,  so  far  as 
this  witness  is  concerned  and  we  will  take  up  another  point 

Q.  Now,  Mr.  Schrock,  was  Mr.  Schively  paid  all  of  his  salary  or 
commissions  during  all  of  the  time  he  worked  there?  Did  you  pay 
him  off  in  full  when  he  got  through? 

A.    We  settled  up  with  him  in  full,  or  were  supposed  to. 

Q.  I  will  ask  you  to  look  at  that  check,  Mr.  Schrock;  is  that  your 
signature? 

A.    Tes,  sir. 

Q.    And  whose  else? 

A.    E.  R.  Ward's, 

Q.    And  to  whom  was  that  check  given? 

A.    That  was  given  to  J.  H.  Schively. 

Q.    For  what  purpose,  do  you  rememher? 

A.    Why,  I  don't  rememher  for  what  purpose. 

By  Mb.  Manageb  E^dge:  We  ofPer  this  In  evidence  under  article  25, 
as  Exhibit  5. 

[Marked  "Article  25,  Complainants*  Exhibit  No.  5."] 

By  the  Seobetaby: 

PACIFIC  LIVE  STOCK  ASSOCIATION.  No.  4246. 

Spokane,  Wash.,  July  10,  1906. 
Pay  to  the  order  of  J.  H.  Schively,  $200.00  (two  hundred  dollars). 

Pacific  Live  Stock  Association, 
To  The  Old  National  Bank,  E.  R.  Wabd,  President. 

Spokane,  Wash.  J.  B.  Schbock,  Oen'l  Mgr. 

(Indorsed)     J.  H.  Schively. 

By  Mb.  Manageb  Edge:    Q.  What  is  that  check  for,  Mr.  Schrock? 

A.    This  must  have  been  given  for  commissions. 

Q.    Whose  signature  is  that  to  this  check. 

A.    My  own. 

By  Mb.  Manageb  Edge:    We  offer  this  as  Exhibit  6  under  article  26. 

[Marked  "Article  25,  Complainants'  Exhibit  No.  6."] 

By  the  Secbetaby: 

PACIFIC  LIVE  STOCK  ASSOCIATION.  No.  4760. 

Spokane,  Wash.,  Aug.  27,  1906. 
Pay  to  the  order  of  J.  H.  Schively,  $100.00  (one  hundred  dollars). 

Pacific  Live  Stock  Association, 

To  The  Old  National  Bank, President. 

Spokane,  Wash.  J.  B.  Schbock,  Gcn'Z  Mgr. 

(Indorsed)    J.  H.  Schively,  Tom  A.  Williams. 

By  Mb.  Manageb  Edge:     Q.   Whose  signature  is  on  this  check? 
A.    My  own  and  J.  H.  Schively. 

By  Mb.  Manageb  Edge:     We  ofPer  this  in  evidence  as  Exhibit  7, 

article  25. 

[Marked  "Article  25,  Complainants*  Exhibit  No.  7."] 
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Bt  ths  Secbetabt: 

PACIFIC  LIVE  STOCK  ASSOCIATION.  No.  6462. 

Spokane,  Wash.,  Sept.  26,  1906. 
Pay  to  the  order  of  J.  H.  Schively,  $22.00  (twenty-two  and  no-100 
dollars). 

PACinc  Live  Stock  Association, 
To  The  Old  National  Bank,                             J.  H.  Schively,  President. 
Spokane,  Wash,                                     J.  B.  Schrock,  Gcn'Z  Mgr, 
(Indorsed)    J.  H.  Schively.    Pay  to  the  order  of  Exchange  National 
Bank,  Spokane,  Wash.    Club-Combination  Cafe  Company,  by 

Bt  Mb.  Manageb  Edge:     Q.   Whose  signature  is  to  this? 
A.    J.  H.  Schively  and  my  own. 

Bt  Bfa.  Israel:     What  was  the  date  of  the  other  exhibit? 
Bt  iHE  Secbetabt:     The  date  was  September  26th,  1906. 
Bt  BiB.  Manageb  Edge:     We  offer  this  in  evidence  as  Elxhibit  8, 
nnder  article  25. 

[Marked  "Article  25,  Complainants'  Exhibit  No,  8.'*] 
Bt  THE  Secbetabt: 

PACIFIC  LIVE  STOCK  ASSOCIATION.  nS.  5069. 

Spokane,  Wash.,  Sept.  28,  1906. 
Pay  to  the  order  of  J.  H.  Schively,  $60.00  (sixty  and  no-100  dollars). 

Pacific  Live  Stock  Association, 
To  The  Old  National  Bank,  J.  H.  Schivelt,  President, 

Spokane,  Wash,  J.  B.  Schbock,  Oen*l  Mgr, 

(Indorsed)     J.   H.   Schively.     Pay   Old   National   Bank,   Spokane, 
Wash.,  or  order.    D.  F.  Wetzel  Co. 

Bt  Mb.  Manageb  Edge:     Q.    Whose  signatures  are  on  this  check? 

A.    J.  H.  Schively's  and  my  own. 

Bt  Mb.  Manageb  Edge:    We  offer  this  as  EiXhibit  9,  under  article  25. 

[Marked  '* Article  25,  Complainants'  Exhibit  No,  9."] 

Bt  the  Secbetabt: 

PACIFIC  LIVE  STOCK  ASSOCIATION.  No.  5077. 

Spokane,  Wash.,  Sept  29,  1906. 
Pay  to  the  order  of  J.  H.  Schively,  $310.10  (three  hundred  ten  and 
10-100  doUars). 

Pacific  Live  Stock  Association, 
To  The  Old  National  Bank,  J.  H.  Schivelt,  President, 

Spokane,  Wash.  J,  B.  Schbock,  Gen*l  Mgr, 

(Indorsed)     J.  H.  Schively. 

Bt  Mr.  Manageb  Edge:     Q.   Whose  signatures  are  on  this? 
A.    J.  H.  Schively's  and  my  own. 

Bt  Mb.  Manageb  Edge:     We  offer  this  check  as  Exhibit  10,  under 
arUcle  25. 

[Marked  ^'Article  25,  Complainants'  Exhibit  No,  10.'*] 
Bt  the  Secbetabt: 

PACIFIC  LIVE  STOCK  ASSOCIATION.  No.  5135. 

Spokane,  Wash.,  Oct.  3,  1906. 
Pay  to  the  order  of  J.  H.  Schively,  $3.00  (three  and  no-100  dollars). 

Pacific  Live  Stock  Association, 
To  The  Old  National  Bank,  J.  H.  Schivelt,  President. 

Spokane,  Wash,  J,  B.  Schbock,  Oen'l  Mgr, 

(Indorsed)     J.  H.  Schively,  Harwick  ft  Kinney. 
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By  Mb.  Manager  Edge:     Q.  Whose  signature  is  on  this  check^ 
A.    That  is  my  signature. 

By  Mr.  Manager  Edge:    We  offer  this  as  Exhibit  11.  under  article  25, 
[Marked  ''Article  25,  Complainants*  Exhibit  No.  11  r] 
By  the  Secretary: 

PACIFIC  LIVE  STOCK  ASSOCIATION.  No.  5175. 

Spokane,  Wash.,  Oct.  8,  1906. 
Pay  to  the  order  of  J.  H.  Schively,  $260.50  (two  hundred  and  sixty 
50-100  dollars). 

„    _,     ^  Pacific  Live  Stock  Association, 

To  The  Old  National  Bank,  President. 

Spokane,  Wash.  j.  b.  Schrock.  Gen'l  Mgr. 

(Indorsed)     J.  H.  Schively,  J.  H.  Wilmot.  Henry  F.  Sorg. 
By  Mr.  Manager  Edge:     Q.   Whose  signature  is  that  on  that  check T 
A.    That  is  my  signature. 

By  Mr.  Manager  Edge:    We  offer  this  as  Exhibit  12,  under  article  25. 
[Marked  ''Article  25,  Complainants'  Exhibit  No.  i2."] 
By  the  Secretary: 

PACIFIC  LIVE  STOCK  ASSOCIATION.  No.  5167. 

Spokane,  Wash.,  Oct.  6,  1906. 
Pay  to  the  order  of  J.  H.  Schively,  $50.00  (fifty  no-100  dollars). 

Pacific  Live  Stock  Association^ 

To  The  Old  National  Bank,  ,  President. 

Spokane,  Wash.  J.  B.  Schrock,  Qen'l  Mgr. 

(Indorsed)     J.  H.  Schively,  Tom  A.  Williams. 

By  Mr.  Manager  Edge:     Q.   Whose  signature  is  this? 
A.    That  is  mine. 

By  Mr.  Manager  Edge:  We  offer  this  in  evidence  as  Exhibit  13, 
under  article  25. 

[Marked  ''Article  25,  Complainants"  Exhibit  No.  13."'] 
By  the  Secretary: 

PACIFIC  LIVE  STOCK  ASSOCIATION.  No.  5174. 

Spokane.  Wash.,  Oct.  8,  1906. 
Pay  to  the  order  of  J.  H.  Schively,  $40.00  (forty  dollars). 

Pacific  Live  Stock  Association^ 

To  The  Old  National  Bank,  ,  President. 

Spokane,  Wash.  J.  B.  Schrock,  Oen'l  Mgr. 

(Indorsed)     J.  H.  Schively,  W.  J.  Walker,  Gertie  M.  Walker. 

By  Mr.  Manager  Edge:  Now,  I  desire  to  state  that  those  items  will 
be  kept  separate  from  those  that  I  desire  to  offer  now,  as  they  are  In- 
troduced for  a  different  purpose.  These  are  offered  in  support  of  the 
24th  article,  in  reference  to  the  charging  excessive  fees  for  examination. 

Q.     Whose  signature  is  upon  that  check? 
A.     E.  R.  Ward  and  myself. 

By  the  Presiding  Officer:  Have  there  been  any  exhibits  Introduced 
in  evidence  under  article  24? 

By  Mr.  Manager  Edge:     I  don't  think  there  have  been. 

By  the  Presiding  Officer:  This  will  be  marked  "Article  24,  Com- 
plainants* Exhibit  1,"  and  it  may  be  introduced  in  evidence. 


Digitized  by 


Google 


IMPEACHMENT  PROCEEDINGS  347 


By  the  Secbetaby: 

PACIFIC  LIVE  STOCK  ASSOCIATION.  No.  3921. 

Spokane,  Wash.,  June  13,  1906. 
Pay  to  the  order  of  J.  H.  Schively,  $200   (two  hundred  and  no-100 
dollars). 

Pacific  Lfve  Stock  Association, 
To  The  Old  National  Bank,  E.  R.  Ward,  President. 

Spokane,  Wa^h,  J.  B.  Schrock,  Oen'l  Mgr. 

(Indorsed)  J.  H.  Schively.  Pay  to  the  order  of  Traders'  National 
Bank,  Spokane,  Wash.  Capital  National  Bank,  Olympia,  Wash.;  W.  J. 
Foster,  cashier.  Paid  through  clearing  house,  June  20;  Trader's  Na- 
tional Bank,  Spokane,  Wash. 

By  Mr.  Manager  Edge:     Q.   Whose  signatures  are  on  that  check? 
A.    E.  R.  Ward's  and  my  own. 

By  Mr.  Manager  Edge:  We  offer  this  exhibit  under  article  24,  as 
Exhibit  2. 

[Marked  **Article  24,  Complainants'  Exhibit  No.  ;?."] 
By  the  Secretary: 

PACIFIC  LIVE  STOCK  ASSOCIATION.  No.  2419. 

Spokane,  Wash.,  Jan.  30,  1906. 
Pay  to  the  order  of  J.  H.  Schively,  $150  (one  hundred  fifty  and  no-100 
dollars). 

Pacific  Live  Stock  Association, 
To  Traders' National  Bank,  E.  R.  Ward, 

Spokane,  Wash.  J.  B.  Schrock. 

(Indorsed)  Pay  to  Gill  and  Gill,  J.  H.  Schively;  Gill  &  Gill.  Gill 
Bros.  Pay  Trader's  National  Bank  of  Spokane.  Wash.,  or  order;  Seattle 
National  Bank,  S.  Foster  Kelley,  cashier. 

By  Mr.  Manager  Edge:     Q.  Whose  signature  is  that? 
A.    E.  R.  Ward's  and  my  own. 

By  Mr.  Manager  Edge:     We  offer  this  as  Exhibit  3,  under  article  24. 
[Marked  **Articl€  24,  Complainants"  Exhibit  No.  3."] 
By  the  Secretary: 

PACIFIC  LIVE  STOCK  ASSOCIATION.  No.  4024. 

Spokane,  Wash.,  June  21,  1906. 
Pay  to  the  order  of  J.  H.  Schively,  $74.25  (seventy-four  and  25-100 
dollars). 

Pacific  Live  Stock  Association, 
To  The  Old  National  Bank,  E.  R.  Ward, 

Spokane,  Wash.  J.  B.  Schrock. 

(Indorsed)  J.  H.  Schively.  Pay  to  the  order  of  Trader's  National 
Bank,  Spokane,  Wash.;  Capital  National  Bank,  Olympia,  Wash.,  W.  J. 
Foster,  cashier.  Paid  through  clearing  house,  June  25.  1906.  Traders' 
National  Bank,  Spokane,  Wash. 

Cross-Examination — 

By  Mr.  Israel:  [On  recall]  Q.  Mr.  Schrock,  have  you  any  other 
checks  between  July  10,  1907,  and  October  9,  1907,  which  were  pay- 
ments to  Mr.  Schively? 

A.     I  am  sure  I  don't  know  as  to  that. 

By  Mr.  Manager  Edge:     Here  is  a  small  check  of  $1.88,  but,  as  I 
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understand  it,  this  was  for  some  stamps  Mr.  Schively  purchased  in  the 
meantime;  had  nothing  to  do  with  this. 

By  Ms.  Israel  :  Are  these  all  of  the  salary  checks  that  there  are, 
Mr.  Edge? 

By  Mr.  Manages  Edge:  Those,  together  with  the  three  |400  checks, 
make  up,  so  far  as  I  know,  all  of  the  money  received  by  him  between 
the  1st  of  July  and  the  8th  of  October.  I  think  these  were  all  of  them. 
They  foot  up,  together  with  the  three  to  the  Fidelity  Nat'l.  Bank, 
$2,245.60. 

By  Mb.  Manages  Edge:  Those,  including  the  three  four-hundred- 
dollar  checks,  which  are  in  evidence,  and  that  excludes  the  three  checks 
which  were  in  support  of  article  24,  of  two  hundred  dollars,  one  hundred 
and  fifty  dollars,  and  seventy-four  and  25-100  dollars.  Those  are  in  the 
main  all  of  the  fees  of  Mr.  Schively  as  insurance  commissioner. 

By  Ms.  Issael:     That  is,  you  think  they  are? 

By  Ms.  Manages  Edge:  That  has  not  been  contradicted  yet  by  any 
evidence. 

By  Ms.  Issael:  That  has  not  been  shown  by  any  evidence,  you  mean. 

By  Mb.  Manages  Edge:  We  do  not  care  to  discuss  that.  If  you 
have  any  questions  to  ask,  direct  them  to  the  witness  and  go  on  with 
the  case. 

[Witneaa  excused,} 

By  Mb.  Manages  Edge:     I  will  call  Mr.  S.  G.  Copeland. 

Mr.  S.  G.  Copeland,  a  witness  produced  on  behalf  of  the  com- 
plainants, being  first  duly  sworn,  testified  as  follows: 
Direct  Examination — 

By  Ms.  Manages  Edge:    Q.  State  your  full  name. 

A.    S.  G.  Copeland. 

Q.  Have  you  ever  been  in  any  way  connected  with  the  Pacific  Live 
Stock  Association? 

A.    Yes,  sir. 

Q.    In  what  capacity? 

A.    As  trustee. 

Q.    Were  you  in  that  ofiBce  during  the  spring  and  summer  of  1906? 

A.    Yes,  sir. 

Q.    Do  you  know  Mr.  J.  H.  Schively? 

A.    Yes,  sir. 

Q.  Were  you  present  on  the  evening  of  July  10th  at  a  meeting  of 
the  trustees  of  that  company? 

A.    Yes,  sir. 

Q.  Were  you  there  when  they  discussed  the  resignation  of  Mr. 
Ward  and  the  election  of  Mr.  Schively? 

A.    Yes,  sir. 

Q.  State,  if  you  know,  by  what  means  Mr.  Schively  became  a  trustee 
of  the  company,  and  Mr.  Ward  resigned  as  president  and  trustee? 

A.    Mr.  Schively  bought  Mr.  Ward  out,  I  believe. 

By  Mr.  Manages  Edge:  Please  testify  louder,  so  that  all  of  the  sena- 
tors in  the  back  of  the  room  can  hear  you. 

A.    Mr.  Schively  bought  Mr.  Ward  out 
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Q.    Were  you  present  when  three  notes  were  drawn  up  and  signed? 

A.     Yes,  sir. 

Q.    Did  or  did  not  Mr.  Schively  sign  those  notes,  or  any  of  them?^ 

A.    Yes,  he  did. 

Q.  Was  there  anything  said  at  that  time  as  to  what  basis  Mr. 
Schively  was  to  be  paid  upon? 

A.  Why,  it  was  talked  over  when  they  were  making  the  arrange- 
ments. 

Q.    What  arrangement  was  Mr.  Schively  to  have  with  the  company? 

A.    Why,  he  was  to  receive  the  same  privileges  that  Mr.  Ward  did. 

Q.    Had  Mr.  Ward  been  getting  a  salary  or  commissions? 

A.    Getting  commissions. 

Q.  Was  there  anything  said  there  about  putting  Mr.  Schively  on  a 
flat  salary? 

A.    No,  sir. 

Q.  So  far  as  you  know,  as  trustee,  during  any  of  the  time  when 
Mr.  Schively  was  connected  with  the  company,  did  he  receive  a  flat 
salary,  or  was  he  paid  on  a  commission  basis? 

A.    Paid  on  a  commission  basis,  so  far  as  I  know. 

Q.  Did  you  have  any  conversation  with  Mr.  Ward  before  this  meet* 
ing,  or  with  Mr.  Schively,  with  reference  to  this  deal  that  Mr.  Schively 
was  making  with  Mr.  Ward? 

A.    Yes,  it  was  commonly  talked  around  the  office  for  a  day  or  so. 

Q.    What  was  commonly  talked? 

A.    Their  arrangement,  their  deal. 

Q.  Was  the  company  going  to  buy  Mr.  Ward  out,  or  was  Mr. 
Schively  going  to  buy  Mr.  Ward  out? 

A.    Mr.  Schively. 

Q.  Was  it  your  understanding  that  the  company  was  to  pay  these 
notes  or  that  Mr.  Schively  was  going  to  pay  them? 

By  Mb.  Isbael:  Wait  a  moment  The  witness  hesitates,  as  well  he 
may,  and  I  should  have  been  on  my  feet  even  before  he  had  time  ta 
hesitate.    Mr.  President — 

By  Mb.  Manages  Edge:    I  will  strike  that  question,  to  save  time. 

Q.    Do  you  know  how  these  notes  were  paid? 

A.    No,  sir. 

Q.  You  did  not  take  much  of  an  active  part  in  the  office  work,  did 
you,  Mr.  Copeland? 

A.    No,  sir. 

Q.    Did  you  see  Mr.  Schively  sign  these  notes? 

A.    I  did. 

Q.    What  was  done  with  them? 

A.    Turned  over  to  Mr.  Ward. 

Q.  You  heard  the  minutes  of  the  meeting  here  yesterday  afternoon,, 
did  you? 

A.    Yes. 

Q.  Was  that  as  detailed  substantially — what  occurred  at  that  meet- 
ing? 

A.    Yes,  sir. 

Cross  Examination — 

By  Mb.  Isbael:  Mr.  Secretary,  let  me  have  that  minute  book.  Q. 
Just  look  at  this  exhibit.  I  do  not  know  what  exhibit  number  it  was 
marked;  it  does  not  seem  to  have  received  any  mark —  What  exhibit 
is  it,  for  the  purpose  of  keeping  this  transcript  straight. 
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By  the  Secbetaby:  It  has  been  marked  "Article  25,  Complainants* 
Exhibit  No.  1." 

Q.  Referring  to  whatever  exhibit  this  is,  it  is  the  purported  min- 
utes of  a  meeting  held  on  July  10th,  1906,  of  the  trustees  of  the  Pacific 
Live  Stock  Association.  Just  look  at  these  minutes  a  moment  and 
glance  over  them  and  state  if  they  are  the  minutes  you  referred  to  in 
telling  counsel  they  were  correct  in  the  recitation  of  what  occurred  that 
night. 

By  Mr.  Edge:  I  asked  if  they  were  substantially  what  occurred  that 
night. 

By  Mb.  Isbael;     Yes,  substantially,  then. 

[Witness  examines  hook.] 

Q.    Those  are  the  minutes? 
A.    Yes. 

Q.  There  was  present  then  at  that  meeting  E.  R.  Ward,  Mr.  Schrock, 
Mr.  Hunter,  and  yourself? 

A.    And  Mr.  Schively. 

Q.    Was  Mr.  Schively  there? 

A.     Yes,  sir. 

Q.    When  the  meeting  was  taken  up? 

A.  I  do  not  know  whether  he  was  there  when  the  meeting  was 
taken  up  or  not,  but  he  was  there  during  the  meeting. 

Q.  Don't  you  know  that  he  was  not  there  when  the  meeting  was 
called  to  order? 

A.    Well,  I  am  not  sure  whether  he  was  there  then  or  not. 

Q.  Don't  you  know  that  you  were  sent  out  as  one  of  the  committee 
to  bring  him  just  before  the  meeting  closed? 

A.  I  went  out  for  him,  but  I  don't  remember  whether  it  was  before 
the  meeting  was  called  or  afterwards. 

Q.    Was  the  bookkeeper  there  that  night. 

A.    Well,  I  am  not  certain  whether  he  was  or  not. 

Q.    Who  prepared  the  notes  that  were  signed  there? 

A.    Well,  I  could  not  tell  who  did  that. 

Q.    How  long  was  this  meeting  in  session  that  night? 

A.     Probably  an  hour  or  two  hours — something  like  that. 

Q.     An  hour  or  two  hours? 

A.     Yes. 

Q.     How  much  of  the  time  were  you  present  at  the  meeting? 

A.  Well,  I  do  not  know  whether  I  went  out  for  Mr.  Schively  during 
the  meeting  or  before.  I  cannot  say  whether  I  was  out  during  the  meet- 
ing or  not. 

Q,  Your  recollection  is  not  very  clear  as  to  what  occurred  there  that 
night,  is  it? 

A.    Well,  fairly,  yes. 

Q.  Well,  then,  how  much  of  the  time  were  you  present  at  this  hour- 
or-two-hour  meeting? 

A.  Well,  I  was  not  out  over  ten  minutes;  if  I  went  out  for  him  dur- 
ing the  meeting,  I  was  not  out  over  ten  or  fifteen  minutes. 

Q.  How  long  had  you  been  at  the  meeting  before  you  went  out  for 
Mr.  Schively? 

A.  I  do  not  know  whether  I  went  out  before  the  meeting  or  during 
the  meeting. 
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Q.    Is  It  not  a  fact  that  Mr.  Schively  did  not  come  into  the  meeting 
until  just  before  it  closed?    Don't  you  remember  that? 
A.    No.  sir. 

Q.    You  have  no  recollection,  then,  of  coming  in  with  Mr.  Schively 
just  before  the  meeting  broke  up? 

A-    He  was  there  quite  a  while  before  it  broke  up. 
Q.    What  occurred  ofter  he  came  in? 
A.    Mr.  Ward  resigned.    He  handed  in  his  resignation. 
Q.    Then  were  the  notes  made  out? 
A.    Yes,  I  think  they  were. 
Q.    Who  made  them  out? 

A.    I  cannot  tell  you  now  who  did  make  them  out. 
Q.    Did  you  see  them? 
A.    Yes,  sir. 
Q.    Who  signed  them? 
A.    Mr.   Schively  signed   them. 
Q.    Who  else? 

A.    I  do  not  know  of  anyone  else  signing  them,  unless  the  company's 
stamp  was  piit  on  them,  and  I  am  not  sure  about  that. 
Q.    You  are  not  sure  about  that? 
A.    No,  sir. 

Q.    Were  you  sitting  at  the  table  where  it  was  done? 
A.    I  was  in  the  room;  it  was  a  small  room. 
Q.    Who  had  possession  of  this  company's  stamp? 
A.     Mr.   Schrock. 
Q.    Where  was  it  kept? 
A.    He  kept  it  in  his  desk. 
Q.    Where  was  his  desk — in  this  room? 
A.     No,  sir;  it  was  out  in  the  other  room. 
Q.     It  was  out  in  the  other  room? 
A.    The  main  office. 

Q.     The  main  office;  is  that  where  the  bookkeeper  stayed? 
A.     Yes,  sir. 

Q.     Did  Mr.  Schrock  go  out  and  get  the  stamp? 
A.     I  do  not  remember  whether  he  did  or  not. 
Q.    What  makes  you  remember  it  had  the  stamp  on  it? 
A.     I  said  I  was  not  sure  about  that. 
Q.    You  said  you  were  not  sure  about  that? 
A.     No,  sir;   I  am  not. 

Q.    Then,  you  are  not  positive  now  yourself  who  was  giving  the 
notes? 

A.     How  was  that? 

Q.    You  are  not  positive  now,  then,  who  was  giving  the  notes? 
A.     Yes. 

Q.    Who  was  giving  the  notes? 
A.     Mr.  Schively  was  making  the  notes. 
Q.    Anyone  else? 

A.    Well,  I  said  I  was  not  positive  whether  the  company's  stamp — 
Q.    It  was  Mr.  Schively's  transaction  and  not  the  company's  trans- 
action? 

A.     Yes,  sir. 

Q.    The  company  had  nothing  to  do  with  it? 

A.    Nothing  to  do  with  the  deal  he  had  with  Ward. 
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Q.    That  was  a  deal  between  him  and  Schively? 

A.    Yes,  sir. 

Q.    The  company  had  nothing  to  do  with  it? 

A.    No,  sir. 

Q.  Part  of  the  transaction  between  Schlvely  and  Mr.  Ward  took 
place  there  in  that  meeting  room? 

A.    They  had  been  dickering  for  two  or  three  days. 

Q.    But  the  notes  were  made  out  in  the  Ward  room? 

A.    Yes,  I  think  they  were. 

Q.    And  they  were  made  out  after  Mr.  Schively  came  in? 

A.  I  do  not  know  whether  they  were  made  out  after  Mr.  Schively 
came  In,  but  I  think  they  were. 

Q.    And  you  do  not  know  who  made  them  out? 

A.    No,  sir. 

Q.    You  heard  Mr.  Schrock's  testimony  this  morning? 

A.    Yes,  sir. 

Q.  Did  you  ever  have  a  talk  with  Mr.  Schively  after  this  trans- 
action about  his  salary? 

A.    Yes,  I  think  Mr.  Schively  had  a  talk  about  salaries. 

Q.  At  that  time  you  told  Mr.  Schively  you  were  limited  to  four 
hundred  dollars  a  month,  didn't  you? 

A.    I  might  have  told  him  I  was  limited  to  four  hundred  dollars. 

Q.  And  you  did  tell  him  that  you  were  limited  to  four  hundred 
dollars  a  month,  didn't  you? 

A.    I  expect  I  did,  because  that  was  the  fact. 

Q.  In  that  conversation  you  and  Mr.  Schively  were  both  talking 
about  the  fact  that  you  considered  that  the  trustees  were  getting  too 
much  money;  that  they  were  taking  too  much  salary.  You  both  agreed 
to  that  at  that  conversation,  didn't  you? 

A.    Yes. 

Q.  And  you  did  consider  at  that  time  that  they  were  taking  too 
much  and  that  they  ought  to  take  less? 

A.    Yes. 

Q.    And  Mr.  Schively  agreed  with  you  in  that  conversation? 

A.    He  did. 

Q.  Now,  after  Mr.  Schively  was  located —  Let  us  go  back  for  a 
moment  You  wanted  to  see  Mr.  Schively  president  and  Mr.  Ward  out, 
didn't  you? 

A.    Why,  yes,  I  did. 

Q.  You  had  been  arranging  with  the  other  directors  to  have  Mr. 
Schively  come  in  as  trustee  before  there  was  any  thought  of  him  tak- 
ing Mr.  Ward's  place? 

A.    No,  sir. 

Q.    You  were  not? 

A.    No,  sir. 

Q.  You  were  the  one  they  had  under  consideration  for  removal. 
You  did  not  know  that  the  other  trustees  were  discussing  removing  you 
and  putting  Mr.  Schively  in  your  place? 

A.    No,  sir. 

Q.  Now,  after  Mr.  Schively  was  elected  president,  did  you  ever  say 
to  Mr.  Schively  in  effect,  "Now  that  you  have  been  elected  president, 
we  have  all  agreed  to  go  on  a  flat  basis  of  four  hundred  dollars  a 
month?"  Didn't  you  say  that  to  Mr.  Schively  after  he  was  elected 
president? 

A.    No,  sir. 
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Q.    Would  you  say  postively  that  you  did  not? 
A.    No,  Blr. 

Q.    Did  you  ever  have  any  talk  with  him  at  all  afterwards,  after  his 
election,  as  to  a  reasonable  compensation  for  everybody? 
A.    Yes. 

Q.  And  did  you  state  to  him  that  four  hundred  dollars  would  be 
enough? 

A.    I  think  I  did. 

Q.  And  did  you  not  also  state  to  him  that  that  was  all  you  were 
getting? 

A.    Tes,  sir. 

Q.  And  did  you  not  also  state  to  him  that  it  was  agreed  that  that 
was  all  any  of  you  should  take? 

A-    No,  sir. 

Q.    You  don't  remerber  that? 

A.    No,  sir. 

Q.    Who  kept  the  books  of  this  corporation  during  those  times? 

A.    Mr.  Shallenberger  was  head  bookkeeper. 

Q.    Did  you  ever  examine  the  books? 

A.    No.  sir. 

Q.     Mr.  Schrock  was  the  manager? 

A.     Yes,  sir. 

Q.    Did  Mr.  Shallenberger  get  his  orders  from  Mr.  Schrock? 

A.     Yes. 

Q.  Did  you  during  the  time  that  Mr.  Schively  was  president  ever 
go  and  examine  your  account  with  the  bookkeeper  to  see  what  condition 
it  was  in? 

A.    I  suppose  I  have. 

Q.    Do  you  recollect  ever  having  done  so? 

A.    Yes,  sir. 

Q.  When  Mr.  Schively  came  in  that  night,  he  was  notified  by  those 
who  were  present  there  that  he  had  been  elected  president,  wasn't 
he? 

A.     No,  sir;  he  was  not  elected  president  until  after  he  came  in. 

Q.     Mr.  Schrock  is  wrong  about  that? 

A.    Mr.  Schively  was  elected  president  after  he  came  in. 

Q.  He  was  not  brought  in,  then,  just  before  the  meeting  ad- 
journed? 

A.    Well,  some  time  before  it  adjourned. 

Q.  Well,  he  was  not  brought  in  at  a  time  when  there  was  any- 
thing more  to  be  done  excepting  to  sign  the  notes  and  then  adjourn? 

A.     No,  sir;   I  don't  think  so. 

Q.  Do  you  recollect  that  Mr.  Schively  was  on  his  way  to  the  train 
when  he  was  brought  in? 

A.     He  was  on  his  way  to  the  hotel. 

Q.     Where? 

A.     He  was  down  at  the  hotel. 

Q.     Did  you  find  him  down  there? 

A.     Yes,  sir. 

Q.     Did  you  go  out  after  him? 

A.     Yes,   sir. 

Q.    Who  sent  you  out? 

A.     I  do  not  remember  now. 

—23 
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Q.    Who  requested  you  to  go  out  and  $et  him? 

A.  I  do  not  remember.  He  had  not  showed  up  there,  and  some- 
body said,  "Go  after  him  and  see  if  you  can  find  him."  I  do  not 
remember  who  it  was. 

Q.    What  did  you  meet  for  the  purpose  of  doing  that  night? 

A.  Mr.  Ward  was  going  to  resign  and  we  were  going  to  elect  Mr. 
Schively  as  director. 

Q.    And  had  Ward  and  Mr.  Schively  been  elected? 

A.    No,  sir,  not  before  the  meeting. 

Q.    Tou  found  him  at  the  hotel? 

A.    Yes,  sir. 

Q.    Was  he  getting  ready  to  go  to  the  depot? 

A.    Sir? 

Q.  Was  he  getting  ready  to  go  to  the  depot  to  take  the  train  for 
Oljonpia? 

A.    No,  sir. 

^    He  was  not? 

A.    No,  sir. 

Q.    Have  you  ever  seen  these  notes? 

A.    Which,  the  Schively  notes? 

Q.    Yes? 

A.    Not  since  that  night 

Q.    Did  you  examine  them  that  night? 

A.    No,  sir. 

Q.  Are  you  under  an  Indictment  at  the  present  time  by  the 
grand  Jury  of  Spokane  county  for  larceny  by  embezzlement? 

A.    No,  sir. 

Q.  Have  the  matters  of  your  company  been  under  investigation 
by  that  grand  jury,  looking  to  indicting  any  of  its  oflElcers  for  larceny 
by  embezzlement? 

By  Mb.  Manaqeb  Edge:     I  object  to  that. 

By  Mb.  Lee:     I  object  to  that 

By  BfB.  Manageb  Edge:  I  object  to  that  on  the  ground  that  it  Ib 
not  proper  cross-examination. 

By  Mb.  Isbael:  It  is  for  the  purpose  of  testing  the  credibility  of 
this  witness. 

By  the  Pbesidinq  Officeb:     What  was  that  question? 

[Question  read.'\ 

By  Mb.  Manages  Edge:  I  object  to  that  on  the  ground  that  it  is 
improper  cross-examination.  It  does  not  tend  in  any  way  to  afFect  the 
credibility  of  this  witness.  It  could  not  make  any  difference  whether 
the  grand  jury  did  or  did  not  have  them  under  investigation,  and  even 
if  they  did  have  them  under  investigation  it  could  not  in  any  way 
affect  the  testimony  which  he  has  given. 

By  the  PBEsmiNG  Officeb:     The  objection  will  be  sustained. 

Redirect  Examination — 

By  Mb.  Manageb  Edge:  I  wish  to  ask  a  question  I  omitted  on  di- 
rect examination. 

Q.  Were  you  present,  Mr.  Copeland,  at  a  meeting  of  the  trustees 
that  was  held  on  August  4th,  1906,  some  three  weeks  after  this  meet- 
ing about  which  we  had  been  talking? 

A.    I  think  so. 
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Q.    I  win  direct  your  attention  to  it  more  particularly  as  the  meetr 
Ing  at  which  Mr.  Schively  took  and  filed  his  oath  of  office? 
A.    Tes,  sir;  I  was  there. 

Q.  Do  you  identify  this  book,  Mr.  Copeland?  [Shows  book  to 
witness.]  I  will  state  that  this  has  been  identified  as  the  minute 
book  of  the  company  before. 

A.    Yes,  sir. 

Bt  Mr.  Israel:     How  Is  that  going  to  help  Identify  It? 

By  Mr.  Manager  EIdge:     It  has  been  identified. 

Bt  Mr.  Israel:  I  know,  but  how  could  the  fact  it  has  been  help 
him  to  Identify  It? 

Bt  Mr.  Manager  Edge:  Well,  as  long  as  the  evidence  shows  It  is 
the  book.  It  does  not  make  any  difference.  He  can.  If  I  desire  to  take 
up  the  time  to  go  ahead  with  the  matter,  but  I  was  simply  expediting 
matters. 

Q.  Now,  there  appears  here  a  resolution,  Mr.  Copeland,  that  was 
adopted  by  the  company  at  that  meeting  on  August  4th,  as  follows: 
"  'Resolved,  That  it  was  the  sense  and  intention  of  the  action  whereby 
Mr.  Schlvely  was  elected  to  succeed  Mr.  Ward  that  Mr.  Schlvely  should 
have  the  same  rights  that  Mr.  Ward  had  had  and  equal  with  the 
other  trustees  with  respect  to  compensation.'  Moved  and  seconded  that 
this  resolution  be  unanimously  adopted.  Motion  carried."  I  will  ask 
you  whether  or  not  that  resolution  was  moved  and  carried  at  that 
meeting? 

A.    Tee,  sir. 

Re-Cross  Examination — 

Bt  Mr.  Israel:  Q  You  have  not  at  the  present  time  any  distinct 
recollection  as  to  what  was  done  at  any  of  these  particular  meetings, 
have  you?  Would  you  recollect,  Independent  of  that  book,  that  there 
was  such  a  resolution  passed? 

A.    Yes,  sir. 

Q.    You  would? 

A.    Yes. 

Q.  Was  It  after  this  or  before  that  you  had  your  talk  with  Schlvely 
about  the  $400.00  a  month? 

Bt  Mr.  Manager  Edge:  I  object  to  that,  if  the  court  please.  The 
witness  has  not  testified  that  he  had  aiiy  conversation  with  Schlvely  in 
reference  to  $400.00  a  month.  Counsel  Is  endeavoring  to  get  the  wit- 
ness to  believe  that  he  has  testified  that,  and  he  has  not. 

Bt  Mr.  Israel:  Now,  if  you  are  all  through,  this  witness  has 
testified  and  he  will  corroborate  me — that  he  suggested  to  Mr.  Schlvely 
that  $400.00  a  month  was  enough  for  any  of  them;  do  you  remember 
that? 

Bt  Mr.  Manager  Edge:  I  don't  recall  that  that  was  the  testi- 
mony. 

Bt  Mr.  Israel:     [To  witness]    You  recall  it,  you  remember? 

A.    Yes,  sir. 

Q.    Now,  was  that  conversation  before  or  after  this  resolution? 

A.    I  think  it  was  after. 

Bt  Mr.  Israel:     Yes.    That  is  all. 

{Witness  excused.} 
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R.  J.  Hunter,  a  witness  produced  for  and  on  behalf  of  the 
complainants,  being  first  duly  sworn,  testified  as  follows : 
Direct  Examination — 

Bt  Mb.  Manager  Edge:  Q  Now,  Mr.  Hunter,  you  will  have  to 
speak  unusually  loud,  in  order  that  every  one  may  hear  what  you  say. 

Q.    State  your  name. 

A.    R.  J.  Hunter. 

Q.  Do  you  know  of  the  company  known  as  the  Pacific  Livestock 
Association? 

A.    Yes,  sir. 

Q.  Were  you  employed  by  that  company  during  the  spring  and 
summer  of  1906? 

A.    Yes,  sir. 

Q.  Were  you  there  before  and  after  the  time  Mr.  Schively  was  con- 
nected with  it? 

A.    Yes,  sir. 

Q.    And  during  the  time  that  he  wto? 

A.    Yes,  sir. 

Q.    In  what  capacity? 

A.-  As  a  bookkeeper. 

Q.  You  will  have  to  speak  distinctly.  How  many  bookkeepers  did 
they  have? 

A.    We  had  two. 

Q.    Who  was  the  other  one? 

A.    Mr.  Shallenberger. 

Q.    What  part  of  the  bookkeeping  did  you  do? 

A.    I  did  the  general  work. 

Q.  Are  you  familiar  with  the  accounts  of  the  company  as  shown 
by  their  books  during  that  time? 

A.    Yes,  sir. 

Q.  Upon  what  basis  were  the  trustees  of  the  company  paid,  at  that 
time,  a  salary  or  a  commission? 

A.    They  were  paid  upon  a  commission  basis. 

Q.    About  how  much  did  it  amount  to  per  month  during  that  time? 

A.    About  $600.00  per  month. 

Q.  I  will  let  you  take  that  book.  [Hands  hook  to  witness.]  What 
is  that  book? 

A.    This  is  the  general  ledger  of  the  company. 

Q.    The  Pacific  Livestock  Association? 

A.    Yes,  sir. 

Q.  Does  that  show  the  ledger  accounts  of  the  company  during  the 
year  1906? 

A.    Yes,  sir. 

Q.    What  account  is  that  on  page  276? 

4.    The  account  of  J.  H.  Schively. 

Q.    What  does  that  account  cover? 

A.    It  covers  commission  credits  and  cash  charges. 

Q.    What  do  you  mean  by  commissions? 

A.  I  mean  the  commissions  earned  on  the  production  of  business 
based  on  a  per  centage  of  three  mills  on  the  dollar,  indemnity  written. 

Q.  According  to  that  account,  how  much  was  paid  him  during  that 
year? 

A.    During  the  year  1906? 


Digitized  by 


Google 


IMPEACHMENT  PROCEEDINGS  357 

a    Tea. 

A.  The  totals  show  $2,597.36.  •  We  will  have  to  deduct  from  that  a 
correction  of  $351.00. 

Q.    What  did  that  $351.00  represent? 

A.    It  represents  a  correction,  transfer  made  In  the  account. 

Q.    What  account  should  that  $351.75  be  charged  to? 

A.    To  Insurance  department  fees. 

Q.    Who  were  those  fees  paid  to? 

A.    To  the  best  of  my  knowledge,  they  were  paid  to  J.  H.  Schlyely. 

Q.    For  what  purpose? 

A.    For  Insurance  department  fees. 

Q.  And  the  remainder  of  the  $2,597.00,  or  $2,597.00  less  $351.00,  was 
paid  to  him  for  what  purpose? 

A.    For  commissions. 

Q.    Who  made  those  entries? 

A.    I  did. 

Q.  Do  you  know  anything  about  the  $400.00  per  month  that  was 
paid  the  Fidelity  National  Bank? 

A.    Tes,  sir. 

Q.    What  was  that  paid  the  bank  for? 

A.    To  take  up  three  notes  payable  in  favor  of  Mr.  Ward. 

Q.    Whose  notes  were  they,  if  you  know? 

A.  Why,  I  can't  say  postlvely,  because  I  don't  know  that  I  ever 
saw  the  notes. 

Q.  To  whom  was  the  checks  charged  that  were  used  In  taking  up 
these  notes. 

A.    The  checks  were  charged  to  account  of  J.  H.  Schiyely. 

Q.    How  did  you  happen  to  charge  them  to  that  account? 

A.    It  was  my  Instructions  to  do  so. 

Q.    From  whom  did  you  receive  instructions? 

A.    From  Mr.  Shallenberger. 

Q.  Now,  when  your  company  executed  notes  for  any  purpose  what- 
ever, would  you  make  an  entry  in  your  ledger? 

A.    Tes,  sir. 

Q.  Touching  upon  those  notes.  Where  did  you  make  that  entry — 
under  what  account? 

A.    "Bills  payable." 

Q.  Please  turn  to  that  account.  [Witness  does  so.]  Tou  have 
heard  the  testimony  of  witnesses  preceding  you  on  the  stand  in 
reference  to  the  three  notes  that  were  executed  by  Mr.  Schlvely  to 
Mr.  Ward  and  the  testimony  in  reference  to  the  company  having  in 
some  way  signed  those  notes  either  as  Insurer  or  indorser;  you  heard 
that  question? 

A.    Tes,  sir. 

Q.  If  those  notes  had  been  a  liability  of  the  company,  and  executed 
by  Uie  company,  and  Intended  to  be  paid  by  the  company,  would  an 
entry  have  been  made  In  that  account  ot  "billd  payable"  which  you 
have  before  you? 

A.    Tes,  sir,  it  would. 

Q.     Is  there  any  entry  there  of  those  notes? 

A.    No,  sir,  not  to  my  knowledge. 

Q.  .  Who  directed  you  to  charge  these  three  $400,00  checks  to  Mr. 
Schively's  account. 

A.  I  received  my  Instructions  from  the  check  book,  from  the  stubs, 
from  which  I  make  my  entries  In  the  cash  book. 
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Bt  the  PBESioino  Offices:     From  which? 

A.    From  the  check  book  stube. 

Q.  Take,  for  instance,  the  check  issued  on  September  5th  in  favor 
of  the  Fidelity  National  Bank.  Who  drew  that  check;  can  yau  tell 
from  the  handwriting? 

A.    Mr.  Shallenberger. 

Q.  I  wiirask  you  whether  or  not  that  is  the  check  stub  that  cor- 
responds to  the  check?    [Hands  hook  to  witness.] 

A.    Tes.  sir. 

Bt  Mb.  Manaqeb  Edge:  I  will  offer  this  portion  of  the  check  book 
in  evidence,  the  check  stub. 

Bt  Mb.  Isbael:     Ko  objection. 

Q.    Just  read  that  check  stub. 

A.  "Check  4820,  dated  September  6th,  1906.  Payable  to  the  Fi- 
delity National  Bank.    Amount,  $400.00.    Charge  account  J.  H.  Schive- 

ly." 

Bt  Mb.  Isbael:     Where  do  you  get  the  word  "charge"?    He  asked 

you  to  read  it 

A.    "Account  J.  H.  Schively."     Strike  out  the  word  "charge." 

[Paper  marked  "Article  25,  Complainants*  Exhibit  W*] 

Q.    I  will  ask  you  whether  or  not  the  check  stub  that  appears  on 

that  page  of  the  check  book  is  the  stub  that  corresponds  to  this  check 

I  have  here  dated  October  3rd,  in  favor  of  the  Fidelity  National  Bank» 

in  the  sum  of  $400.00? 
A.    Tes,  sir,  it  is. 

Bt  Mb.  Manages  E3doe:  I  will  offer  that  in  evidence.  You  may  read 
that  which  appears  on  the  stub  of  that  check  book. 

No.  5134.  10-3-06.  Fidelity  NaUonal  Bank.  $400.  Account  J,  H. 
Schively.    Part  of  Ward  notes." 

[Paper  marked  "Article  25,  Complainants*  Exhibit  15."] 

Q.  Turn  again  to  the  account  of  Mr.  Schively.  In  reference  to  that 
item  of  $351.75,  which  was  erroneously  charged  against  him  as  salary 
account,  state  to  what  that  should  have  been  charged. 

A.    It  should  have  been  charged  to  insurance  department  fees. 

Q.  Can  you  tell  from  any  of  the  books  here  why  that  was  paid  to 
the  insurance  department  or  from  your  own  knowledge  why  it  was? 

A.    Well,  I  will  have  to  look  up  the  items. 

Q.  Will  you  kindly  refer  to  the  proper  book,  Mr.  Hunter,  and 
ascertain  if  you  can,  what  that  was  paid  for? 

A.    The  entry  here  is  a  correction  itself,  in  the  first  place. 

Q.  Well,  the  first  entry — I  mean  the  first  entry  touching  the  pay- 
ment of  the  $35.00? 

A.    I  will  have  to  look  up  those  checks  to  get  the  information. 

Bt  Mb.  Manaqeb  Edge:  If  the  court  desires  to  suspend  for  a  few 
minutes,  we  can  put  in  the  time  to  some  advantage. 

Bt  the  Pbesiding  Officeb:  Very  well.  This  court  will  now  take 
a  recess  for  ten  minutes. 

Bt  Mb.  Manaqeb  Edge:  Q.  Mr.  Hunter  look  at  this  check,  dated  June 
13,  1906,  in  the  sum  of  $200,  payable  to  J.  H.  Schively  and  Indorsed 
upon  the  back  "J.  H.  Schively,"  and  I  will  ask  you  if  you  know  what 
that  money  was  paid  Mr.  Schively  for  on  June  13th;  that  is  about  a 
month  before  he  became  president? 

A.    For  the  examination  fees. 
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Q.    For  the  examination  of  the  company? 

A.    Yes. 

Q.  I  hand  you  another  check  dated  January  30,  1906,  about  five 
or  six  months  previous  to  this,  in  the  sum  of  $150,  payable  to  J.  H. 
Schively,  and  indorsed  on  the  back  by  Mr.  Schively,  and*  ask  you  if 
you  know  for  what  purpose  that  money  was  paid  Mr.  Schively? 

A.    For  examination  fees. 

Q.  Here  is  another  check  of  date  June  26,  1906,  about  two  or 
three  weeks  before  he  became  president,  in  the  sum  of  $74.25.  Can  you 
state  from  your  knowledge  or  from  looking  at  the  books  what  that  was 
paid  to  him  for? 

A.    That  was  paid  for  traveling  expenses. 

Q.  Now,  there  is  another  item  of  |77.50  that  appears  upon  the 
account  of  the  insurance  department  of  about  the  same  date.  It  is  of 
Jane  21.    Do  you  recall  what  that  was  paid  for? 

A.  I  have  it  distinguished  insurance  department  fees.  I  wouldn't 
say  for  sure  whether  it  was  department  fees. 

Q.  Or  examination  fees?  Now  speak  up  loud,  Hr.  Hunter,  so  that 
all  can  hear. 

A.  Well,  I  assume  that  this  is  insurance  department  fees.  I  can't 
tell  whether  this  is  an  examination  fee  or  any  other  fee  along  that 
line. 

Q.  State,  if  you  know,  for  what  purpose  you  generally  paid  the 
insurance  department  money,  if  you  can  tell  from  your  book  or  from 
your  own  knowledge? 

A.    For  examination  of  the  company's  books. 

Q.    Sometimes  a  license? 

A.    License  and  taxes. 

Q.  Well,  the  taxes  were  not  paid  to  the  insurance  commissioner; 
they  were  generally  paid  to  the  state  treasurer,  were  they  not? 

A.    Generally  paid  to  the  state  treasurer,  yes. 

Q.  Now  do  you  recall  the  time  Mr.  Schively  settled  up  with  the 
company,  on  October  8,-  or  about  that  time? 

A.    Yes,  sir. 

Q.  Who  was  it  that  went  over  the  account  with  him  and  settled 
it  with  him? 

A.    I  was  one  of  the  parties. 

Q.  I  will  ask  you  whether  or  not  at  that  time  you  drew  ofP  a  state- 
ment of  his  ledger  account  showing  the  itemized  statement  of  the  checks 
that  had  been  given  him  on  account  of  his  commissions  and  showing 
these  three  $400  checks  which  your  company  had  paid  the  Fidelity 
National  Bank;  did  you  draw  off  such  a  statment? 

A.    Yes. 

Q.    I  will  ask  you  if  you  recognize  the  statement  I  hand  you? 

A.    Yes,  I  do. 

Q.  Is  that  the  statement  that  was  drawn  off  by  you  at  the  time  the 
company  settled  with  Mr.  Schively? 

A.    Yes. 

Q.  I  will  ask  you  if  you  know  who  made  the  lead-pencil  notation  on 
that  statement?      Do  you  recognize  the  handwriting  that  made  them? 

A.    Yes. 

Q.    Whose  handwriting  is  it? 

A.    J.  H.  Schively's. 

Q.    How  did  he  happen  to  make  those  notes  on  it,  do  you  know? 

A.  Why,  there  was  some  question  as  regards  the  account  being  in 
balance,  and  these  notations  were  made  by  Mr.  Schively,  I  believe,  to 
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prove  that  the  account  was  not  right — ^that  is  to  say  a  certain  amount 
had  been  charged  him  which  should  not  have  been  charged  in  the 
account 

Q.    That  account  at  that  time  showed  that  he  was  charged  with 
three  $400  checks  that  had  been  paid  to  the  Fidelity  Bank,  did  it  not? 
A,    Yes. 

Q.    And  that  was  in  that  statement  when  it  was  submitted  to  him 
and  he  checked  it  over  at  the  time  he  settled  up  with  he  company? 
A,    Yes. 

Q.  Did  he  a  that  time  make  any  objections  to  these  three  |400 
items  being  in  this  account—state  that  they  were  wrongfully  charged 
to  him? 

A.  I  cannot  say  that  he  did  to  these  particular  $400  items,  but  he 
did  object  to  a  balance  due  the  company  of  $400  at  that  time. 

Q.    And  what  was  that  balance  made  up  of? 

A.  It  was  made  up  of  the  items  we  have  just  gone  over,  amounting 
to  $351,76. 

Q.  He  claimed  that  the  $351.76  should  have  been  charged  to  the 
insurance  company  and  not  to  him  personally? 

A.    Yes. 

Q.    Or  the  insurance  department  and  not  to  him  personally? 
A.    Yes. 

Q.  And  the  dispute  was  not  directed  to  either  one  of  the  three  |400 
checks  which  the  company  showed  had  been  paid  to  the  bank  for  those 
notes? 

A.    No,  sir. 

Q.  And  he  raised  no  question  as  to  these  three  checks  at  that  time 
or  at  any  time,  so  far  as  you  know? 

A.    No,  sir. 

Q.  State,  if  you  can,  from  that  statement  on  the  books,  how  much 
commissions  were  credited  to  him  during  the  months  of  July,  August 
and  September,  up  until  the  time  he  quit 

A.    $2,245.60. 

Q.  Just  refer  to  the  original  ledger,  Mr.  Hunter,  and  enumerate 
the  amount  for  each  month.  Page  275  is  Schively's  account;  just  read 
them  off  from  the  book. 

A.    During  the  month;  shall  I  read  these  each  month? 

Q.    What  was  credited  to  him  each  month? 

A.  July  31st,  1906,  by  commissions,  $600;  Aug.  31,  by  commissions, 
$563.65;  Sept  24,  cash  $2;  Sept  30,  commissions,  $598.70.;  October  8, 
credit  Bennington,  $400;  Oct  8,  a  credit  of  $30  to  Schrock;  October  8, 
another  credit  of  commission,  $36.35;  on  the  same  date,  another  com- 
mission item  of  $14.90,  and  on  October  8,  there  was  given  a  credit  to 
Mr.  Schively's  account,  a  correction,  of  $351.75. 

Q.  He  was  credited  with  $351.75  in  order  to  square  the  account, 
he  having  been  charged  erroneously  with  the  $351.75,  in  the  first  place; 
that  was  put  on  the  credit  side  to  make  the  account  straight? 

A.    Yes. 

Q.  Was  that  $351  transferred  to  the  account  you  had  with  the  in- 
surance commissioner  at  that  time? 

A.    I  didn't  catch  the  question. 

Q.  At  the  time  you  credited  Schively  with  it,  did  you  not  charge 
it  back  to  the  proper  account — insurance  commissioner  account — where 
it  should  have  been  in  the  first  place? 

A.  Yes,  it  had  no  business  appearing  in  that  account  at  any 
time. 
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Q.  NoWp  Mr.  Schively  ?old  out,  or  made  a  deal  with  Bennington, 
along  about  the  time  that  item  is  shown  there? 

A.    Yes. 

Q.    And  Bennington  came  into  the  company? 

A.    Yes,  that  is  my  understanding. 

Q.  Did  Mr.  Schively  at  all  times  4uring  the  time  he  was  president 
have  access  to  this  ledger? 

A.    Yes. 

Q.  Did  he.  ever  complain  to  you  that  you  had  not  credited  him  up 
each  month  with  $400  fiat  salary? 

A.    No,  sir,  I  can't  say  that  he  did. 

Bt  Mb.  Managkb  Edge:  We  will  detach  this  statement  now  and  offer 
It  in  evidence  as  Exhibit  16  under  article  25. 

[Paper  marked  ^'Article  25,  Oomplainaht8'  Exhibit  No.  16"] 
Cross-Examination — 

By  Mk.  Isbael:  Q.  I  call  your  attention,  Mr.  Witness,  to  a  check 
dated  October  8,  1906-^The  Pacific  Livestock  Association,  J.  B.  Schrock, 
<3en.  Mgr.,  to  J.  H.  Schively,  for  $260.50;  it  is  Exhibit  11  of  article  25. 
Win  you  tell  me  whether  or  not  that  item  appears  in  the  ledger  ac- 
count as  balance  here  of  J.  H.  Schively? 

A.  This  particular  item,  the  check,  does  not  appear  in  the  ledger; 
it  appears  as  a  total.' 

Q.    Does  it  make  any  part  of  the  debit  charges  in  the  ledger? 

A.    Yes,  sir. 

Q.    Show  me  which  one. 

A.    October  8th. 

Q.    Now,  will  you  find  the  item  in  the  original? 

A.    Check  5175,  $260.50. 

Q.    That  is  your  cash  book? 

A.    That  is  the  cash  book. 

Q.    Where  did  you  get  that  charge  onto  the  cash  book? 

A.    From  the  check  stub. 

Q.  Now,  this  stub  of  this  check  is  simply  "October  8,  1906,  J.  H. 
Schively,  $260.50,"  and  is  under  no  particular  account  except  J.  H. 
Schively.  There  is  no  account  stated  in  the  stub  to  be  charged  to 
him,  but  simply  the  fact  that  the  check  was  given  to  J.  H.  Schively. 

A.  I  will  state  here,  if  I  may,  that  on  such  occasions  I  would  call 
the  attention  of  the  party  who  made  out  the  check  and  would  ask  what 
account  that  was  to  be  charged  to.  And  I  would  be  Informed  that  was 
to  be  charged  to  J.  H.  Schively. 

Q.  You  got  instructions  from  Mr.  Schrock  to  charge  that  par- 
ticular check  to  J.  H.  Schively? 

A.    Yes,  sir. 

Q.    Now,  you  were  not  the  chief  bookkeeper  there,  were  you? 

A.    No,  sir,  I  was  not 

Q.    Who  did  you  take  your  orders  from? 

A.    Usually  from  Mr.  Shallenberger  or  Mr.  Schrock. 

Q.  Would  you  take  orders  from  Mr.  Shallenberger  to  charge  these 
Items  to  the  Schively  account? 

A.    Yes,  sir. 

Q.  That  is  all  the  personal  knowledge  you  had  whether  it  was 
right  or  wrong  to  charge  that  to  that  account? 

A.    Yes,  sir. 

Q.    Now,  under  the  system  of  disbursement  of  moneys  of  this  Pa- 
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clfic  Live  Stock  Association,  what  check  did  the  bookkeeper  have  as 
to  the  real  purpose  for  which  each  check  was  drawn,  outside  of  the 
statement  of  Mr.  Schrock? 

A.    Well,  they  had  notations  on  the  check  stubs. 

Q.    Mr.  Schrock  made  those,  didn't  he? 

A.    He  should  of.    In  that  Instance  there  was  no  notation  made. 

Q.  Tou  don't  see  what  I  am  driving  at.  Tou  had  to  depend  en- 
tirely upon  Mr.  Schrock's  notations  upon  the  stub  of  the  checks  as  to  the 
purpose  for  which  the  money  had  been  spent  or  the  account  to  which  it 
was  to  be  charged? 

A.    Yes,  sir. 

Q.    That  item  was  not  carried  in  any  day  book  or  in  any  Journal? 

A.    No,  sir. 

Q.    It  was  carried  from  the  stub. books  directly  to  the  cash  books? 

A.    Yes,  sir. 

Q.    And  carried  from  the  cash  book  to  the  ledger? 

A.    Yes,  sir. 

Q.  If.  J.  B.  Schrock  drew  a  check  for  two  hundred  to  J.  H. 
Schively  for  personal  services — now  this  is  a  supposititious  case — sup- 
posing he  did  draw  a  check  to  J.  H.  Schively  for  two  hundred  dollars 
for,  or  say,  for  services  rendered  by  Mr.  Schively  to  him,  and  noted  on 
the  stub  "examination  fee,"  you  would  then  carry  that  into  your  cash 
book  and  from  the  cash  book  to  the  ledger  as  a  proper  disbursement 
against  the  expense  account  of  examinations,  would  you  not? 

A.    Yes. 

Q.  And  there  would  be  no  check  on  it  excepting  Mr.  Schrock's  word 
regarding  it? 

A.    And  his  notation  on  the  stub. 

Q.    Well,  that  would  also  be  his  written  word? 

A.    Yes,  sir. 

Q.  Did  you  ever  have  charge  as  assistant  bookkeeper  of  the  can- 
celed bills  payable  of  the  company's  in  the  office? 

A.    No,   sir. 

Q.    Did  you  ever  have  charge  of  the  bills  receivable? 

A.    No,   sir. 

Q.    Who  had  those  in  charge? 

A.    Mr,  S.  Almberg,  note  clerk. 

Q.    What  was  his  position? 

A.    He  had  charge  of  the  notes — collections. 

Q.    Under  the  supervision  of  Mr.  Schrock? 

A.     Yes,  sir. 

Q.    Who  had  charge  of  the  bills  payable? 

A.    I  kept  the  account. 

Q.     From  where  did  you  get  your  information? 

A.    From  Mr.  Shallenberger. 

Q.    From  Mr.  Shallenberger? 

A.    Yes. 

Q.    From  where  does  Mr.  Shallenberger  get  his  information? 

A.    From  the  manager,  I  presume. 

Q.     Mr.  Schrock? 

A.    Yes,  sir. 

Q.  Then,  Mr.  Schrock  would  be  the  man  who  would  know  the  pur- 
pose for  which  each  note  was  given,  would  he  not? 

A.    Yes,  I  think  so. 
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Q.    Mr.  Schrock  would  be  the  man  who  would  know  whether  the 
note  was  a  company  obligation  or  a  private  obligation? 
A.    Yes,  sir. 

Q.  If  Mr.  Schrock  gave  a  note  for  the  company,  that  note  would 
not  appear  In  the  bills  receivable  without  he  reported  the  fact  to  Mr. 
Shallenberger  or  Mr.  Shallenberger  ordered  you  to  put  it  into  the  bills 
receivable? 

A.    Let  me  understand. 

Q.  Supposing  Mr.  Schrock  gave  a  note — to  Mr.  Lee  for  four  hundred 
dollars,  and  signed  the  company's  name  to  it,  and  then  turned  the  note 
over  to  the  party  that  it  was  made  payable  to— that  is,  to  Mr.  Lee — ^you 
would  have  no  record  of  it  for  the  purpose  of  carrying  it  into  the 
"bills  receivable"  without  Mr.  Schrock  or  some  one  in  the  company 
reported  the  fact  to  the  bookkeeper's  desk? 

A,    No.  sir,  I  would  not  have  any  way — ^you  mean  "bills  payable"? 
Q.    Yes,  "bills  payable."    You  would  not — you  would  have  no  way 
to  know  of  its  existence? 
A.    No. 

Q.  Now  then,  if  the  company,  through  Mr.  Schrock,  issued  a 
check  to  Mr.  Lee,  taking  up  that  note,  and  you  found  the  stub  in  the 
check  book  informing  you  that  the  check  had  been  issued  for  that 
amount  of  money,  you  would  have  to  ascertain  if  it  did  not  appear  in 
the  "bills  payable";  and  if  there  was  no  notation  of  that  stub  for  the 
"bills  payable,"  you  would  have  to  ascertain  whose  account  to  charge 
it  to,  would  you  not? 
A.    Yes,  sir. 

Q.    Ax^d  you  would  have  to  be  governed  in  charging  it  to  the  ac- 
count of  the  person  by  what  Mr.  Schrock,  or  whoever  had  the  knowl- 
edge, told  you  was  the  proper  account? 
A.    Yes,  slr^' 

Q.    You  had  no  check  upon  those  matters? 
A    No,  sir. 

Q.    I  want  the  stub  of  those  four-hundred-dollar  checks.    Now  then, 
when  you  take  a  check,  No.  4820,  arUcle  25,  Exhibit  No.  14— "Fidelity 
National  Bank,  four  hundred  dollars;  J.  H.  Schlvely"— you  would  have 
to  proceed  to  charge  J.  H.  Schlvely  with  four  hundred  dollars? 
A    Yes,  sir. 

Q.  But  you  would  have  no  place  in  the  books  to  credit  the  item  to 
any  one?  You  would  have  nothing  in  your  books — nothing  in  this 
check  or  otherwise — ^to  inform  you  why  it  was  paid  to  the  Fidelity 
National  Bank? 

A    Nothing  whatsoever.  ' 

Q.  Nothing  whatsoever.  That  would  be  a  question  dependable  on 
Mr.  Schrock?  Now  then,  was  it  possible  under  the  system  of  book- 
keeping that  obtained  in  this  insurance  company  for  the  insurance  com- 
pany to  give  its  note  for  a  certain  amount  of  money,  afterwards  tak- 
ing up  that  note  by  check  with  the  funds  of  the  company,  file  the  note 
away  in  the  proper  receptacle  of  the  company  as  one  of  the  company's 
canceled  obligations,  and  still  have  the  money  with  which  the  note  was 
taken  up  charged  on  the  books  against  some  one  of  the  individuals, 
and  there  be  no  check  upon  the  transaction  in  that  way? 

A.  Hardly  possible.  It  would  be  possible  for  the  time  being,  but  at 
the  end  of  the  month,  when  we  took  our  trial  balance,  we  would  find 
our  accounts  out  of  balance. 

Q.  But  you  would  not  be  out  of  balance  if  you  had  charged  the  pay- 
ments to  some  individual? 

A.    No,  sir,  I  would  not  be  out  of  balance. 
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Q.  In  case  the  canceled  bill  had  never  been  exhibited  to  you,  and 
simply  filed  away,  nothing  would  be  out  of  balance?  You  speak  of  the 
notes  being  taken  up  and  the  check  issued,  and  the  note  given  upon 
which  there  should  be  an  entry  made.  There  are  two  entries  there.  It 
is  hardly  possible  that  both  would  escatpe.  What  check  would  you  have 
if  by  the  payment — 

A.    We  had  a  governing  account  with  the  bank. 

Q.    You  had  a  governing  account? 

A.    Oh,  yes,  and  an   individual  account. 

Q.    Those  were  your  bank  accounts? 

A.  The  cash  disbursements  would  naturally  govern  the  individual 
disbursements,  the  totals. 

Q.  That  is  very  true.  As  a  matter  of  fact,  if  Mr.  Schrock  and 
others  with  him  made  a  note  payable  to  Mr.  Ward  for  four  hundred 
dollars,  and  Mr.  Schrpck  subsequently  drew,  a  check  to  pay  the  four- 
huQdred-doUar  note  where  it  was  on  deposit  and  took  up  the  note  and 
filed  it  away  in  his  note  register,  nothing  having  been  reported  to  you 
in  the  first  instance  that  the  company  had  issued  the  notes,  there  would 
be  no  way  for  your  books  to  balance  without  that  money  that  had  been 
used  in  taking  up  that  note  was  charged  oft  to  some  other  account  than 
"bills  payable"? 

By  Mb.  Manager  Edqb:     I  do  not  think  the  witness  understands. 

A.  I  do  not  think  1  do.  You  mean  if  the  note  was  given  and  no 
record  made  of  it,  and  on  the  other  hand  a  check  wiUs  Issued  to  take  up 
the  note,  and  a  record  made  of  that,  do  you  mean  by  that  there  was  no 
way — 

Q.  I  mean  you  would  be  out  bf  balance  until  you  chargied  that  money 
off  to  some  other  account? 

A.    Most  certainly. 

Q.  Were  you  present  when  these  figures  you  have  testified  to  were 
gone  over  by  Mr.  Schivelyand  Mr.  Schrock? 

A.    Yes. 

Q.    Were  you  present  all  of  the  time? 

A.  Why,  I  was  present  at  the  office,  but  I  cannot  say  I  was  with  the 
gentlemen  all  of  the  time. 

Q.  Were  you  with  the  gentlemen  while  they  were  holding  the  dis- 
cussion and  making  these  marks  on  there? 

A.    I  cannot  say  that  I  was  with  them. 

Qi    Was  Mr.  Shallenberger  there? 

A.    Mr.  Shallenberger,  I  believe,  was  in  the  office. 

Q.  Now,  the  cash  to  balance  this  account — the  Schively  account, 
October  8th— shows  a  total,  in  the  ledger  of  $753.  Will  you  kindly 
itemize — will  you  kindly  give  me  the  items  that  make  that  charge? 

A.  On  October  3rd,  check  5134,  $400;  on  the  same  date,,  check  5135, 
$3.00;  October  6th,  check  5167,  $50.00;  October  Sth,  check  5174,  $40.00; 
on  the  same  date,  check  5175,  $260.50;  total,  $753. 

Q.  Now  then,  will  you  explain  how  it  is  you  post  these  items  in  a 
lump  sum  on  the  Sth  of  October  instead  of  posting  them  each  on  the  day 
as  they  occurred? 

A.  That  was  to  eliminate  a  great  deal  of  unnecessary  work.  I 
would  have  the.  ledger  full  before  I  was  really  started,  according  to  the 
volume  of  business  we  had. 

Q.  You  were  in  the  habit  of  posting  the  cash  book  only  once  a 
week? 

A.    Once  a  month  into  the  ledger. 
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Q.    Then  you  made  the  figures  of  a  lump  sum? 
A.     Yes,   sir. 

Q.    Now.  when  did  you  post  up  the  cash  book — how  often? 
A.    Every  day  or  so. 

Q.  There  were  Intervals  of  more  than  one  day  before  you  would 
post   up  the  stubs? 

A.    At  times,  yes. 

Q.    At  times? 

A.  Yes,  if  we  were  rushed  with  work,  we  would  let  go  a  day  or 
two. 

Q.  And  when  you  got  time,  you  would  take  up.  the  stub  book,  take 
your  rubber  stamp  and  Sta^p  the  date,  and  under  that' date  y'ou  would 
carry  into  the  cash  book  each  item  of  the  business  of  that  day? 

A.    Yes,  sir. 

Q.  And  finally,  probably  once  a  month,  you  would  post  from  the 
cash  )30ok  into  your  ledger;  then  you  would  post  a  certain  sum,  the 
total  of  all  the  items  chargeable  and  creditable  to  that  person  during 
the  month.  In  that  book?      [Indicating,] 

A.    Yes,  sir. 

Q.    That  was  your  system? 

A.    Not  altogether — 

Q.  There  were  times  when  you  would  post  every  day,  and  some- 
times you  would  not  post  for  several  days? 

A.  We  had  one  general  column  we  posted  there  into  the  general 
ledger.  That  could  be  carried  on  daily.  These  are  individual  postings 
under  the  general  ledger  items. 

Q.    That  is  your  handwriting?    [Indicating,] 

A.     Yes. 

Q.  How  long  was  if  after  Mr.  Schively  left  that  you  made  up  this 
statement  of  account? 

A.  Well,  I  cannot  say  surely.  I  think  it  was  Just  about  the  time 
that  he  left. 

Q.    On  the  day  that  he  left? 

A.  Within  a  day  or  two.  I  know  that  he  was  there  settling  up  the 
account  at  that  time.  I  cannot  say  whether  it  was  the  same  day  or 
a  few  days  later. 

Q.    Did  you  make  it  from  the  ledger? 

A.     Yes,  sir. 

Q.  Where  did  this  discussion  regarding  the  settlement  of  this  ac- 
count take  place? 

A.    In  the  office  of  the  company. 

Bt  Mb.  Manageb  Edge:  I  may  state  that  if  you  want  to  continue 
this  cross^zamination  tomorrow,  we  have  a  witness  here  from  the  town 
of  Boise,  Idaho,  who  will  probably  have  to  leave  on  the  6:30  train,  no 
matter  whether  we  get  to  his  testimony  or  not.  He  has  taken  up  some 
land  down  there,  and  the  day  of  the  time  for  his  final  proof  is  set  for 
Saturday,  and  in  order  for  him  to  get  his  witnesses  and  get  there  it 
is  necessary  for  him  to  start  this  evening.  I  thought  that  we  might 
possibly  get  through  with  this  witness  by  4  o'clock  or  such  a  matter, 
and  then  we  would  have  time  to  take  up  this  other  witness.  He  is 
one  of  the  deputy  prosecuting  attorneys  who  was  before  the  grand 
Jury  at  the  time  this  testimony  was  given.  If  some  arrangement  could 
be  made  for  the  taking  of  that  testimony  before  the  6:30  train  this 
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evening,  why  I  would  like  very  much  to  have  It  done,  and  If  counsel 
will  stipulate — 

By  Mb.  Israel:     Who  is  this  witness? 

A.    J.  H.  PelliUer. 

Bt  Mb.  Ibbael:  I  think  I  can  probably  expedite  matters  by  being 
given  a  little  time  to  do  a  little  figuring  here  with  my  client,  and  I  will 
consent  to  withdraw  the  witness  till  we  get  through  with  Mr.  Pellitier. 

Bt  Mb.  Manageb  Edge:  This  will  be  a  little  out  of  order.  He  will 
testify  merely  to  what  took  place  before  the  grand  Jury. 

Mr.  John  H.  Pellitier^  being  first  duly  sworn,  testified  as 
follows : 

Direct  Examination — 

Bt  the  Pbbsidino  Ofbiceb:  Will  the  president  of  the  Senate  please 
take  the  chair. 

Bt  the  Pbesident:  Will  the  senator  from  Kitsap  county*  Senator 
Bryan,  take  the  chair. 

Bt  Mb.  Manages  Edge:    Q.    State  your  full  name? 

A.    John  H.  Pellitier. 

Q.    Where  do  you  live,  Mr.  PeUitier? 

A.    KinghUl,  Idaho. 

Q.    Where  were  you  on  or  about  the  20th  day  of  April  of  this  year? 
A.    Spokane. 

Q.  Were  you  present  at  the  grand  Jury  at  the  time  that  they  were 
investigating  the  affairs  of  the  Pacific  Live  Stock  Association? 

A.    I  was. 

Q.  Were  you  present  at  the  time  Mr.  J.  H.  Schively  was  called  as  a 
witness  before  that  grand  Jury? 

A.    I  was. 

Q.    State  whether  or  not  any  oath  was  administered  to  him? 

A.    It  was,  the  customary  oath. 

Q.  State  whether  or  not  he  made  any  objection  to  testify  before  the 
grand  Jury? 

A.    He  did  not. 

Q.    State  what  he  said  in  that  regard,  if  anything? 

A.  He  said  that  he  was  perfectly  willing  to  give  all  of  the  informa- 
tion that  he  had. 

Q.  When  asked  as  to  whether  or  not  he  had  any  agreement  with 
Mr.  Ward  in  reference  to  purchasing  Mr.  Ward's  interest  in  the  Pacific 
Live  Stock  Association,  or  his  privileges  or  rights,  whatever  they  were, 
what  did  Mr.  Schively  testify  to  under  oath? 

A.    He  stated  that  he  had  no  arrangement  whatever  with  Mr.  Ward. 

Q.  When  asked  if  he  ever  executed  any  notes  to  Mr.  Ward  in  con- 
sideration of  his  resigning,  what  did  he  testify  to? 

A.    He  stated  that  he  had  not  executed  any  notes  to  Mr.  Ward. 

Q.  When  asked  in  reference  to  his  having  paid  these  notes — or  they 
having  been  paid  or  charged  to  his  account — what  did  he  testify  to? 

A.    He  stated  that  he  had  not  paid  them,  and  had  not  seen  them. 

Q.    Had  not  seen  what? 

A.    The  notes. 

Q.    When  asked  in  reference  to  the  method  by  which  his  compensa- 
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tion  was  determined  and  paid  as  an  officer  of  the  company,  what  did  he 
testify  to? 

A.  He  said  that  he  was  paid  a  flat  salary  of  $400  per  month  for  the 
time  he  was  with  the  company. 

Q.  When  asked  as  to  whether  or  not  he  receiyed  commissions,,  what 
did  he  testify  to? 

A.  He  did  not  receive  any  commissions.  He  was  on  a  flat  salary 
basis  entirely. 

Q.  When  asked  as  to  the  total  amount  of  salary  he  had  received 
while  acting  as  president  of  that  company,  during  those  three  months, 
what  did  he  testify  to? 

A.    $400.00  each  month  for  the  time  he  was  with  them. 

Cross-Examination — 

Bt  liB.  Isbael:  Q.  How  long  was  Mr.  Schiyely  before  the  grand 
jury? 

A.  Two  days — ^not  the  entire  time,  but  on  two  days  most  of  the 
time. 

Q.  How  long  was  he  there  altogether — there  in  hours? 

A.  I  would  say  about  five  or  six  hours  altogether. 

Q.  Was  he  being  examined  regarding  any  other  matters  ttian  those 
you  have  testified  to,  during  that  time? 

A.  Tes,  sir. 

Q.  Have  you  stated  all  the  questions  that  were  asked  htm  and  all 
the  answers  he  made  in  regard  to  the  matters  you  have  testified  to? 

A.  No,  sir;  I  have  not 

Q.  What  you  have  testified  to  is  what  you  gathered  as  the  con- 
clusion of  his  statements? 

A.  Yes,  sir. 

Q.  Ton  don't  pretend  to  stute  the  questions  and  answers? 

A.  No,  sir. 

Q.  Who  was  examining  him? 

A.  Mr.  Donavan. 

Q.  Were  any  notes  exhibited  to  him? 

A.  Of  his  own? 

Q.  Those  notes  that  were  under  discussion. 

A.  No,  sir;  I  don't  tiiink  so. 

Q.  In  what  capacity  were  you  there? 

A.  Deputy  prosecuting  attorney  for  Spokane  county. 

Q.  What  were  you  engaged  in  doing  in  the  room? 

A.  Advising  with  Mr.  Donavan  part  of  the  time. 

Q.  What  were  you  doing  in  the  way  of  any  labor  of  any  kind? 

A.  Occasionally  taking  notes. 

Q.  You  were  taking- the  entire  report  in  shorthand,  weren't  you? 

A.  No,  sir;  not  the  entire  report. 

Q.  You  have  gotten  all  this  matter  in  shorthand? 

A.  No,  sir. 

Q.  You  did  not  take  it  in  shorthand? 

A.  Not  all  of  it. 

Q.  These  thing  of  which  you  have  testified? 

A.  Oh,  yes;  some  of  it  I  took  in  shorthand. 

Q.  Will  you  give  us  the  benefit  of  the  exact  questions  and  the 

exact  answers  that  John  Schively  made  at  that  time? 

A.  I  could  not  do  it 
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Q.  Why  not? 

A.  I  have  not  the  notes. 

Q.  Where  are  they? 

A.  In  the  custody  of  the  court  of  Spokane  county. 

Q.-  Did  Mr.  Schively  say  in  that  examination  that  he  had  no  reoQl- 
lection  of  signing  any  notes? 

A.  He  stated  that  he  had  not  signed  any  notes. 

Q.  Did  he  state  that  he  had  no  recollection  of  signing  any  notes? 

A.  I  think  not. 

Q.  What  was  the  question  that  was  asked  that  caused  him  to 
make  that  answer? 

A.  In  substance,  if  he  had  signed  any  notes,  or  given  any  noteB 
to  Mr.  Ward  in  payment  of  his  interest  in  the  association. 

Q.    And  he  said  that  he  had  not? 

A.    He  said  that  he  had  not. 

Q.  The  question  he  was  answering  then  was,  Did  you  sign  any 
notes  in  payment  to  Mr.  Ward  for  his  interest  in  the  association? 

A.    That  is  as  I  recollect  it. 

Q.    That  is  your  recollection  of  it? 

A.    Yes,  sir. 

Q.  It  was  not.  Did  you  sign  any  notes  in  payment  to  Mr.  Ward 
for  his  abdicating  an  office  in  the  association  and  allowing  you  to  be 
elected  to  it? 

A.    No,  sir. 

Q.    That  was  not  it  at  all? 

A.    No,  sir. 

Q.    Not  your  recollection  of  it? 

A.    No,  not  my  recollection  of  it. 

Q.  But  it  was  directed  to  the  question  of  his  giving  notes  to  boy 
an  interest  of  Ward  in  the  association? 

A.    To  buy  out  Ward's  interest. 

Q.    To  buy  out  Ward's  interest  in  the  association? 

A.    Yes,  sir. 

Q.    Was  Mr.  Ward  before  that  same  grand  jury? 

A.    Yes,  sir. 

Q.  Did  Mr.  Ward  state  before  that  grand  Jury  that  he  was  a 
stockholder  in  this  association? 

Bt  Mb.  Manager  Edge:  I  object  to  that,  if  the  court  please,  as  to 
what  some  one  else  testified  to  before  the  grand  Jury.  I  don't  believe 
that  is  admissible.  I  don't  believe  it  is  material;  and  this  witness  is 
not  permitted  to  testify — I  don't  believe  he  would  be  permitted — would 
probably  be  in  contempt  if  he  went  on  and  related  what  every  other 
witness  testified  to  before  the  grand  Jury  before  which  he  was  present, 
simply  by  reason  of  the  fact  that  he  was  an  officer  of  the  same. 

By  the  Presiding  Officer:  The  chair  fails  to  see  the  materiality 
of  that  particular  question. 

By  Mr.  Israel:     Maybe  I  can  enlighten  the  chair. 

By  the  Presiding  Officer:     I  will  hear  you,  Mr.  Israel. 

By  Mr.  Israel:  This  man  Is  charged  with  perjury.  Perjury  is  the 
wilfully  misstating  or  wilfully  testifying  to  a  fact  that  is  untrue.  A 
man  who  wilfully  states  a  fact  that  he  knows  to  be  untrue  commits 
perjury.     The  charging  part  of  the   Indictment  that  is  exhibited  In 
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this  article  of  Impeachment  as  the  basis  of  the  article  is  a  purported 
indictment  by  a  grand  jury  of  Spokane  charging  this  man  with  perjury 
and  setting  forth  that  he  perjured  himself  in  testifying  that  he  did  not 
sign  certain  notes  payable  to  Ward.  Well,  let's  get  the  exact  language. 
This  indictment  says  that  the  truth  and  the  fact  is  that  "J.  H.  Schively 
entered  into  an  agreement  and  contract  with  E.  R.  Ward,  who  was 
then  and  there  president  and  trustee  of  said  corporation,  and  that  In 
consideration  of  the  sum  of  $1,200.00,  paid  by  said  J.  H.  Schively  to 
said  E.  R.  Ward,  the  said  E.  R.  Ward  should  resign  as  president  and 
trustee  of  said  corporation  in  favor  of  said  J.  H.  Schively,  and  said 
E.  R.  Ward  should  use  his  influence  with  the  other  trustees  of  said 
corporation  to  procure  the  election  of  said  J.  H.  SchiviBly  as  president 
and  trustee  of  said  corporation  in  the  place  and  stead  of  said  E.  R. 
Ward,  with  the  same  rights  and  privileges  to  commissions  and  millage 
on  insurance  written  and  to  be  written  by  and  for  said  corporation 
which  had  theretofore  been  enjoyed  by  said  E.  R.  Ward."  Now,  you 
say  that  that  is  the  truth  and  the  fact  Tou  say  by  adopting  this 
indictment  that  he  did  testify  before  that  grand  jury  that  "prior  to  or 
at  the  time  of  his  becoming  an  officer  of  said  corporation,  or  at  any 
time  that  said  E.  R.  Ward,  in  consideration  of  the  sum  of  $1,200.00  or 
any  sum  whatsoever  paid  or  agreed  to  be  paid  by  said  J.  H.  Schively 
to  him,  that  he  should  resign  as  president  and  trustee  of  said  corpora- 
tion in  favor  of  said  J.  H.  Schively  and  that  he,  the  said  J.  H.  Schively, 
through  the  influence  or  procurement  of  said  E.  R.  Ward,  or  through 
the  influence  of  said  E.  R.  Ward  and  other  trustees  of  said  corporation, 
or  any  of  them,  succeed  said  Ward  as  president  and  trustee  of  said 
corporation."  Now  that  Is  the  false  testimony.  The  other  is  the  truth. 
This  witness  is  brought  here  to  establish  the  false  testimony.  He  says 
that  he  was  asked  the  question.  Did  you  execute  any  notes  to  Ward 
for  the  purchase  of  his  interests  in  this  company? — and  three  times  the 
witness  has  said  so,  that  that  was  the  question  as  his  recollection 
serves  him;  not  to  resign  as  president,  not  to  use  his  influence  to  have 
Schively  elected  president,  but  to  purchase  the  interest  in  the  com- 
pany. Now,  this  witness  is  presumed  to  be  a  true  witness.  If  Mr. 
Ward  has  testified  to  that  grand  jury  that  he  was  a  stockholder  in  this 
concern,  then  the  witness  could  well  say  under  any  phase  of  this 
matter,  without  committing  any  perjury,  that  he  had  never  given  his 
note  to  Mr.  Ward  for  the  purchase  of  any  interest  in  this  company. 
Perjury  is  something  you  must  hold  down  to  the  allegation  and  to  the 
statement  made.  That  is  why  it  is  competent,  your  honor,  to  know 
whether  Ward  has  testified  to  having  an  interest  in  this  company, 
beyond  the  mere  fact  of  his  being  president. 

By  the  Pbesiding  Officeb:  The  chair  fails  to  see  where  the  state- 
ment of  E.  R.  Ward  before  the  grand  jury,  that  he  was  or  was  not  a 
director,  would  be  material.  It  may  be  material,  or  perhaps  is  ma- 
terial, to  ascertain  whether  Ward  was  in  fact  a  director,  but  what  he 
represented  to  this  grand  jury  is  immaterial. 
—24 
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By  Mb.  Israel:  But  I  am  directing  myself  to  his  ownership,  in- 
terest in  the  company. 

Br  Mb.  Manages  Edge:  Mr.  Ward  has  been  present  here  and  has 
been  submitted  to  cross-examination  on  that  question. 

By  the  Pbesioino  Officeb:  That  matter  can  be  established  whether 
he  is  a  director  or  not  at  the  time  of  these  transactions  with  Mr. 
Schively — whether  he  was  or  was  not  a  director;  but  to  prove  by  this 
witness  what  Mr.  Ward  testified  to,  unless  Mr.  Ward  had  been  brought 
here  and  said  he  did  not  testify  to  it,  the  chair  believes  is  immaterial. 

By  Mb.  Isbael:     Very  well. 

Q.  The  fact  is,  Mr.  Pellitier,  nevertheless,  that  the  question  was. 
Did  you  ever  give  Ward  any  notes  in  purchase  of  his  interest  in  this 
company? 

A.    That  is  as  I  recollect  it. 

Q.  That  is  as  you  recollect  it.  Your  recollection  serves  you  that 
he  testified  before  the  grand  Jury  at  that  time  that  taking  $400  per 
month  for  the  time  he  was  with  the  company,  and  charging  him  with 
everything  that  he  was  chargeable  legitimately  with,  that  the  balance 
due  him  on  the  8th  day  of  October,  when  he  left  the  company,  was  the 
sum  of  $260.60? 

A.  He  tried  to  do  some  figuring  of  that  kind,  but  whether  he  did 
it  or  not  I  would  not  be  certain. 

Q.    Who  stopped  him? 

A.  Nobody  stopped  him.  Whether  that  is  the  exact  amount  of 
the  balance  he  tried  to  figure  out,  I  could  not  remember. 

Q.    But  he  did  state  that  he  had  settled  with  the  company? 

A.    Yes,  sir. 

Q.  On  a  flat  rate  of  salary  of  $400  a  month  when  he  left  the  com- 
pany, and  not  on  a  millage  basis  or  percentage  basis? 

A.    Yes,  sir;  that  he  was  on  a  flat  salary  basis. 

Q.  And  he  so  settled  with  his  company  when  he  left  it;  you  re- 
member that,  don't  you? 

A.  I  don't  remember  that  he  said  he  so  settled  with  the  company 
when  he  left  it,  but  he  said  that  was  the  basis  he  was  working  on,  and 
that  he  had  made  a  settlement  with  the  company. 

Q.  Didn't  you  tell  us  a  while  ago  that  there  was  a  check  of  some 
kind  exhibited  there,  and  he  made  some  figures  in  which  he  claimed 
there  was  a  certain  balance  due  him  when  he  quit? 

A.    Yes,  sir. 

Q.    On  a  flat  salary  of  $400  a  month? 

A.  He  did  not  say  that  the  settlement  was  figured  on  a  flat  salary 
of  $400,  but  he  said  they  had  made  a  settlement  with  him  which  was 
satisfactory. 

Q.    And  that  he  had  been  on  a  rate  of  $400  a  month. 

A.    Yes,  sir. 

Q.    And  that  he  had  not  been  on  a  millage  basis? 

A.    That's  right. 

Q.    You  did  not  examine  Mr.  Schively  at  that  time  yourself  at  all? 

A.    No,  I  don't  believe  I  did  myself. 

Q.    Mr.  Donavan  did  the  examining. 

A.  I  think  Mr.  Donavan  examined  him  personally.  At  least,  that 
is  my  recollection  of  that,  Mr.  Israel.  I  would  not  be  absolutely  cer- 
tain. 

By  Mb.  Isbael:     Very  well.    That  is  all. 

[Witness  excused.l 
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Bt  Mb.  Manages  Edge:     I  would  like  to  have  Mr.  Pellitier  excused. 

By  the  Pbesidino  Officeb:  Is  there  any  objection  to  excusing  Mr. 
Pellitier  on  the  part  of  the  defendant? 

Br  Mb.  Isbael:     No. 

Br  THE  Pbesidino  Officeb:     The  witness  will  be  excused. 

Bt  Mb.  Manageb  Edge:  Call  Mr.  Hunter,  to  complete  his  cross- 
examination.     We  simply  sandwiched  Mr.  Pellitier  in  between. 

R.  J.  Hunter,  recalled  for  further  cross-examination,  testified 
as  follows: 

By  Mb.  Isbael:  Q.  Now,  were  you  working  for  the  company  as  a 
bookkeeper  on  July  10,  1906? 

A.    Yes,  sir. 

Q.  Mr.  Schively  got  $200  on  that  day,  from  your  account  book? 
Look  and  see. 

A.     [Witness  Jooks  at  }>ook,]     Yes,  sir. 

Q.    What  for? 

A.  I  have  got  a  notation  in  my  cash  book  here,  "Insurance  de- 
partment fees." 

Q.    When  did  you  put  that  notation  there? 

A.    From  the  check  stubs. 

Q.  (Jet  check  stub  4245.  [Witness  does  so.]  What  is  the  notation 
on  the  stub? 

A.  The  notation  is — I  will  read  the  whole  thing:  "July  10,  1906. 
J.  H.  Schively,  $200.00."  It  was  put  down  here,  "Account  salary"  and 
later  changed  to  "Insurance  department  fees." 

Q.    It  was  later  changed  to  "Insurance  department  fees"? 

A.    On  the  date  that  I  charged  it  in  the  cash  book,  on  July  10th. 

Q.  About  how  long  after  the  10th  was  it  you  charged  it  in  the 
cash  book? 

A.  I  charged,  it  on  that  day,  I  presume.  I  can't  say.  It  might  have 
been  a  day  later. 

Q.  Now,  that  transaction  was  after  Schively  had  been  elected 
president? 

A.    I  can't  say  as  to  that. 

Q.    Well,  the  stub  book  shows  it  was  on  the  10th  of  July,  doesn't  it? 

A.    Yes,  sir. 

Q.    And  the  stub  book  shows  it  was  account  of  salary? 

A.    Yes,  sir. 

Q.    What  is  the  "J.  H.  Schively"  in  there  in  pencil? 

A.    From  this  notation  here. 

Q.  Why  is  it  made  in  pencil  and  the  words  "Insurance  department 
fees"  in  ink? 

A.    I  cannot  say. 

Q.  Would  it  strike  you  that  the  stub,  that  the  writing  in  the  stub, 
"J.  H.  Schively,  $200.00,  salary,"  was  written  with  one  pen  at  one  time, 
while  the  words  "Insurance  department  fees"  is  written  another  time? 
A.    Yes,  sir;  it  does. 

Q.  At  diiferent  times.  Now,  is  it  also  true  that  "J.  H.  Schively, 
$200.00,  account  salary,"  is  in  Ward's  handwriting? 

A    That  is  in  Mr.  Ward's  handwriting. 

Q.    Now,  whose  handwriting  is  "Insurance  department  fees"? 

A.    In  my  handwriting. 


Digitized  by 


Google 


872  JOURNAL  OP  THE  SENATE 

Q.  Now  then,  you  changed  that  writing  from  "salary"  to  "Insur- 
ance department  fees"  at  the  instruction  of  Mr.  Ward? 

A.    Yes,  sir. 

Q.  You  know  there  had  been  no  examination  of  the  company's 
affairs  during  that  month  of  July  by  the  insurance  commissioner; 
your  books  had  not  been  checked  up? 

A.    I  cannot  say  they  were  or  they  were  not 

Q.  Now  then,  this  check,  January  30,  1906,  $150.00,  is  by  Ward 
and  Schrock  to  Schively.  [Hands  paper  to  witness.]  I  understood  you 
to  say  that  you  presumed  that  was  for  fees? 

A.    I  calculated  it  to  be. 

Q.    All  right,  sir. 

Q.    Is  that  your  handwriting? 

A.    Yes. 

Q.    This  item  was  charged  off  of  the  stub  book? 

A.    Yes,  sir. 

Q.  Now,  do  I  understand  you  that  some  of  these  items  were  for 
insurance  taxes? 

A.  Why,  I  might  have  said  they  possibly  could  be.  I  can't  tell 
exactly  what  they  are  for  without  seeing  the  checks. 

Q.    Did  your  company  pay  any  insurance  taxes? 

A.    Yes,  we  have  paid  taxes. 

Q.    To  whom? 

A.    I  think  they  were  paid  to  Nichols,  as  a  rule. 

Q.    Nichols,  the  insurance  commissioner? 

A.  I  wouldn't  say  for  sure;  I  didn't  always  make  out  the  checks 
for  these  things. 

Q.  Have  you  any  personal  recollection  of  paying  any  insurance 
taxes  to  Nichols  or  anybody  else? 

A.    Yes,  I  know. 

Q.    You  are  sure — ^you  are  quite  positive  of  that? 

A.    Yes. 

Q.    The  company  was  a  mutual  company,  wasn't  it? 

A.    Yes. 

Q.  Mutual  companies  don't  pay  any  taxes  in  this  state  at  all,  do 
they? 

A.    I  can't  say. 

Q.    Well,  you  say  you  paid  taxes? 

A.    I  said  I  thought  they  did. 

Q.  You  said  you  were  positive  that  you  paid  some  of  the  taxes 
yourself. 

A.    I  think  you  misunderstood  me. 

By  Mb.  Israel:  Well,  let  the  record  speak  for  itself.  I  would  like 
to  have  this  witness  remain.    I  may  want  to  recall  him  on  these  books. 

By  the  Presiding  Officer:     The  witness  will  remain. 

By  Mb.  Manager  Edge:  Now,  if  the  court  please,  the  next  link  in 
the  evidence  that  I  intended  offering  even  before  Mr.  Pellitier  was 
called,  is  the  record  of  the  superior  court  of  Spokane  county,  empan- 
neling  a  grand  Jury  and  appointing  its  foreman.  If  counsel  will  admit 
on  the  part  of  the  respondent  that  that  grand  jury  was  legally  in  ses- 
sion, it  will  obviate  the  necessity  of  us  introducing  and  having  read 
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the  record  which  contains  the  order  of  the  court  directing  that  the 
grand  Jury  be  called;  the  certificate  of  the  clerk  who  drew  the  names 
from  the  box,  the  return  of  the  sheriff  showing  that  the  men  were 
called  before  the  court,  the  record  of  the  court  Journal  showing  the 
oath  was  administered,  and  the  order  of  the  court  appointing  the  fore- 
man. That  is  formal  proof.  We  have  here  a  certified  record  of  the 
superior  court  records  of  Spokane  county. 

Bt  Mb.  Isbael:  You  do  not  need  to  read  it;  I  will  admit  it  to  save 
the  record  and  save  time. 

Bt  Mb.  Manaoeb  Edge:  We  will  put  this  in  the  record,  then,  and 
haye  the  record  show  that  counsel  admits  on  part  of  the  respondent 
the  empanneling  And  lawful  existence  of  the  grand  Jury  of  Spokane 
county. 

Bt  Mb.  Isbaxl:  Now  you  may  either  put  that  record  in  in  a  long 
and  tedious  and  hard  way,  or  take  my  admission  as  I  state  it,  that 
for  the  purposes  of  this  case  and  no  other  purpose  and  not  to  bind  us 
in  any  other  way,  I  admit  the  grand  Jury  was  legally  drawn  in  Spo- 
kane at  the  time  this  Jury  was  drawn. 

Bt  Mb.  Manages  Edge:  If  you  admit  that  it  was  drawn  and  object 
to  the  record,  it  seems  to  me  that  you  are  inconsistent. 

Bt  Mb.  Isbael:  I  do  not  propose  to  make  any  admission  that  might 
bind  me  anywhere  else.  Tou  could  compel  me  to  let  that  record  in  over 
my  objection,  but  you  offered  me  the  advantage  of  admitting  all  these 
things,  and  by  not  putting  your  record  in  at  all,  no  advantage  can  be 
taken  of  you  after  you  make  that  agreement. 

Bt  Mb.  Manaoeb  Edge:  Well,  I  will  stipulate  that  this  be  admitted 
simply  for  the  purposes  of  this  case. 

Bt  the  Pbesidino  Officeb:  The  record  will  be  admitted  under  the 
stipulation,  no  objection  being  made. 

The  record  80  admitted  reads  as  follows: 

IN  THE  SUPERIOR  COURT  OF  THE  STATE  OF  WASHINGTON,  IN 
AND  FOR  THE  COUNTY  OF  SPOKANE. 

In  the  Matter  of  the  Grand  Jury  for  Spokane  County,  Washington,  for 
the  Year  of  1909. — Index. 

Certificate  of  clerk  to  drawing  of  Feb.  13th,  1909 2 

Certificate  of  clerk  to  drawing  of  Mar.  8,  1909 7 

Certificate  of  clerk  to  transcript 14 

Journal  entry  of  Mar.  8th,  1909 5 

Journal  entry  of  Mar.  10th,  1909 10-11 

Journal  entry  of  Mar.  11th,  1909 12-13 

Order  for  drawing  grand  Jurors,  Feb.  13th,  '09 1 

Order  for  drawing  of  grand  Jurors,  Mar.  8th,  '09 6 

Sheriff's  return  on  venire  of  Feb.  13th,  '09 4 

Sheriff's  return  on  venire  of  Mar.  8th,  '09 9 

Venire  issued  Feb.  13th,  '09 3 

Venire  Issued  Mar.  8th,  '09 8 
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SUPERIOR  COURT  JOURNAL. 

In  the  Superior  Court  of  the  State  of  Washington,  in  and  fob 
County  of  Spokane — Department  No.  1. 

In  the  Matter  of  Drawing  Grand  Jurors  for  the  Month  of  March,  1909. 

Now  on  this  13th  day  of  February,  1909,  the  matter  of  drawing 
grand  jurors  for  the  month  of  March,  1909.  being  before  the  court.  It  is 
by  the  court, 

Ordered,  That  the  Jury  commissioners  of  the  said  county,  and  the 
clerk  of  the  aald  court,  be  and  appear  in  open  court  on  the  13th  day  of 
February,  1909,  at  the  hour  of  8:30  o'clock  a.  m.,  for  the  purpose  of 
drawing  thirty  (30)  names  from  the  jury  box  of  the  sai4  county,  to 
act  as  grand  Jurors,  and  that  the  same  be  summoned  to  appear  in  said 
court  at  9:30  o'clock  In  the  forenoon  on  the  8th  day  of  March,  1909. 

J.  D.  HiNKLE,  Judge. 

Filed  Feb.  13,  1909,  at  8:30  a.  m. 
C.  E.  Atkinson,  Clerk; 
Chas.  Mallery,  Deputy. 

Recorded  in  Journal  123,  page  18,  Records  of  Spokane  County,  Wash- 
ington. 

IN  THE  SUPERIOR  COURT  OF  SPOKANE  COUNTY,  STATE  OP 
WASHINGTON. 

Btate  of  Washington,  County  ot  Spokane,  ss: 

I,  C.  E.  Atkinson,  clerk  of  the  superior  court  of  the  State  of  Wash- 
ington, for  the  couuty  of  Spokane,  do  hereby  certify: 

That  in  compliance  with  the  order  of  court,  made  on  the  13th  day 
of  February,  1909,  the  Jury  commissioners  of  the  said  county  and  the 
clerk  of  the  said  court  assembled  in  open  court,  and  in  the  presence  of 
such  persons  as  desired  to  be  present  the  said  clerk  was  blindfolded  and 
the  box  containing  the  names  of  persons  eligible  for  Jury  service  was 
well  shaken,  so  that  said  names  therein  contained  were  well  mixed, 
and  that  then  the  said  clerk,  so  blindfolded  as  aforesaid,  drew  from 
the  said  box  thirty  (30)  names,  as  ordered  by  the  court,  and  said  names 
were  then  certified  to  the  sheriff  of  said  county  for  service. 

In  witness  whereof,  I  have  hereunto  set  my  hand  this  13th  day  of 
February,  1909.  C.  E.  Atkinson,  Clerk. 

Original  entry  Journal  123,  page  18,  Records  of  Spokane  County, 
Washington. 

UNITED  STATES  OF  AMERICA.— IN  THE  SUPERIOR  COURT  FOR 
SPOKANE  COUNTY. 

The  State  of  Washington,  County  of  Spokane,  ss: 

To  the  Sheriff  of  Said  County,  Greeting:  In  the  name  of  the 
State  of  Washington,  you  are  hereby  commanded  to  summon  30  good 
and  lawful  persons  from  the  body  of  Spokane  county,  to-wit: 

1  H.   C.    Ball Cheney  16  J.   V.  Hubbard HiUyard   RD2 

2  F.  J.   Behman City  17  E.   II.   Hughes City 

3  E.    A.   Boswell Fairfield  18  Garrett    B.    Hunt City 

4  J.   H.   Brighton City  19  R.  T.    Kaufman City 

5  E.  D.  Browne City  20  Wm.  Kelly.  Jr City 

6  W.B.Crowley City  21  E.    M.    Levis City 

7  Ben   F.   Davis City  22  Chas.  R.  Lewis City 

8  Chas.  Ehrenberg City  23  P.    E.    Maslon Spangle 

9  B.   G.   Fuller City  24  F.  N.  Muzey Moab 

10  J.   R.   Gauldln Marshall  25  R.   McKinley    City 

11  J.   M.  Gomness City  26     P.   Saffron City 

12  Jas.  B.  Gray City  27  I.   B.   Schoen City 

13  Andrew  Hackett   City  28  Geo.  Watson   Bspanola 

14  J.   R.   Herron City  29  S.  R.  Wilson Bpokane  RD7 

15  W.  F.  Hertzberg. . E.  Spokane  30  T.  C.  Wolf City 

— ^To  be  and  appeal  before  the  superior  court  for  Spokane  county,  lield 
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at  Spokane,  Spokane  county.  In  said  state,  at  the  court  house  in  Spo- 
kane, the  county  seat  of  said  county,  on  the  8th  day  of  March,  A.  D. 
one  thousand  nine  hundred  nine,  at  9:30  o'clock  in  the  forenoon  of 
said  day,  to  serve  as  grand  Jurors  on  the  part  of  the  county  of  Spokane, 
State  of  Washington,  until  they  shall  be  thence  discharged,  and  have 
you  then  and  there  this  writ  with  your  return  indorsed  thereon. 

Witness,  the  Hon.  J.  D.  Hinkle,  Judge  of  said  court,  and  the  seal 
thereof  afBxed  this  13th  day  of  February,  A.  D.  1909. 

[Seal]  C.  E.  Atkinson,   Clerk; 

M.   M.   Richardson,  Deputy. 

Original  entry  Journal  123,  page  18,  Records  Superior  Court,  Spo* 
kane  County,  Washington. 

State  of  Washington,  County  of  Spokane,  as: 

I,  P.  K.  Pugh,  sherlif  of  Spokane  county,  Washington,  do  hereby 
certify  that  I  received  the  within  venire  on  the  13th  day  of  February, 
1909,  and  that  I  have  executed  the  same,  by  having  summoned  the 
following  named  persons  to  be  and  appear  before  the  superior  court, 
at  the  court  house  in  Spokane,  Spokane  county,  Washington,  on  the 
8th  day  of  March,  1909,  at  9:30  o'clock  in  the  forenoon,  to  serve  as 
grand  Jurors  for  said  county  and  state:  H.  C.  Ball,  J.  F.  Behman,  E.  A. 
Boswell,  J.  H.  Brighton,  E.  D.  Browne,  W.  B.  Crowley,  Ben.  P.  Davis, 
Chas.  Ehrenberg,  B.  G.  Fuller,  J.  R.  Gauldin,  J.  N.  Gomness,  Jas.  B. 
Gray,  Andrew  Hackett,  J.  R.  Herron,  W.  F.  Hertzberg,  E.  H.  Hughes, 
Garrett  B.  Hunt,  Wm.  Kelly,  Jr.,  E.  M.  Lewis,  Chas.  R.  Lewis,  P.  E. 
Marion,  F.  N.  Muzzy,  P.  Saffron,  I.  B.  Schoen,  Geo.  Watson;  and  have 
been  unable  to  find  the  following  named  persons  in  Spokane  county: 
J.  V.  Hubbard,  R.  T.  Kaufman,  R.  McKinley,  S.  R.  Wilson,  T.  C.  Wolf. 

This  6th  day  of  March,  1909. 

F.  K.  Pugh,  Sheriff; 
By  C.  E.  Long,  Deputy. 

Filed  Mar.  6,  1909,  at  1  p.  m. 
C.  E.  Atkinson,  Clerk; 
M.  M.  Richardson,  Deputy, 

Recorded  Jury  Journal  123,  page  18,  Records  of  Spokane  County, 
Washington. 

SUPERIOR  COURT  JOURNAL. 

Monday,  the  8th  day  of  March,  1909. 

Court  convened  at  9:30  a.  m. 

Present,  Honorable  Wm.  A.  Huneke,  Judge  presiding. 

Of  the  25  persons  on  whom  service  was  had,  all  reported  in  person 
at  this  court,  with  the  exception  of  J.  R.  Gauldin,  who  reported  by  tele- 
phone as  being  unable  to  attend  on  account  of  sickness,  and  the  court 
thereupon  excused  him  until  9:30  a.  m.,  March  10th,  1909.  The  court 
interrogated  those  summoned  as  to  their  qualifications  to  act  as  grand 
Jurors,  and  all  having  answered  in  a  satisfactory  manner,  they  were 
all  found  qualified.  The  court  then  heard  the  statements  of  those  de- 
siring to  be  excused  from  serving,  whereupon  the  court  for  good  and 
suiScienjt  reasons  there  and  then  shown  excused  the  following  named 
parties  from  serving  on  this  grand  Jury: 

(1)  F.  J.  Behman,  (2)  Garrett  B.  Hunt,  (3)  Chas.  Ehrenberg,  (4) 
J.  N.  Gomness,  (5)  E.  A.  Boswell,  (6)  W.  B.  Crowley,  (7)  Jas.  B.  Gray, 
(8)  P.  Saffron,  (9)  B.  G.  Fuller, 

—and  this  only  leaving  15  names  available,  it  was  deemed  unadvisable 
to  proceed,  and  an  additonal  twenty  names  were  ordered  drawn,  sum- 
moned and  to  report  at  the  court  house,  in  Spokane,  at  9:30  a.  m., 
Blarch  10th,  1909. 
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The  court  excused  thoee  present  until  9:30  a.  m.,  March  10th.  1909 
Court  adjourned  until  9:30  a.  m.,  March  9th,  1909. 
^,,     ,  Wm.  a.  HumcKE.  Judge, 

Minutes  on  return  of  grand  jury,  Court  Journal  115,  pages  466.  467. 
468,  Records  Superior  Court,  Spokane  County,  Washington. 

IN  THE  SUPERIOR  COURT  OF  THE  STATE  OP  WASHINGTON.  IN 
AND  POR  THE  COUNTY  OF  SPOKANE. 

In  the  Matter  of  Drawing  Grand  Jurors  for  the  Month  of  March,  1909. 

Now,  on  this  8th  day  of  March,  1909,  the  matter  of  drawing  grand 
jurors  for  the  month  of  March,  1909,  being  before  the  court,  it  is  by  the 
court. 

Ordered,  That  the  jury  commissioners  of  the  said  county,  and  the 
clerk  of  the  said  court,  be  and  appear  In  open  court,  on  the  8th  day  of 
March,  1909,  at  the  hour  of  1  o'clock  p.  m.,  for  the  purpose  of  drawing 
twenty  (20)  names  from  the  jury  box  of  the  said  county,  and  that  the 

same  be  summoned  to  appear  in  said  court  at  o'clock  in  the 

forenoon  on  the  10th  day  of  March,  1909. 

J.  D.  HiNKLE.  Judge. 

Filed  March  8,  1909. 

C.  E.  Atkinson,  Clerk; 
Otto  Blenneb,  Deputy. 

Recorded  Jury  Journal  123,  page  19.  Records  of  Spokane  County, 
Washington. 

IN  THE  SUPERIOR  COURT  OP  SPOKANE  COUNTY.  STATE  OP 
WASHINGTON. 
State  of  Washington,  County  of  Spokane,  as: 

I,  C.  E.  Atkinson,  clerk  of  the  superior  court  of  the  State  of  Wash- 
ington, for  the  county  of  Spokane,  do  hereby  certify: 

That  in  compliance  with  the  order  of  court,  made  on  the  Sth  day 
of  March.  1909.  the  jury  commissioners  of  the  said  county,  and  the 
clerk  of  the  said  court,  assembled  in  open  court,  and  in  the  presence 
of  such  persons  as  desired  to  be  present,  the  said  clerk  was  blindfolded 
and  the  box  containing  the  names  of  persons  eligible  for  jury  service 
was  well  shaken,  so  that  said  names  therein  contained  were  well  mixed, 
and  that  then  the  said  clerk,  so  blindfolded  as  aforesaid,  drew  from 
the  said  box,  twenty  (20)  names  as  ordered  by  the  court,  and  said 
names  were  then  certified  to  the  sheriff  of  said  county  for  service. 

In  witness  whereof.  I  have  hereunto  set  my  hand  this  8th  day  of 
March,  1909.  C.  E.  Atkinson,  Clerh. 

Original  entry  Journal  123,  page  19,  Records  of  Superior  Court,  Spo- 
kane County,  Washington. 

UNITED  STATES  OP  AMERICA— IN  THE  SUPERIOR  COURT  POR 
SPOKANE  COUNTY. 

The  State  of  Washington,  County  of  Spokane,  ss: 

To  THE  Sheriff  of  Sah)  County,  Greeting:  In  the  name  of  the 
State  of  Washington,  you  are  hereby  commanded  to  summon  20  good 
and  lawful  persons  from  the  body  of  Spokane  county,  to-wit: 

1  Joseph  T.  Baugher City  11  A.  B.  Humaiion Cltj 

2  R.  E.  BIgelow City  12  Jay  Lawyer City 

8  S.  D.  Coats City  13  P.  M.  Little City 

4  J.  T.  Crewdson Medical  Lake  14  H.  J.  Martin City 

6  D.  M.  Drumheller City  15  G.  W.  Oakes Medical  Lake 


6     L.  H._Elliott . .  Spokane  RFD  No.  3         16     Fred  Shirley   .^ . .  Clg 

.   ague 
9     A.  L.  Graves City         19     W.  R.  Winstead Cltr 


7  Ben  Ford Pla«a         17     J.  J.  Thles Hillyar. 

8  J.  J.  Garretts Sprague         18     Jacob  Trltt Cheney  RFD  S 


10     B.  D.  Harris Tyler         20     Geo.  Y.  Young Deer  Park 

— to  be  and  appear  before  the  superior  court  for  Spokane  county,  held 
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at  Spokane,  Spokane  county,  in  said  state,  at  the  court  house  in  Spo- 
kane, the  county  seat  of  said  county,  on  the  10th  day  of  March,  A.  D. 
one  thousand  nine  hundred  and  nine,  at  9:30  o'clock  in  the  forenoon 
of  said  day,  to  serve  as  grand  Jurors  on  the  part  of  the  county  of  Spo- 
kane, until  they  shall  thence  be  discharged,  and  have  you  then  and 
there  this  writ  with  your  return  indorsed  thereon. 

Witness,  the  Hon.  J.  D.  Hinkle,  Judge  of  said  court,  and  the  sea] 
thereof  affixed  this  8th  day  of  March,  A.  D.  1909. 

C.  E.  Atkinson,  Clerk; 
C.  D.  WooDFiix,  Deputy. 

[Seal  Superior  Court.] 

Recorded  Jury  Journal  123,  page  19,  Records  Superior  Court,  Spo- 
kane County,  Washington. 

Btate  of  Washington,  County  of  Spokane,  88 : 

I,  F.  K.  Pugh,  sheriff  of  county  and  state  aforesaid,  do  hereby  certify 
that  I  received  the  within  venire  on  the  8th  day  of  March,  1909,  and  that 
I  have  executed  the  same  by  having  summoned  the  following  named 
persons  to  be  and  appear  before  the  superior  court  at  the  court  house 
in  Spokane,  Spokane  county,  Wash.,  on  the  10th  day  of  March,  1909,  at 
the  hour  of  9:30  o'clock  in  the  forenoon  of  said  day,  to  serve  as  grand 
Jurors  for  said  county  and  state:  Joseph  T.  Baugher,  R.  E.  Bigelow, 
J.  T.  Crewdson,  D.  M.  Drumheller,-  A.  L.  Graves,  B.  D.  Harris,  Jay 
Lawyer,  H.  J.  Martin,  Fred  Shirley,  J.  J.  Thies.  Jacob  Tritt,  Geo.  Y. 
Toung;  and  have  been  unable  to  find  the  following  named  persons  in 
Spokane  county:     S.  D.  Coats,  J.  H.  Elliott,  Ben  Ford,  J.  J.  Garretts, 

A.  B.  Humason,  P.  M.  Little,  G.  W.  Cakes,  W.  R.  Winstead. 
Return  this  10th  day  of  March,  1909. 

F.  K.  Pugh,  Sheriff; 
By  C.  E.  Long,  Deputy. 
Filed  Mar.  10,  1909,  at  9:40  o'clock  a.  m. 
C.  E.  Atkinson,  Clerk; 
M.  M.  R1CHABD8ON,  Deputy. 
Recorded  Jury  Journal  123,  page  19,  Records  Superior  Court,  Spo- 
kane County,  Washington. 

SUPERIOR  COURT  JOURNAL, 

Wednesday,  the  10th  Day  of  March,  1909. 

Court  convened  at  9.30  a.  m. 

Present,  Honorable  Wm.  A.  Huneke,  Judge  presiding. 

[Venire  and  sheriff* 8  return  shown.} 

Of  the  twelve  above-named  persons  upon  whom  service  was  had  all 
reported  in  person,  and  the  court  interrogated  them  as  to  their  quali- 
lications  to  act  as  grand  Jurors.  All  were  found  qualified  except  B.  E. 
Harris,  and  Geo.  Y.  Toung,  who  said  they  could  not  read  and  write  the 
English  language,  and  for  this  reason  they  were  excused.  Jacob  Tritt 
was  excused  on  account  of  ill  health  and  Dan'l  Drumheller  was  excused 
at  his  own  request  on  account  of  age,  L.  Lawyer  and  H.  J.  Martin  were 
excused  at  their  own  request  for  good  sufficient  reasons  presented  to 
the  court,  and  A.  L.  Graves,  J.  R.  Herron,  E.  M.  Levis,  J.  H.  Brighton, 

B.  D.  Brown,  and  B.  D.  Harris  were  excused  by  the  court,  to  which 
P.  C.  Sullivan,  attorney  for  M.  J.  Gordon,  excepted.  The  name  of  P.  E. 
Maslon  was  ordered  corrected  to  read  P.  E.  Marion.  Counsel  for  M.  J. 
Gordon  waived  the  right  accorded  to  examine  the  Jurors  touching  upon 
their  qualifications  to  act  as  grand  Jurors,  and  also  to  challenge  any  of 
them  for  cause,  whereupon  the  following  sixteen  good  and  lawful  men 
were  found  qualified  and  declared  to  be  the  grand  Jury  on  the  part  of 
the  county  of  Spokane,  State  of  Washington,  to  serve  as  such  until  they 
are  discharged:     H.  C.  Ball,  Ben  F.  Davis,  J.  R.  Gauldin,  Andrew 
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Hackett,  Chas.  R.  Lewis,  P.  E.  Marion,  F.  B.  Muzzy,  I.  B.  Schoen,  Geo. 
Watson,  Wm.  Kelley,  Jr.,  J.  T.  Baugher,  J.  T.  Crewdson,  Fred  Shirley, 
R.  E.  Bigelow,  J.  J.  Thels,  W.  P.  Hertzberg— and  those  present  being  all 
except  J.  R.  Gauldin,  who  will  report  later,  were  sworn  in  as  such 
grand  jurors  by  taking  the  following  oath,  to-wit: 

"You,  as  grand  Jurors  for  the  body  of  the  county  of  Spokane,  do 
solemnly  swear  that  you  will  diligently  inquire  into  and  true  present- 
ment make  of  all  such  matters  and  things  as  shall  come  to  your  knowl- 
edge, according  to  your  charge;  the  counsel  of  the  state,  your  own 
counsel  and  that  of  your  fellows,  you  will  keep  secret;  you  shall  pre- 
sent no  person  through  envy,  hatred  or  malice;  neither  will  you  leave 
any  person  unpresented  through  fear,  favor,  affection  or  reward,  or 
hope  thereof,  but  that  you  will  present  things  truly  as  they  come  to 
your  knowledge,  according  to  the  best  of  your  understanding  and  ac- 
cording to  the  laws  of  this  state.    So  help  you  God.'' 

The  court  thereupon  charged  the  grand  jury  as  to  the  nature  of 
their  duties  and  appointed  George  P.  Walker  as  bailiff  to  attend  them, 
and  the  sheriff  detailed  Deputy  Sheriffs  C.  E.  Long  and  J.  T.  Logan  to 
be  in  attendance. 

Court  adjourned  until  9:30  a.m.  March  11th,  1909. 

Wm.  a.  Huneke. 

SUPERIOR  COURT  JOURNAL. 

Thursday,  the  11th  Day  of  Mabch,  1909. 
Court  convened  at  9:30  a.  m. 
Present,  Honorable  Wm.  A.  Huneke,  Judge  presiding. 

In  the  Matter  of  the  Orand  Jury  for  Spokane  County. 

J.  R.  Gauldin,  the  member  of  the  grand  jury  not  previously  sworn, 
appeared  in  open  court,  qualified  and  took  the  oath  required  as  a  grand 
juror,  as  heretofore  set  forth  fully  on  page  472  of  this  journal.  The 
court  then  charged  him  as  to  the  nature  of  his  duties  and  obligations 
as  such  grand  juror.  M.  J.  Grordon,  through  his  attorney,  Frank  Graves, 
entered  an  objection  to  this  last  Juror  taking  any  part  in  the  delibera- 
tions of  this  grand  jury  in  so  far  as  they  afliect  the  rights  of  said 
M.  J.  Gordon. 

Overruled. 

It  having  come  to  the  knowledge  of  the  court  that  the  stenographer 
for  the  prosecuting  attorney  had  been  present  at  yesterday's  session  of 
the  grand  jury  and  reported  the  proceedings  thereof  and  afterwards 
transcribed  the  same,  Harry  Clark,  the  said  stenographer,  came  Into 
court,  was  sworn  as  to  the  disposition  of  said  notes  and  transcription 
thereof  and  turned  them  all  over  to  the  court,  and  all  copies  of  the 
same,  and  the  court  in  person  thereupon  destroyed  all  said  records  and 
ordered  that  no  one  but  the  prosecuting  attorney  and  one  witness  be 
permitted  to  be  present  at  the  sessions  of  the  grand  Jury. 

Later  in  the  day  Fred  C.  Pugh  came  into  court  and  announced  that 
he  had  appointed  John  H.  Pellitier.  a  regularly  qualified  and  practicing 
attorney,  his  deputy  to  assist  him  in  his  work  before  the  grand  Jury; 
whereupon  F.  T.  Post,  Frank  Graves  and  P.  C.  Sullivan,  attorneys  for 
M.  J.  Gordon,  made  formal  protest  against  any  notes  being  made  of  the 
proceedings  of  the  grand  Jury  except  by  the  regular  clerk  thereof. 

The  court  having  heard  the  argument  of  counsel,  took  the  matter 
under  advisement  until  9:30  a.m.  March  12th,  1909. 

Court  adjourned  until  9:30  a.m.,  March  12th,  19p9. 

Wm.  a.  Huneke. 
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IN  THE  SUPERIOR  COURT  OP  THE  STATE  OP  WASHINGTON,  IN 
AND  POR  THE  COUNTY  OP  SPOKANE. 

In  the  Mattes  of  the  Grand  Jxjby  por  Spokane  County,  Washington, 
FOR  the  Year  of  1909. 

State  of  Washington,  County  of  Spokane,  as. 

I,  C.  E.  Atkinson,  clerk  of  the  superior  court  of  the  State  of  Wash- 
ington for  the  county  of  Spokane,  do  hereby  certify  that  the  above  and 
foregoing  are  full,  true  and  correct  copies  of  the  following,  to-wit: 

Order  for  drawing  of  grand  jurors,  dated  Feb.  13th,  1909; 

Certificate  of  clerk  as  to  said  drawing,  dated  Peb.  13th,  1909; 

Venire  issued  and  served  on  sherift  on  Feb.  13th,  1909; 

Sheriffs  return  on  said  venire; 

Journal  entry  showing  grand  jurors  reporting.  March  8th,  1909; 

Order  for  drawing  of  additional  grand  jurors,  dated  March  8th,  1909 ; 

Certificate  of  clerk  as  to  drawing,  dated  March  8th,  1909; 

Venire  issued  and  served  on  sheriff  on  March  8th,  1909; 

Sheriff's  return  on  said  venire; 

Journal  entry  showing  grand  jurors  reporting,  March  10th,  1909;  and 
also  showing  those  excused,  the  oath  administered,  and  appointment  of 
bailiff  and  deputy  sheriffs  detailed  to  be  in  attendance  upon  grand  Jury; 
— as  the  same  now  appears  on  file  and  of  record  in  my  office. 

In  Testimony  Whereof,  I  have  hereunto  set  my  hand  and  aflSxed  the 
seal  of  said  court,  this  23rd  day  of  July,  1909. 

C.  E.  Atkinson,  Clerk; 

[seal]  M.  M.  Richardson,  Deputy. 

Wednesday,  the  4th  Day  of  August,  1909. 
A  court  convened  at  4:15  p.  m. 
Present,  Hon.  Wm.  A.  Huneke,  judge  presiding. 

In  the  Matter  of  the  Grand  Jury  in  and  for  Spokane  County* 

The  court's  attention  having  been  called  to  the  fact  that,  through  a 
mistake  and  inadvertence,  th^  Court  Journal  for  Wednesday,  the  10th 
day  of  March,  1909,  page  472.  fails  to  disclose  the  fact  of  the  appoint- 
ment of  Ben  P.  Davis  as  the  foreman  of  the  grand  jury,  which  jury  was 
sworn  and  charged  on  said  day,  which  appointment  of  said  Ben  P.  Davis 
as  foreman  of  said  grand  jury  was  made  in  open  court  by  Hon.  Wm.  A. 
Huneke,  judge  of  the  superior  court,  on  the  10th  day  of  March,  1909,  it 
is  therefore  ordered,  so  as  to  correct  and  complete  the  journal  of  said 
court,  on  the  10th  day  of  March,  1909.  that  this  entry  be  considered  as 
of  that  date,  on  which  date  said  appointment  was  made  and  on  which 
date  said  appointment  should  have  been  recorded  in  the  journal  of  this 
court. 

Done  in  open  court  this  4th  day  of  August,  1909. 

Wm.  a.  Huneke,  Judge. 

State  of  Washington,  County  of  Spokane,  sa. 

Certificate. 

I.  C.  E.  Atkinson,  clerk  of  the  superior  court  of  the  State  of  Wash- 
ington, for  the  county  of  Spokane,  do  hereby  certify  that  the  above  and 
foregoing  is  a  true  and  correct  copy  of  the  entry  appearing  on  page  4 
of  Superior  Court  Journal  No.  124.  dated  August  4.  1909.  as  the  same 
now  appears  on  file  and  of  record  in  my  office. 

In  Testimony  Whereof,  I  have  hereunto  set  my  hand  and  al&xed 
the  seal  of  said  court  this  5th  day  of  August.  1909. 

C.  E.  Atkinson,  Clerk; 

[seal]  By  C.  D.  WooDFiLL,  Deputy. 
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Ben  F.  Davis,  being  a  witness  called  on  behalf  of  the  com- 
plainants, after  having  first  been  duly  sworn,  testified  as  follows  : 
Direct  Examination — 

Br  Mr.  Manages  Edge:     Q.   State  your  full  name? 

A.    Ben  F.  Davis. 

Q.    Where  do  you  live.  Mr.  Davis? 

A.    Spokane. 

Q.    How  long  have  you  lived  there? 

A.    Fourteen  years. 

Q.  State  whether  or  not  you  are  a  member  of  the  grand  Jury  that 
was  empanneled  in  Spokane  county  on  March  10th? 

A.    I  am. 

Q.    That  grand  Jury  still  In  existence? 

A.    Yes,  sir. 

Q.  State  whether  or  not,  and  what  position  you  held  in  that  grand 
Jury? 

A.    I  was  appointed  foreman  by  the  court. 

Q.  Was  this  grand  Jury  in  session  on  or  about  the  20th  day  of  April 
of  this  year? 

A.    It  was. 

Q.  I  will  ask  you  whether  or  not  that  grand  Jury  undertook  to  in- 
vestigate the  affairs  of  the  Pacific  Live  Stock  Association? 

A.    It  did. 

Q.    What  was  the  purpose  of  that  investigation? 

A.  To  inquire  if  there  had  been  any  offense  committed  against  the 
state  in  the  embezzling  of  the  funds  of  the  Pacific  Live  Stock  Associa- 
tion. 

Q.  In  pursuance  of  that  investigation,  did  you  call  Mr.  Schively  be- 
fore the  grand  Jury? 

A.    I  did. 

Q.    Was  any  oath  administered  to  him? 

A.    It  was,  and  by  me. 

Q.    You  administered  the  oath  as  foreman  of  the  grand  Jury? 

A.    I  administered  all  oaths  to  each  witness. 
^      Q.    Did  Mr.  Schively  object  to  testifying  before  the  grand  Jury? 

A.    He  did  not. 

Q.  During  the  course  of  his  testimony  before  the  grand  Jury  was 
Mr.  Schively  questioned  as  to  a  transaction  he  had  with  E.  R.  Ward,  by 
virtue  of  which  Schively  became  president  and  trustee  of  the  Pacific 
Live  Stock  Association? 

A.    He  did. 

Q.    Was  he  questioned  as  to  that? 

A.    He  was. 

Q.  State  in  substance  what  his  testimony  was  in  reference  to  the 
agreement  between  himself  and  Ward  by  which  Ward  turned  over  to 
him  his  privileges  and  interests,  or  whatever  he  had  to  turn  over. 

A.    He  testified— 

Bt  Mr.  Israel:  Now,  if  it  please  the  court,  I  Interpose  an  objection 
at  this  time.  Of  course  we  are  proceeding  very  informally  here»  but  in 
testing  a  question  of  perjury,  the  witness  should,  without  any  deviation 
at  any  time,  first  state  the  question  that  was  asked  and  the  answer  that 
was  made.    This  witness,  who  is  going  to  testify  as  to  what  the  witness 
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testified  to,  it  is  for  him  to  say  what  the  testimony  was  that  was  asked 
and  what  the  answer  was  that  was  made. 

By  the  Presiding  Offices:  The  defendant  desires  you  to  ask  what 
questions  were  asked  Mr.  Schively  and  what  his  answers  were. 

By  Mr.  Lee:  Now,  Mr.  President,  the  law  on  tliat  is  entirely  differ- 
ent,  and  counsel  for  respondent  knows  it.  Oreenleaf,  In  his  work  on 
Evidence,  has  this  to  say:  "It  is  not  necessary  under  an  indictment 
for  perjury  that  the  proof  should  be  in  the  same  words,  or  that  the 
witness  take  any  note  of  his  testimony,  it  being  to  prove  substantially 
what  he  said  and  all  he  said  upon  the  point  in  question."  This  witness* 
wouldn't  remember  everything  verbatim — the  questions  propounded  and 
the  answers  given.  All  that  he  has  to  give  is  the  substance  of  the  ques- 
tions and  the  answers;  that  is  the  rule,  and  counsel  knows  that  it  ia 
well  established  by  the  courts  that  if  he  states  in  substance  what  the 
testimony  was,  that  is  sufficient. 

By  Mr.  Israel:  Of  course  that  is  the  rule;  I  have  known  that  since 
I  was  a  boy  myself.  I  don't  expect  this  witness  to  repeat  anything  but 
the  substance  of  the  question,  and  the  substance  of  the  answer,  but  I 
want  the  witness  to  state  the  substance  of  the  question  and  of  the  an- 
swer, in  relation  to  these  matters,  and  not  have  counsel  to  suggest  if 
anything  was  said  or  answered;  that  is  what  I  am  objecting  to — the 
form  of  counsel's  question. 

By  the  Presiding  Officer:  I  think  your  question  should  be  modified 
so  that  the  witness  in  the  chair  will  testify  as  to  what  question  was 
propounded  to  Mr.  Schively  and  what  answer  was  given,  as  near  as  he 
can  remember. 

By  Mr.  Edge:  Mr.  Davis,  just  testify  in  your  own  words  what  was 
asked  Mr.  Schively  and  what  he  answered  in  reference  to  the  agreement 
between  himself  and  Ward,  as  near  as  you  can. 

A.  In  answering  that,  Mr.  Edge,  will  it  be  necessary  to  go  back  to 
the  foundation  of  this — now,  to  jump  right  into  this  as  to  the  question 
or  go  back  and  say  why  we  came  up  to  this  point? 

Q.  No,  I  asked  you  to  repeat  as  near  as  you  can  the  questions  and 
answers  touching  upon  this  agreement  between  Ward  and  Schively — 
just  that  phase  of  it  now — I  will  get  to  the  other  part  of  it  later. 

A.  We  asked  Mr.  Schively  if  he  paid  Mr.  Ward— bought  Mr.  Ward's 
interest  in  the  Live  Stock  Association  for  $1,200 — and  he  said  he  did 
not.    Was  that  the  question  you  wanted  answered? 

Q.  What  was  said  by  him  with  reference  to  any  agreement  he  had 
with  Ward? 

A.  He  said  he  had  no  agreement  whatever  with  Mr.  Ward;  that  he 
was  working  on  a  flat  basis  of  $400  per  month;  that  the  Pacific  Live 
Stock  had  no  agreement  whatever  with  Mr.  Ward. 

Q.     No  agreement  by  virtue  of  which  Ward  went  out? 

A.    None  whatever. 

Q.    Was  that  the  agreement  that  you  were  questioning  him  about? 

A.    Yes. 

Q.  What  was  asked  and  what  were  the  answers  with  reference  to 
any  notes  executed  by  him  to  Mr.  Ward? 

A.  We  asked  him  if  he  had  gave  Mr.  Ward  three  notes  of  $400  each» 
and  he  said  that  he  did  not  and  knew  nothing  about  them  whatever. 
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Q.  What  were  the  questions  and  answers,  as  near  as  you  can  recol- 
lect, as  to  the  basis  that  he  was  paid  on,  millage  or  salary? 

A.  He  denied  emphatically  that  he  was  paid  on  a  millage  basis,  and 
said  that  he  was  paid  a  flat  salary  of  $400  per  month. 

Q.  Now,  you  heard  this  forenoon,  Mr.  Davis,  of  the  existence  of 
these  three  notes.  State  what  efforts  the  grand  Jury  made,  or  yourself 
or  any  one,  to  find  out  where  these  three  notes  were? 

A.  We  made  every  effort  we  knew  of  possibly  to  obtain  those  notes. 
We  asked  Mr.  Schively  for  those  notes;  we  asked  him  where  they  were. 
We  asked  Mr.  Ward  and  Mr.  Schrock,  also,  and  Mr.  Lloyd  E.  Ganby, 
who  was  receiver  at  that  time  of  the  company,  and  also  Billy  Donovan, 
who  was  assistant  prosecutor  and  who  had  charge  of  the  case,  and  it 
was  impossible  to  secure  those  notes  anywhere. 

Q.  Did  Ganby  at  that  time  have  possession  of  all  the  papers  and 
books  of  the  company? 

A.    He  claimed  he  had. 

Q.    He  at  that  time  was  receiver  of  the  company? 

A.    He  was. 

Q.  And  where  did  you  get  the  books  and  papers  that  you  did  get 
before  you? 

A.    From  Mr.  Ganby. 

Q.  And  you  say  you  endeavored  to  procure  the  notes  from  him  or 
find  out  from  him  where  they  were? 

A.    Yes. 

Q.  Did  Mr.  Schrock  ever  ask  permission  to  look  over  the  books  to 
find  these  notes?  Was  there  anything  said  about  that? 

A.  I  believe  at  one  time  he  said  he  could  find  them.  We  said,  "Here 
are  the  books";  but  he  didn't  find  them. 

Q.  Did  you  have  everything  connected  with  the  company  there  be- 
fore you? 

A.  I  don't  know  whether  we  did  or  not;  we  had  a  number  of  books 
there. 

Q.  Did  you  ask  Mr.  Schively  anything  about  these  three  checks  that 
were  drawn  in  favor  of  the  Fidelity  Bank? 

A.    Yes,  sir;  he  didn't  seem  to  know  anything  about  them. 

Q.  Why  were  the  grand  jury  concerned  about  the  disposition  of 
the  $1,200? 

A.  We  were  investigating  the  Pacific  Live  Stock,  and  there  had 
been  charges  made  against  them  through  the  prosecuting  attorney's 
office  as  to  the  officers,  and  Mr.  Schively  being  one  of  them,  we  called 
him  to  examine  him  in  regard  to  these  $1,200  checks,  and  other  in- 
cidents. 

Cross-Examination — 

By  Mr.  Israel:  Q.  It  was  generally  known  from  the  receivership 
of  Murray  that  there  was  some  mysterious  transaction  In  this  in- 
surance company's  affairs  regarding  $1,200,  wasn't  there — that  there 
was  a  $1,200  Item  In  the  Insurance  company  In  the  hands  of  the  re- 
ceiver that  didn't  seem  to  be  straight;  that  was  the  circumstances  when 
you  went  to  Investigate? 

A.    It  was. 

Q.  And  you  called  Mr.  Schively  before  you  as  one  of  the  oificers 
and  endeavored  to  get  at  the  bottom  of  It? 

A.    Yes.  sir. 

Q.  And  he  freely  and  voluntarily  answered  any  question  you  asked 
him? 

A.    He  did. 
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Q.  Didn't  claim  any  privileges — didn't  quibble  with  you  in  tlie 
least? 

A.  No,  sir. 

Q.  Told  you  everything  he  Icnew  about  the  matter? 

A.  Apparently  so. 

Q.  Was  frank  in  giving  his  answers  to  you;  he  didn't  hesitate  in 
testifying  at  all,  Mr.  Davis,  did  he? 

A.  Well,  there  were  some  of  his  answers  that  weren't  clear  to 
us. 

Q.  That  weren't  clear  to  you.  Now,  he  persisted  before  you  that 
he  had  never  got  this  $1,200,  didn't  he? 

A.    He  did. 

Q.  Tou  showed  him  these  three  checks  for  $400  each,  signed  by 
Schrock  and  payable  to  the  Fidelity  Company,  one  of  them  signed  by 
himself  as  president  of  the  company? 

A.    Yes.  sir. 

Q.    And  he  still  insisted  that  he  never  got  that  money? 

A.    He  did. 

Q.    And  you  were  never  able  to  find  the  notes? 

A.    No,  sir,  never  was. 

Q.    The  receiver  couldn't  find  them? 

A.    No,  sir. 

Q.    And   Mr.   Schrock  couldn't  find   them? 

A.    He  couldn't  find  them. 

Q.    Schrock  told  you  that  he  had  turned  them  over  to  the  receiver? 

A.    Yes. 

Q.    He  claimed  he  turned  them  over  to  the  receiver? 

A.    I  believe  he  did;   I  am  not  positive. 

Q.  And  Schively,  you  had  him  in  there  about  two  hours,  didn't 
rou? 

A.    I  think  more  than  that 

Q.    Longer  than  that? 

A.    I  think  so. 

Q.  And  during  that  entire  examination  you  were  going  over  his 
affairs  in  connection  with  this  company? 

A.    Yes,  sir. 

Q.  And  you  called  him  in  and  tried  to  get  some  admission  out  of 
him  as  to  this  $1,200. 

A.    We  did. 

Q.    And  he  persisted  that  he  never  saw  these  checks? 

A.    One  of  them,  he  admitted  that,  after  we  showed  his  signature. 

Q.  And  he  said  that  was  his  signature  as  president  of  the  com- 
pany? 

A.    Yes. 

Q.  But  he  still  persisted  that  check  never  came  to  him  for  any  pur- 
pose? 

A.    He  claimed  he  never  received  the  money. 

Q.  Now,  he  also  as  persistently  claimed  that  he  worked  on  a  flat 
rate  of  $400  a  month  for  that  company,  and  settled  at  $400  a  month, 
didn't  he? 

A.    He  didn't  say  he  settled  at  $400  a  month: 

Q.  He  wasn't  on  a  millage  or  commission  basis,  but  a  flat  salary, 
he  said? 

A.    On  a  flat  salary,  yes. 
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Q.    He  said  he  never  did  make  any  deal  to  buy  Mr.  Ward's  Interest 
at  all? 
A.    Yes. 

At  5K)0  p.  m.  an  adjournment  was  taken  until  Thursday, 
August  19,  1909,  at  9:30  a.  m. 


Senate  Chamber, 
Olympia,  Wash.,  August  19,  1909. 

The  Senate,  sitting  as  a  court  of  impeachment,  convened  at 
9  :S0  a.  m. 

By  the  President:     Senator  Booth  will  take  the  chair. 

By  the  Presiding  Officer:  The  Senate  will  now  come  to  order 
as  a  court  of  impeachment,  and  counsel  will  proceed. 

[Benjamin  F.  Davis  on  the  stand.] 

Cross-Examination  Continued — 

By  Mr.  Israel:  Q.  Now,  Mr.  Davis,  look  at  this  paper  which  is 
marked  "Article  25,"  numbered  16,  and  state  if  that  paper  was  before 
the  grand  jury  at  the  time  of  examining  Mr.  Schively?  [Handing  uHt- 
ness  paper,] 

A.     [Examining  paper.]    Yes,  I  believe  it  was. 

Q.  Was  that  the  principal  paper  that  the  grand  jury  had  before 
it  at  the  time  it  was  examining  Mr.  Schively  as  to  his  having  been  on 
a  commission  basis — on  a  millage  basis — or  having  been  a  party  to 
these  notes  we  speak  of  in  purchasing  Mr.  Ward's  interest? 

A.    We  had  the  books  also. 

Q.    You  had  the  books  and  you  used  this  also?    [Indicating.] 

A.    Yes,  sir. 

Q.    Who  had  furnished  this  to  you. 

A.    Mr.  Ganby,  the  receiver  for  the  Pacific  Live  Stock  Association. 

Q.  And  in  the  face  of  this,  Mr.  Schively  throughout  the  several 
hours  of  his  examination  persisted  that  he  had  been  on  a  salary  basis? 

A.    Yes,  sir. 

Q.    And  persisted  that  he  had  never  purchased  the  Ward  interest? 

A.    Yes,  sir. 

Q.  And  persisted  in  his  statement  that  he  had  never  participated  in 
mUlage? 

A.    Yes,  sir. 

Q.  And  persisted  in  his  statement  that  he  had  never  received  any 
money  that  you  claim  was  credited  to  his  account — charged  to  his 
account  in  paying  Ward? 

A.    Yes,  sir. 

Q.  And  you  were  unable  to  shake  him  in  any  one  of  these  three 
propositions?     He  persisted  in  all  three  of  them? 

A.     Yes,  sir. 

Q.  And  it  was  the  belief  of  the  grand  jury  that  he  was  on  a 
millage  basis — 

By  Mr.  Manager  Edge:     I  object  to  that. 

By  Mr.  Israel:  I  will  withdraw  that.  The  indictment  states 
what  the  grand  jury's  belief  was.    I  believe  that  is  all,  Mr.  Davis. 
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Bt  Mb.  'Managsb  Bdqb:     We  will  call  Mr.  Schoen. 

Bt  Mb.  Isbael:  One  moment,  please.  I  would  like  to  have  the 
privilege  of  calling  Mr.  Hunter,  the  l^ookkeeper,  on  further  re-cro&&- 
examl nation  to  straighten  out  this  ledger  .account  a  little  more. 

Bt  the  Pbesidinq  Offigeb:     The  witness  will  be  recalled. 

R.  W.  Hunter,  a  witness  produced  on  behalf  of  the  complain- 
ants herein,  having  been  heretofore  sworn,  now  being  recalled 
for  further  re-cross  examination,  testified  as  follows: 

Re-VroaS'Exavipination — 

Bt  BlB.  Isbael:  Q.  Now,  please  speak  up  so  that  all  of  the  senators 
can  hear  you.  Now,  Mr.  Hunter,  calling  your  attention  again  to  this 
statement  you  made  dut  at  the  direction  of  your  superior  officer  of  the 
account  of  John  Schively,  I  find  here  the  last  item  of  charge  to  have 
been  this  check  [indicating],  number  5175,  given  on  the  8th  day  of 
October  to  Mr.  Schively,  for  two  hundred  and  sixty  dollars  and  fifty 
cents.  I  will  show  you  this  check.  Now,  the  last  charge  on  his 
account  is  on  the  8th  day  of  October,  and  it  is  a  charge  of  that  amount 
of  money.    That  is  correct,  is  it  not? 

A.    Tes,  sir. 

Q.  The  check  is.  wholly  in  the  handwriting  of  Mr.  Schrock,  is  it 
not? 

A.    Yes,  sir. 

Q.    And.  it  is  not  signed  by  anybody  but  Mr.  Schrppk? 

A.     No,  sir. 

Q.  Now  then,  I  will  call  your  attention  to  the  ledger  account,  page 
275,  Mr.  Hunter.  Now,  at  the  time  you  made  out  this  statement,  this 
Schively  account  was  not  closed,  wa^  it?    . 

A.    No,  sir. 

Q.  Not  balanced;  the  last  credit  item  that  appeared  on  the  ledger 
at  the  time  you  made  this  «out  [indicati^ff]  was  the  item  of  October 
8th— Bennington,  |400? 

A.     Yes,  sir. 

Q.  These  items— Schrock,  ch^ck  4055,  journal  page  198,  |30.00; 
and  the  item  of  October  8th,  Com.  Journal  199,  $36.35;  and  the  item  of 
October  8th,  page  199,  $14.90;  and  the  item*  of  October  8th,  insurance 
department  fees.  Journal  199,  $351.75 — ^to  make  the  account  balance,  were 
entered  on  the  ledger  account  here  after  this  statement  was  made  out? 
[Indicating.] 

A.    Yes,  sir. 

Q.    This  statement  was  made  out  after  those  entries  were  made? 

A.     [Examining.]    Yes,  that  is  correct. 

Q.  Now,  as  to  the  debit  side  of  this  ledgier;  there  was  nothing 
in  there  on  the  debit  side  after  the  account  was  made  out,  but  all  of 
the  debits  were  there  before  the  account  was  made  out? 

A.  Yes;  I  might  call  attention  to  one  item  included  in  this.  This 
$30.00  item  was  in  the  account  previous  to  that. 

Q.  You  think  this  item  of  $30.00,  which  was  credited  to  Schively 
on  October  8th  and  charged  to  Schrock,  was  on  there  before  you  made 
out  this  statement? 

A.    Yes. 

Bt  B£b.  Lee:     Do  not  make  any  marks  on  that  statement  there. 
Bt  Mb.  Israel:^    No,  don't  make  any  marks  on  that.     I  did  not 
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notice  what  he  was  doing.  Wait  until  I  give  you  some  scratch  paper. 
Don't  put  anything  on  that  exhibit 

A-     [WitnesB  figures.]     That  is  right 

Q.  That  item  was  on  the  ledger  previous  to  the  time  you  made  up 
this  account?  It  was  not  one  of  the  items  that  was  added  to  the  ledger 
to  make  it  correspond  with  the  account? 

A.    No.  sir. 

Q.  Now,  you  made  this  out  on  the  9th  or  10th  of  October,  a  day  or 
two  after  this  October  8th  check  came? 

A.    I  think  it  was  on  the  same  date. 

Q.  These  items,  you  say,  were  all  on  the  ledger  < before  the  check 
was  made  out? 

A.    Yes.  sir. 

Q.    Was  this  one  made  out  after  that?    [Indicating.] 

A.    Yes,  sir. 

Q.  Don't  you  remember  it  was  either  the  following  day  or  the  day 
after  the  check  came  in — 

A.    It  was  only  a  day  or  so  afterwards,  if  not  on  the  same  afternoon. 

Q.    But  it  was  after  the  $260.50  transaction? 

A.    Yes,  sir. 

Q.  Now  then,  once  more,  page  198  of  the  Journal  seems  to  be  the 
posting  of  the  $30.00  that  was  charged  to  Schrock  and  credited  to 
Schively  on  October  8th,  does  it  not? 

A.    Yes. 

Q.  And  the  check  number  is  given  as  4055.  Now,  Just  read  the 
Journal  entry,  page  198,  in  regard  to  that  item. 

A.    This  item  here?    [Indicating.] 

Q.    No.  sir.   the  item  below. 

A.  [Reading.]  Page  198,  October  8th;  the  entry  is  J.  B.  Schrock 
to  J.  H.  Schively.  check  No.  5044.  This  entry  is  made  as  per  instruc- 
tions of  J.  B.  Schrock. 

Q.    Check  No.  6044.    What  was  the  date  of  check  No.  6044? 

A.    September  24th,  1906— 

Q.    Read  what  the  stub  is. 

A.  W.  J.  Walker,  amount  $120.00,  account  Schrock  $20.00,  Cope- 
land  $30.00,  Schively  $30.00. 

Q.  Now.  look  at  that  statement  of  the  charges  against  Schively 
and  we  find,  do  we  not  that  on  September  26th  in  this  account  yon 
have  got  htm  charged  with  $30.00.    That  is  true,  is  it  not? 

A.    Yes.  that  is  true;  yes.  sir. 

Q.  Now.  let  us  have  the  stub  that  is  called  for  in  this  Journal 
entry  of  October  8th — this  $30.00  item — this  entry  made  as  per  in- 
structions of  J.  B.  Schrock.  Let  us  have  that  stub,  gentlemen,  [address- 
ing counsel  for  the  opposite  side]  of  check  No.  4055. 

Bt  Mr.  Manageb  Edge:     I  do  not  know  whether  that  is  here  or  not 

By  Mb.  Israel:     The  s.tub  is  not  here. 

Bt  Mr.  Manager  Edge:  Those  are  the  only  stubs  we  have,  Mr. 
Israel.  [Indicating.] 

A.    That  is  an  error  in  the  number  of  the  check,  the  notation. 

Q.    Then  check  No.  4055  was  for  losses  that  were  paid? 

A.    Yes.  sir. 

Q.  Mr.  Schively  had  already  been  charged  with  the  $30.00  out  of 
check  No.  5044? 

A.    That  should  be  the  number  of  the  check  in  that  notation. 
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Q.  Do  you  think,  then,  that  they  were  attempting  to  give  Mr. 
Schively  credit  with  one-third  of  the  $120.00  on  October  8th? 

A.    Yes,  the  contention  was  this:     That  Mr.  Schively  was — 

Q.    Never  mind  about  that. 

Bt  Mb.  Manager  Edge:  Let  him  answer;  he  has  the-  right  to 
explain. 

By  Mb.  Isbael:     It  is  not  responsive  to  my  question. 

Bt  the  Fbbsidino  Officeb:  What  was  the  question?  Answer  the 
question. 

A.  I  will  answer  that  and  say  yes;  they  attempted  to  give  him 
credit  at  that  time. 

Q.  Tou  are  quite  positive  that  entry  was  not  ordered  by  Mr.  Schrock 
on  that  date,  because  he  was  indebted  to  Mr.  Schively  in  the  sum  of 
$30.00,  and  did  not  tell  you  to  charge  $30.00  against  his  account  and 
credit  it  to  Mr.  Schively? 

A.     I  do  not  understand  that  question  now. 

Bt  the  Pbesiding  Offices:     Read  the  question. 

[Question  read.] 

A.    That  is  on  October  8th? 

Q.    That  is  on  October  8th? 

A.    I  wouldn't  be  positive  as  to  that. 

Q.  Now,  then,  I  show  you  a  little  paper  here,  and  ask  you  what  it 
Is;  have  you  ever  seen  any  of  these  before,  if  you  know  what  they  are? 
[Handing  toitness  paper.] 

A.  [Examining  paper.]  That  is  a  certificate  of  membership — ^the 
receipt  for  membership. 

By  Mb.  Israel:  Mr.  Clerk,  I  would  like  to  have  that  marked 
"Article  25,  Defendant's  Identification  C." 

[Paper  marked  ** Article  25,  Defendant* 8  Identifladion  (?."] 

Q.  Now,  Mr.  Witness,  I  am  going  to  ask  you  to  take  this  bunch  of 
canceled  checks  that  are  here  in  evidence,  of  payments  made  to  John 
Schively,  and  I  am  going  to  ask  you  to  take  this  scratch  pad  and  I  want 
you  to  go  over  Mr.  Schively's  account.  I  want  to  go  over  Mr.  Schively's 
account  with  you  from  your  books  upon  this  proposition:  From  the  10th 
day  of  July  until  the  8th  day  of  October,  or  for  a  period  of  three  months 
less  two  days,  you  compute  what  would  be  due  a  man  for  a  period  of 
three  months,  less  two  days,  at  a  salary  of  four  hundred  dollars  per 
month. 

Bt  Mb.  Manager  Edge:  I  object  to  that  That  is  a  matter  for  the 
Jury  to  determine.  It  is  not  a  matter  for  the  witness  to  testify  to  of 
what  would  be  due  a  man  three  months  at  four  hundred  dollars  a 
month.  Any  one  knows  that  is  $1,200.00. 

Bt  Me.  Israel:     It  is  not.    It  is  $1,173.33  1-3. 

Bt   the  Pbesidinq  Offices:     The  objection  will   be  sustained. 

Bt  Mr.  Israel:  I  want  to  state  to  the  members  of  the  Senate  that 
I  want  to  show  that  John  Schively  committed  no  perjury  when  he  tes- 
tified that  he  was  employed  on  a  flat  salary  of  four  hundred  dollars 
per  month,  and  settled  on  the  rate  of  four  hundred  dollars  per  month. 

Bt  the  Presiding  Officer:  The  objection  has  been  sustained,  Mr. 
Israel.  It  seems  to  me  you  can  make  your  argument  at  the  close  of 
your  case. 
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By  Mb.  Isbaisx:  I  wanted  to  say  that*  with  the  books  now  I  wanted 
to  figure  that  they  were  not  Items  of  settlement 

Q.  Now.  you  find,  do  you  not,  that  a  man  working  for  a  salary  of 
1400.00  a  month,  who  worked  three  months,  less  two  days,  would  have 
earned  |1, 173.33  1-3,  don't  you? 

A.    Yes,  sir. 

Q.  Now,  then,  we  will  take  your  items  of  this  account  and  first 
take  check  No.  4022,  for  Northern  Pacific  railroad  ticket,  $77.50,  and 
charge  it  against  the  account.  You  have  a  check  thefe  for  that  amount, 
have  you  not? 

A.    I  have  hot  the  check  here. 

Q.  You  have  a  check  noted  here  for  that  amount?  [Referring  to 
list] 

A.    Yes. 

Q.  Next  charge  him  with  traveling  expenses,  a  check  for  traveling 
expenses,  No.  4024,  for  $74.25;  next  charge  him  on  July  10th,  the  day  he 
was  supposed  to  go  to  work,  with  check  No.  4245,  for  an  advance  of 
$200.00  on  account.  Next  charge  him  on  October  27th  by  check  No. 
4760  for  $100.00. 

Bt  Mb.  Manages  Edge:     October  27th? 

Q.  August  27th»  check  No.  4760,  for  $100.00;  next  charge  him  on 
September  24th  with  check  no  5044,  for  $30.00;  next  charge  him  on 
September  26th  with  check  No.  5062,  for  $22.00;  next  charge  him  in 
the  same  month,  Septen^ber  26th,  with  <:heck.No.  5069,  for  $3d.00;  on 
September  29th,  charge  him  with  check  No.  5077,  for  $310.10.  Is  that 
right? 

A.    $310.10,  is  it. 

Q.  Yes,  sir.  Next  charge  him  on  October  3rd  with  check  No.  5135, 
for  $3.00;  charge  him  again  on  October  6th  with  check  No.  5167,  with 
$50.00;  charge  him  on  October  8th,  the  day  that  he  left  the  company, 
with  check  No.  5174,  for  $40.00.    Ho^  much  money  has  he  drawn? 

By  Mb.  Manages  Edge:  We  object  to  that,,  if.  the  cpurt^ please, 
unless  counsel  will  read  to  him  all  the  Items  of  the  account  Now,  .he 
has  picked  out  a  few  items  wfthbut  going  throughout  the*  accounts, 
and  asks  him  how  much  that  Is.  That  is  not  material,  it  he  desires  to 
put  in  all  the  items  of  the  account,  we  have  no  objection  to  him  doing 

BO. 

By  Mb.  Isbael:     I  am  going  to  get  them  all  In. 
By  the  Pbesidino  Offices:     The  objectioa  is  overruled,  Mr.  Edge. 
You  can  bring  that  point  in  on  re-direct 

Q.    What  totals  have  you? 

A.     $936.85. 

Q.  Please  subtract  that  from  $1,173.33  1-3,  that  would  be  due  the 
man  for  the  labor  during  the  two  months  and  twenty-eight  days,  and 
what  balance  have  you  left  due  him? 

A.     $246.58. 

By  a  Se^atob:     ^236.00? 

A.    $236.00,  I  should  say. 

Q.  Now,  then,  take  the,  itepi  that.ls  in  the. credit  in  this  account 
and  that  you  say  is  an  erroneous  marking  of  the  check,  and  which 
reads,  "Charge  Schrock,  credit  Schively  from  Schrock,"  and  which  you 
say  is  erroneous,  giving  the  wrong  number  of  the  check,  as  giving  a 
check  of  the  liability  that  was  paid  and  which  yau  say  Is  not  the 
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check  numbered  No.  6069,  for  |30.00,  you  already  charged  against 
Schlvely,  and  you  have  a  balance  due  the  man  of  how  much? 

A.    1236.58. 

Q.  Now,  add  that  $30.00  due  him  to  that  $238.58  due  Schively  and 
the  result  is  what? 

A.    $266.58. 

Bt  a  Senatob:    Forty-eight  cents. 

Q.  The  eyes  of  some  bookkeepers  are  upon  you,  Mr.  Witness.  The 
amount  is  what? 

A.    $266.48. 

Q.  Now,  then,  with  $266.48  due  the  man,  giving  credit  for  $1.50  for 
postage  stamps — add  to  that,  $1.50  for  office  supplies  or  postage  stamps. 
Now  then,  charge  against  him  a  company  receipt  of  membership  for 
$7.50  and  deduct  it  from  that  amount.  How  much  will  be  due  him  at 
the  end  of  this  period,  October  8th? 

A.     $260.48. 

Q.  Looking  at  the  check  that  was  given  by  Mr.  Schrock  to  Mr. 
Schively  on  October  8th,  when  they  settled  up,  and  two  days  before 
you  made  up  this  account,  and  tell  us  how  much  the  check  was  for, 
or  tell  us  from  this  item?      [Hands  paper  to  toitness.] 

A.    That  is  the  last  check  that  was  given — $260.50. 

Q.  Two  cents  more  than  the  computation.  Now,  this  $260.50  check 
which  came  to  your  desk  to  be  charged  against  the  account  of  Schively, 
as  you  have  stated,  and  you  charged  against  the  account  of  Schively 
before  you  were  requested  to  make  up  Schively's  account,  resulted  in 
this  paper  that  we  have  here? 

A.    Tes,  sir. 

Q.  Now,  will  you  tell  me  whether  I  have  omitted  from  the  charges 
in  your  account  against  Schively  in  making  this  computation  anything 
excepting  the  three  $400.00  items  charged  against  him  on  the  Ward 
notes? 

A.  [Witness  examines  list.]  Tou  have  omitted  four  checks.  There 
are  two  checks  omitted  outside  of  the  three  $400.00  items. 

Q.    What  are  they? 

A.    Check  No.  3921. 

Q.    That  is  the  first  item  of  $200.00? 

A.  Check  No.  4760  of  $100.00;  July  1,  check  No.  3921,  $200.00;  on 
August  27th,  check  No.  4760,  $100.00. 

Q.    What  is  that?    [Painting.] 

A.    That  is  one  check,  $200.00,  No.  3921. 

Q.  Which  is  on  July  1st,  ten  days  before  the  man  went  to  work, 
and  is  marked  "Insurance  department  fees,"  isn't  it? 

A.    Tes,  sir. 

Q.  I  have  not  omitted  anything  else  excepting  the  $400.00  checks, 
have  I? 

A.    Outside  of  that,  no. 

Q.  Now,  sir,  I  want  to  ask  you,  as  an  expert  accountant,  a  hypo- 
thetical question,  and  I  want  you  to  make  the  demonstration  for  this 
Senate.  This  is  a  supposititious  case — we  are  supposing  this — it  is  a 
hypothetical  question.  Supposing  that  John  Schively  went  to  work  for 
the  Live  Stock  Company  on  the  tenth  day  of  July  on  a  flat  salary  of 
$400.00  per  month.  Suppose  that  he  drew,  during  his  term  of  office, 
these  amounts  that  you  have  gotten  charged  against  him  here,  except- 
ing the  three  items  of  $400.00  each  and  the  item  of  insurance  exam- 
ination ten  days  before,  on  July  1st,  of  $200.00.  Supposing  that  he  drew 
all  of  those  moneys  between  the  10th  of  July  and  the  8th  of  October, 
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and  suppose  that  be  never  had  anything  to  ^o  or  knew  anything  about 
the  three  Items  of  1400.00  charged  against  him,  and  had  never  made 
any  agreement  to  pay  those  items;  and  suppose  that  on  the  8th  day  of 
October,  1906,  when  he  severed  his  connection  with  the  company,  that 
the  manager  of  the  company  was  indebted  to  him  in  Vie  sum  of  $30.00 
and  the  company  was  indebted  to  him  for  an  advance  on  that  day  of 
$1.50  in  postage;  and  suppose  the  company  held  a  charge  against  him 
in  the  cash  till  of  the  $7.50  due  the  company  for  a  membership  re- 
ceipt, which  he  had  never  paid  and  desired  to  settle  off  with  him, 
giving  him  credit  $1.50  advanced  that  day,  and  charging  him  with 
$7.50  and  only  charging  him  with  all  of  these  items  that  he  drew— 
excepting  the  three  $400.00  items  and  the  July  1st  examination, 
$200.00;  how  much  money  would  the  company  have  to  pay  him  that  day 
to  settle  with  him. 

Bt  Mb.  Manager  Edge:  If  the  court  please,  I  object  to  that  ques- 
tion. A  hypothetical  question  should  not  be  based  upon  some  evidence 
that  is  in  the  case.  There  is  no  evidence  here  in  reference  to  any 
membership  certificate  or  any  charge  or  anything  of  the  other  matters 
by  which  he  has  arrived  at  this  calculation  of  his  own.  Now,  if  at  the 
conclusion  of  this  evidence  there  is  evidence  to  substantiate  some  of 
these  items,  then,  if  this  question  is  material,  it  might  be  proper,  but  it 
is  not  proper  on  cross-examination. 

By  the  Pbesidinq  Officeb:  The  objection  is  overruled;  answer 
the  question. 

Q.  What  would  be  the  amount  of  the  check  you  would  give  the 
man  on  that  day? 

A.    Exactly  the  same  amount 

Q.    $260.48? 

Bt  Mb.  Manages  Edge:  I  object  to  that  Let  him  answer  the  ques- 
tion. 

Bt  Mb.  Isbael:  He  says  exactly  the  same  and  I  say  is  that  the 
amount  which  you  mean? 

A.    That  is  what  I  mean. 

Q.     $260.48? 

A.    Yes,  sir.  ,  . 

Q.    And  what  amount  did  Schively  receive  on  that  day? 

A.     $260.50. 

Bt  Mb.  Isbael:     Take  the  witness. 

Bt  Senator  Falconeb:  May  we  not  have  a  carbon  copy  of  this 
account  placed  on  the  desk  of  each  member  of  the  Senate? 

Bt  the  Pbesidino  Officeb:  I  will  refer  that  matter  to  the  sec- 
retary. 

Bt  Mb.  Manageb  Edge:  I  will  be  very  glad  to  have  that  matter  of 
the  copies  of  the  accounts  in  the  ledger  transcribed  and  furnished 
to  the  Senate. 

Bt  Mb.  Israel:  I  think  the  whole  thing  ought  to  be  transcribed— 
the  ledger  account  and  this  thing,  both. 

Bt  Mb.  MANAGEft  Edge:     Ledger  account. and  that  statement 

Bt  Mr.  Isbael:  .  The  witness  testified  that  there  were  certain 
items  in  this  statement  added  on  after  this  statement  was  given  to 
complete  the  balance  in  this  account. 
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Bt  the  Presiding  Officeb:  By  the  consent  of  the  Senate,  that 
work  will  be  ordered  to  be  performed  as  soon  as  possible. 

Re-Direct  Examination — > 

Bt  Mr.  Manager  Edge:  Now,  Mri  Hunter,  on  the  cross-examina- 
tion by  Mr.  Israel,  he  has  asked  yon  to  credit  Mr.  Bchively  with  salary 
at  the  rate  of  1400.00  per  month.  Now,  according  to  the  books  and 
records  of  the  company,  and  the  fact,  if  you  know  it,  what  was  he 
actually  credited  with,  as  shown  by  the  books  of  the  company? 

A.    He  was  credited  on  a  commission  basis. 

Q.  How  much  did  that  amount  to  each  month?  [Hands  hook  to 
witness.]  State  at  the  end  of  each  month  of  his  income  entry,  what  he 
was  actually   credited  with? 

A.  July  31st,  $600.00;  in  August,  $563.65;  in  September,  $600.70; 
in  October  there  are  several  items;  I  will  read  them  as  follows: 
$400.00. 

Q.    For   what? 

A.    That  $400.00  is  credited  by  Bennington. 

Q.    Just  explain  what  that  entry  is  for. 

A.  That  entry  is  made  according  to  instructions  received  from 
Mr.  Schrock — some  agreement  between  Mr.  Schively  and  Mr.  Ben- 
nington. 

Q.    Ck>nceming  what,  if  you  know? 

A.  As  I  understand  it,  Bennington  was  a  trustee  of  the  company 
and  officer. 

Q.    When? 

A.    He  came  in  about  the  time  Mr.  Schively  went  out. 

Q.    And  what  is  your  understanding  as  to  what  that  $400  was  for? 

A.    My  understanding — 

Bt  Mr.  Israel:  Now,  if  the  court  please,  I  object  to  his  under- 
standing.   Let  the  witness  testify,  if  he  Imows. 

By  the  Presiding  Officer:  If  you  know  what  it  was  for,  Mr. 
Witness,  state. 

Bt  Mr.  Manager  Edge:     Q.    If  you  know  of  your  own  knowledge. 
Don*t  relate  what  somebody  told  you,  Mr.  Witness. 
A.    That  is  the  only  knowledge  I  have. 

Bt  Mr.  Israel:     Then,  your  honor,  he  should  not  state  it. 
Bt  the  Presiding  Officer:     The  objection  is  sustained,  unless  he 
knows. 

Q.    Take  the  next  item. 

A.  The  next  item  is  for  $30.00,  from  Mr.  Schrock.  Another  item  is 
$36^5. 

Q.    Do  you  know  what  that  is  for? 

A.  There  was  some  dispute  arose  in  regard  to  the  cbmmisslons  for 
a  certain  amount,  and  it  was  finally  allowed  Mr.  Schively — that  dif- 
ference of  $36.25.  There  was  also  another  item,  commission  on  the 
same  order,  amounting  to  $14.90. 

Q.    What'  is  the  date  of  the  items? 

A.    October  8th. 

Bt  Mr.  Israel:  All  October  8th.  These  were  the  items  you  tes- 
tified you  put  in  the  evidence  after  the  amount  was  made  up,  which 
you  just  read. 

A.  Yes,  sir;  and  on  the  same  date  there  was  a  credit  allowed,  a 
formal  charge  of  $351.75. 
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Bt  Mb.  BfANAGEB  Bdoe:     That  represented  what? 

A.    That  represented  "Insurance  department  fees."  as  I  have  said 

That  should  have  been  charged  to  the  insurance  department? 
A.    Fees;   and  was  so  charged  eventually. 

Q.    It  was  wrongfully  charged  to  Schively  in  the  first  place  and 
afterwards  credited  to  him  in  order  to  make  the  matter  right? 
A.    Yes,  sir. 

Q.  Now,  including  that  $351.75  which  was  charged  and  which  was 
credited  to  him  there,  what  does  the  total  amount  to? 

A.    The  total  credits — 

Q.    Including  that,  I  say. 

A.    Oh,  including  that,  is  $2,597.35. 

Q.  Now,  deduct  from  that,  Mr.  Hunter,  those  items  which  were 
wrongfully  charged,  and  what  balance  did  he  actually  receive,  pei^ 
sonally? 

A.    What  do  you  mean,  credit  that  he  received? 

Q.  On  the  credit  side  of  this  ledger  is  shown  the  amounts  of 
money  that  was  paid  him,  as  I  understand;  is  that  right? 

A.    It  shows  the  credits  allowed  him. 

Bt  Mb.  Isbael:  Let  me  suggest  to  counsel  that  the  witness  has 
testified  that  there  were  enough  items  added  on  the  8th  to  balance  the 
other  side  of  the  account 

Bt  Mb.  Manageb  Edge:     Just  let  me  proceed,  Mr.  Israel. 

Bt  the  Pbesiding  Ofticeb:     Let  Mr.  Edge  a3k  the  witness. 

Q.  His  credits  then  amounted  to  $2,245.60,  over  and  above  the 
$351;  is  that  correct? 

A.    Yes,  sir. 

Q.  And  how  much  money  was  charged  to  him  on  the  other  side 
of  the  ledger,  or  how  much  do  the  books  show  was  paid  him  to  settle 
that? 

A.    Well,  now,  to  answer  that — 

Q.    Well,  it  was  balanced  off.  was  it  not? 

A.    It  was  balanced   off. 

Q.  How  much  do  the  sums  amount  to  with  which  he  was  credited 
on  the  8th  of  October,  at  the  time  the  settlement  was  made — ^those 
smaller  sums? 

A.  I  don't  understand  your  question;  at  the  time  of  the  settle- 
ments, you  say? 

Q.    Yes,  on  October  8th. 

A.    In  October  there  was  a  differepce  in  the  account  of  $400. 

Bt  Mb.  Isbael:  That  Schively  was  supposed  to  owe  the  company 
that  much — be  indebted  to  the  company? 

A.    No,  I  don't  take  the  question  that  way. 

Bt  Mb.  Isbael:     I  don't  understand  your  answer. 

Q.  Well,  Just  explain  it  then,  Mr.  Hunter;  when  you  came  to  settle 
up  with  Schively  you  say  there  was  a  difference  of  the  sum  of  $400? 

A.    Yes,  sir. 

Q.    And  how  was  the  difference  adjusted? 

A.  It  was  adjusted  by  charging  $351.75  to  ''Insurance  department 
fees"  account  and  giving  Mr.  Schively  credit  for  the  same  and  the 
difference  was  charged  commissions  and  allowed  Mr»  Schively's  ac- 
count to  make  it  up. 
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Q.  Then,  when  you  came  to  settle  up  with  him,  he  had  claimed  he 
charged  with  |400  too  much,  or  rather  had  not  been  credited 
with  $400  of  what  he  should  have  been? 

A.    Yes,  sir. 

Q.  And  in  order  to  balance  the  account,  upon  checking  over  it, 
you  found  him  charged  with  $351.75  that  should  have  been  charged 
the  insurance  company;  and  these  other  small  items  represented  what, 
if  you  know? 

A.  They  represented  differences  in  commissions  that  should  have 
been   allowed  Mr.  Schively. 

By  Mb.  Manages  Edge:  Q.  Did  you  ever  hear  of  any  statement  on 
the  basis  of  $400  a  month  flat  salary? 

A.  It  came  to  me  in  a  way  that  there  was  some  talk  of  it,  rather 
indirectly. 

Q.  Well,  Just  state,  then,  how  the  statement  was  made — what  was 
said  and  done  by  all  of  the  parties,  what  the  actual  facts  were? 

Bt  Mb.  Iseael:  That  is,  if  you  were  present  at  the  making  of  the 
entire  statement.  You  were  not,  were  you?  As  I  understood  this  wit- 
ness, he  testified  that  as  second  bookkeeper  he  overheard  Some  of  the 
conversation  between  Schrock  and  Schively,  but  he  has  not  testified  to 
all  of  the  statements. 

Bt  Mb.  Manages  Edge:  I  will  ask  him  what  the  facts  were,  what 
happened  so  far  as  he  knows  at  the  time  that  statement  took  place. 
What  do  the  facts  show? 

A.  As  I  understand  it,  Mr.  Schively  wanted  a  statement  of  his 
accounts.  At  that  time  there  was  a  difference  in  the  account  of  $400, 
which  he  owed  the  company.  There  was  some  argument  about  the 
account  and  Mr.  Schively  and  some  of  the  other  officers — Mr.  Schrock, 
I  helieve — went  over  the  matter  together  and  they  decided  upon  a  state- 
ment of  account  as  I  have  shown  here  in  the  last  item,  giving  credit  to 
Mr.  Schively  for  that  difference  and  charging  it  to  the  various  ao* 
counts  which  it  should  have  been  charged  to  formerly. 

Q.  That  account  upon  which  a  statement  was  reached  showed  that 
Mr.  Schively  was  credited  with  salary  upon  a  commission  basis,  and  not 
upon  a  salary  basis;  the  account  shows  that,  does  it  not? 

A.    The  account  shows  that,  yes. 

Q.  Now,  these  two  items,  Mr.  Hunter,  which  Mr.  Israel  asked  you 
to  include  in  the  statement  which  you  figured  up  under  his  direc- 
tion— these  two  items  of  $77.50  and  $74.50 — did  they  not  make  up  a 
part  of  the  $300  and  the  $51.75  which  was  stricken  out  of  the  account  as 
having  been  wrongfully  charged  to  him?  .  . 

A.    I  will  have  to  look  that  up  on  the  original  books. 

Bt  Ms.  Issael:  Tou  need  not  look  it  up.  I  will  admit  it.  Your 
books  show  you  took  $200  on  July  1st,  commissions,  and  you  have  the 
railroad  fare,  the  account  of  his  traveling  expenses — ticket — charged 
against  him,  and  made  up  the  item  of  $351  of  it  and  credited  it  to  his 
account  there  on  your  record  after  you  had  credited  on  this  account. 

Bt  Mb.  Manages  Edge:  Well,  that  may  be  a  part  of  the  $77.50  and 
$74.50.  If  the  other  $200  had  been  paid  as  insurance  payments,  it  would 
make  $361. 

A.    Yes. 

Q,  And  they  were  afterwards  corrected  by  being  credited  to  his 
account? 

A.    Yes. 
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Q.  80  that  balance  and  general  change  tnade  up  the  ultimate  conclu- 
sion that  was  reached? 

A.    That  was  the  Idea  when  the  correction  was  made. 

Q.  So  that  $74.25  and  $77.50  which  counsel  asked  you  to  include, 
that  did  not  figure  in  the  transaction  one  way  or  the  other,  because  it 
was  charged  and  afterwards  credited. 

A.    Yes. 

Q.  And  the  account,  would  have  been  the  same  if  those  items  had 
never  been  in  It,  would  they  not,  as  they  were  first  charged  and 
afterwards  credited? 

A.    Yes,  I  should  think  they  would,  undoubtedly. 

Q.  And  if  those  had  not  been  included  in  the  supposititious  case 
which  counsel  asked  you  to  figure  up  for  him — if  these  hadn't  been  in- 
cluded in  that,  an  entire  different  conclusion  would  have  been  reached? 

A.    Yes,  sir. 

Q.  Now,  you  say  you  undertook  to  settle  up  with  Schively  your- 
self and  were  making  the  statement  on  the  basis  of  the  commissions 
that  you  had  credited  to  him — 

By  Mb.  Israel:  No,  I  object  to  that.  He  never  stated  that  he  ever 
settled  with  Schively  at  all. 

By  Mb.  Manageb  Edge:  I  did  not  say  that  he  did.  I  said  that  he 
undertook  to. 

By  l^E  Pbesiding  Officeb:  Hcis  this  witness  testified  that  he  had 
a  settlement  with  Schively  or  that  it  was  turned  over  to  him  to  ad- 
judge? 

By  Mb.  Manager  Edge:  No,  not  that,  but  he  and  S.chively  had  first 
gone  over  this  account  and  there  was  a  difference  of  $400  which  he 
undertook  to  rectify. 

By  Mb.  Israel:  You  have  not  testified,  Mr.  Hunter,  that  you  and 
Schively  ever  attempted  to  adjust  this  account,  have  you? 

A.  I  believe  I  testified  that  Mr.  Schively  and  I  had  some  argu- 
ment over  the  account 

By  the  Pbesidino  Officer:     You  may  answer  the  question. 

By  Mb.  Manageb  Edge:  Q.  When  you  and  Mr.  Schively  went  over 
the  account  at  the  time  he  severed  1^  connection  with  the  company 
there  was  a  difference  of  $400? 

A.    Yes,  sir. 

Q.  Now,  you  were  proceeding  In  that  discussion  with  him — you 
were  going  on  a  theory  of  his  having  received  a  credit  on  the  com- 
mission basis  of  $563  or  $600  a  month? 

A.    Yes. 

Q.    And  that  developed  a  difference  of  $400  between  you,  didn't  it? 

A.    Yes. 

Q.  Now,  I  will  ask  you  to  look  at  this  record  and  ask  if  from 
that  you  can  tell  how  you  got  together  finally — ^setled  that  $400  dis- 
crepancy? 

A.  On  this  paper  here  are  some  figures  I  made  in  correcting  this 
account;  it  shows  a  balance  due  the  company  of  $400.  It  shows  check 
3921,  $200;  check  4022,  $77.50,  and  check  4024,  $74.25,  a  total  of  $351.75; 
it  was  an  item  of  Mr.  Schively's  account  that  was  charged  back  to  the 
insurance  department  fees.  There  was  a  difference  In  commissions 
allowed  in  August  of  $36.35,  which  was  allowed  Mr.  Schively  again  that 
same  date. 
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Bt  Mb.  Israel:     August  8th. 

A.  August  8tb;  and  also  a  difference  in  September  commissions  of 
111.90,  which  was  allowed  the  account  to  balance. 

Bt  Mb.  Mai^ageb  Edge:  Q.  And  your  discus^on  upon  the  com- 
mission settlement  on  the  commission  basis  showed  that  Mr.  Schively 
had  been  charged  |400  too  much;  that  is  correct,  isn't  it? 

A.    Yes. 

Bt  Mb.  Isbael:     $409 — too  much,  according  to  your  figures. 

Bt  Mb.  Manages  Edge:  Q.  Now,  in  order  to  straighten  out  that 
$400  which  he  had  been  charged  excessively,  he  was  credited  the  $351.75 
which  should  have  been  charged  to  the  insurance  company.  He  was 
credited  with  $36.25  commissions  which  were  allowed  him  in  August, 
$11.90  as  commissions  allowed  in  September  to  balance,  and  those  three 
items  when  they  were  credited  to  him  made  up  the  $400,  which  was  a 
difference  between  you,  is  that  correct? 

A.    It  is. 

Q.    That  was  settled  upon  the  basis  of  commisions? 

A.    Yes.  sir. 

Q.  And  at  the  time  you  discussed  this  settlement  with  Mr.  Schively, 
did  he  contend  then  that  he  should  be  settled  with  on  the  basis  of  $400 
a  month  flat  salary? 

A.    There  were  no  such  arguments  brought  up. 

Q.    Was  there  any  contentions  of  that  kind  made  by  Mr.  Schively? 

A.    Not  to  me — none  that  I  know  of. 

Q.  At  the  time  you  examined  that  ledger  account,  which  showed 
that  he  had  been  credited  with  commissions  which  made  a  different 
amount  at  the  end  of  the  month,  was  he  with  you  at  the  time  you 
looked  at  that? 

A.    He  looked  over  the  accounts  at  that  time  with  me. 

Q.  And  he  looked  over  this  statement  which  is  in  evidence  here 
and  made  those  marks  upon  that  paper  which  shows  that  he  was 
credited  upon  a  commission  basis  and  not  upon  a  salary  basis? 

A.  I  assume  that  those  are  his  figures,  although  I  can't  say  that  I 
saw  him  make  those  figures. 

Q.  Well,  what  is  your  Judgment,  Mr.  Hunter,  as  to  whether  they 
are  or  are  not? 

Bt  Mb.  Isbael:  I  object  to  his  Judgment;  he  testifies  that  he  didn't 
see  them  made. 

Bt  Mb.  Manageb  Edge:     I  withdraw  the  question 

Q.  Are  you  familiar  with  Mr.  Schively's  handwriting? 

A.  Yes. 

Q.  To  the. best  of .  your  Judgment,  were  those  lead  pencil  marks 
made  by  Mr.  Schively? 

A.  Yes. 

Q.  You  handed  him  this  statement,  didn't  you? 

A.  Yes. 

Re-CroaS'Examination — 

Bt  Mb.  Isbael:  Q.  And  I  understand  that  Mr.  Schively  claimed 
that,  Instead  of  the  commission  Item  of  $563.65  credited  him  on 
August,  he  should  haye  been  credited  with  $600? 

A.    Yes,  that  is  the  outcome. 

Q.    Thistt  was  the  outcome  of  it?  . 

A.    Yes. 
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Q.  And  instead  of  1578.70  credited  on  September,  he  should  hava 
been — he  should  have  had  $600? 

A.    Yes. 

Q.  And  he  should  have  been  credited  for  the  $200  and  the  $77.60 
and  the  $74.25;  that  is  true,  isn't  It? 

A.    Yes. 

Q.  And  that  was  the  deduction  that  you  gave  him  in  order  to 
balance  off  the  $400? 

A.    Yes. 

Q.    Take  your  pencil  uid  put  down  $277.57  and  $74.25;  add  it  up. 

A.  I  wish  to  correct  myself  right  here.  I  didn't  intend  to  balance 
off  $400.     What  I  do  contend,  though,  is — 

Q.  Well,  under  your  theory,  Mr.  Hunter,  in  settling  with  Mr. 
Schively  your  first  account  showed  a  balance  against  him  of  $400? 

A.    Yes. 

Q.  Now,  he  challenged  the  $200  item  and  the  $77.50  item  and  the 
$74.25  item,  making  a  total  of  $351.75? 

A.    Yes. 

Q.    And  he  claimed  it  as  a  credit;  that  is  correct,  is  it? 

A.  Yes —  He  did  Qot  claim  that  it  was  a  credit;  he  claimed  that  it 
was  charged  him  in  error. 

Q.  Charged  in  error,  so  it  would  effect  the  $400  that  he  apparently 
owed  the  company? 

A.    Yes. 

Q.  He  also  claimed  that  in  the  month  of  August  he  was  entitled 
to  $600  millage— and  one  of  $563.65? 

A.  He  didn't  claim  that  to  me.  My  understanding  of  the  con- 
versation between  Mr.  Schrock  or  the  officers  and  Mr.  Schively  is  that. 

Q.  You  got  your  instructions  from  *these  other  people  how  to  make 
these  credits? 

A.    Yes. 

Q.  All  right,  then;  what  is  the  difference — what  difference  did  yoa 
credit  him  between  the  $600  and  the  $563.65  under  those  instruc- 
tions? 

A.    One  item  here  of  $36.35  and  another  of  $14.90. 

Q.  Take  the  first  item  of  $36.35;  that  is  the  difference  between 
$600  and  $563.65.  isn't  it? 

A.    Yes. 

Q.    And  the  other  item  is  what? 

A.    $578.70  is  the  other  item;  $14.90  is  the  difference  allowed. 

Q.    And  what  total  does  that  make? 

A.    A  total  of  $403. 

Q.  As  an  offset  against  the  $400  that  Schively  would  apparently 
owe  the  company  on  the  erroneous  account? 

A.  Well,  there  is  a  difference  of  $3  in  the  account  previous  to  that 
time.  On  my  notation  it  was  $11.90,  you  will  notice,  which  balanced  the 
account  at  that  time;  there  was  an  error  in  the  charge  of  $3 — a  $3 
charge  that  was  never  made — and  that  was  in  that  account  that  way 
and  was  put  in  as  $14.90. 

Q.    Three-dollar  charge  of  what  kind? 

A.    I  will  have  to  look  that  up. 

Q.  In  taking  into  consideration  that  the  charge  was  in  error  at  that 
time,  the  account  wouldn't  balance  by  $3,  but  would  be  $3  due  Schively? 

A.    Would  be  $3  due  Schively,  according  to  that  statement  there. 

Q.    Did  Schively  get  a  check  for  that  $3? 

A.    No,  I  don't  think  he  did. 
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Q.  Now  then,  you  have  told  me  that  you  understand  that  th6  com- 
pany in  settling  with  SchiTely  on  the  miUage  basis  and  upon  his  claim 
for  millage  allowed  him  the  difference  between  (600  and  1563.65  for  the 
month  of  August?  * 

A.    Well,  that  is  what  I  understand. 

Q.    That  is  the  way  it  was  charged  up  on  the  books? 

A.    Yes.  .         ,      ,        , 

Q.  Now  then,  if  he  was  only  credited  with  the  $578.70  miUage  for 
September  and  should  have  been  at  $600,  he  would'  be  entitled  to  a 
credit  there  of  some  $14,  wouldn't  he? 

A.    Tes. 

Q.  And  if  you  use  that  $14  in  your  figures,  it  would  make  his  en- 
tire total  $403,  instead  of  $400? 

A.    Tes,  $403. 

Q.    But  there  was  never  any  check  issued  to  Schively  for  the  $3. 

A.    No,  sir. 

Q.    But  on  the  ledger  there  was  a  charge  of  an  error  of  $3? 

A.    There  was  an  error  at  that  time  of  $3,  in  the  footings,  I  presume. 

Q.  Now  then,  one  more  question;  taking  your  books  that  you  have 
been  through,  taking  your  books  on  the  8th  day  of  October  to  have  been 
a  true  application  of  Schively 's  account,  or  all  of  the  charges  down  to 
that  time  when  he  left  the  company  and  was  handed  by  Mr.'  Schrock  a 
check  for  $260.50,  it  overdrew  him  nearly  $800,  did  it  not,  according 
to  the  books? 

Bt  Mb.  BIanageb  Edge:  We  object  to  that  question  unless  he  de- 
sires to  go  into  the  qualifications  of  this  witness,  because  it  calls  (or 
the  conclusion  of  the  witness. 

Bt  Mb.  Isbael:  He  is  an  expert:  I  am  asking  this  witness  if,  tak- 
ing the  books  to  have  been  true  on  the  8th  daj^  of  Octobek",  of  Schlvely's 
account  of  the  charges  down  to  that  time  when  he  left  the  company 
and  was  handed  by  Mr.  Schrock  a  check  for  ^$260.5p,  it  overdrew  him 
nearly  $800? 

Bt  the  PBEsmiivo  Officeb:  If  he  knowSi*  he  may  answer  the  ques- 
tion. 

Bt  Mb.  Manages  Edge:  Well,  I  'd(tn't  understand  the  question  my- 
self, and  I  don't  see  how  the  witness  can.  ^   , 

Bt  Mb.  Isbael:     The  witness  is  a  bookkeeper.      .     . 

A.    I  don't  understand  the  question.'  " 

Bt  Mb.  Isbael:  Q.  Suppose  on  the  8th  of  October  that  your  books,, 
just  as  they  were  on  the  8th  of  October,  with  no  more  credits  on — you 
say  these  credits  here  were  put  on  after  the  8th  of  October;  but  on  the 
8th  of  October,  when  you  came  to  post  the  Schrock  check  for  $260.56, 
after  Schively  had  gone,  if  you  had  taken  a  balance  then,  the  Schively 
account  would  show  itself  $400  or  $500  overdrawn,  wouldn't  it? 

A.    Tes,  sir,  it  would. 

Q.  And  that  is  the  situation  that  the  manager  is  trying  to  settle 
off  on  the  millage  basis? 

Bt  Mb.  Manageb  Edge:  Q.  When  the  proper  corrections  w«re  made,. 
there  wouldn't  be  any  discrepancy  at  all  on  the  millage  basis,  would 
there,  Mr.  Hunter. 

A.    No,  sir. 

Bt  Mb.  Isbael:    Q.  In  other  words,  the  book,  by  taking  certain  itema 
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and  putting  certain  amounts  on  the  credit  side  and  certain  amounts  6n 
the  charging  side,  could  be  made  to  balance,  couldn't  it? 

[No  response.    Whereupon  a  reQeas  for  five  minutes  wcu  taken,] 
By  the  Pbesidino  Offices:     The  prosecution  will  call  Its  next  wlt- 


Bt  Mb.  Manages  Edge:     We  will  call  Mr.  Donovan. 

Mr.  William  C.  Donovan,  a  witness  produced  for  and  on  be- 
half of  the  complainants,  being  first  duly  sworn,  testified  as 
follows : 

Direct  Examination — 

Bt  Mb.  Manaqeb  Edge:    Q.  State  your  full  name,  please. 

A.    William  C.  Donovan. 

Q.    Where  do  you  live,  Mr.  Donovan? 

A.    Spokane,  Washington. 

Q.    How  long  have  you  lived  there? 

A.    Four  years. 

Q.    How  long  have  you  known  of  the  Pacific  Live  Stock  Associatlonr 

A.    Four  years. 

Q.  Were  you  brought  into  contact  with  the  company  during  the  time 
Mr,  Schively  was  president  of  it? 

A.    I  was. 

Q.    In  what  capacity? 

A.  I  was  connected  with  the  bonding  company  that  furnished  the 
bond  for  the  Pacific  Live  Stock  Association,  for  its  officers  and  em- 
ployees. 

Q.  In  such  capacity  were  you  in  a  position  to  know  whether  or 
not,  or  in  what  manner,  the  officers  of  the  company,  including  Mr. 
Schively,  were  paid  compensation? 

A.    I  was. 

Q.  State,  if  you  know,  upon  what  basis  Mr.  Schively  received  his 
compensation  during  the  time  he  was  president? 

A.    On  a  commission  basis. 

Q.  State  how  you  know  that  and  how  you  secured  that  informa- 
tion? 

A.  In  the  application  of  all  the  officers  and  employees  of  the  Padflc 
Live  Stock  Association,  among  the  questions  required  to  be  answered 
by  the  applicant,  it  was  asked  whether  or  not  they  received  their  com- 
pensation as  salary  or  commission,  and  they  answered  they  received 
their  compensation  on  a  commission  basis. 

Q.    Do  you  recall  the  application  of  Mr.  Schively  in  that  connection? 

A.    I  do. 

Q.    And  what  did  it  recite  as  to  the  salary. 

A.    That  he  received  his  compensation  on  a  commission  basis. 

Q.    Where  is  that  application  now,  Mr.  Donovan? 

A.    I  do  not  know.    It  is  an  eastern  company. 

Q.    Have  you  endeavored  to  have  it  returned  out  here? 

A.    I  have. 

Q.    With  what  success? 

A.    The  company  refused  to  send  the  application  to  me. 

Q.  What  is  your  official  capacity  in  Spokane  county  now,  Mr. 
Donovan. 

A.     I  am  deputy  prosecuting  attorney  of  Spokane  county. 
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Q.    In  such  capacity  were  you  with  the  grand  Jury  on  or  about  the 
20th  day  of  April  of  this  year? 
A.    I  was. 

Q.  Were  you  present  at  the  time  Mr.  Schively  was  called  and 
sworn? 

A.    I  was. 

Q.  State  what  the  witness  Schively  was  asked  and  what  his  an- 
swers were  in  reference  to  the  agreement  between  him  and  Mr.  Ward 
by  virtue  of  which  he  was  to  receive — ^take  Mr.  Ward's  place  in  that 
Live  Stock  Company? 

A.    He  was  asked — 

Q.    Just  in  substance  will  be  sufficient,  Mr.  Donovan. 

A.  Tes;  he  was  asked  whether  or  not  he  had  any  agreement  with 
Mr.  Ward  and  he  denied  that  he  had  any  agreement.  He  was  asked 
whether  ne  had  paid  Mr.  Ward  for  Mr.  Ward's  millage,  as  it  was 
called  in  the  Pacific  Live  Stock  Association,  and  he  stated  that  he  had 
paid  nothing  to  Mr.  Ward  for  his  millage  in  the  Pacific  Live  Stock 
Association.  He  was  asked  what  he  had  received  as  compensation  as 
an  officer  in  the  Pacific  Live  Stock  Association,  and  he  said  that  he 
had  received  a  straight  salary  of  four  hundred  dollars  a  month.  He 
was  asked  whether  or  not  his  connection  with  the  Pacific  Live  3tock 
Association  on  a  salary  basis  was  different  from  the  other  members  of 
the  association,  and  he  said  that  he  knew  nothing  with  respect  to 
them,  but  he  had  never  received  any  commission,  but  had  received  a 
straight  salary. 

Q.  What  was  asked  him,  and  what  were  his  answers,  with  reference 
to  the  three  notes  which  were  given  to  Mr.  Ward  about  the  time  Mr. 
Schively  went  in? 

A.  He  said  that  he  never  knew  of  the  signing — said  he  never  had 
signed  any  notes  payable  to  Mr.  Schrock,  or  to  Mr.  Ward,  or  any  other 
person  for  Mr.  Ward's  interest,  and  that  he  had  never  indorsed  any 
notes  to  Mr.  Ward  or  any  other  person  for  Mr.  Ward's  millage;  that 
he  knew  nothing  whatsoever  of  any  notes  of  Mr.  Ward  for  Mr.  Ward's 
millage,  and  that  he  was  not  responsible  and  should  not  be  chargeable 
for  any  notes  given  to  Mr.  Ward  for  his  millage. 

Q.  When  asked  in  reference  to  a  check  issued  by  the  company  to 
the  Fidelity  National  Bank,  and  upon  which  was  Mr.  Schively's  signa- 
ture, what  did  he  testify?  What  were  the  questions  and  answers  upon 
that  subject,  if  you  remember? 

A.  He  was  asked  if  he  knew  the  purpose  of  the  check.  Give  me  the 
check  and  I  can  give  you  the  number. 

Q.  Before  we  get  to  that,  did  the  grand  Jury  have  in  its  possession 
at  that  time  the  checks,  papers  and  so  forth  of  the  Live  Stock  Com- 
pany? 

A.  The  grand  Jury  had  in  its  possession  at  that  time  all  of  the 
books,  all  of  the  papers,  memoranda,  checks,  entries,  stubs,  and  every- 
thing pertaining  to  the  Pacific  Live  Stock  Association. 

Q.  Then,  when  that  check  was  called  to  his  attention,  what  were 
the  questions  and  answers  in  regard  to  that  subject? 

A.  Check  No.  5134,  dated  ''Spokane,  Washington,  10-3,  1906.  Pay 
to  the  order  of  Fidelity  National  Bank  four  hundred  dollars.  (Signed) 
J.  H.  Schively,  president;  J.  B.  Schrock,  general  manager."  He  said 
he  had  no  knowledge  whatever  of  the  purpose  for  which  this  check 
was  issued. 

Q.  When  asked  about  how  much  he  received  from  the  company  as 
compensation,  what  were  his  answers  to  the  questions? 

A.    He  was  asked  as  to  what  his  compensation  was,  .and  he  said 
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that  he  would  stand  good  for  the  check  upon  which  his  signature  was 
attached  as  an  indorsement 

Bt  Senator  Stevenson:     I  did  not  hear  that  answer. 

A.  He  said  he  would  stand  good  for  the  check  which  showed  his 
indorsement  on  the  back.  I  showed  him  all  of  the  checks  which  we 
had  in  our  possession  at  that  time.  If  you  will  let  me  have  them, 
Mr.  Edge— 

\Mr.  Edge  hands  check  to  witneaa.'l 

A.  [RecLding]  One  check,  6174,  dated  October  8th,  for  |40.00; 
signed  J.  B.  Schrock,  general  manager;  indorsed,  J.  H.  Schively,  W.J. 
—I  think  it  is  W.J.  ^-a-t-e-r. 

By  Mb.  Manages  Edge:     W-a-1-k-e-r,  Walker. 

A.  Walker.  He  acknowledged  that  he  received  that  sum.  Check 
5167,  dated  October  6.  1906,  payable  to  J.  H.  Schively,  $50.00;  signed  by 
J.  B.  Schrock,  indorsed  by  J.  H.  Schively  and  J.  Williams,  a  saloon- 
keeper there.    He  acknowledged  having  received  that  check. 

By  Senator  Cotterill:     What  was  the  amount? 

A.  150.00.  Check  5175,  dated  October  8th.  1906.  "Pay  to  the  order 
of  J.  H.  Schively,  |260.50;  (signed)  J.  B.  Schrock;  indorsed  by  J.  H. 
Schively,  and  Henry  P.  Sorg — ^a  saloonkeeper,  I  guess  he  is — as  having 
received  that  sum.  Check  No.  5135,  payable  under  date  of  October  3rd. 
"Pay  to  the  order  of  J.  H.  Schively,  |3.00;  signed  by  J.  H.  Schively 
and  J.  B.  Schrock;  indorsed,  J.  H.  Schively,  and  Herrlck  &  Kinsey, 
saloonkeepers,  as  having  been  received  b^  them.  Check  4245,  under 
date  of  July  10th,  1906.  "Pay  to  the  order  of  J.  H.  Schively,  for  two 
hundred  dollars";  signed  by  E.  R.  Ward,  president;  J,  B.  Schrock, 
general  manager;  indorsed  by  J.  H.  Schively. 

By  Mb.  Israel:     What  is  the  date  of  that? 

A.    July  10th. 

By  Mr.  Israel:    Q.   July  10th? 

A.  Yes;  check  5077,  under  date  of  September  29th,  1906,  payable 
to  J.  H.  Sch(vely,  $310.10;  signed  by  J.  H.  Schively  and  J.  B.  Schrock; 
indorsed  by  J.  H.  Schively  as  having  received  the  money  on  that  check. 
Check  5069*,  dated  September .  28th,  payable  to  J.  H.  Schively,  $60.00; 
(signed)  J.  H.  Schively,  president,  and  J.  B.  Schrock,  general  manager; 
indorsed  by  J.  H.  Schively  as  having  received  that  check.  Check  No. 
5062,  dated  September  26th,  1906,  payable  to  the  order  of  J.  H.  Schively, 
$22.00;  signed  by  J.  H.  Schively,  and  J.  B.  Schrock,  general  manager, 
and  Indorsed  by  J.  H.  Schively  as  having  received  that  check.  Check 
4760,  dated  August  27th.  1906,  to  J.  H.  Schively,  $100;  signed  by  J.  B. 
Schrock,  general  manager;  indorsed  by  J.  H.  Schively,  Thomas  J.  Wil- 
liams, as  having  received  that  check.  Those  were  the  only  checks,  so 
far  as  I  have  here  that  refer  to  his — or  during  the  time  that  he  was  an 
officer  of  the  company,  with  the  exception  of  the  three  checks  for'  four 
hundred  dollars  each. 

By  Mb.  Manager  Edge:     Q.   Those  checks — 

By  Senator  Pres^y:  I  kept  track,  and  there  seems  to  be  some  dif- 
ference there.    How  many  checks  are  there? 

By  the  Secretary:     There  are  nine. 

By  Senator  Presby:  There  Is  not  a  check  there  for  six  dollars*  is 
there?    I  think  It  must  have  been  a  mistake — 

By  the  Presiding  Officer:  .  Hand  the  checks  to  the  s«rnator  and 
let  him  examine  them. 
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Bt  the  Segbetabt:  Shall  I  read  the  amounts?  |40.00,  |50.00» 
1260.60,  13.00,  1200.00,  1310.10,  |60.00,  $22.00,  flOO.OO— nine  checks  in 
all  in  that  bunch. 

Bt  ths  Pbbsioino  OincEa:    Proceed  with  the  examination. 

Q.  Are  you  able  to  state,  from  your  examination  of  those  checks, 
what  the  aggregate  is  of  the  money  that  he  acknowledged  having  per* 
sonally  received? 

A.    No,  sir;  I  have  not  figured  it  up. 

Q.  In  what  way,  Mr.  Donovan,  if  you  know,  did  the  inquiries  as 
to  these  checks  become  material  before  the  grand  Jury?  Why  did  they 
make  this  inquiry? 

A.  The  grand  jury  was  investigating  the  Pacific  Live  Stock  Asso- 
ciation. The  charge  had  been  made  to  the  prosecuting  attorney  of  Spo- 
kane county  that  there  had  been  embezzlements  of  the  fees  of  the  com- 
pany, and  that  by  reason  of  the  embezzlements  the  company  had  been 
forcd  Into  the  hands  of  a  receiver.  In  making  the  examination  of  the 
books  it  was  found  that  three  checks  of  four  hundred  dollars  each  had 
been  charged  against  Mr.  Schively's  account — ^had  been  paid  ostensibly 
to  the  Fidelity  National  Bank  of  Spokane.  There  being  no  account  on 
the  books  of  the  company  with  the  Fidelity  National  Bank  covering 
these  checks,  it  was  important  to  determine  whether  or  not  any  ofllcers 
of  the  company  had  been  guilty  of  the  embezzlement  of  these  funds,  or 
whether  these  amounts  had  been  paid  to  Mr.  Schively  as  charged  upon 
the  books  and  charged  to  him. 

Q.  Here  is  a  statement  which  has  been  admitted  in  evidence,  Mr. 
Donovan.  I  will  ask  you  whether  or  not  that  statement  was  exhibited 
to  Mr.  Schively  before  the  grand  Jury?    [Handing  witness  statement.] 

A.  [Examining}  It  wa^.  This  is  article  No.  25,  numbered  14.  Is 
that  the  one? 

Q.  Yes.  State  what  the  questions  were  as  near  as  you  can,  and 
what  he  testified  to  in  reference  to  that  statement? 

A.  This  statement  shows  a  total  debits  of  two  thouafmd  five  hun- 
dred and  ninety-seven  dollars  and  thirty-five  cents,  and  shows  a  balance 
due  the  Pacific  Live  Stock  Company  of  four  hundred  dollars.  Mr. 
Schively  was  asked  concerning  this,  relative  to  his  knowledge  of  the 
items  under  July  1,  three  checks  numbering  3921,  4022,  4024;  check 
under  date  of  August  2,  numbered  4520.  for  four  hundred  dollars;  under 
date  of  September  5th,  check  No.  4820,  payable  to  "Fidelity,"  and  check 
under  date  of  October  3,  5134,  payable  to  "Fidelity."  He  said  that  the 
amounts  were  correct  in  total.  But  he  said  that  he  did  not  itemize  the 
bill  and  that  if  there  were  any  charges  on  this  account  from  the  Fidelity 
National  Bank  he  knew  nothing  of  it  He  said  that  on  the  credits,  in 
response  to  an  Interrogatory  relative  to  commissions  of  three  mills  on 
July  31,  Aug.  31,  September  30th,  that  he  had  no  knowledge  of  any 
commissions — that  he  did  not  receive  any  commissions.  He  said  that 
he  had  received  only  $400.00  a  month  during  his  term  of  office.  I  asked 
him  as  to  these  pencil  memoranda  and  he  said  those  were  in  his  hand- 
writing and  they  indicated  the  balance  due  him.  They  were  for  $200, 
$77.50,  $74.25,  making  a  total  of  $351.75,  which  he  said  was  due  him 
(or  insurance  department  fees  prior  to  his  connection  with  the  company. 
The  other  items,  he  said,  were  due  him  for  compensation. 

Q.    What  do  you  mean  by  "other  items"  there,  Mr.  Donovan? 

A.  There  are  several  items,  one  of  $600.00 — $578.70 — showing,  ac- 
cording to  these  figures,  a  subtraction  leaving  $21.30;  another  item  of 
$600.00 — $563.65 — showing  a  subtraction  of  $36.35;  another  item  of 
$57.65 — $19.50 — showing  a  subtraction  of  $38.15.    On  the  outer  margin 
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there  is  an  item  of  flOO.OO — 1400.00  evidently  added — 1500.00.  To  the 
right  of  that  1566.00,  |19.50.  On  a  third  column — on  the  fourth  column 
there  are  lines  drawn  against  the  items  showing  July,  August,  Septem- 
ber, July,  August,  which  he  acknowledged  were  in  his  own  handwriting. 

Q.  What  were  those  checkmarks  down  the  side  of  the  column  of 
figures? 

A.  He  explained  that  he  had  checked  off  the  various  months  and 
the  amounts  he  had  received  during  those  months. 

Q.  .Did  Mr.  Schively  have  any  objection  to  testifying  before  the 
grand  Jury? 

A.  None  whatever.  In  fact,  the  first  question  put  to  him  by  myself 
was  whether  he  had  any  objection  to  testifying  before  the  grand  Jury, 
and  he  said  none  whatever.  During  the  examination  he  was  before  the 
grand  Jury  a  day  and  a  half,  and  at  frequent  intervals  he  stated  that 
he  had  no  hesitancy  in  giving  the  grand  Jury  all  the  information  he 
could;  that  he  waived  any  rights  he  might  have  had,  and  that  he  wanted 
to  fully  and  freely  give  the  grand  Jury  all  the  information  he  had  pei^ 
taining  to  the  Pacific  Live  Stock  Association  or  any  other  matter. 

Cros8-Examination — 

Bt  Mb.  Israel:  Mr.  Donovan,  when  were  you  a  solicitor  for  lia- 
bility insurance? 

A.    In  18 —    Let  me  see — ^Just  four  years  ago  this  last  July. 

Q.    Not  18—  1905,  July,  1905? 

A.    1905. 

Q.    How  long  were  you  a  solicitor? 

A.    For  two  and  a  half  years — ^three  years,  practically. 

Q.    When  did  you  first  begin? 

A.    I  began  in  July.    No;  I  began  in  1906,  in  the  spring  of  1906. 

Q.    And  how  long  did  you  continue? 

A.    If  my  recollection  serves  me  right,  from  May  until  last  July. 

Q.    What  field  were  you  soliciting  in? 

A.'    Spokane  county. 

Q.    Have  you  an  office  of  your  own? 

A.    No;  I  was  employed  by  firms  there. 

Q.    What  firms  employed  you? 

A.    The  first  was  Downs  &  Wheeler  Company. 

Q.    And  who  else? 

A.  I  was  with  Downs  &  Wheeler  Company  for  about  six  months 
and  then  I  went  with  J.  E.  Foster. 

Q.    And  then  whence? 

A.  And  when  Mr.  Foster  surrendered  his  agency,  in  February  of 
last  year,  I  think  it  was,  I  became  identified  with  the  Ham-Tearsley- 
Riley-Philbrlck  Company. 

Q.    Any  one  else? 

A.    That  is  all. 

Q.  What  companies  did  you  represent  with  the  first  employment? 
A.    The  bonding  company.    The  first  was — 

Q.    What  bonding  company? 

A.  I  cannot  give  you  the  full  name  now,  but  it  is  of  Scranton,  Penn- 
sylvania. 

Q.  And  what  company  did  you  represent  with  the  second  employ- 
ment? 

A.    We  had  no  bonding  company. 

Q.    Ton  had  no  bonding  company? 

A.    We  had  not    The  Aetna  Liability  Company. 
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Q.  That  is  liability;  how  long  did  you  represent  the  Scranton  com- 
pany? 

A.    About  six  months. 

Q.    First  time  in  the  spring? 

A.    First  time  in  the  spring. 

Q.  Did  you  represent  the  Scranton  company  when  you  claim  that 
this  liability  of  SchiTely's  was  written? 

A.    Tes,  sir. 

Q.  Did  you  write  any  other  insurance  in  Spokane — solicit  any  other 
insurance  in  Spokane— excepting  the  Schively  insurance? 

A.    Yes,  sir. 

Q.     In  soliciting?  "^ 

A.     In  soliciting. 

Q.  Did  you  have  a  license  from  the  State  of  Washington  to  solicit 
insurance  in  1906? 

A.  Yes;  Mr.  Downs — ^he  was  the  senior  member  of  the  firm — ^told 
me  that  he  had  paid  for  my  license. 

Q.  You  know  of  your  own  knowledge  that  you  had  a  license  to 
solicit  insurance  in  1906? 

A.    Yes,  sir. 

Q.    Did  you  ever  see  your  license? 

A.    Yes,  sir. 

Q.    Made  to  you? 

A.    Yes,  sir. 

Q.    From  the  insurance  department  of  the  State  of  Washington? 
A.    Yes,  sir. 

Q.    Where  is  the  license  now? 

A.    It  is  over  in  Spokane. 

Q.    When  did  you  write  the  insurance  on  Schively? 

A.  Why,  when  Schively  came  in  there;  it  was  some  time  in  July. 
Every  officer— Schively  among  the  numbei^-Mr.  Schively  made  an  ap- 
plication and  the  application  went  through  to  the  home  office — not  the 
home  office,  but  went  to  Seattle — and  the  bonds  were  sent  over  there. 

Q.  Was  that  the  first  application  from  the  officers  of  this  company 
that  you  had  handled? 

A^  No,  sir. 

Q.    When  did  you  handle  an  application  before? 

A.     I  think  in  April  or  in  May. 

Q.    Of  that  same  year? 

A.    Yes,  sir. 

Q.    Who  had  you  bonded  at  that  time? 

A.    Who  had  I  bonded? 

Q.    Yes,  sir;  of  that  company? 

A.  Well,  we  wrote  a  large  number  of  bonds — appeal  bonds,  lawyers' 
bonds — 

Q.    Who  did  yoii  bond  in  this  Live  Stock  Company  in  April,  1906? 

A.  Mr.  Hilliker— no,  not  Hilliker;  Mr.  Schrock.  Paul  Shallen- 
berger,  the  bookkeeper;  Mr.  Ward,  Mr.  Walker,  and  the  other  officers. 

Q.    What  other  officers? 

A.    Hunter  and  a  large  number  of  agents  in  the  field. 

Q.    How  much  did  you  bond  these  officers  for? 

A.  Mr.  Hunter  for  |5,000.00;  Mr.  Schrock,  I  think,  for  |5,000.00  or 
$3,000.00 — I  would  not  be  positive.  They  had  a  schedule  of  bonds  that 
they  followed  in  the  handling  of  the  business.  The  agents  were  bonded 
for  from  1500.00  to  |1,000.00. 


Digitized  by 


Google 


404  JOURNAL  OF  THB  SENATE 

Q.  I  don't  desire  to  distrust  anybody  but  the  officers.  What  amounts 
did  you  bond  these  officers  in  at  that  time — in  April,  1906? 

A.  Well,  I  think  Mr.  Walker  was  |5,000.00;  I  would  not  be  posi- 
tive—may be  $3,000.00.  I  think  Mr.  Hunter  was  $5,000.00.  I  know  he 
was  at  one  time.  I  would  not  pretend  to  state  the  various  amounts,  but 
all  the  way  from  $3,000.00  to  $5,000.00. 

Q.  But  you  cannot  remember  the  various  amounts  as  to  each  officer 
In  April? 

A.    No,  sir. 

Q.    How  long  did  their  bonds  run  for? 

A.    Their  bonds  ran  for  a  year. 

Q.    Until  1907? 

A.    All  depending  on  the  time  they  went  in. 

Q.    Well,  did  you  bond  them  all  at  one  and  the  same  time  in  April? 

A.  No,  the  officers  change  from  time  to  time  and  as  they  fluctuated 
in  the  office  the  bonds  were  written. 

Q.  But  each  time  you  wrote  one  of  these  officers  you  wrote  him  at 
a  millage  basis  and  a  commission  basis  of  salary? 

A.    Wrote  them  all,  yes. 

Q.    And  made  out  the  applications  for  them? 

A.  No,  sir;  they  made  out  the  applications  themselves— or  the  book- 
keeper did — but  they  were  signed  by  the  officers. 

Q.  The  Schively  application  was  made  out  by  the  bookkeeper  and 
signed  by  Mr.  Schively? 

A.    I  don't  know  who  it  was  made  out  by. 

Q.    You  don't  remember  who  made  out  the  Schively  application? 

A.  No,  sir.  The  business  was  done  in  this  way:  We  had  the  bond- 
ing business  and  whenever  the  bonds  were  ready  they  sent  for  us— 
sent  for  me;  and  I  went  over  there  and  secured  the  application  and  for- 
warded it  to  the  Seattle  office. 

Q.    Do  you  recollect  going  after  the  Schively  application? 

A.    I  recollect  going  after  the  Schively  application;  yes,  sir. 

Q.    And  receiving  it  from  the  bookkeeper? 

A.    I  would  not  pretend  to  say  who  I  received  it  from. 

Q.    Who  did  you  receive  it  from? 

A.    I  cannot  tell  you  that. 

Q.    You  don't  say  you  received  it  from  Schively? 

A.    No,  sir. 

Q.    No;  and  you  sent  it  to  the  Seattle  office? 

A.    Yes,  sir;  that  was  were  they  all  went. 

Q.    You  say  it  was  not  wholly  in  the  handwriting  of  the  bookkeeper? 

A.  I  won't  say  it  was  not,  but  my  recollection  is  the  signature  was 
Schively's  signature,  because  of  its  peculiar  formation. 

Q.  You  have  got  a  good  many  peculiar  signatures  in  bonding  those 
agents  in  the  field  and  bonding  people  all  over  Spokane,  haven't  you? 

A.  Well,  I  have  seen  Mr.  Schively's  so  many  times,  and  my  recol- 
lection— 

Q.    You  hadn't  seen  it  very  often  at  that  time? 

By  Mr.  Lee:     Let  him  go  ahead  and  finish  his  answer. 

A.  I  say  at  that  time  I  knew  the  signatures  of  the  field  men;  I 
knew  Mr.  Schrock's  signature,  Mr.  Ward's  signature,  Mr.  Hunter's  sig- 
nature; and  my  recollection  is  that  Mr.  Schively  signed  the  application 
as  the  other  officers  had  done. 
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Q.  Well,  you  were  not  familiar  at  that  time  with  Schively's  Big- 
nature? 

A.    No,  sir. 

Q.  You  must  depend  upon  your  recollection — your  present  knowl- 
edge of  Schively's  signature — to  check  back  to  the  recollection  of  then 
as  to  whether  that  was  Schively's  signature? 

A.  Well,  my  familiarity  or  knowledge  of  Mr.  Schively's  signature 
now  leads  me  to  believe  that  it  was  his  signature  at  that  time. 

Q.    Tes,  that  is  what  I  am  getting  at. 

A.    Yes. 

Q.  You  tell  the  Senate  that  your  present  knowledge  of  John 
Schively's  signature  is  such  that  you  can  go  back  to  July,  1906,  and 
conjure  up  in  your  brain  now  a  signature  that  you  then  saw  which  at 
that  time  was  a  strange  signature,  and  state  now  that  the  signature 
you  saw  then  was  John  Schively's  signature? 

A.  I  am  not  conjuring,  but  we  had  to  determine  at  the  time  of  the 
application  that  the  signature  was  a  signature  of  the  man  who  pre- 
tended to  sign  it,  because  of  the  responsibility  and  liability  for  the 
bonding  company. 

Q.    You  did  not  see  John  Schively  sign  it? 

A.    I  did  not  see  John  Schively  sign  it. 

Q.  But  you  say  now  it  was  John  Schively's  signature,  although  you 
admit  that  at  the  time  it  was  a  strange  signature  to  you,  because  of 
your  present  knowledge  of  his  signature? 

A.  I  say  that  at  that  time  I  did  not  know  his  signature— that  is, 
I  had  never  seen  him  sign  it.  I  had  signed  letters  which  purported  to 
come  from  John  Schively  in  the  insurance  department,  and  for  that 
reason  I  was  convinced  that  it  was  John  Schively's  signature. 

Q.    At  that  time? 

A.    Yes,  sir. 

Q.  Then,  it  is  not  true  that  at  this  time  it  was  an  unfamiliar  sig- 
nature to  you? 

A.  It  was  unfamiliar  in  so  far  as  my  personal  knowledge  that  it 
was  his  signature. 

Q.  But  it  was  not  so  unfamiliar  but  what  you  knew  it  was  John 
Schively's  signature  from  things  you  had  seen  before  that? 

A.  I  had  seen  it  from  other  letters  I  had  received  from  John 
Schively. 

Bt  Mb.  Manager  Edge:  Now,  if  the  court  please,  if  there  was  any 
contention  here  that  this  was  a  forgery,  there  might  be  some  benefit 
in  going  further.  If  counsel  contends  his  signature  is  forged,  then  we 
might  go  into  it.  But  I  think,  for  the  purposes  of  this  hearing,  he  has 
gone  far  enough. 

Bt  Mb.  Isbael:    If  it  is  contended  here  by  the  board  of  managers — 

Bt  the  Pbesidino  Offices:  I  am  going  to  overrule  the  objection, 
Mr.  Israel. 

Bt  Mb.  Isbael:  This  man  wrote  a  bond;  it  is  inmiaterial  whether 
or  not  he  signed  this  application,  and  I  think  he  has  got  a  right  to 
show  what  right  he  has — 

Bt  Mb.  Manages  Edge:    He  has  testified  he  did  not  see  him  sign  it 

Q.  Let  us  hear,  Mr.  Witness,  where  are  you  going  to  place  your- 
self 7  Are  you  going  to  tell  the  Senate  now  that  at  the  time  you  re- 
ceived this  application  you  were  satisfied  it  was  John  Schively's  signa- 
tare  because  of  your  then  knowledge  of  other  signatures  of  John 
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ScWvely's—purportlng  to  be  John  Schively's  Blgnature — ^that  you  had 
seen  before  you  saw  the  signature  on  the  application;  or  are  you  going 
to  take  the  position  that  you  apparently  first  took,  that  at  the  time  you 
saw  this  signature  on  the  application  it  was  a  strange  signature  to 
you,  but  that  you  now  know  it  was  the  signature  by  reason  of  what  you 
have  learned  of  his  signature  since  that  time.  Now  which  is  your 
position? 

A.  I  want  to  take  this  position:  that  I  have  never  seen  John 
Schively  sign  his  name.  It  was  strange  to  me  at  that  time  because  of 
the — ^for  the  same  reason  that  I  have  given  now,  that  I  never  had  seen 
him  sign  it.  But  I  had  seen  letters,  coming  from  the  insurance  depart- 
ment at  Olympia,  with  the  signature  of  J.  H.  Schively  attached  thereto, 
and  I  recognized  this  or  believed  it  to  be  the  same  signature  as  signed 
by  the  man  who  had  written  from  the  insurance  department 

Q.  Have  you  now  any  conscious  recollection  of  the  signature  as  an 
independent  fact? 

A.  I  have,  because  Mr.  Schively  has  since  identified  his  signature. 
Therefore,  I  know  his  signature  when  I  see  it  now. 

Q.  Tou  can  go  back  and  remember  that  signature  as  you  saw  it  and 
get  a  mental  picture  of  it  in  1906  to  compare  with  the  identified  signar 
ture  of  now? 

By  Mb.  Manageb  Edge:  I  object  to  that;  it  is  repetition.  If  the  court 
please.    I  think  the  question  has  been  fully  answered. 

By  the  Pbesiding  Offices:    Where  is  that  application? 

By  Mb.  Isbael:    We  are  going  after  it  now. 

By  Mb.  Manages  Edge:  He  has  testified  that  he  tried  to  get  it  and 
the  insurance  department  refused  to  give  It  up. 

Q.  Tou  sent  it  to  Seattle? 

A.  Tes,  sir. 

Q.  Tou  don't  pretend  to  tell  this  Senate  that  the  body  of  it  was 
not  the  handwriting  of  the  bookkeeper? 

A.  No,  I  would  not  say  that. 

Q.  Tou  don't  say  upon  your  oath  as  a  fact  that  you  cannot  be  mis- 
taken regarding  that  signature  to  that  application — ^that  it  was  the 
signature  of  John  Schively;  you  qualify  that? 

A.  I  qualify  it  only  in  so  far  that  I — 

Q.  Tou  sent  it  to  the  Seattle  office? 

A.  That  is  where  it  went. 

Q.  It  went  then  to  the  general  office?    . 

A.  Tes. 

Q.  Tou  have  corresponded  regarding  it? 

A."  Not  to  Seattle. 

Q.  Why  haven't  you  made  any  attempt  to  get  a  hold  of  it? 

A.  I  have  attempted  to  get  hold  of  it  from  the  home  office  at 
Scranton,  Pennsylvania. 

Q.  Did  you  find  that  it  was  there? 

A.  They  refused  to  send  the  applications  for  all  the  bonds  issued 

to  the  Pacific  Live  Stock  Association. 

Q.  They  refused  to  send  them? 

A.  They  refused  to  send  them. 

Q.  Did  you  ask  for  a  copy  of  it? 

A.  I  asked  for  a  copy.  I  asked  for  the  original. 

Q.  Did  you  ask  for  a  copy  of  the  Schively  bond? 

A.  Not  particularly. 
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Q.  Tou  never  have  particularly  asked  for  a  copy  of  the  Schively 
bond? 

A.    No;  I  asked  for  all  of  them,  giving  a  list,  names,  etc. 

Q.  Tou.  have  had  charge  of  the  prosecution  of  John  Schively  upon 
this  charge  of  perjury? 

A.    Yes. 

Q.    Tou  conducted  the  examination  in  the  grand  Jury  rooms? 
A.    Tes. 

Q.    You  heard  his  testimony,  in  which  he  vehemently,  for  a  day  and 
a  half,  swore  that  he  was  on  a  salary  of  1400.00  a  month? 
A.    Tes,  sir. 

Q.    Tou  knew  all  of  this  time  that  you  had  taken  his  application, 
in  which  he  had  placed  his  salary  on  a  commission? 
A.    Tes,  sir. 

Q.    Tou  knew  that  that  document  was  in  existence? 

A.    Tes,  sir. 

Q.    Tou  tried  to  get  the  original? 

A.    And  I  could  not. 

Q.  Tou  had  made  no  attempt  to  get  copies,  to  see  what  the  answer 
to  that  question  was? 

A.    I  did  not  and  could  not. 

Q.    Wouldn't  give  you  a  copy  of  it? 

A.    They  would  not  give  me  a  copy. 

Q.    What  reason  did  they  assign? 

A.  Because  they  were  afraid  that,  because  of  the  work  of  the 
officers  of  the  Pacific  Live  Stock  Association,  they  might  be  liable  on 
these  bonds  for  malfeasance  in  office  or  for  embezzlement. 

Q.    Have  you  that  correspondence? 

A.  Not  here.  In  fact,  I  was  advised  by  the  agent  that  the  com- 
pany would  not  give  any  information  pertaining  to  the  bonds  issued 
to  the  Pacific  Live  Stock  Association,  because  the  receiver  had  made 
and  would  make  a  demand  against  the  company  for  embezzlement. 

Q.    Did  you  state  that  fact  to  the  managers  at  any  time  before  now? 

A.    No,  sir. 

Q.    Did  they  ever  make  any  inquiry  of  you? 

A.    No,  sir. 

Q.  When  did  they  first  learn  that  you  would  testify  that  such  an 
application  upon  a  commission  basis  for  Indemnity  had  been  written 
by  you? 

Bt  Mb.  Manager  Edge:  I  object  to  that,  if  the  court  please,  as  im- 
material. 

By  Mb.  Israel:    Oh,  it  is  very  material,  your  honor. 

Bt  Mr.  Manager  Edge:  He  is  testifying  to  what  he  knows,  not  to 
what  I  know  or  any  one  else  knows. 

Bt  Mb.  Israel:     But  I  am  going  to  find  out 

[Question  read.} 

Bt  thx  Presiding  Officer:  I  think  that  is  immaterial,  unless  you 
can  show  some  reason. 

Bt  Mr.  Israel:  Tes,  I  will  state  this  reason  for  your  honor:  When 
this  Senate  adjourned  over  after  the  arraignment  of  John  Schively, 
they  promulgated  a  rule  for  the  obtaining  of  depositions,  and  as  well 
letters  rogatory,  whereby  the  Senate  could  go  into  any  foreign  state 
upon  letters  rogatory  from  this  court  of  impeachment  to  any  court  of 
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record  of  any  state  and  ask  the  court  officers  of  that  court  to  sub- 
poena  a  witness  before  the  court  and  take  such  testimony  and  exhibits 
from  the  witnesses  as  they  saw  fit.  Now  I  want  to  know  why  these 
managers,  upon  the  refusal  of  this  company  to  produce  this  applica* 
tion,  did  not  take  their  letters  rogatory  to  Scranton,  Pennsylvania,  to 
get  possession  of  a  certified  copy  of  it? 

Bt  the  Pbesidiko  Officer:     I  will  hear  from  the  other  side. 

Bt  Mb.  Manages  Edge:  Why,  we  don't  have  to  do  so  unless  we  care 
to  do  it.  Now,  counsel  is  solicitous  as  to  the  method  we  are  taking  in 
proving  this  case.  He  can  prove  his  side  of  the  case  Just  as  he  pleases. 
We  believe  that  this  method  is  sufficient,  and  he  has  no  right  to  com- 
plain. We  are  putting  in  the  evidence  of  the  state  at  this  time.  If  he 
thinks  he  needs  that,  he  has  the  same  right  to  take  depositions  or  to 
have  the  testimony  of  any  witnesses  that  he  desires.  He  has  no  right 
to  know  why  we  have  not  done  so  and  so.  That  is  none  of  his  afCalr. 
We  are  not  proving  his  side  of  the  case.  This  man  has  testified  that  he 
knows  the  contents  sufficiently  to  testify  to  it  That  is  all  we  are 
offering  at  this  time.  We  are  not  offering  the  application  or  anything 
else,  and  he  has  no  right  to  inquire  why  we  do  not.  As  a  matter  of 
fact,  he  has  testified  why  we  do  not,  if  it  was  material;  and  the  counsel 
should  not  complain  and  should  not  insist  on  knowing  why  we  don't 
do  so  and  so.    That  is  our  side  of  the  case. 

Bt  Mb.  Israel:  I  am  not  asking  why  you  did  not  I  am  asking 
when  they  had  information  of  the  existence  of  this  evidence? 

By  the  Pbesioing  Officer:  Counsel  for  the  state  has  offered  this 
witness  and  the  witness  has  testified  as  to  the  contents  of  certain 
papers.  I  think  it  is  fair  for  the  other  senators  to  know  that  and  have 
him  state.    The  objection  is  overruled. 

Q.  When  did  the  board  of  managers  or  the  attorney  general's  office 
know  that  you  would  testify  to  having  seen  such  an  application? 

A.    This  morning. 

Q.    Tou  never  had  informed  them  before? 

A.    No,  sir. 

Q.  Was  Mr.  Edge  a  long  number  of  days  in  Spokane  looking  up 
the  testimony  in  this  perjury  case? 

By  Mr.  Manager  Edge:  I  object  to  that  as  immaterial.  What  I 
have  done  in  this  case  is  not  a  matter  of  evidence  here.  This  witness 
has  testified  to  what  he  knows.  What  I  have  done  in  this  case  is  not  a 
matter  for  this  court,  unless  it  becomes  material,  and  it  is  not  material 
what  I  have  done  or  whether  I  have  looked  up  the  law.  He  might  ask 
him  what  authorities  I  have  read  in  this  case  and  have  the  witness 
read  them  here  to  the  Senate,  or  the  different  cases  that  might  bear  on 
this  decision  and  it  would  be  Just  as  material. 

[Question  read.l 

By  Mr.  Manager  Edge:     I  will  admit  that  I  was.  if  you  want  me  to. 

By  Mr.  Israel:  It  is  a  matter  of  the  credibility  of  the  witness  now, 
that  he  was  with  Mr.  Edge  day  after  day  formulating  this  testimony, 
as  deputy  district  attorney,  and  did  not  divulge  to  Mr.  Edge  this  piece 
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of  testimony  that  he  had  seen  this  commission  application,  where  the 
man  was  being  tried  for  perjury. 

By  the  Presidino  Offices:  I  think  it  is  admissible,  if  he  wants  to 
test  the  credibility  of  this  witness. 

[Question  read.] 

A.    I  do  not  know. 

Q.    Did  you  see  Mr.  Edge  while  he  was  in  Spokane? 

A.    I  did. 

Q.    Did  he  talk  to  you  about  Mr.  Schively  in  this  case? 

A.    He  did. 

Q.    Did  he  discuss  this  perjury  charge  with  you? 

A.    Somewhat. 

Q.  Did  he  discuss  the  fact  that  you  were  to  come  over  here  as  a 
witness? 

A.    He  thought  I  might. 

Q.  And  you  did  not  in  any  of  those  discussions  tell  him  of  this  piece 
of  evidence  that  would  tend  to  show  that  Schively  was  not  telling  the 
truth  when  he  said  he  '^as  on  a  salary? 

A.  No,  for  this  reason:  there  were  a  great  many  things  that  I  did 
not  get  an  opportunity  of  discussing  with  Mr.  Edge.  I  saw  him  but  a 
few  times  and  I  was  engaged  in  making  an  investigation  of  the  county 
offices,  and  have  been  for  five  weeks. 

Q.    How  long  have  you  been  in  the  city? 

By  the  Pbesidikg  Offices:  Mr.  Irsael,  how  long  will  you  be  with 
this  witness? 

By  Mb.  Isbael:     Some  considerable  time,  your  honor. 

By  the  Presiding  Offices:  The  court  of  impeachment  will  now  re- 
solve itself  into  the  Senate. 

At  11 :65  a.  m.  the  court  took  a  recess  until  1 :30  this  after- 
noon. 


AFTERNOON  SESSION. 


The  Senate,  sitting  as  a  court  of  impeachment,  convened  at 
1 :30  p.  m. 

By  the  President:     Senator  Presby  will  take  the  chair. 

By  the  Presiding  Officer:  The  Senate  is  now  in  session  as  a  court 
of  impeachment.    Tou  may  proceed  with  your  examination,  Mr.  Israel. 

[Mr.  Donovan  recalled  for  further  cross-examination.] 

By  BffR.  Israel:  Q.  Mr.  Donovan,  since  the  recess  at  12  o'clock  have 
you  made  any  effort  to  discover  whether  or  not  the  files  of  the  commis- 
sioner of  insurance  of  the  State  of  Washington  contain  any  evidence 
or  record  of  the  fact  that  you  were  licensed  by  the  insurance  commis- 
sioner in  1906? 

A.    Yes. 

Q.    What  did  you  find? 

A.  No  record  there,  but,  notwithstanding  that  fact,  I  have  a  license 
from  the  Insurance  commissioner. 
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Q.    Where  is  it? 

A.    At  my  home  in  Spokane. 

Q.    Gould  you  get  it? 

A.    I  will;  yes. 

Q.  Now,  while  you  could  remember  this  morning  that  in  the  appli- 
cation you  took  for  the  bonding  of  John  Schively  the  question  had 
been  answered  regarding  salary  that  he  was  on  commission,  you  can't 
remember  the  name  of  the  company  that  you  were  working  for;  can 
you  remember  it  now? 

A.    Yes. 

Q.    What  company  was  it? 

A.    The  Title  Guaranty  &  Surety  Company. 

Q.    Of  Pennsylvania? 

A.  Tes,  sir;  because  that  company  has  changed  its  name,  during 
the  time  I  was  employed  by  it,  and  that  is  the  reason  why  I  dldnt 
want  to  give,  this  morning,  the  exact  title  of  the  company. 

Q.    What  was  its  title  before  it  changed  its  name? 

A.    I  can't  answer. 

Q.  Did  you  tell  this  Senate  that  the  Title  Guaranty  &  Surety  Com- 
pany changed  its  name  in  1906? 

A.    Yes,  sir. 

Q.    About  what  time  in  the  year? 

A.    While  I  was  employed. 

Q.    Summer  or  spring  of  1906? 

A.    Yes,  sir. 

Q.  The  Title  Guaranty  &  Surety  Company,  of  Scranton,  Pennsyl- 
vania, changed  its  name? 

A.    Yes. 

Q.    But  you  can't  remember  what  name  it  changed? 

A.    No,  sir. 

Bt  Mb.  Manages  Edge:  Now,  if  the  court  please,  we  have  had  this 
witness  on  the  stand  for  about  an  hour,  and  for  the  last  three-quarters 
of  an  hour  counsel  has  been  examining  about  an  application;  if  he 
continues  at  the  rate  he  has  been  going,  it  will  take  two  weeks  to 
finish  with  this  witness. 

By  the  Presiding  Ofticeb:  Avoid  repetition,  Mr.  Israel.  There  is 
some  new  matter  brought  out  here,  however. 

A.  It  was  changed  from  the  Title  Guaranty  ft  Trust  Company  to 
the  Title  Guaranty  &  Surety  Company.  It  was  while  I  was  agent,  but 
what  day  and  what  month  and  what  week,  I  don't  know.  I  know  it 
was  in  the  spring. 

Q.  You  are  familiar  with  this  application  for  the  purpose  of  so- 
liciting applications  to  be  signed  by  persons  desiring  insurance — the 
blank? 

A.    What  do  you  mean  by  that? 

[Question  repeated.] 

A.    Generally. 

Q.  You  were  furnished  with  applications  that  came  from  the  com- 
pany? 

A.    Yes. 

Q.    How  many  pages  did  the  blank  consist  of? 

A.  Well,  Mr.  Israel,  that  depends  on  the  class  of  the  bond.  If  it 
is  a  case  for  an  attorney^ — an  appeal  bond — it  is  different  from  a  case 
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for  a  surety  bond.    There  were  a  great  many  bonds  issued  by  that  com- 
pany, and  they  all  had  special  blanks. 

Q.  Well,  I  am  speaking  of  the  special  blank  that  was  used  in  taking 
an  application  for  a  surety  bond  for  an  employee? 

A.    I  think,  two  pages. 

Q.    Two  i>ages? 

A.    Yes. 
V     Q.    Do  you  mean  two  pages  or  two  leaves? 

A.    I  mean  two  pages.    I  speak,  I  trust,  with  intelligence. 

Q.  Whereabouts  was  it,  on  the  first  or  second  page,  that  the  ques- 
tion regarding  the  character  of  payment  of  salary  occurred? 

A.    That  appeared  on  the  first  page  and  went  over  on  to  the  second. 

Q.  I  am  going  to  hand  you  a  blank  of  the  Title  Quaranty  &  Surety 
Company,  of  Scranton,  Pennsylvania — Surety  Department,  Fidelity  Ap- 
plication— and  ask  you  if  that  is  a  copy  of  the  blank  that  the  applicant 
filed  with  the  company  through  you  as  agent  in  applying  for  insurance 
to  that  company? 

A.    That  is  an  employee  blank,  as  I  understand  it 

Q.  Is  that  the  blank  we  are  referring  to,  that  you  used  at  that 
time? 

A.  As  I  told  you  here,  there  are  several  blanks;  this  may  be  one 
of  them. 

Q.  Tou  were  familiar  with  those  blanks  at  the  time  you  were  using 
them? 

A.    Yes. 

Q.  Does  your  recollection  serve  you  that  this  present  blank  of  that 
same  company  is  the  blank — is  the  same  as  the  blank  you  were  using 
at  the  time  you  took  Schively's  application? 

A.  You  will  please  understand  that  the  blank  of  the  employer  is 
entirely  different  from  the  blank  of  the  employee. 

Q.  What  blank  is  it  you  hold — an  employer's  blank  or  an  employee's 
blank? 

A.    It  is  partially  used  by  an  employer  and  employee. 

Q.  How  does  that  correspond  with  the  character  of  blanks  you 
used  in  the  Schively  application? 

A.  Well,  you  will  find  on  the  last  page  here,  **What  salary  or  com- 
pensation will  you  receive?"    It  goes  over  to  the  next  page. 

Q.  Well,  how  does  that  blank  compare,  according  to  your  recollec- 
tion, with  the  blank  you  used  that  day? 

A.  Why,  substantially  the  same.  There  may  be  some  exceptions, 
but  I  wouldn't  say  now  that  there  are.    There  might  be  some. 

Q.  I  wish  you  to  note  that  this  application,  according  to  the  key 
number  printed  in  the  upper  left  hand  corner,  is  "Form  548,"  of  which 
20,000,  20M..  was  issued  on  March  3,  1905. 

A.    Do  you  want  an  answer? 

Q.    Yes. 

A.    To  what? 

Q.  That  the  blank  was  issued  by  the  Title  Guaranty  &  Surety  Com- 
pany. I  ask  you  if  that  notation  is  at  the  top  in  the  corner  of  that 
blank? 

A.    It  is. 

Q.  If  it  is  noted  on  this  blank  as  put  out  by  the  Title  Guaranty  ft 
Surety  Company,  "Form  No.  548,  Fidelity  Application,"  was  issued  for 
use  on  March  3,  1905.  Will  you  tell  me  why  the  blank  is  still  in  use 
by  the  Title  Quaranty  &  Surety  Company,  if  in  1906  the  name  Title 
Quaranty  &  Trust  Company  was  first  adopted? 
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A.  Well,  I  can  only  say  to  you,  Mr.  Israel,  this:  that  I  don't  know 
the  policy  of  the  Fidelity  Surety  Company  in  issuing  these  blanks. 
They  may  change  their  blank  any  day  or  any  month.  They  can  reform 
their  forms  at  any  time,  and  there  is  no  criterion  for  the  agent  to 
follow  concerning  the  applications  issued  by  the  company.  Whether 
the  blank  was  in  force  at  the  time  I  specified  or  not,  I  can't  say;  but 
I  can  say  this,  that  they  issued  a  blank  which  was  signed  by  Mr. 
Schively,  but  whether  or  not  he  signed  the  exact  form  or  not  I  cant 
say. 

Q.  If  my  ears  hear  aright,  you  testified  a  few  moments  ago  that 
in  1906,  while  you  were  employed  by  what  is  now  the  Title  Guaranty  A 
Surety  Company,  it  was  operating  under  the  name  of  The  Title  Guar- 
anty &  Trust  Company,  and  that  while  you  were  so  employed  in  1906 
it  changed  its  name  from  the  Title  Guaranty  &  Trust  Company  to  the 
Title  Guaranty  &  Surety  Company.  You  have  made  that  statement,  and 
I  asked  you  as  an  insurance  man  how  you  account  for  the  fact  that  the 
Title  Guaranty  ft  Surety  Company — that  the  blank  was  issued  in  March, 
1905,  by  the  Title  Guaranty  &  Surety  Company,  when  their  name  was 
Title  Guaranty  ft  Trust  Company  and  remained  so  until  the  next  year? 

A.  I  told  you  I  did  not  know  the  exact  date  in  which  the  company 
changed  its  name. 

Q.    You  told  me  it  was  during  your  employment  in  1906,  didn't  you? 

A.    Yes. 

Q.    This  blank  was  put  out  in  1905,  under  the  same  title,  wasn't  it? 

A.  I  don't  know  anything  about  that.  I  didn't  see  it  published. 
It  doesn't  prove  anything  to  me  because  they  have  a  date  on  there,  and 
furthermore,  I  will  say  this,  that  if  it  didn't  change  its  name  before  I 
left,  it  was  changed  afterwards. 

By  Mb.  Israel:  Mr.  Secretary,  I  wish  you  would  mark  this  as  an 
Identification  D,  under  Article  25. 

[Marked  "Article  25,  DefendanVa  Identification  D."] 

[Continuation  of  answer.]  And  I  will  call  attention  further,  that 
the  answers  I  made  were  these:,  that  on  the  first  page  and  the  second 
page  was  where  the  question  was  asked  as  to  the  compensation;  if  not 
the  same,  the  Senate  may  know. 

Q.  What  the  Senate  wants  to  know,  or  the  attorney  for  respondent 
wants  to  have  the  Senate  know,  or  understand,  is  how,  if  in  1906  or 
subsequently,  when  you  quit  work,  this  company  had  been  known  as 
the  Title  Guaranty  &  Trust  Company,  and  changed  its  name  to  the 
Title  Guaranty  ft  Surety  Company,  at  any  of  those  times,  it  could  have 
put  out  a  blank  a  year  before  you  worked  for  the  company,  not  under 
the  title  of  the  Title  Guaranty  ft  Trust  Company,  but  the  present  name 
that  you  say  was  changed  in  1906  to  the  Title  Guaranty  ft  Surety  Com- 
pany? 

By  Mb.  Manages  Edge:  Now,  if  the  court  please,  he  has  gone  ovej 
this  about  three  times  without  objection,  but  I  do  object  to  its  being 
gone  over  five  or  six  times. 

By  the  Pbesiding  Officer:  I  think  the  subject  has  been  exhausted 
and  the  witness  has  explained  that. 

By  the  Witness  Donovan:  I  would  like  to  explain  that  when  I 
went  to  work  for  Messrs.  Downs  and  Wheeler,  they  had  a  sign  on  Wall 
street,  "Title  Guaranty  ft  Surety  Company,"  or  "Title  Guaranty  ft  Trust 
Company" — which,  I  don't  know,  but  while  I  was  In  there  they  advised 
me  the  company  had  been  changed.     Now,  when  the  company  was 
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changed  I  don't  know,  but  I  understood  from  the  information  given  to 
me  that  it  was  changed  during  the  time  I  was  employed  by  them.  That 
is  the  reason  why  I  can't  grive  you  at  this  time  the  time  when  the  title 
of  the  company  was  changed. 

Bt  Mb.  Israel:  Q.  Is  that  the  reason  you  stated  unqualifiedly  under 
oath  this  morning  that  the  name  was  changed  during  your  employment 
with  the  company? 

A.  I  didn't  state  unqualifiedly  that  the  name  was  changed  during 
my  service,  but  I  thought  it  was. 

Q.    Tou  are  willing  to  stand  on  the  record  as  to  what  you  did  say? 

A.    I  am  willing  to  stand  on  the  facts  as  far  as  I  know. 

Q.  At  the  time  you  got  the  Schively  application  did  you  get  an 
employer's  statement  with  it? 

A.  Why,  yes;  the  employer's  blank  was  always  furnished  by  some 
one  connected  with  the  company. 

Q.  Did  you  at  the  time  you  took  the  Schively  application  get  an 
employer's  statement? 

Bt  Mr.  Manager  Edge:  I  object  to  that  as  incompetent  and  imma- 
terial. That  has  nothing  to  do  with  the  application  he  did  get.  That 
is  the  only  one  we  endeavored  to  prove  anything  about. 

By  the  Presiding  Officer:     The  objection  is  overruled. 

A.    So  far  as  I  remember  now,  yes. 

By  Mr.  Israel:  Q.  Why  can  you  not  remember  that  equally  as  well 
— ^the  getting  of  one  as  well  as  the  getting  of  the  other? 

A.  Because  the  matter  of  employer's  statements  are  matters  of  for- 
mality. The  matter  of  application  was  a  matter  of  detail.  The  matter 
of  the  application  responded  to  the  claim  that  the  lawyer  or  the  person 
who  had  charge  of  the  application  necessarily  passed  upon,  and  the  lia- 
bility of  the  man  who  made  the  application,  and  the  matter  of  applica- 
tion of  the  employer's  statement  was  a  matter  of  formality  which  ordi- 
narily followed  in  cases  of  that  kind. 

Q.    You  don't  know  whether  you  did  or  not,  do  you? 

A.    You  heard  my  answer. 

Q.    You  sent  the  application  to  the  Seattle  office? 

A.  I  presume  it  was  sent  there,  yes.  I  didn't  have  the  technical 
work. 

Q.  All  of  the  applications  of  this  company  of  yours  by  its  officers 
are  sent  to  the  Seattle  office? 

A.    I  don't  know. 

Q.    Where  were  the  policies  written? 

A.    Some  at  Seattle  and  some  at  Scranton,  Pennsylvania. 

Q.    Where  was  the  Schively  policy,  written? 

A.    I  don't  know.    I  couldn't  testify  as  to  that. 

Q.  Did  the  Seattle  office  write  any  policies  where  the  compensation 
stated  by  the  applicant  was  commission? 

A.  It  wasn't  a  question  with  the  Seattle  office  of  writing  policies 
covering  applications  for  commission,  but  it  depended  upon  the  liability 
of  the  company. 

Q.    Well,  that  isn't  exactly  what  I  want  to  get  at,  Mr.  Witness. 

A.  I  can't  answer  you  any  better  than  that.  Some  of  It  was  written 
In  the  home  office. 

Q.  Let  me  see  if  I  can  make  myself  any  plainer.  Did  the  Seattle 
agent,  upon  application  for  a  fidelity  policy  sent  from  your  office  in 
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Spokane,  where  the  applicant  was  being  remunerated  and  paid  by  com- 
missions,  write  policies  in  Seattle? 

A.    Please  read  that  question. 

[Question  repeated  hy  the  stenographer.] 

A.    Tes,  sir. 

Q.  Now,  do  you  want  to  make  that  statement  qualifledly  or  un- 
qualifiedly? 

A.    Qualifledly. 

Q.    How  do  you  want  to  qualify  it? 

A.  I  want  to  qualify  it  by  saying  that  all  of  our  applications  were 
sent  to  Seattle,  so  far  as  I  know.  I  had  no  charge  of  the  details.  Where 
the  policies  came  from,  I  don't  know.  Whether  they  came  from  Scran- 
ton.  Pennsylvania,  or  Seattle,  or  San  Francisco. 

Q.  Then  you  don't  know,  although  you  were  agent,  of  any  incident 
by  which  you  can  tell  where  any  policy,  where  compensation  was  by 
commission,  was  written  in  Seattle?  Tou  don't  know  of  a  single  inci- 
dent as  to  where  they  were  written? 

A.    What  was  that  question? 

[Question  repeated  hy  the  stenographer.] 

A.  I  can  answer  that  in  this  way,  without  any  discourtesy  to  the 
Senate — where  policies  are  written:  Some  policies  are  written  in  a 
bonding  company,  written  at  Seattle,  and  some  are  written  at  the  home 
olfice;  some  at  a  sub-agency;  but  as  to  where  the  policies  were  written  in 
answer  to  your  question,  I  could  not  state. 

Q.  Now,  the  senators  are  to  understand  that  when  you  send  in  an 
application  for  a  policy  and  you  get  the  policy  back  there  is  nothing  in 
the  policy  to  indicate  whether  it  was  written  at  a  sub-agency,  or  the 
general  office,  or  at  the  head  office. 

A.  Yes,  sir — ^that  is,  if  one  is  familiar  with  the  local  attorneys  and 
the  local  officers  of  a  sub-agency — but  the  agent  has  no  knowledge — at 
least  I  did  not  have.  It  was  not  a  question  with  me  as  to  where  the 
policies  were  written;  it  was  a  question  of  getting  the  business  and 
getting  the  policies  back,  and  as  to  where  the  policies  were  written, 
that  did  not  occur  to  me  at  all. 

Q.  So  you  cannot  say  now  where  any  of  the  policies  which  were 
applied  for  on  a  commission  basis  were  written — whether  at  Seattle 
or  at  the  home  office? 

A.    I  think  some  were  written  at  Seattle. 

Q.    What  makes  you  think  so? 

Bt  Mr.  Manager  Edge:  I  object  to  that  question.  I  do  not  believe 
the  Senate  wants  to  know  where  the  company  wrote  these  policies. 

By  the  Presiding  Officer:  It  seems  to  me  that  the  witness  has  not 
given  a  direct  answer.  If  he  knows,  he  should  answer,  and  if  he  does 
not  know,  he  should  say  so  directly.  I  think  that  counsel  for  respond- 
ent is  within  his  rights.  It  is  a  question  of  testing  the  memory  of  the 
witness  on  an  important  point,  and  goes  to  the  veracity  of  the  witness. 
It  would  save  a  great  deal  of  time  if  he  would  answer  directly.  1 
think  it  is  more  the  fault  of  the  witness  in  not  answering  directly 
whether  or  not  he  knows  or  does  not  know  of  these  facts.    Proceed. 

A.  If  the  Senate  will  permit  me,  it  is  not  my  purpose  to  avoid 
answering  any  of  these  questions,  or  testifying  as  to  the  facts. 

[Question  read.] 

By  the  PBEsiDiifo  Offioeb:     Answer  the  question. 

A.    I  cannot  say  where  any  policy  was  written. 
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Q.    Wliy  do  you  think  that  some  were  written  in  Seattle? 

A.    Well,  some  were  signed  by  the  agent  over  there,  Mr.  Parker. 

Q.    You  knew  who  Mr.  Parker  was? 

A.    I  do  not  know  what  his  initials  are. 

Q.    Tou  knew  who  he  was? 

A.    I  only  noticed  his  name  would  be  signed  on  the  policies. 

Q.    Tou  knew  he  was  an  agent  ovor  at  Seattle? 

A.    Not  any  further  than  that  his  name  was  signed  to  the  policies. 

Q.    Then,  how  can  you  tell  they  were  written  In  Seattle? 

A.  I  presume  they  were  written  in  Seattle — some  of  them  were 
written  in  Seattle. 

Q.    Tou  knew  who  Parker  was? 

A.    I  think  I  have  answered  that  question. 

Q.  Now,  I  want  to  ask  you  this  question:  Do  you  not  know  as  a 
solicitor  of  liability  Insurance  that  there  is  not  a  liability  company 
in  the  United  States  that  issues  a  policy  on  employee's  liability  where 
the  compensation  is  on  a  commission  basis,  excepting  from  the  general 
office. 

Bt  Mb.  Lee:     I  object  to  that,  because  it  is  absolutely  immaterial — 

A.    I  can  answer  that.    I  am  not  speaking  about  liability  insurance. 

Q.    Then,  I  will  amend  that;  I  will  make  It  fidelity  insurance? 

A.  I  am  not  speaking  of  fidelity  insurance.  I  am  simply  making 
this  statement.  I  have  not  been  testifying  about  liability  insurance; 
I  am  talking  about  a  bonding  company. 

Q.  Do  you  know  that  there  is  not  a  bonding  company  doing  busi- 
ness in  the  United  States  which  would  permit  a  policy  to  be  issued  by 
the  company  assuming  any  liability  for  an  employee  paid  by  commis- 
sions, excepting  from  the  company's  head  office? 

A.    I  will  say  in  answer  to  this  question — 

Q.    Answer  this  question. 

A.    I  intend  to. 

By  Mb.  Manageb  Edge:  I  think  we  have  gone  far  enough  with  this. 
It  does  not  make  any  difTerence  where  the  company  did  write  its 
policies.  The  witness  has  not  testified  that  they  wrote  them  all  in  the 
head  office  or  in  the  other  office.  He  testified  where  he  thinks  they 
were  written,  and  he  is  not  positive  as  to  that.  It  does  not  make  any 
difference  whether  they  wrote  them  at  the  head  office  or  any  place  else. 
He  did  not  swear  that  they  did  write  them  at  the  home  office,  and  he 
did  not  swear  that  they  did  not.  I  object  to  this  as  being  entirely 
improper  cross-examination  and  immaterial. 

Bt  the  Pbesidino  Officeb:  I  think  this  has  been  carried  far  enough 
on  this  particular  point  Let  him  answer  this  one  question  on  this 
point,  and  then  proceed  with  your  examination  on  other  matters,  if 
you  desire. 

A.  I  know  that  liability  companies  write  various  kinds  of  policies, 
and  whether  or  not  they  write  all  their  policies  through  the  general 
agent,  or  whether  they  are  sent  through  their  general  agent,  I  do  not 
^ow.  When  an  application  is  made  It  is  made  through  the  general 
agent,  and  the  policy  comes  back  through  the  general  agent,  but 
whether  the  policy  is  written  by  the  general  agent  or  the  home  office 
I  do  not  know. 

Q.  Then,  from  your  revolved  answer,  I  gather  this  to  be  your  direct 
answer:     That  you  do  not  know  whether  the  invariable  rule  of  every 
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bonding  company  in  the  United  States  is  that  a  poliejr  on  a  commission 
basis  must  be  written  in  the  home  office? 

A.  I  do  not  know  that  it  is  the  invariable  rule.  I  do  not  know 
that  the  rule  is  as  you  state. 

Q.    Can  you  state,  or  do  you  not  know. 

A.    I  cannot  state  that  your  statement  is  correct 

Q.  Well,  I  will  ask  you  this  further  question:  [Addressing  chairl 
Tour  honor,  this  is  on  an  entirely  different  matter.  Mr.  Schively,  at 
the  time  you  bonded  him  was  one  of  the  officers  in  the  main  office  of 
this  insurance  company,  was  he  not? 

A.    I  cannot  answer  that  question,  yes  or  no. 

Q.    He  was  purported  to  be? 

A.    He  was  purported  to  be  a  trustee. 

Q.    His  application  for  a  bond  was  as  a  trustee? 

A.    Yes. 

Q.    And  on  a  commission  basis? 

A.    Yes,  sir. 

Q.    A  trustee  of  the  company  itself  in  its  main  office? 

A.    Yes,  sir. 

Q.  Do  you  not  know  that  there  is  not  a  bonding  company  in  the 
United  States  but  what  absolutely  refuses  to  write  any  bond  for  any 
officer  in  the  main  office  of  the  company  who  is  reputed  to  be  paid  on 
a  commission  basis — that  the  answer  that  they  are  on  a  commission 
basis  precludes  a  bond? 

A.    No,  sir,  I  don't. 

Q.    You  don't? 

A.  No,  sir;  and  furthermore,  the  bonds  have  been  written  for  this 
company  all  the  time  during  its  incumbency  by  the  surety  company — 
bonds  on  a  commission  basis — and  the  record  will  so  show. 

Q.    You  collected  the  premium  on  the  Schlvely  bond? 

A.  The  premium  on  the  Schlvely  bond  and  all  bonds  due  from  the 
Pacific  Live  Stock  Association  have  been  paid,  so  far  as  I  know. 

Q.    By  whom? 

A.  By  the  company  paying  it  to  Downs  and  Wheeler,  at  the  time 
I  was  with  them,  and  when  I  left  them  to  my  successors. 

Q.    Paid  by  the  company  to  the  people  for  whom  you  work? 

A.    Yes,  sir. 

Q.    Is  that  the  way  that  the  Schlvely  bond  was  paid  for? 

A.     I  have  answered  that  question,  I  think. 

Q.  Were  you  In  here  this  morning  when  Mr.  Hunter,  the  book- 
keeper, was  on  the  stand? 

A.    Yes,  I  think  I  was.     I  was  in  and  out. 

Q.    Did  you  hear  his  testimony? 

A.    Partially  only. 

Q.  Did  you  hear  that  part  of  his  testimony  in  which  he  was  check- 
ing the  charges  that  were  made  in  the  books  against  Mr.  Schlvely? 

A.    Partially. 

Q.  Did  you  hear  of  any  Item  charged  against  Mr.  Schlvely  by  the 
company  for  the  cost  of  his  bond? 

A.  No,  sir;  and  I  think  you  will  find  from  an  examination  of  the 
Journal  and  cash  book  that  the  charges  for  bonds  were  charged  to  the 
general  expenses.    That  is  my  Judgment 

Q.    General  expenses? 

A.    Or  current  expenses. 
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Q.  You  are  quite  familiar  with  the  books?  Did  you  have  a  great 
deal  to  do  with  them? 

A.    Well,  I  would  not  want  to  testify  as  an  expert 

Q.     Tou  had  the  books  in  your  possession  a  great  length  of  time? 

A.    We  had  some  of  them,  yes. 

Q.     You  had  them  in  your  grand  jury  room? 

A.     Yes,  some  of  them. 

Q.  You  think  that  the  items  would  be  found,  then,  in  the  Journal, 
some  time  along  about  the  time  that  the  bond  was  issued,  in  the  cur- 
rent expenses? 

A.     I  do  not  say  I  think.    I  say  it  may  have  been. 

Q.  Oh,  you  say  it  may  have  been.  What  was  the  first  thing  this 
year  that  caused  you  to  remember  that  the  bonding  company  had 
bonded  J.  H.  Schively  in  1906? 

A.  Well,  the  first  thing  that  made  me  believe  it  was  that  is  when 
I  was  placed  in  charge  of  the  investigation  of  the  Pacific  Live  Stock 
Association,  and  I  made  an  investigation. 

Q.    That  was  about  when? 

A.    January  of  this  year. 

Q.  What  first  refreshed  your  recollection  that  such  a  bond  had 
been  applied  for? 

A.  Well,  I  cannot  say  Just  what  first  refreshed  my  recollection,  but 
I  had  a  recollection  from  an  examination  of  the  applications. 

Q.    From  an  examination  of  what  applications? 

A.    That  I  found  in  the  office  of  Downs  and  Wheeler. 

Q.    Did  you  find  any  application  there  by  Mr.  Schively? 

A.    I  found  applications  filed  that  I— yes,  by  Schively. 

Q.    What  did  you  do  with  it? 

A.    I  left  it  there. 

Q.    Was  it  a  copy  of  that  application  that  you  had  sent  on? 

A.    It  was. 

Q.    It  is  there  now,  is  it? 

A.    I  do  not  know. 

Q.    Did  it  purport  to  be  the  office  file,  a  copy  of  the  original? 
A.    I  do  not  know. 

Q.    What  did  it  purport  to  be? 

A.  Well,  Downs  and  Wheeler  had  moved  their  offices  twice,  and  the 
Downs  and  Wheeler  company  had  lost  the  agency,  and  when  I  got  to 
their  office  there  were  a  large  number  of  the  applications  missing,  and 
I  found  a  few,  and  some  of  them  had  been  tampered  with  at  that  time, 
because  this  investigation  had  been  suggested. 

Q.    Did  you  find  the  Schively  application? 

A.    Yes.  I  did. 

Q.    And  you  did  not  take  possession  of  it? 

A,    They  would  not  permit  me  to. 

Q.    They  have  it  now,  presumably? 

A.    I  do  not  know. 

Q.    Was  their  attention  directed  to  it  at  that  time? 

A.  The  senior  member  of  the  firm,  Mr.  Downs,  was  away  and  I 
asked  one  of  his  employees  to  permit  me  to  examine  his  records,  and 
for  that  reason  I  did  not  ask  him  for  this  record. 

Q.  Did  you  call  his  attention  to  that  fact,  that  you  had  discovered 
such  a  record? 

A    No,  sir,  because  Mr.  Downs  has  been  away  most  of  the  time  since. 
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Q.  Is  there  any  one  In  the  ofllce  who  knows  you  found  such  a 
record  there  on  that  day? 

A.  No,  sir;  I  do  not  think  there  is.  No,  sir;  I  know  there  is  not, 
because  I  asked  the  boy  in  charge  of  the  storage  room  to  permit  me  to 
examine  these  records. 

Q.  This  was  at  the  time  that  this  company  was  under  an  inves- 
tigation? 

A.    Yes. 

Q.     [Continuing] — as  to  these  embezzlements? 

A.    Yes,  sir. 

Q.  And  this  was  at  the  time  that  you  had  Mr.  Schlvely  under  in- 
vestigation for  his  perjury? 

A.    No,  sir;  that  was  before  the  perjury. 

Q.  When  you  had  him  under  his  investigation  for  perjury  and  he 
testified  that  he  never  was  on  a  commission  basis,  did  you  send  for  the 
application — that  copy  of  the  application? 

A.    To  whom? 

Q.    To  wherever  you  found  it? 

A.    No,  sir. 

Q.    Did  you  make  any  attempt  to  get  it  to  show  to  the  grand  Jury? 

A.    It  was  not  necessary. 

Q.    Did  you  testify  before  the  grand  jury? 

A.    No,  sir. 

Q.  Did  you  say  anything  to  the  grand  Jury  about  your  knowledge 
that  he  was  lying  about  commissions? 

A.    At  the  time — 

By  Mr.  Lee:  If  the  court  please,  there  has  been  an  indictment 
returned  against  Mr.  Schively  for  perjury,  and  it  does  not  make 
any  difference  whether  he  sent  for  this  application  slip  or  not.  The 
grand  jury  certainly  must  have  been  satisfied  that  there  was  enough 
evidence  without  that.  I  object  to  this  on  the  ground  that  it  is  im- 
material and  improper  cross-examination.     * 

By  the  Pbesidiko  Officer:  I  understand  that  the  witness  says  that 
he  discovered  the  copy  of  this  application — a  record  of  this  application 
—and  that  his  memory  was  refreshed  by  that,  and  his  attention  was 
called  to  the  fact  that  Mr.  Schlvely  applied  to  his  agency  from  that 
circumstance.  I  think  that  counsel  has  a  right  to  question  him  In 
regard  to  that  matter,  as  to  whether  that  application  is  in  existence. 

By  Mr.  Lee:  What  difference  does  It  make  whether  he  was  before 
the  grand  jury  or  not?  That  is  the  line  of  questioning  now  that  we 
are  objecting  to.    I  would  like  a  ruling  upon  that  point. 

By  Mr.  Israel:  I  would  like  to  have  an  opportunity  to  argue  before 
you  rule. 

By  the  Presiding  Officer:     Very  well,  proceed;  I  will  hear  you. 

By  Mr.  Israel:  This  witness  has  testified  that  he  was  the  one  who 
conducted  the  investigation  as  a  law  oflftcer  before  the  grand  jury  that 
resulted  in  this  perjury  indictment.  There  are  allegations  in  that 
perjury  indictment  stating  that  John  Schlvely  committed  perjury  by 
testifying  that  he  was  not  paid  upon  a  commission  basis.  He  has 
stated  that  he  exhibited  the  testimony  before  the  grand  jury  that  found 
that  indictment — and  the  grand  Jury  found  that  indictment  upon  Mr. 
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Schlvely's  testimony  before  them.  He  comes  in  here  this  morning  and 
testifies  that  he  knew  he  was  on  a  commission  basis  away  back  in  1906, 
and  tells  why.  He  further  testifies  that  he  never  told  it — not  to  a  soul 
on  earth — until  this  morning,  when  he  told  Mr.  Edge  for  the  first  time. 
Now,  the  credibility  of  this  witness  is  at  stake  as  to  whether  he  has 
stated  the  truth  when  he  says  that  he  ever  saw  such  an  application, 
and  if  the  facts  and  circumstances  can  be  developed  here  that  are  in- 
consistent, facts  that  are  inconsistent  with  such  a  statement,  and  con- 
sistent— that  make  towards  the  truth — circumstances  that  establish 
that  he  does  not  state  the  truth  when  he  says  that  he  ever  saw  such 
application;  all  this  is  going  to  the  credibility  and  to  the  weight  of  this 
witness'  testimony,  and  I  am  showing  circumstances  that  appeal  to  a 
fair  mind  as  strange  and  mysterious,  to  say  the  least. 

By  Mr.  Manager  Edge:  The  witness  testified  this  morning  that  he 
bad  not  told  the  managers  about  it  this  morning,  as  I  remember. 

Bt  BfR.  Israel:     Yes? 

Bt  Mr.  Manager  Edge:  The  counsel  stated  that  he  had  testified  that 
he  had  never  made  it  known  to  any  one,  which  I  understand  was  not 
the  testimon^^.  Now,  this  testing  the  witness'  credibility  by  a  two 
hours'  questioning,  I  think.  Is  questioning  it  a  little  bit  more  than  the 
endurance  of  the  Senate  or  counsel  in  any  ordinary  trial  at  law  would 
permit    The  fact  that  this  man,  before  the  grand  jury — 

By  the  Presiding  Oi-ticer:  I  will  sustain  the  objection  to  that  ques- 
tion.   I  think  it  is  a  little  far-fetched. 

Q.    You  had  Mr.  Schively  a  day  and  a  half  before  the  grand  jury? 

A.  No,  sir;  I  think  we  had  him  in  the  morning  session  about  two 
hours,  and  two  hours  and  a  half  in  the  afternoon,  and  the  next  morning 
again  about  two  hours. 

Q.  You  during  that  time  were  using  the  utmost  endeavor,  with  all 
the  records  before  you.  to  make  him  testify  that  he  was  on  a  commis- 
sion basis,  were  you  not? 

A.  We  were  trying  to  find  out  from  Mr.  Schively  on  what  basis 
he  was.  and  whether  or  not  he  was  on  a  commission  basis,  and  whether 
these  checks  charged  against  him  on  his  account  were  chargable  to 
him,  or  whether  they  were  chargable  to  some  one  else;  to  determine 
whether  or  not  there  had  been  embezzlement  by  the  company,  or  by 
some  other  ofllcer,  or  by  Mr.  Schively. 

Q.  And  during  that  entire  time  Mr.  Schively  refused  to  say  but 
that  he  was  always  on  a  salary,  and  stuck  to  that  all  the  way  through? 

By  the  Presiding  Officer:  Have  you  not  gone  over  this  once  on 
cross-examination  ? 

By  Mr.  Israel:     No,  sir;  not  on  this  phase  of  it. 

By  Mr.  Lee:  He  is  >ust  getting  down  to  the  merits  of  it  now.  The 
rest  was  all  "chaff." 

By  the  Presiding  Officer:     Proceed. 

By  Mr.  Israel:     Read  the  question. 

[Question  read.] 

A.  Mr.  Schively  always  swore  that  he  was  on  a  salary  basis  of  four 
hundred  dollars  a  month,  and  never  had  a  commission  of  any  kind. 
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Q.  Among  other  things,  he  said  to  you,  when  you  showed  those 
figures  to  him,  ''Gentlemen,  inconceivable  as  it  may  appear,  from  this 
multitude  of  figures  I  do  not  understand — I  am  still  satisfied  I  never 
got  that  money  or  ansrthing  but  four  hundred  dollars  a  month,"  didnt 
he? 

A.    No,  sir. 

Q.    He  didn't  make  a  statement  of  that  kind? 

A.  He  made  some  assertion — he  made  an  assertion  that  he  was 
working  under  a  salary  of  four  hundred  dollars  a  month,  and  that  he 
never  received  anything  from  the  company  in  commissions.  When  the 
question  was  asked  of  him,  "Mr.  Schively.  what  do  you  understand  by 
this  commission  basis  upon  which  you  will  receive  your  salary  of  cer- 
tain months,"  he  said  "These  things  to  me  are  inconceivable.  I  was  on 
a  salary.  I  never  knew  anything  about  a  commission,  and  all  I  received 
was  four  hundred  dollars  a  month." 

Q.    You  were  trying  at  that  time  to  get  at  the  truth? 

A.    We  were  trying  to  get  at  the  truth. 

Q.    You  were  not  trying  to  trap  Mr.  Schively,  were  you,  into  perjury? 

A.  No,  sir;  I  never  tried  to  trap  him  into  perjury;  but  after  the 
first  morning  he  testified  and  came  back  again  in  the  afternoon  and  tes- 
tified; I  sent  for  other  witnesses  for  the  purpose  of  determining  whether 
or  not  the  grand  Jury  had  been  believing  things  or  misunderstood  things 
that  Mr.  Schively  had  testified  to,  and  so  we  went  over  the  same  thing 
again  and  asked  Mr.  Schively  the  same  questions. 

Q.  Well,  but,  Mr.  Witness,  as  an  officer  of  the  court  there,  there 
never  was  a  time  from  the  beginning  to  the  end  but  what  you  were  more 
than  willing  to  grant  to  John  Schively,  if  he  would  only  make  it.  an 
explanation,  and  to  retreat  from  his  claim  that  you  considered  was 
untrue — that  he  was  on  a  salary  basis? 

A.  Yes,  always.  I  and  Mr.  Schively  went  out  into  the  corridor 
during  a  recess,  and  I  said  to  him,  "Mr.  Schively,  I  cannot  understand 
your  position  in  this  case.  You  are  either  making  yourself  a  damned 
knave,  or  damned  fool,  and  so  far  as  I  am  concerned,  I  cannot  under- 
stand which  it  is." 

Q.  Did  you  state  to  John  Schively  that  you  were  willing  to  protect 
him  from  any  trap,  that  you  had  personal  knowledge  that  in  1906  he 
had  applied  for  a  liability  bond  on  a  commission  basis,  and  that  you 
had  lately  discovered  and  had  your  mind  refreshed  by  seeing  a  copy 
of  his  application? 

By  Mb.  Lee:  I  object  to  that.  It  does  not  make  any  difference 
whether  he  did  or  not;  he  did  not  have  to  do  it. 

By  the  Pbesidino  Officeb:     The  objection  will  be  sustained. 

Re-Direct  Examination — 

By  Mr.  Manager  Edge:  Q.  Did  Mr.  Schively  at  any  time  during 
the  time  that  he  testified  before  your  grand  Jury  make  any  other  state- 
ment whatever  than  the  one  which  he  made  when  he  said  that  he  had 
not  made  any  agreement  with  Mr.  Ward,  had  not  signed  any  notes, 
had  been  paid  a  flat  salary,  and  not  a  mlllage,  and  was  not  aware  of  the 
fact  that  any  notes  had  been  paid  by  the  company  and  charged  to  him? 

By  Mr.  Israel:  It  would  seem  that  counsel  is  taking  advantage  of 
the  objection  to  this  last  question.    It  seems  to  me  It  is  not  redirect— 

By  the  Presiding  Offickr:     It  is  not. 

By  Mr.  Mana(;kr  Edcje:  It  is  simply  In  explanation  of  his  testi- 
mony.    If  the  court  considers  it  is  not  proper — 
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Bt  the  Pbesidiko  Offices:  It  is  not  redirect  Tou  went  into  that 
in  full  in  your  main  case. 

Bt  Mb.  Manages  Edge:  Very  well,  that  is  all,  Mr.  Donovan.  We 
will  call  Mr.  Schoen. 

Mr.  I.  B.  Schoen,  a  witness  produced  on  behalf  of  the  com- 
plainants herein,  being  first  duly  sworn,  testified  as  follows : 

Direct  Examination — 

By  Mb.  Manageb  Edge:     State  your  full  name,  please. 

A.    I.  B.  Schoen.  • 

Q.    Where  do  you  live,  Mr.  Schoen? 

A.    Spokane,  Washington. 

Q.    How  long  have  you  lived  there? 

A.    A  trifle  over  four  years. 

Q.  Were  you  a  member  of  the  grand  jury  that  was  impaneled  in 
Spokane  county  about  March  10th  of  this  year? 

A.    I  was. 

Q.  Were  you  with  that  grand  jury  on  or  about  the  20th  day  of 
April,  at  the  time  Mr.  Schively  was  before  it? 

A.    I  was. 

Q.  Were  you  present  during  all  the  time  that  he  gave  his  testi- 
mony? 

A.    I  was. 

Q.  Prior  to  the  time  Mr.  Schively  testified  before  that  body  was 
any  oath  administered? 

A.    Yes,  sir;  there  was. 

Q.  The  same  oath  that  is  usually  propounded  to  any  witness  before 
testifying  in  any  court? 

A,     Yes,  sir. 

Q.  State  as  nearly  as  you  can  what  were  the  questions  that  were 
put  to  Mr.  Schively  and  his  answers  in  reference  to  an  agreement  or 
purported  agreement  which  he  had  with  Mr.  E.  R.  Ward,  by  virtue  of 
which  he  (Schively)  became  a  member  of  the  Pacific  Live  Stock  Asso- 
ciation? Tell  what  was  asked  as  near  as  you  can  remember,  and  what 
was  said. 

A.  The  question  was  asked  Mr.  Schively  if  he  had  any  arrange- 
ment whereby  he  was  to  buy  out  Mr.  Ward,  and  his  reply  was  that 
there  was  no  arrangement. 

Q.  What  were  the  questions  and  his  answers  to  the  same  in  refer- 
ence to  the  execution  of  any  notes  to  Mr.  Ward? 

A.  He  was  asked  the  question  if  he  had  given  any  notes  to  Mr. 
Ward,  and  he  replied  that  he  had  not. 

Q.  What  did  he  say  in  reference  to  whether  or  not  he  had  ever 
signed  any? 

A.    He  had  no  knowledge  of  signing  any  notes. 

Q.  What  were  the  questions  and  answers  in  reference  to  the  man- 
ner or  basis  of  compensation  he  received? 

A.  He  was  asked  how  he  was  paid,  or  the  manner  of  his  compensa- 
tion. He  replied  that  he  was  on  a  salary  of  $400.00  a  month.  He  was 
asked  also  if  he  was  on  a  commission  basis,  to  which  he  replied  that 
he  was  not;  that  he  was  on  a  fiat  salary  of  $400.00  a  month. 

Q.  What  explanation  did  he  make  of  the  three  checks  payable  to 
the  Fidelity  for  $400.00  each,  if  you  recall? 

A.    He  had  no  distinct  recollection  of  that 
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Q.  Were  you  present  when  that  copy  of  a  statement  upon  wliich 
Mr.  Schively  had  made  some  memoranda  with  pencU  was  presented  to 
Mr.  Schlvely? 

A.    The  statement  that  was  shown  here  this  morning? 

Q.    Yes. 

A.    Perhaps  I  had  better  look  at  it 

Q.  Do  you  recall  that  paper  being  presented  to  Mr.  Schlvely? 
[Hands  paper  to  witness.] 

A.    Yes,  sir. 

Q.    Did  he  examine  it? 

A.    He  did.  # 

Q.  What  did  he  testify  to  in  reference  to  the  notes  that  were  pay- 
able to  the  bank,  as  appears  on  that  statement,  if  you  recall? 

By  Mb.  Israel:     That  is  the  $400.00  item,  you  mean? 
By  Mb.  Manageb  Edge:     Yes. 

A.  As  I  remember,  he  did  not  have  any  recollection  of  those 
charges. 

Cross-Examination — 

By  Mb.  Israel:  He  persisted  before  the  grand  jury  that  he  never 
received  any  of  those  items  of  $400.00,  didn't  he? 

A.    He  did. 

Q.    He  was  before  the  grand  jury  several  hours,  was  he  not? 

A.    He  was. 

Q.  And  he  was  persistent  in  his  statement  that  no  matter  what 
those  figures  showed,  he  was  on  a  flat  salary  of  $400.00  a  month? 

A.    He  did. 

Q.    And  he  was  getting  no  commission? 

A.    Yes,  sir. 

Q.  He  did  testify  before  the  grand  jury  that  he  had  brought  Schrock 
and  Ward  together  to  make  an  arrangement  for  Ward  to  get  out  of  the 
company? 

A.    That  I  don't  remember. 

Q.  But  he  testified  that  he  never  made  any  deal  with  Ward  to  get 
out? 

A.    Yes,  sir. 

Q.    And  he  never  paid  Ward  anything  to  get  out? 
A.    Yes,  sir. 

Q.    And  that  he  never  gave  Ward  any  notes  to  get  out? 
A.    That  he  gave  no  notes. 

Q.  Do  you  remember  he  used  an  expression  something  like  this: 
"Gentlemen,  it  may  seem  inconceivable  to  you  with  all  this  array  of 
figures  here,  that  I  know  nothing  about  it,  but  I  want  to  still  say  that 
I  never  had  any  credits  with  that  company  excepting  on  a  flat  salary 
of  $400.00  per  month"? 

A.     Yes,  sir. 

Re-Direct  Examination — 

By  Mr.  Manager  Edge:  Q.  Just  one  question  I  want  to  ask:  Was 
Mr.  Schively's  attention  called  to  the  fact  at  that  time  that  he  had 
with  pencil  checked  over  that  statement  at  some  previous  time? 

A.     Mr.  Schlvely  said  that  these  were  his  flgures. 

Q.    They  were  not  made  while  in  your  grand  jury  room? 

A.  I  think  not.  I  think  those  were  all  there  when  tl^ese  papers 
were  presented  to  the  grand  jury. 
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Bt  Mb.  Manages  Edge:  That  is  all.  Will  you  be  willing  to  excuse 
Mr.  Schoen? 

Bt  Mb.  Isbael:     Tes,  I  will  dismiss  him. 

William  Kelly,  a  witness  produced  for  and  on  behalf  of  the 
complainants,  being  first  duly  sworn,  testified  as  follows : 

Direct  Examination — 

By  Mb.  Manageb  Edge:     Q.    State  your  name,  please? 

A.    William  Kelly. 

Q.    Where  do  you  live,  Mr.  Kelly? 

A.     I  live  at  Spokane. 

Q.    How  long  have  you  lived  there? 

A.    Something  over  five  years. 

Q.  Were  you  a  member  of  the  grand  jury  that  was  impaneled  and 
was  in  session  after  March  10th  of  this  year  in  Spokane  county? 

A.    Yes,  sir. 

Q.  Were  you  a  member  of  that  grand  jury  on  or  about  April  20th, 
at  the  time  J.  H.  Schively  testified  before  it? 

A.    Yes,  sir. 

Q.  Was  there  any  oath  administered  to  him  prior  to  his  giving  any 
testimony  there. 

A.    The  customary  oath  that  was  given  all  witnesses. 

Q.    Did  he  make  any  objections  to  testifying  before  the  grand  jury? 

A.    None  whatever. 

Q.  State  as  near  as  you  can  the  questions  propounded  to  Mr. 
Schively  and  the  answers  made  with  reference  to  the  deal  or  purported 
deal  between  him  and  E.  R.  Ward,  by  virtue  of  which  he  became  a  mem- 
ber of  the  Live  Stock  Association? 

A.  Why,  as  near  as  I  remember  it,  Mr.  Schively  was  asked  if  he 
had— 

Q.     You  will  have  to  speak  louder. 

A.  Well,  I  will  try.  As  near  as  I  can  remember,  Mr.  Schively  was 
asked  if  there  was  any  agreement  between  him  and  Mr.  Ward  in  regard 
to  buying  Mr.  Ward's  interest  or  millage  in  the  company,  and  he  said 
there  was  no  such  agreement. 

Q.  When  asked  in  reference  to  having  executed  any  notes  and  turn- 
ing them  over  to  Mr.  Ward,  what  did  he  testify  to? 

A.    He  said  he  knew  nothing  of  any  notes. 

Q.  When  asked  whether  or  not  the  Live  Stock  Association  had  paid 
the  bank  $1,200.00  to  take  up  these  notes  charged  to  his  account,  what 
did  he  answer? 

A.  He  said  if  this  $1,200.00  was  charged  to  his  account,  he  knew 
nothing  of  it. 

Q.  When  asked  with  reference  to  the  basis  upon  which  his  com- 
pensation was  computed,  what  did  he  testify  to? 

A.  He  testified  that  he  was  working  on  a  flat  salary  of  $400.00  a 
month. 

Q.  When  asked  as  to  whether  or  not  he  got  any  commissions,  what 
were  his  answers— commissions  or  millage? 

A.  Why,  I  think — now  let  me  see — his  answer  was  that  he  received 
DO  millage  whatever.  It  was  upon  a  salary  basis  that  he  received  com- 
pensation. 

Q.    Did  your  grand  jury  make  any  attempt  to  find  the  notes? 

A.    Well.  I  cannot  say  as  to  that — not  to  my  personal  knowledge.    I 
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understood  search  had  heen  made  for  them,  but  I  would  not  sajr  of  my 
own  personal  knowledge  that  it  had. 

By  Mb.  Manages  ESdoe:     Tou  may  cross-examine. 

By. Mb.  Isbael:     No  questions. 

By  Mb.  Lee:     Mr.  Israel,  do  you  desire  the  witness  any  more? 

By  Mb.  Israel:    No. 

By  the  Pbesidino  Officeb:     The  witness  is  excused. 

J.  B.  Schrock,  recalled  for  further  direct  examination,  tes- 
tified as  follows: 

By  Mb.  Manageb  Edge:  Q.  Mr.  Schrock,  you  probably  heard  some 
testimony  or  some  statements  here  this  morning  in  reference  to  the 
time  that  Schively  finally  settled  up  with  the  company  and  the  account 
was  balanced  off.  At  the  time  settlement  was  made,  was  he  settled  with 
on  a  basis  of  a  flat  salary  of  $400.00  a  month  or  upon  the  same  millage 
basis  by  virtue  of  which  he  went  in? 

A.    He  was  settled  with  on  a  commission  basis. 

Q.    And  not  on  any  salary  basis? 

A.    Not  to  my  knowledge. 

Cross-Examination — 

By  Mb.  Isbael:  Q.  You  knew  Mr.  Schively  withdrew  from  the  com- 
pany on  the  8th  day  of  October,  1906? 

A.    I  think  that  was  the  date;  yes,  sir. 

Q.  He  came  to  you  on  that  day  and  stated  that  he  wanted  to  get 
settled  up  with  the  company,  because  on  the  following  day,  in  com- 
pany with  Mr.  Ligget,  the  Idaho  insurance  commissioner,  he  was  going 
to  examine  a  company  in  Spokane,  and  he  desired  at  the  time  he  made 
the  examination  in  the  aid  of  Mr.  Ligget  to  be  entirely  free  of  any 
connection  with  any  insurance  company? 

[Question  read.] 

A.    Yes,  sir. 

Q.    You  remember  that? 

A.    I  remember  it. 

Q.  At  that  time  you  gave  him  the  check  for  $269.50,  on  the  8th  day 
of  October? 

A.    I  think  that  was  the  amount;  yes,  sir. 

Q.  On  the  9th  or  10th  Mr.  Schively,  on  his  way  to  the  train,  came 
into  your  company's  office  while  the  board  was  having  a  session  and 
met  you  in  the  outer  office,  at  which  time  you  gave  him  this  statement 
that  Is  here  in  evidence  which  is  scratched  over  with  pencil;  have  you 
seen  it? 

A.     I  have  seen  the  statement 

Q.    Do  you  know  what  it  is? 

A.    Yes,  sir. 

Q.    At  that  time  you  gave  it  to  him;  do  you  remember  that? 

A.    That  may  be;  I  would  not  be  positive,  but  then  that  may  be. 

Q.  Well,  let  me  refresh  your  recollection  a  little  further.  At  that 
time  you  said  to  him,  "Schively,  the  books  show  that,  instead  of  the 
company  owing  you,  you  owe  the  company."    Do  you  remember  that? 

A.    That  is  a  fact. 

Q.  And  he  said  to  you,  "Let  me  see  those  books";  and  you  gave 
him  this  statement.    Now,  do  you  remember  it? 

A.    That  is  a  fact. 
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Q.  And  yoa  and  he,  after  you  figured  a  little  while,  both  went  in 
before  the  board,  didn't  you? 

A.    I  think  80. 

Q.  And  there  he  made  an  explanation,  undertook  to  make  an  ex- 
planation of  the  fig^ures  he  had  in  his  hand  to  explain  that  the  company 
and  himself  were  even,  .and  he  made  an  explanation  and  you  agreed  to 
the  explanation,  and  Mr.  Bennington  got  up  and  said,  "I  was  satisfied 
all  the  time  this  man  was  all  right";  you  remember  that,  don't  you? 

A.    Something  like  that. 

Q.  And  you  all  shooks  hands  and  Schively  left;  you  remember  that, 
don't  you? 

A.    I  do. 

Q.    And  that  was  the  last  of  Mr.  Schively? 

A.    I  think  it  was. 

Q.  Now  then,  going  back  to  the  8th,  or  before  Mr.  Schively  came 
in  on  the  night  of  the  10th,  when  they  were  holding  the  board  meeting, 
or  the  night  of  the  9th,  whichever  one  it  happened  to  be,  there  had  been 
a  discussion  going  on  in  the  board  meeting  about  this  Schively  account, 
hadn't  there? 

A.    Yes,  sir. 

Q.  And  certain  figures  were  there  on  the  board  table  among  the 
members,  were  there  not,  showing  that  Schively  owed  the  company 
$400.00;  that  is  true,  is  it? 

A.    Something  to  that  efTect;  yes,  sir. 

Q.  And  when  you  came  out  in  the  office  and  met  Schively,  who  was 
coming  in  to  say  bood-bye,  you  told  him  that  the  books  showed  that  he 
owed  the  company;  and  he  immediately  demanded  the  books,  and  you 
brought  him  out  of  the  board  meeting  this  piece  of  paper.  After  you 
and  he  had  made  comparisons  in  the  corner  or  in  the  main  office,  you 
and  he  went  back  in  with  the  figures,  didn't  you,  at  the  time  the  ex- 
planation was  made? 

A.    Something  of  that  kind;  yes,  sir. 

Q.  Now,  on  the  8th  day  of  October,  when  John  Schively  ceased  to 
be  a  member  of  your  company  and  you  paid  him  the  $269.50  to  balance 
his  account,  you  settled  with  him  from  his  memoranda  of  what  sums 
he  had  drawn — the  small  balance  between  yourself  and  himself,  the 
advance  that  he  had  made  that  morning  to  an  employee  for  stamps — 
on  a  basis  of  $400.00  a  month,  as  had  been  agreed  between  you  and  him 
that  he  should  draw,  didn't  you? 

[Question  read.] 

A.  No,  it  was  this  way:  That  statement  that  Mr.  Hunter  had  made 
of  the  account,  showing  the  way  the  books  stood,  or  Mr.  Schively's  ac- 
count stood  on  the  books,  is  the  statement  that  I  settled  with  him,  but 
I  don't  know  Just  how  Mr.  Schively  had  figured.  He  may  have  figured 
on  the  $400.00  flat  salary,  but  I  figured  Just  the  way  the  books  stood. 

Q.  But  you  did  pay  him  at  that  time  a  balance  of  $260.50,  didn't 
you? 

A,    Yes,  sir. 

Q.    To  square  his  account? 

A.    Yes,  sir. 

Q.  Now,  Mr.  Schrock,  if  the  books,  as  they  afterwards  appeared 
with  the  commission  accounts,  were  his  proper  credits  and  the  with- 
drawals and  the  Hunter  notes  were  proper  charges  at  the  very  time  that 
you  gave  him  $260.50  to  settle  in  full,  the  books  showed  that  he  owed 
the  company  $700.00,  didn't  they? 

A.    I  am  sure  I  don't  know  as  to  that 
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Q.  You  never  have  examined  to  Bee,  never  have  looked  that  up? 

A.  No,  I  have  the  bookkeeper's  word  for  it 

Q.  At  that  time? 

A.  And  the  account. 

Q.  At  that  time? 

A.  Yes,  sir. 

Q.  According  to  the  bookkeeper's  word  and  the  account  at  that 
time,  you  owed  John  Schlvely  $260.50? 

A.  Yes,  sir. 

Q.  And  you  paid  it  to  him? 

A.  And  we  paid  it 

Q.  Which  bookkeeper  was  that? 

A.  That  bookkeeper  was  Hunter. 

Q.  This  man  that  has  been  upon  the  stand? 

A.  Yes,  sir. 

Q.  And  he  stated  at  that  time  that  to  balance  the  final  account 
Schively  would  have  to  be  paid  $260.50? 

A.  That  is  the  statement. 

Q.  That  he  made  to  you? 

A.  That  he  made. 

Q.  And  that  is  the  reason  you  gave  the  money? 

A.  That  is  the  reason  I  gave  the  money. 

Re-Direct  Examination — 

By  Mr.  Manager  Edge:     Q.    When  did  this  company  go  into  the 

hands  of  a  receiver  finally,  Mr.  Schrock? 

A.  The  first  or  second  time? 

Q.  Well,  I  may  state  this  is  in  explanation  of  article  24,  for  the 
benefit  of  the  Senate.  How  many  times  did  it  go  into  the  hands  of  a 
receiver? 

A.  Well,  they  tried  it  a  couple  of  times. 

Q.  When  was  the  first  time  they  tried  it? 

A.  I  think  the  26th  day  of  April,  if  I  am  not  mistaken. 

Q.  What  year? 

A.  Excuse  me,  it  was  the  26th  day  of  February. 

Q.  Following  the  October  when  Schively  went  out? 

A.  1907. 

Q.  Were  they  successful  in  getting  it  into  the  hands  of  a  receiver 
then? 

A.  Yes,  for  a  short  time. 

Q.  What  became  of  it  then;  was  it  taken  from  the  receiver? 

A.  It  was. 

Q.  And  when  did  It  next  go  into  the  hands  of  a  receiver? 

A.  Some  time  the  fore  part  of  July,  1907. 

Q.  It  stayed  there  after  that,  didn't  it? 

A.  Yes,  sir. 

Q.  Has  not  been  out  since? 

A.  Not  to  my  knowledge. 

By  Mr.  Israel:     You  are  still  working  on  article  26,  are  you? 

By  Mr.  Manager  Edge:  No,  on  article  24.  It  recites  when  this  com- 
pany went  into  the  hands  of  a  receiver,  simply  more  as  formal  proof 
than  otherwise.    That  is  all. 
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Re-OrosB-ExaminatUm — 

Bt  Mb.  Israel:  Q.  Now,  Mr.  Schrock,  probably  this  is  cross-examin- 
ing you  as  to  the  same  matter  of  the  receivership.  Your  company  was 
first  put  into  the  hands  of  a  receiver  by  Judge  Whitson  of  the  United 
States  court;  when  was  that? 

A.     Some  time  the  latter  part  of  February,  1907. 

Q.  Judge  Whitson  subsequently,  held  that  he  had  no  Jurisdiction  in 
the  matter  and  he  turned  everything  back  to  your  company? 

A.     He  did. 

Q.    And  you  went  on  operating  at  that  time? 

A.     We  did. 

Q,  At  that  time  there  was  an  application  to  the  superior  court  for 
a  receiver,  charging  that  you  were  insolvent,  and  you  were  hailed  into 
the  superior  court;  and  after  the  superior  court  had  heard  the  evidence, 
the  superior  court  refused  to  grant  a  receiver;  that  is  true,  isn't  it? 

A.    That  is  true. 

Q.     When  was  that,  do  you  remember? 

A.    Well,  it  was  right  after  it  was  dismissed  from  the  — 

Q.    Some  time  along  in  March? 

A.     Yes,  sir. 

Q.    Now,  you  were  in  a  solvent  condition  at  that  time? 

A.    We  were. 

Q.    Now,  when  was  the  receiver  finally  appointed? 

A.    Some  time  in  July,  the  following  July. 

Q.  And  when  you  went  into  the  hands  of  a  receiver  in  July,  you 
were  just  as  solvent,  so  far  as  your  assets  were  concerned,  but  you 
lacked  your  ready  money;  that  was  the  situation,  wasn't  it? 

A.    Yes,  sir;  that  was  the  situation. 

Q.  Because  you  could  not  get  somebody  to  tide  over  your  farmers* 
notes  for  the  season,  you  were  forced  into  liquidation? 

A.    That  was  it 

Q.  The  season  before  you  had  been  tided  over  the  farmers'  season 
by  loan? 

A.    Yes,  sir. 

Q.  Your  company  was  really  solvent  when  it  went  into  the  hands 
of  the  receiver  the  last  time? 

A.     It  certainly  was. 

Bt  Mb.  Isbael:  That  is  all. 

[Witness  excused.] 

By  the  Presiding  Officer:     We  will  take  a  recess  for  ten  minutes. 

By  Mr.  Manager  Edge:  I  think  now  in  closing  the  case  (the  ledger, 
I  understand,  is  already  in  evidence  with  the  account),  I  will  offer  in 
evidence  the  cash  book  and  Journal,  so  that  in  case  the  senators  desire 
to,  they  can  check  through  them  and  see  that  the  items  have  been  prop- 
erly given,  and  also  the  stubs. 

By  the  Presiding  Officer:  Do  you  wish  to  specify  what  particular 
part  of  the  book  is  in  evidence? 

By  Mr.  Manager  Edge:     Well,  that  would  be  a  little  diflacult. 

By  the  Presiding  Officer:     Any  objection,  Mr.  Israel? 

By  Mr.  Israel:     No  objection  to  these  that  have  been  offered. 

By  Mr.  Manager  Edge:  There  is  the  Journal,  cash  book,  and  I  also 
desire  to  offer  in  evidence  the  minute  book  which  has  been  heretofore 
Identified  but  is  not  formally  in  evidence.    I  desire  that  to  go  in  as  to 
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the  two  meetings  that  were  testified  to.  I  will  designate  now  the  ones 
to  be  introduced — the  ledger,  Journal,  cash  book,  and  the  minute  book. 
The  stubs,  I  understand,  have  been  admitted  heretofore. 

By  Mb.  Isbael:     Let  everything  go  in  as  an  entirety. 

By  Mb.  Manages  EIdoe:  Everything  in  these  books  then  that  is 
material  will  be  offered. 

E.  R.  Ward,  being  a  witness  recalled  on  behalf  of  the  state, 
testified  as  follows : 

Direct  Examination — 

By  Mr.  Manager  Edge:  Q.  Mr.  Ward,  at  the  time  you  had  the  ar- 
rangement with  Mr.  Schively  which  has  been  testified  to,  was  there  any 
agreement  between  you  and  the  Live  Stock  Company  by  which  they 
should  sign  these  notes  with  Mr.  Schively? 

A.  There  was  absolutely  no  agreement  on  the  part  of  the  officers 
of  the  Live  Stock  Company  to  sign  or  stand  good  for  these  notes  that 
Mr.  Schively  gave  me.  I  was  dealing  with  Mr.  Schively,  but  I  asked 
Mr.  Schrock  and  the  other  officers  to  see  that  these  notes  were  paid  out 
of  Mr.  Schively's  commissions  that  would  come  to  him. 

Q.  If  Mr.  Schively  failed  to  pay  the  notes,  did  you  intend  to  hold 
the  company? 

By  Mb.  Israel:     Now,  if  the  court  please,  I  object  to  that. 

By  the  PREsroiNQ  Officer:  That  is  a  conclusion.  The  objection  is 
sustained. 

By  Mb.  Manages  Edge:  If  the  company  did  put  Its  stamp  on  them 
or  in  any  way  sign  or  indorse  them,  did  they  do  so  at  your  request? 

A.    No,  sir;  it  was  not. 

Cross-Examination — 

By  Mr.  Israel:  Q,  Mr.  Ward,  you  have  already  testified,  have  you 
not,  that  the  company  did  not,  or  any  one  else  but  John  Schively,  sign 
those  notes? 

A.    To  the  best  of  my  recollection,  there  were  no  others. 

Q.    Did  you  hear  your  wife's  testimony? 

A.    Only  a  part  of  it. 

Q.  Are  you  aware  that  she  testified  that  you  brought  the  notes  to 
her  and  she  had  them  in  her  possession  and  looked  them  over  and  told 
you  to  take  them  to  the  bank,  and  there  was  no  signature  on  them  but 
John  Schively's? 

A.    I  didn't  hear  all  of  her  testimony. 

By  Mr,  Israel:     That  is  all,  sir. 

Mr.  Donovan,  being  a  witness  recalled  on  behalf  of  the  state, 
testified  as  follows: 

Direct  Examination — 

By  Mr.  Manager  Edge:  Q.  Mr.  Donovan,  did  you  make  any  attempt 
to  secure  these  notes  or  find  them  during  the  investigation  conducted  by 
the  grand  jury? 

A.    I  did. 

By  the  Presiding  Officer:    Didn't  you  go  into  that  before,  Mr,  Edge? 
By  Mr.  Manager  Edge:     I  don't  believe  I  did.     I  don't  recall  that 
I  did. 
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Bt  the  Presiding  Officer:    Go  ahead  then. 

Bt  Mr.  Israel:     I  did  on  cross-examination. 

By  Mr.  Donovan:     I  beg  your  pardon,  Mr.  Israel,  but  I  did  not — 

Bt  BiR.  Israel:     Let  the  question  go. 

By  Mr.  Manager  Edge:  Q.  State  briefly  what  search  you  made,  Mr. 
Donovan. 

A.  I  asked  the  receiver  for  these  notes,  and  he  said  he  did  not  have 
them.  I  asked  Mr.  Schrock  for  these  notes  and  he  said  he  did  not  have 
them.  I  asked  Mr.  Schively,  at  Spokane,  and  he  said  he  did  not  have 
them;  that  he  had  never  seen  them.  I  asked  Mr.  Ward  for  the  notes 
and  he  said  he  did  not  have  them.  I  asked  every  officer  of  the  company 
for  the  notes  and  they  said  they  did  not  have  them. 

Q.  You  realized  that  it  was  very  important  that  the  notes  should 
be  gotten? 

A.  I  wanted  to  secure  them,  if  possible,  in  the  investigation  by  the 
grand  jury,  and  I  made  the  investigation  of  every  paper  and  every 
voucher  and  every  receipt  and  every  check  in  the  possession  of  the 
receiver  of  the  Pacific  Live  Stock  Association,  and  these  notes  were  not 
among  the  papers.  I  have  been  unable  to  secure  them  from  any  source 
whatsoever. 

Cross-Examination — 

By  Mr.  Israel:     Q.   Did  you  ask  Charles  Murray,  the  first  receiver? 

A.     I  think  I  did. 

Q.  Did  he  say  to  you  that  they  at  one  time  had  been  in  his  pos- 
session? 

A.    My  impression  is  that  he  said  that  they  had  never  been  in  his . 
possession.    He  referred  me  to  E.  C.  McDonald,  the  attorney  for  J.  H. 
Schively. 

Q.    Did  you  see  Mr.  McDonald? 

A.  I  saw  Mr.  McDonald,  and  my  impression  is  that  he  told  me  that 
he  had  never  seen  the  notes. 

Q.  Didn't  Mr.  McDonald  tell  you  that  Schrock  had  brought  the  notes 
to  his  office  at  the  request  of  Schively  after  Charles  Murray  had  been 
discharged  as  receiver;  that  he  (McDonald)  had  looked  at  them  and 
gave  them  back  to  Schrock? 

A.    He  never  told  me  any  such  thing. 

Q.    You  never  knew  that? 

A.    No,  sir. 

Q.  Did  you  ask  Mr.  Bennington  whether  they  had  ever  been  sur- 
rendered by  Schrock  to  him? 

A.    I  never  talked  to  Mr.  Bennington. 

Q.    About  the  matter? 

A.    About  this  matter  or  any  other  matter. 

Q.  Mr.  Bennington  was  the  man  who  took  the  books,  papers  and 
vouchers  as  the  second  receiver  from  Schrock? 

A    Bennington? 

Q.  Ganby,  I  should  have  said. 

A  Oh,  Ganby. 

Q.  Let  us  change  the  name;  it  is  my  mistake. 

A.  Well,  Ganby  told  me  that  he  had  never  seen  the  notes. 

Q.  They  had  never  been  surrendered  by  Mr.  Schrock  to  him? 

A.  No. 

Q.  Did  you  by  any  method  discover  or  satisfy  yourself  that  the 
notes  had  ever  been  in  the  possession  of  Schrock? 

A    Only  from  the  testimony  of  Mr.  Schrock  before  the  grand  jury. 
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and  the  private  conversation  I  had  with  him,  both  to  the  effect  that  he 
never  had  seen  the  notes  after  they  were  signed  by  Mr.  Schively? 

Q.  Mr.  Schrock  told  you  that  he  had  never  seen  the  notes  since 
they  were  signed  by  Mr.  Schively  and  turned  over  to  Mr.  Ward? 

A.  He  said  that  after  they  were  signed  by  Mr.  Schively  and  turned 
over  to  Ward  they  went  to  the  Fidelity  National  Bank,  and  that  after 
they  went  to  the  bank  he  never  had  come  In  contact  with  the  notes. 

Q.    Never  had  seen  them,  I  thought  you  said  a  moment  ago? 

A.  Well,  I  will  withdraw  the  word  seen,  and  state  that  he  had 
never  come  in  contact  with  them,  and  to  emphasize  that  I  will  say  that 
he  had  never  seen  the  notes;  that  the  notes  were  not  given  by  the 
Pacific  Live  Stock  Association;  that  they  were  notes  of  Mr.  Schively, 
and  that  he  had  never  come  in  contact  with  them  as  an  officer  of  the 
Pacific  Live  Stock  Association. 

Q.    That  is  what  Schrock  told  you? 

A.     Yes,  sir. 

[Witness  excused.] 

By  Mr.  Manager  Edge:  As  to  article  24,  here  is  a  letter  which  is 
admitted  in  the  answer  of  the  respondent  to  have  been  written,  and  if 
there  is  no  objection  we  will  admit  it  without  proof,  or  we  can  prove 
the  signatures. 

By  Mr.  Israel:     Yes,  sir;  we  admit  it. 

By  Mr.  Manager  Edge:  You  may  mark  that  the  next  exhibit  under 
article  24,  and  read  it. 

[Marked  ** Article  24,  Complainants*  Exhibit  No.  J^.''] 

By  Mr.  Manager  Edge:  Now,  there  is  an  allegation  under  article  24 
that  during  the  time  that  Mr.  Schively  was  president  or  connected  with 
the  Pacific  Live  Stock  Company,  that  he  drew  his  salary  as  deputy  in- 
surance commissioner.  That,  I  think.  Is  admitted  in  the  answer;  I  am 
not  certain;  If  not,  we  can  prove  it. 

By  the  Presiding  Officer:     That  is  denied. 

By  Mr.  Manager  Edge:  Well,  it  will  be  necessary  in  order  to  prove 
article  24  to  prove  that  he  received  his  salary  from  the  state  during 
those  three  months.  It  will  be  necessary  to  prove  that.  That  he  did 
receive  the  money,  I  think,  there  is  no  question,  but  if  respondents  in- 
sist on  our  proving  It,  we  will  call  the  deputy  state  auditor  to  prove  the 
warrants  were  issued. 

By  Mr.  Israel:     Let  us  have  the  proof. 

By  Mr.  Manager  Edge:  I  would  like  the  chair  to  instruct  the  se^ 
geant-at-arms  or  some  proper  authority  to  direct  the  state  auditor  to 
appear  here  9,nd  produce  his  warrant  book  or  other  record  by  which  he 
ascertains  the  disbursements  for  the  state  officers  covering  the  months 
of  July,  August,  September,  and  October,  1906,  and  the  canceled  war- 
rants returned  on  that  date  from  respondent.  This  is  the  last  portion 
of  the  proof  on  that  article.  If  the  court  desires  to  proceed  with  other 
articles  which  were  not  proven  the  other  day,  and  will  admit  this,  I 
will  go  to  the  auditor's  office  and  procure  the  necessary  records  myself, 
so  it  will  not  be  necessary  to  delay  the  court.  I  assumed  that  it  was  a 
fact  and  that  we  would  not  be  required  to  prove  it. 

By  the  Pbesiding  Officer:     You  may  get  the  records. 
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Bt  Mb.  Lee:  Now,  if  it  please  the  court,  while  Mr.  Edge  has  gone 
after  this  record,  we  might  as  well  proceed  with  the  trial. 

By  the  Presiding  Ofticeb:    You  may  proceed. 

By  Mb.  Lee:  We  will  call  Mr.  Tebben.  This  is  proof  in  support  of 
article  22,  which  reads  as  follows: 

"That  on  April  7th,  1908,  said  J.  H.  Schively,  as  deputy  insurance 
commissioner,  examined  the  books,  records  and  securities  of  the  Falls 
City  Fire  Insurance  Company,  of  Spokane,  Washington;  that  the  time 
spent  in  making  said  examination  was  a  few  hours;  that  said  Schively 
demanded  of  and  received  from  said  company  the  arbitrary  sum  of 
fifty  dollars  to  cover  expenses  incurred  in  making  said  examination, 
which  said  sum  was  greatly  in  excess  of  his  expenses  incurred  in  making 
said  examination;  that  no  detailed  or  itemized  statement  or  list  of  ex- 
penses was  furnished  to  the  company  by  said  Schively,  as  by  law  re- 
quired"— together  with  the  usual  wherefore  clause. 

Fred  Tebben,  being  a  witness  produced  for  and  on  behalf  of 
the  complainants,  being  first  duly  sworn,  testified  as  follows: 
Direct  Examination  by  Mr.  Lee — 
Q.    State  your  full  name. 
A.    Fred  Tebben. 
Q    .And  your  residence. 
A.    Spokane,  Washington. 

Q.  Were  you  on  April  7th,  1908,  or  at  any  other  time.  Identified  with 
the  Falls  City  Fire  Insurance  Company,  of  Spokane,  Washington? 

A.    I  was. 

Q.    In  what  capacity? 

A-    Secretary. 

Q-  State  to  the  Senate  whether  J.  H.  Schively,  as  deputy  Insurance 
commissioner,  appeared  in  your  office  on  or  about  April  7th,  1908,  and 
if  so,  for  what  purpose. 

A.  He  appeared  in  our  office  about  April  7th  for  the  purpose  of 
examining  the  securities  of  the  company.  ^ 

Q.    State  how  long,  if  at  all.  he  remained  in  your  office? 

A.     I  could  not  say  exactly,  but  several  hours,  I  should  say. 

Q.  Did  he  say  anything  about  what  his  usual  charge  was  for  making 
an  examination — how  much  a  day,  or  anything  of  the  sort? 

A.     No,  sir. 

Q.  What,  if  anything,  did  he  say  about  the  compensation  for  that 
examination? 

A.     He  made  a  charge  of  $50. 

Q.  Did  he  at  that  time,  or  at  any  subsequent  time,  present  any  de- 
tailed statement  of  his  expenses? 

A.     No,  sir. 

Q.  What  examination,  if  any,  was  made  at  that  time? 

A.  He  went  through  the  securities  of  the  company. 

Q.  Anything  else? 

A.  I  believe  not. 

Q.  That  was  the  first  time  that  the  company  had  been  examined? 
A.  Yes,  sir,  except  at  the  time  when  the  company's  license  was  orig- 
inally issued. 
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Q.  Now,  Mr.  Tebben,  you  are  familiar  with  the  llTing  expenses  in 
Spokane  at  that  time? 

A.    Yes,  sir. 

Q.  State  to  the  Senate  approximately  what  the  expense — actaal» 
necessary  expense — would  be  In  making  a  trip  from  Olympia,  Washing- 
ton, to  Spokane,  Washington,  spending  one  day  in  Spokane,  and  re- 
turning to  Olympia? 

A.    I  would  say  $40.00,  about. 

Crosa-Examination — 

By  Mb.  Israel:     Q.   You  would  not  consider  $50.00  excessive? 

A.    No,  sir;  I  would  not. 

Q.    You  were  perfectly  satisfied  with  his  examination? 

A.    Yes,  sir. 

Q.  It  was  not  a  perfunctory  examination;  it  was  for  the  purpose 
of  ascertaining  just  how  you  stood? 

A.    I  believe  so. 

Q.    It  was  satisfactory  to  you? 

A.    Yes,  sir. 

Q.    You  did  not  ask  for  any  detailed  statement? 

A.    No,  sir;  we  did  not 

Q.  You  considered  $50.00  no  more  than  what  the  actual  expenses  of 
such  a  trip  would  be. 

By  Mr.  Lee:     Read  the  question,  so  that  he  will  understand. 

A.  I  do  not  believe  that  a  charge  of  $50.00  would  be  excessive  for 
an  examination  of  that  kind. 

Q.    And  you  don't  believe  so  now? 

A.    I  don't 

By  Mr.  Israel:     That  is  all. 

Re-Direct  Examination — 

By  Mr.  Lee:  Q.  State  to  the  Senate  what  the  railroad  fare  is  from 
Spokane  to  Olympia. 

A.  I  do  not  know;  I  will  have  to  figure  that  out.  [Witness  begins 
to  figure.^ 

By  Mr.  Israel:  If  the  court  please,  this  seems  to  me  a  cross-exami- 
nation of  his  own  witness.  In  the  interest  of  haste,  I  am  going  to  object 
to  this  as  not  redirect  examination. 

By  the  Presiding  Officer:  Is  not  this  along  the  line  of  cross-exami- 
nation of  your  own  witness? 

By  Mr.  Lee:  No,  sir,  I  will  withdraw  the  question.  I  will  form  it 
this  way:  You  testified  on  cross-examination  you  did  not  think  this  was 
excessive.  Take  a  suppositious  case:  Suppose  the  actual  and  neces- 
sary traveling  expenses  from  Spokane  to  Olympia  and  return,  spending 
one  day  In  Spokane,  would  be  forty  dollars,  what  would  you  say  to  a 
fifty  dollar  charge? 

A.     I  would  pay  It. 

Q.    You  would  pay  it  because  the  deputy  insurance  commissioner 
asked  you  to  pay  it? 
A.    Why,  yes. 
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Re-Crosg-ExaminatUm — 

Bt  Mb.  Israel:  Q.  When  you  say  forty  dollars  for  a  round  trip 
from  Olympia  to  Spokane,  that  would  be  an  ordinary  estimate,  if  you 
did  not  figure  it? 

A.    Yes,  sir,  it  would. 

Q.  If  a  man  would  take  a  section  on  a  sleeper,  and  stop  at  your 
best  hostelry  at  Spokane,  with  a  room  and  bath,  and  board  at  your 
best  restaurants  while  he  was  there,  fifty  dollars  then  would  not  more 
than  cover  the  trip? 

A.  [Witness  figures.]  The  way  I  figured  it,  the  railroad  fare  and 
two  meals  on  the  train  both  ways  would  amount  to  about  $35.00.  The 
railroad  fare  and  the  sleeper  fare  from  Spokane  to  Olympia  would  be 
$16.15  each  way.  That  would  make  $30.30.  Two  meals  on  the  train 
each  way,  they  would  cost  at  the  very  least  two  dollars  and  a  half. 
That  would  be  five  dbllars,  and  that  would  make  about  $35.00  without 
the  hotel  expenses  and  meals  at  Spokane. 

Q.    That  would  be  without  the  board  and  room  at  Spokane? 

Re-Re-Direct  Examination — 

By  Mb.  Lee:  Q.  The  fact  remains  that  there  was  no  itemized 
statement  of  expense  presented,  does  it  not? 

A.     Yes,  sir. 

[Witness  excused.] 

By  Mr.  Lee:  We  will  call  Mr.  Lebo.  Mr.  Lebo's  testimony  is  in 
reference  to  article  2,  which  is  as  follows:  "That  in  January,  1908, 
the  said  J.  H.  Schively,  as  deputy  insurance  commissioner,  repre- 
sented to  Charles  S.  Lebo  that  the  cost  of  admission  of  insurance 
companies  to  the  State  of  Washington  was  two  hundred  and  thirty- 
five  dollars  each;  that  Charles  S.  Lebo  came  to  Olympia,  Washington, 
in  March,  1908,  and  sought  to  admit  the  Commercial  Fire  Insurance 
Company  of  Texas,  and  the  Southern  National  Fire  Insurance  Com- 
pany, of  Texas,  to  do  business  in  the  state.  That  the  said  Schively 
thereupon  represented  to  the  said  Lebo  that  the  entrance  fee  would  be 
two  hundred  and  thirty-five  dollars  for  each  companay;  that  said 
Lebo  stated  that  he  could  not  pay  that  amount,  whereupon  the  said 
Schively  arranged  to  admit  these  two  companies,  and  did  admit  these 
two  companies,  in  March,  1908,  upon  the  payment  of  the  following 
fees:  $137.00  for  the  Commercial  Fire  Insurance  Company  and  $37.00 
for  the  Southern  National  Fire  Insurance  Company;  the  said  Schively 
at  the  time  stating  to  the  said  Lebo  that  he  could  pay  the  balance  of 
three  hundred  dollars  to  cover  examination  fees  as  soon  as  he  was 
able  to  do  so" — and  the  usual  wherefore  clause. 

Charles  S.  Lebo,  a  witness  produced  on  behalf  of  the  com- 
plainants, being  first  duly  sworn,  testified  as  follows: 
Direct  Examination — 

By  Mr.  Lee:     Q.     State  your  full  name,  please. 
A.    Charles  S.  Lebo. 

Q.    Mr.  Lebo,  have  you  ever  been  identified  with  the  Commercial 
—28 
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Fire  Insurance  Company,  of  Texas,  and  the  Southern  National  Fire 
Insurance  Company,  of  Texas? 

A.    I  have. 

Q.  State  to  the  Senate,  Mr.  Lebo,  whether  or  not  you  ever  had  any 
correspondence  with  the  insurance  department  of  this  state,  and  if  so, 
with  what  representative  of  that  department,  with  reference  to  the 
admission  of  these  two  companies? 

A.  I  wrote  to  Mr.  Schively,  the  deputy  insurance  commissioner, 
with  reference  to  getting  the  companies  admitted  into  the  State  of 
Washington. 

Q.    Where  were  you  at  the  time  you  wrote  that  letter? 

A.    Chicago. 

Q.  I  will  ask  you  to  examine*  this  letter  and  state  if  you  ever  saw  it 
before,  and  if  it  was  received  by  you?    [Handing  toitneaa  letter.} 

A.     [Examining  letter.}     It  was. 

Q.    State  if  it  was  received  by  you  in  response  to  your  Inquiry? 

A.    It  was. 

Bt  Mb.  Lke:     We  will  offer  this  in  evidence. 
By   Mb.    Isbael:     [After   examining.}      No   objection. 
By  the  Pbeseding  OmcEB:     It  may  be  admitted. 
[Document  marked,  "Article  2,  Complainants'  Exhibit  No.  1.} 
By  Mb.  Lee:     Secretary,  will  you  please  read  this. 

By  the  Secbetaby:  "The  State  of  Washington,  department  of  in- 
surance, Olympla,  January  25,  1908.  Mr.  Charles  S.  Lebo,  Illinois 
Athletic  Club,  Chicago,  Illinois—Dear  Sir:  Under  separate  cover,  I 
forward  you  all  blanks  required  to  be  executed  and  circular  contain- 
ing information  required  in  seeking  admission  to  do  business  in  this 
state.  The  total  costs  of  admission  are  two  hundred  and  thirty-five 
dollars — thirty-five  dollars  statutory  entrance  fees  and  two  hundred 
dollars  for  the  verification  of  securities  and  first  report,  all  of  which 
must  be  paid  in  advance.  Very  truly  yours,  (Signed)  J.  H.  Schively, 
deputy  insurance  commissioner." 

Q.  Now,  after  receipt  of  this  letter,  state  to  the  Senate  what 
transactions  or  dealings,  if  any,  you  had  with  the  insurance  department 
of  this  state  in  person. 

A.  I  came  to  Olympia,  I  think  it  was  about  March  the  1st,  with  the 
statement  of  the  Southern  National  and  the  Commercial  Fire  Insur- 
ance Company,  and  I  presented  them  to  Mr.  Schively,  and  also  told 
him  that  I  wanted  the  companies  admitted  to  the'  state.  He  told  me  it 
would  cost  me  the  regular  $35.00  statutory  fee  for  each  company  and 
two  dollar  agent's  license  to  start  with,  that  being  my  own  license,  and 
two  hundred  dollars  for  examination — for  examining  each  company. 
I  told  him  the  two  hundred  dollars  would  have  to  be  borne  by  myself, 
and  as  it  was  a  little  more  than  I  had  at  the  time,  as  I  did  not  have 
much  working  capital — not  as  much  as  I  ought  to  have  to  do  business 
with.  He  told  me  that  if  I  would  pay  him  one  hundred  dollars,  it 
would  be  satisfactory;  that  I  could  pay  with  the  understanding  that  I 
was  to  pay  the  other  $300.00  as  soon  as  I  could. 

Q.  Then  proceed  and  tell  us  what,  if  anything  else,  was  said  or  done 
at  that  time. 

A.    Mr.  Schively  accepted  the  statements  on  that  basis. 

Q.  State  whether  or  not  the  money  was  paid.  If  at  all,  and  if  so, 
what  amount,  and  state  whether  or  not  any  certificates  were  issued 
then  and  there. 

A.    I  paid  Mr.  Schively  $100.00  for  examination  fees  on  account  and 
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$37.00  for  statutory  fees  for  each  company,  $74.00  in  all,  and  he  issued 
the  licenses  to  both  companies. 

Q.  State  whether  you  know  of  any  examination  haying  been  made 
at  that  time  or  subsequently? 

A.  There  was  never  an  examination  of  the  companies  at  any 
time. 

Q.  State  whether  any  other  transaction  was  had  with  Mr.  Schlvely 
with  regard  to  this  money  and  these  companies. 

A.  Later  on,  I  think  it  was  in  November,  I  resigned  from  the  com- 
panies, because  they  were  too  small  to  do  business  up  here  in  tills 
country.  They  were  all  right  in  their  own  sections  of  the  country.  I 
loet  considerable  money,  and  when  I  resigned  I  notified  Mr.  Schlvely 
I  had  resigned  the  general  agency,  and  since  he  had  not  made  the 
examination,  I  wanted  this  money  back;  and  he  said,  if  I  am  not 
mistaken,  in  a  letter — 

Bt  Ma.  Israel :     Where  is  that  letter? 

Q.  Examine  this  and  see  if  the  letter  you  are  referring  to  is  in 
there? 

A.  The  letter  here,  dated  May  18th,  is  in  answer  to  the  letter  I 
wrote  to  Mr.  Schlvely  telling  him  that  I  had  been  unable  to  take  care 
of  his  $300.00,  and  this  letter  is  the  one  that  he  answered.  [Indi- 
catinff,    Mr.  Lee  hands  letter  to  Mr.  Israed  for  inspection,] 

Bt  Mb.  Lee:     I  will  offer  this  in  evidence. 

Bt  the  Pbesioino  Offices:     Any  objections? 

Bt  Mb.  Israel:     No  objections. 

[Letter  marked  **Article  2,  Complainants"  Exhibit  No.  f."] 

Bt  Mb.  Lee:     Will  you  please  read  that  exhibit,  Mr.  Secretary. 

Bt  the  Secretart:  "The  State  of  Washington,  department  of  in- 
surance, Olympia,  May  18th,  1908.  Charles  S.  Lebo,  insurance  manager, 
208  The  Rookery,  Spokane,  Washington — My  dear  Mr.  Lebo:  I  have 
just  returned  to  my  desk  this  morning.  In  answer  to  yours  of  April 
27th,  I  beg  to  state  that  you  are  worrying  unnecessarily  over  your 
indebtedness.  I  am  in  no  hurry  and  am  satisfied  as  to  your  honesty. 
When  it  is  convenient  to  yourself,  you  can  send  the  money  and  not 
before.  Do  not  give  It  a  moment's  worry  until  you  are  ready  to  send 
it  Sincerely  yours,  (Signed)  J.  H.  Schlvely,  deputy  Insurance  com- 
missioner." 

Q.  State  whether  or  not  you  had  any  correspondence  with  Mr. 
Schlvely  relative  to  the  return  of  this  money?* 

A.    I  did. 

Q.  Ehcamine  this  letter  and  state  whether  or  not  it  is  the  letter 
received  by  you  from  Mr.  Schlvely. 

A.     [Examining  letter.]     That  is  the  letter. 

Bt  Mb.  Lee:     I  will  offer  this  in  evidence. 

Bt  Mr.  Israel:     No  objection. 

Bt  the  Presiding  Officer:     It  may  be  admitted. 

[Letter  marked  "Article  2,  Complainant's  Exhibit  No.  5."] 

Bt  Mr.  Lee:     Please  read  that,  Mr.  Secretary. 

Bt  the  Secretart:  "The  State  of  Washington,  department  of  in- 
surance, Olympia,  November  7th,  1908.  Mr.  Charles  S.  Lebo,  208  The 
Rookery,  Spokane,  Washington — Dear  Sir:  I  beg  to  acknowledge  re- 
ceipt of  yours  of  November  6th.  Money  paid  to  the  insurance  de- 
partment for  examination  or  any  other  account  cannot  be  returned. 
When  the  department  examines  the  Southern  National  and  Commer- 
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dal  I  shall  endeavor  to  protect  you  in  this  by  charging  the  full 
amount  and  then  returning  the  same  to  you.  That,  however,  is  a 
doubtful  policy  and  difficult  of  realization.  The  department  cannot 
be  held  responsible  for  your  resigining  the  companies  which  were 
introduced  into  the  state  by  you.  Very  truly  yours,  (Signed)  J.  H. 
Schively,  deputy  insurance  commissioner." 

Q.  State  whether  or  not  you  ever  received  a  return  on  this 
money? 

A.    I  instructed  my  attorney  in  Spokane  to  write  to  Mr.  Schively 
with  reference  to  this  and  see  if  he  couldn't  secure  the  money,  and 
after   considerable   correspondence,    the   attorney    asked    me    for  the  - 
original  receipts  I  had,  stating  that — 

By  Mb.  Iseael:  Just  one  moment.  We  don't  care  what  his  at- 
torney said. 

By  Me.  Lee:  That  is  right,  Mr.  Lebo.  Do  not  state  anything  that 
your  attorney  said  or  what  somebody  else  told  you.  State  whether  the 
receipts  you  received  from  Mr.  Schively  as  deputy  Insurance  com- 
missioner covering  these  items  were  returned  to  Mr.  Schively? 

A.    They  were. 

Q.  State  whether  or  not,  to  the  Senate,  prior  to  their  return,  a 
copy  of  these  receipts  was  made  by  you  or  under  your  supervision? 

A.    There   was. 

Q.  Examine  that  photographic  copy  and  state  whether  or  not 
that  photograph  is  made  of  that  receipt? 

A.     Yes. 

By  Mb.  Lee:     We  will  offer  this  in  evidence. 

By  Mb.  Isbael:     No  objection. 

By  the  Pbesidinq  Officeb:     It  may  be  admitted. 

[Photograph  marked  **Article  2,  Complainants'  Exhibit  No.  4."] 

By  Mb.  Lee:     Will  you  please  read  that,  Mr.  Secretary. 

By  the  Secbetaby: 

No.  1522.  $137. 

INSURANCE  DEPARTMENT,  STATE  OF  WASHINGTON. 

Olympia,  Washington,  March  6,  1908. 
Received   from  Commercial   Fire   Insurance   Co.   $137;    account  en- 
trance fees  $35,  one  license  $2,  part  payment  on  examination  $100. 
J.  ll.  Schively,  Deputy  Insurance  Commissioner. 

No.  1628.  Original.  $137, 

INSURANCE  DEPARTMENT,  STATE  OF  WASHINGTON. 

Olympia,  Wash.,  March  13,  1908. 
Received   from  Southern  National   Insurance  Co.  $37;    account  en- 
trance fee  $35,  one  license  $2. 

J.  H.  Schively,  Deputy  Insurance  Commissioner. 
A.    After  the  return   of  these  receipts,   state  whether  or  not  the 
money  was  returned? 
A.     It  was. 

Q.     State  to  this  Senate  whether  or  not  when  you  made  applicar 

tion  for  the  admission  of  these  companies  in  Mr.  Schively's  office  and 

had  this  conversation  with  Mr.  Schively — state  what  the  representations 

were  that  were  made  to  you  regarding  the  entrance  fee  to  this  state? 

A.    As  I  understood  it,  the  $35  was  for  statutory  admission  fees,  $2 
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for  llcenBe,  and  $200  for  expenses  for  examination  of  each  of  the  com* 
panics. 

Q.  When  did  you  understand  from  Mr.  Schively  this  examination 
was  to  occur? 

A.    He  did  not  say. 

Oroaa-ExaminatUm — 

By  Mb.  Isbakl:  Q.  Hand  the  witness  the  first  exhibit,  will  you, 
please? 

[Secretary  hands  toitneaa  Exhibit  No.  i.] 

Q.  Tou  do  not  mean  to  say  that  was  a  letter  sent  by  Mr.  Schively, 
or  a  letter  you  received  with  Mr.  Schively's  name  signed  to  it? 

A.    No,  sir. 

Q.    That  is  not  Mr.  Schively's  signature? 

A.    No,  sir,  from  the  way  it  looks  it  is  not. 

Q.    But  it  is  his  name? 

A.    Tes,  that  is  Mr.  Schively's  name. 

Q.    Evidently  written  by  some  one  else? 

A.    Tes,  because  here  is  an  initial  under  it. 

Q.    What  initial  is  under  it? 

A.    Y,  from  the  looks  of  it 

Q.    You  personally  knew  Mr.  Schively? 

A.    Yes. 

Q.    And  you  personally  knew  Mr.  Nichols? 

A.    Yes,  sir. 

Q.  You  have  met  both  gentlemen  in  St.  Paul,  when  they  were  on 
an  examination  tour? 

A.    In  MlnneapollB. 

Q.  When  you  had  the  talk  with  Mr.  Schively  regarding  the  pay- 
ment of  the  money  to  cover  the  examination  fees  of  those  two  com- 
panies and  you  told  him  that  you  were  not  prepared  to  pay  so  large  a 
sum  at  that  time,  he  said  to  you  that  he  would  take  the  matter  up  with 
his  chief? 

A.    Yes. 

Q.  And  he  retired  into  Mr.  Nichols'  room  and  saw  Mr.  Nichols 
about  it? 

A.    Yes,  sir. 

Q.    He  saw  Mr.  Nichols,  and  came  back  and  said  it  was  all  right? 

A.    Yes,  sir. 

Q.  That  you  could  pay  $100  and  put  up  the  other  money  when  it 
was  convenient,  before  the  examinations  were  made? 

A,    Yes,  sir. 

Q.  That  you  could  pay  the  $100  and  put  up  the  other  money  when 
it  was  convenient,  before  the  examinations  were  made? 

A.    Yes. 

Q.  At  that  time  you  filed  only  the  report  as  to  both  companies  be- 
fore the  examination  as  to  the  condition  of  the  companies,  if  the  re- 
ports were  true? 

A.    Yes. 

Q.  There  was  no  examination  of  them  before  that?  You  don't  mean 
to  say  they  were  not  examined  in  any  way  before,  do  you? 

A.    No,  sir. 

Re-Direct  Examination — 

Bt  Mb.  Lee:     Q.    There  was  no  examination  of  the  books  and 
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records  or  seGuritles  of  the  company  except  by  and  through  this  little 
printed  statement,  was  there? 

A.    No,  sir,  not  to  my  knowledge. 

By  Mb.  Lee:  That  is  all,  Mr.  Lebo.  Mr.  Israel,  do  you  care  to  have 
Mr.  Lebo  remain  in  attendance  any  longer? 

Bt  Ms.  Israel:     No,  sir,  Mr.  Lebo  may  go. 

By  Mb.  Lee:  We  will  call  Mr.  P.  P.  Jameson,  who  will  testify  in 
support  of  article  24. 

F.  P.  Jameson^  a  witness  being  called  on  behalf  of  the  state, 
after  being  first  duly  sworn,  testified  as  follows: 

By  Mb.  Manages  Edge:     Q.    State  your  name. 

A.    F.  P.  Jameson. 

Q.    What  is  your  position  at  the  present  time,  Mr.  Jameson? 

A.    Deputy  state  auditor. 

Q.    How  long  have  you  been  thus  engaged? 

A.    Since  January,  1905. 

Q.  Were  you  in  that  capacity  during  the  months  of  July,  August, 
September  and  October,  1906? 

A.    Yes. 

Q.  Can  you  from  your  record  testify  as  to  whether  or  not  there  were 
warrants  issued  to  Mr.  J.  H.  Schively,  deputy  insurance  commissioner, 
at  that  time  for  salary  as  such  deputy  insurance  commissioner? 

A.    There  were. 

Q.    How  many  warrants  were  issued  to  him? 

A.    One  each  month. 

Q.    For  how  much? 

A.    $160.00. 

Q.    Do  you  know  whether  the  warrants  were  cashed  by  him? 

A.  I  have  the  warrants  in  my  hand  here.  I  cannot  swear  to  the 
signatures. 

Q.    Canceled  warrants? 

A.    Yes,  sir. 

Q.    Do  they  bear  any  indorsements  on  the  back? 

A.    "J.  H.  Schively,"  with  a  small  F.  under  it. 

Q.    In  each  case? 

A.    No.  sir,  in  one  case,  and  in  two  cases  Just  "J.  H.  Schively." 

Q.  Those  were  the  only  warrants  issued  to  the  deputy  insurance 
commissioner  for  salary  during  that  time,  I  presume? 

A.    Yes. 

Bt  Mb.  Maivageb  Edge:     I  will  offer  these  in  evidence. 

By  Mb.  Isbael:     No  objection. 

By  the  Pbesiding  Officer:     They  may  be  admitted. 

[Documents  marked  **Article  2k.  Complainant's  Exhibits  Nos.  5,  6, 
7."] 

[No  Cross-Examination.] 

By  Mb.  Manager  Edge:  That  closes  the  proof  as  to  articles  twenty- 
four  and  twenty-five. 

By  Mb.  Lee:  The  only  two  remaining  articles,  I  think,  the  managers 
can  dispose  of  in  a  very  few  minutes. 

By  the  Pbesiding  Officer:     You  are  ready  to  proceed,  are  you? 
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Br  Mb.  Lee:     Tea;  we  will  call  Mr.  Hulbert. 

Bt  Mb.  Isbael:     On  what  article? 

By  Mb.  Lbs:  On  article  21.  Article  21  reads  as  follows:  "That  on 
May  7th,  1907,  said  J.  H.  Schively,  deputy  insurance  commissioner,  de- 
manded of  and  received  from  the  Union  Guaranty  Association,  of  Port- 
land, Oregon,  the  arbitrary  sum  of  $200  to  cover  an  examination  of  the 
books,  records  and  securities  of  said  association,  which  sum  was  greatly 
In  excess  of  his  expenses  incurred  in  said  examination;  that  said  ex- 
amination was  perfunctory  and  occupied  but  a  short  time;  that  no 
detailed  or  itemized  list  or  statement  of  expenses  incurred  in  making 
aald  examination  was  presented  to  said  association  as  by  law  re- 
quired." 

Wells  Hulbert,  a  witness  produced  on  behalf  of  the  com- 
plainants herein,  being  first  duly  sworn,  testified  as  follows: 

Direct  Examination — 

Bt  Mb.  Lee:     Q.    What  is  your  name? 

A,    Wells  H.  Hulbert. 

Q.  Are  you  identified  with  the  Union  Guaranty  Company,  of  Port- 
land, Oregon,  and  if  so,  in  what  capacity? 

A.     General  manager. 

Q.    Do  you  know  H.  D.  Wagnon,  former  manager  of  the  company? 

A.    No,  sir,  I  never  met  him. 

Q.    Do  you  know  as  to  his  whereabouts? 

A.    No,  sir. 

Q.  I  will  ask  you  to  examine  this  letter  and  state  if  you  ever  saw 
it  before,  and  if  so,  where  you  found  it? 

A.    I  took  it  from  the  safe  of  the  company  night  before  last. 

Bt  Mb.  Lee:     I  will  offer  this  in  evidence. 

Bt  Mb.  Isbael:     No  objections. 

Bt  the  Pbesiding  Officeb:     It  may  be  admitted. 

[Letter  marked  "Article  No,  21,  Complainants*  Exhibit  No.  1.**] 

Bt  Mb.  Lee:     Mr.  Secretary,  I  would  like  to  have  you  read  that. 

Bt  the  Secbetabt:  "The  State  of  Washington,  office  of  department 
of  insurance.  Olympia,  May  9th,  1907.  H.  D.  Wagnon,  manager.  Union 
Guaranty  Association,  Portland,  Oregon — Dear  Sir:  I  herewith  en- 
close your  certificate  of  authority,  copy  of  my  report,  license  for  your- 
self, and  voucher  covering  your  check  to  me.  Being  a  stock  company, 
I  have  not  made  the  report  of  examination  very  elaborate,  as  you  do 
not  need  the  same.  I  wish  you  every  success.  Whatever  I  can  do  to 
assist  will  be  kindly  undertaken  by  me.  I  enclose  blank  forms  for  re- 
questing licenses.  These  are  five  dollars  each,  and  a  request  should 
always  be  accompanied  by  the  fee.  These  licenses  must  be  made  in  the 
name  of  an  individual,  and  not  in  a  corporate  name.  Where  a  firm  is 
appointed,  each  member  thereof  must  have  a  license.  Very  truly  yours, 
(Signed)  J.  H.  Schively,  deputy  insurance  commissioner.** 

Q.  State  whether  or  not  you  have  had  recently  access  to  the  books, 
records,  files  and  canceled  checks  of  the  company? 

A.     I  have  had  access  to  all  of  the  company's  documents. 

Q.  State  what  canceled  checks.  If  any,  you  have  in  your  possession, 
executed  by  the  Union  Guaranty  Company  to  Mr.  Schively. 

A.  I  have  check  No.  2027,  dated  Portland,  Oregon.  May  7th,  1907; 
Union  Guaranty  Association — 
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Bt  THB  Pbbsidinq  Oiticeb:     Wait  a  moment 

Bt  Mb.  Isbabl:     Pleaae  state  what  it  is,  Mr.  Lee. 

Bt  Mb.  Lee:  State  what  receipt,  if  any,  you  have,  in  connection 
with  this  check. 

A.  I  have  receipt  No.  108,  from  the  insurance  department  of  tb« 
State  of  Washington. 

Q.    Where  did  you  get  that  receipt? 

A.    I  took  it  from  the  safe  of  the  company. 

[Marked  ** Article  21,  Complainants*  Exhibits  No,  2  and  No.  5."] 
By  the  Secbetabt:     Exhibit  No.  2— 
No.  2027.  Pobtland.  Obboon,  May  7th,  1907. 

UNION  GUARANTY  ASSOCIATION. 
Pay  to  J.  H.  Schively  or  order,  two  hundred,  forty  and  no-100  dollars. 

W.  D.  Gaotttet,  President. 
To  Oregon  Trust  and  Savings  Bank,  H.  S.  Wagnon,  Secretary. 

Portland,  Oregon. 
(Indorsed)     J.  H.  Schively. 
Exhibit  No.  5— 
No.  2027.  1200. 

INSURANCE  DEPARTMENT.  STATE  OP  WASHINGTON. 

Oltmpia,  May  8,  1907. 
Received  from  Union  Guaranty  Association  two  hundred  dollars, 
on  account  of  official  examination. 
No.  3095.  J.  H.  ScHiTELT,  Deputy  Insurance  Oommissianer. 

Q.  State  whether  or  not,  of  your  own  knowledge  or  from  an  in- 
spection of  the  books,  an  examination  6f  this  company  was  made? 

A.    I  don't  know  personally  regarding  that 

Q.  Tou  have  not  been  identified  with  the  company  very  long,  have 
you? 

A.    No,  sir. 

Q.  State  whether  or  not  this  item  occurs  anywhere  in  the  books  of 
the  company  and,  if  so,  in  what  connection? 

A.  The  books  of  the  company  in  use  at  that  time  are  in  storage 
practically,  and  I  have  not  gone  through  them. 

Q.  Assuming  that  an  examination  was  made  on  a  certain  date,  and 
assuming  that  two  days'  time  in  Portland  was  consumed,  approxi- 
mate to  this  Senate  what  the  expenses  would  be  from  Olympia  to 
Portland,  spending  two  days  in  Portland  and  returning  to  Oljrmpia, 
making  liberal  allowance? 

A.    Why,  I  should  say  it  would  come  well  inside  of  $30.00. 

Q.    At  the  outside,  what  would  it  be? 

A.    That  is  hard  to  tell. 

Cross-Examination — 

Bt  Mr.  Israel:     Q.    What  is  the  name  of  your  company? 
A.    Union  Guaranty  Association. 
Q.    When  did  you  become  a  member  of  it? 
A.    August  1,  1909— August  2nd,  the  1st  was  Sunday. 
Q.    You  never  have  met  Mr.  Wagnon? 
A.    No,  sir. 

Q.    Never  have  been  to  his  office  down  in  the  Worcestershire  build- 
ing, in  Portland? 
A.    Never  have. 
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Q.  Do  you  know  the  history  of  the  company  before  you  became  a 
member  of  it? 

A.    Only  as  I  have  heard  It  spoken  of  in  the  directors'  meetings. 

Q.    It  was  a  mutual  company  to  begin  with,  wasn't  it? 

A.    Well,  there  was  a  mutual  company  which  was  merged  into  this. 

Q.    A  fraternal  company? 

A.    I. think  so;  yes,  sir. 

Q.    And  it  merged  into  a  stock  company? 

A.    Yes,  sir. 

Q.  And  merged  into  a  stock  compiany  along  in  the  early  part  of 
May  of  1907.  didn't  it? 

A.    I  don't  know  as  to  the  date. 

Q.    Do  you  know  as  to  the  year? 

A.    No,  sir. 

Q.    How  did  you  come  to  find  this  $200.00  voucher? 

A.    In  going  through  the  papers  in  the  company's  office. 

Q.  Well,  as  a  fact,  Mr.  Assistant  Attorney  General  Lee  visited  your 
office  and  asked  you  about  it,  didn't  he? 

A.    Not  to  my  knowledge. 

Q.  Did  he  ever  visit  your  office  and  have  any  talk  with  you  about 
your  testimony  at  all? 

A.    No,  sir. 

Q.  Did  he  ever  suggest  to  you  that  this  money  ought  to  be  re- 
paid? 

A.    No,  sir. 

Q.    Have  you  ever  made  a  demand  for  its  payment? 

A.    Not  so  far  as  I  know. 

Q.    Did  your  company  ever  attempt  to  re-collect  it? 

A.    Not  during  my  connection  with  the  company. 

Q.    Well,  do  you  know  whether  they  did  or  they  did  not? 

A.    No,  sir,  I  do  not. 

Q.  Now,  you  don't  know  what  this  receipt  for  $200.00  was  given  for 
l)eyond  what  it  shows  on  its  face? 

A.    No,  sir. 

Q.  Tou  don't  know  whether  Mr.  Wagnon  requested  Mr.  Schlvely 
to  come  to  Portland  and  help  him  transfer  his  fraternal  company  into 
a  stock  conu)any,  do  you? 

A.    No,  sir. 

Q.  Tou  don't  know  whether  they  spent  many  days  prior  to  May, 
1907,  doing  the  things  necessary  to  make  that  transfer  into  a  stock 
-company,  do  you? 

A.    I  have  no  personal  knowledge  regarding  it. 

Q.  Tou  don't  know  whether  Mr.  Schively  assisted  Mr.  Wagnon  in 
getting  his  company  so  it  could  go  Into  California,  Idaho  and  Wash- 
ington, and  other  states? 

A.     No,  sir. 

Q.    Tou  don't  know  what  was  done  for  this  $200.00,  do  you? 

A.    I  do  not. 

Q.  Tou  are  not  here  pretending  to  say  that  there  was  not  value 
'received  given  for  it? 

A.    No,  sir. 

Q.  Tou  are  not  here  to  say  that  it  has  been  an  extortionate  or  ex- 
iiorbitant  charge  of  any  kind? 

A.    No,  sir. 

[Witness  excused,] 
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By  Mb.  Lee:  Have  you  any  further  use  of  this  witness,  Mr» 
Israel? 

Bt  Mb.  Isbael:     Oh,  none  in  the  world. 

By  Mb.  Lee:  For  the  benefit  of  the  Senate,  I  will  read  the  next 
article  upon  which  we  will  ofter  the  testimony  of  Mr.  Harding.  [Reads^ 
article  18  of  the  articles  of  impeachment.] 

Philip  Harding,  a  witness  produced  for  and  on  behalf  of  the 
complainants,  being  first  duly  sworn,  testified  as  follows : 

Direct  Examination — 

By  Mb.  Lee:     Q.    State  your  full  name. 

A.    Philip    Harding. 

Q.    And  residence. 

A.    Spokane,  Washington. 

Q.  Have  you  been  and  are  you  now  indentified  with  the  Western 
Union  Life  Insurance  Company,  of  Spokane? 

A.    I  am  and  have  been. 

Q.    In  what  capacity? 

A.    Secretary. 

Q.  Were  you  on  December  12th,  1906,  and  May  12th,  1908,  identi- 
fied with  that  company? 

A.    I  was. 

Q.  State  to  the  Senate  whether  or  not  on  December  12th,  1906, 
Mr.  Schively,  deputy  insurance  commissioner  of  this  state,  appeared 
in  your  office  in  Spokane  and  examined  the  affairs  of  your  company? 

A.    He  did. 

Q.  State  to  the  Senate  the  length  of  time  consumed  in  that  ex- 
amination and  the  extent  of  it? 

A.  He  spent,  I  believe — I  don't  remember  definitely — two  days  or 
the  better  part  of  two  days.  The  examination  took  into  consideration 
the  looking  into  the  company's  securities  that  we  were  required  to^ 
have  at  the  time  the  certificate  was  granted  us  by  the  insurance  depart- 
ment in  this  state  to  enable  us  to  enter  any  other  state  and  transact 
the  business  of  life  insurance. 

Q.    That  was  about  the  time  of  your  entry  to  the  state,  was  it? 

A.  Just  subsequent  to  the  time  we  entered  the  state.  We  were 
admitted,  but  the  license  was  not  issued. 

Q.  State  what,  if  anything,  Mr.  Schively  said  to  you  about  his 
usual    compensation    for    examining    insurance    companies? 

A.    He  told  us  after  he  had  completed  his  examination — 

Q.    Speak  louder. 

A.  He  told  us  as  soon  as  he  had  completed  his  examination  that  his 
charges  were  $200.00;  that  those  charges  involved  the  customary  fee 
and  the  expenses  In  connection  with  making  that  examination,  and  that 
he  figured  having  expended  four  days'  time  going  and  coming  and  re- 
maining in  Spokane  as  necessary  to  the  making  of  this  examination. 

Q.  What  did  he  say,  if  anything,  about  his  customary  fee  per 
day  or  per  week? 

A.  He  told  us  that  $50.00  was  the  necessary  and  regular  fee 
charged    by    him. 

Q.     $50.00  what? 

A.     Per  day.  Including  the  fees. 

Q.    And  upon  that  basis,  then,  having  spent  a  day  in  going  and  a 
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day  in  coming  and  two  days  there,  he  made  his  fee  on  the  basis  of 
$50.00  a  day,  didn't  he? 

A.    Apparently  so. 

Q.  I  will  ask  you  to  examine  that,  If  you  ever  saw  it?  [Hands 
paper  to  wiineas.] 

A.    I  have. 

Q.  Is  this  check  and  the  receipt  attached  thereto  the  check  and 
receipt  given  at  that  time  and  received  by  you? 

A.    Beg  pardon. 

Q.  Was  that  check  the  one  given  to  Mr.  Schively  in  pasrment  of 
this  compensation  and  that  attached  receipt  the  one  received  by 
you? 

A.    That  is  the  one. 

Bt  Mr.  Lee:     I  offer  these  In  evidence. 
[Marked  "Article  18,  Complainants'  ExMMt  No.  i."] 
Bt  the  Secbetabt: 
No.  36.  $200.00 

WESTERN  UNION  LIFE  INSURANCE  COMPANY. 

Spokane,  Washington,  Dec.  12,  1906. 
Please  pay  to  J.  H.  Schively,  deputy  insurance  commissioner,  or 
order,  two  hundred  and  00-100  dollars,  payee  acknowledging  same  by  in- 
dorsement hereof  to  be  in  settlement  of  account  appended  on  reverse 
side  hereof. 

To  Thos,  H.  Brewer,  Treasurer,  Philip  Habding,  Secretary, 

Spokane,  Washington. 
Payable  at  Fidelity  National  Bank,  Spokane,  Washington. 
(Endorsements)     J.  H.  Schively,  Dep.  Ins.  Com'er. 

[On  reverse  side.] 

Voucher  Check  No.  35. 

WESTERN  UNION  LIFE  INSURANCE  COMPANY 

of  Spokane,  Washington 
In  Account  With 

J.  H.  Schively,  Deputy  Insurance  Commissioner, 
State  of  Washington. 

Date.  Items.  Amount.    Distribution. 

No.    Charge 

Dec.  12.  For  examination  of  company's  financial 
constitution  and  securities  as  Dec.  8, 
1906,  and  further  examination  of  re- 
serve valuations  of  policies  as  of  De- 
cember 31st.  1906   $200.00  5     $200.00 


Totals $200.00  $200.00 

Correct.  Approved.  Auditor's  Space. 

McC. 

[Attached  is  the  following  receipt.] 
Insubance  Department,  State  of  Washington. 
$200  no-100.  Olympia,  Dec.  15,  1906. 

Received  from  Western  Union  Life  Ins.  Co.  two  hundred  no-100  dol- 
lars, account  of  official  examination. 

No.  2980.  J.  H.  Schively,  Deputy  Insurance  Commissioner. 
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Q.  State  whether  at  the  time  of  this  examination  and  at  the  time 
of  this  payment  of  $200.00,  or  any  subsequent  time,  any  detailed  state- 
ment of  expenses  Incurred — 

Bt  Mil  Israel:  One  moment,  Mr.  Lee,  I  don't  want  to  Interfere 
but— 

Q.  State,  Mr.  Harding,  whether  or  not  at  this  time  or  at  any  sub- 
sequent time — 

Bt  Mb.  Isbael:  I  understand  they  are  quarreling  about  fees,  but 
I  don't  want  the  quarreling  behind  my  back  while  they  do  It 

By  the  Pbesiding  Offices:    We  will  have  no  Interruptions. 

Bt  Mil  Lee:  When  they  adjust  their  difterences,  I  will  attempt  to 
Interrogate  this  witness. 

Bt  Mb.  Isbael:  I  want  to  hear  the  witness  and  with  counsel  stand- 
ing at  my  back  and  disputing  about  fees,  I  cannot  hear.    That  Is  all. 

Bt  the  Pbesiding  Offices:     Let  us  have  order  now.    Go  on. 

Bt  Mb.  Lee:     I  will  withdraw  that. 

Q.  Mr.  Harding,  state  whether  at  this  or  any  subsequent  time  Mr. 
Schlvely  presented  to  you  a  detailed  and  Itemized  statement  of  his 
expenses  Incurred  In  making  his  examination  of  December  12,  1906? 

A.    None  was,  and  none  was  required. 

A.    What  was  that  last  answer? 

A.    We  did  not  require  any. 

Q.    And  he  did  not  offer  to  give  you  any,  did  he? 
A.    He  did  not  offer  to  give  us  any. 

Q.  Tou  are  familiar  with  the  living  expenses  in  Spokane  about  that 
date? 

A.    Why,  to  a  certain  extent 

Q.    Well,  sufficiently  so  you  can  approximate  it  to  this  Senate? 
A.    I  believe  so. 

Q.  Allowing  every  liberality  and  laUtude,  state  to  this  Senate  what 
the  approximate  expenses  of  a  trip  from  Olympia  to  Spokane,  con- 
suming one  day — 

Bt  Mb.  Isbael:     Two,  the  witness  testified  to. 

Bt  Mb.  Lee:     What  Is  that? 

Bt  Mb.  Isbael:     The  witness  tesUfied  to  two. 

Bt  Mb.  Lee:     I  understand. 

Q.  State  what  the  expenses  are,  allowing  great  latitude,  or  would 
be,  from  Olympia  to  Spokane,  spending  two  days  In  Spokane,  and  re- 
turning to  Olympia — in  other  words,  consuming  four  days*  time? 

A.  Well,  I  presume  the  railroad  fare  and  incidental  fare  on  the  rail 
road,  such  as  berth  fare  and  meals — 

Q.    Allowing  for  the  delicacies  of  the  season. 

A.  And  the  expense  of  living  in  Spokane  while  he  was  there  would 
probably  not  exceed  $80.00. 

Q.  That  would  give  the  man  the  benefit  of  every  doubt,  wouldn't 
it? 

A.    I  believe  so. 

Q.  State  whether  or  not  on  May  12th,  1908,  the  deputy  insurance 
commissioner  of  this  state  examined  the  affairs  of  your  company? 

A.    He  then  again  looked  into  our  affairs. 

Q.    State  what  time  was  consumed  in  that  examination? 

A.  I  don't  remember,  but  it  was  not  of  the  duration  the  previous 
examination  was. 
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Q.     State  approximately. 

A.     It  probably  consumed  three  or  four  hours. 

Q.     Not  longer  than  half  a  day. 

A.    I  doubt  If  It  was. 

Q.  State  what.  If  any,  demand  was  made  upon  you  at  that  time  by 
Mr.  Schively  in  the  way  of  compensation? 

A.  As  near  as  I  can  remember,  Mr.  Schively  stated  at  that  time 
we  would  be  liable  extra  for  a  pro  rata  fee  and  that  pro  rata  fee  would 
be  135.00.  I  did  not  understand  at  the  time  why  he  named  that  as  a 
pro  rata  fee,  but  I  assumed  he  was  examining  other  companies  over 
there  on  other  business,  and  I  believed  his  examination  made  at  that 
time  covered  his  investigating  our  securities  and  looking  over  our 
books.    He  had  access  to  our  records  and  such  matters. 

Q.    Identify  that  check  if  you  can.     [Hands  check  to  witness. "[ 

A.    I  recognize  that  as  the  original  check. 

Q.    Given  in  payment  of—? 

A.  Given  in  payment  of  general  expenses  in  connection  with  the 
official  examination  on  that  date. 

By  Mb.  Lee:     We  offer  that  in  evidence. 

[Marked  ** Article  18,  Complainants'  Exhibit  No.  2."] 

{Void  if  altered,  mutilated  or  detached.) 

No.  1696  F  135.00 

FIDELITY  NATIONAL  BANK. 

Spokane,  Wash.,  May  12,  1908. 
Pay  to  J.  H.  Schively,  Depty.  Ins.  Com.,  or  order,  thirty-five  and  no-100 
dollars,  payee  acknowledging  same  by  endorsement  hereof,  in  space 
provided  hereon,  to  be  in  full  settlement  of  account  appended  on  reverse 
side  hereof. 

Western  Union  Life  Insurance  Company, 
Office  No.  2652.  Piiiup  Harding,  President,  Secretary. 

(Endoriements)     J.  H.  Schively,  Dep.  Ins.  Com'er;  J.  E.  Hough. 

[On  reverse  side.] 
Office  No.  2662.  Voucher  Check  No.  1696. 

WESTERN  UNION  LIFE  INSURANCE  COMPANY 

of  Spokane,  Washington 
In  Account  With 
J.  H.  Schively,  Deputy  Insurance  Commissioner. 
^^^'  Items.  Amount.    Distribution. 

,P08  2V'o.     Charge 

May  12.    To  general  expense  in  connection  with 

official  examination    $35 .  00  5       $35 .  00 


Totals $35.00  $35.00 

Correct.  Approved.  Auditor's  Space. 

M.  E. 

Warning: — Conserve  the  integrity  of  this  voucher-check.  Do  not 
detach  therefrom  any  attached  invoice  or  memorandum. 

Return  to  Western  Union  Life  Insurance  Company  intact  in  case 
of  error. 

Q.  Now,  Mr.  Harding,  you  stated  that  on  the  prior  visit  he  stated 
tliat  the  charges  were  $50.00  a  day.  Did  he  have  anything  of  that  char- 
acter to  say  on  the  last  visit? 

A.  He  told  us  on  the  last  visit  that  that  was  a  pro  rata  charge,  and 
It  would  be  for  less  than  the  original  charge. 
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Q.  Did  he  or  did  he  not  say  on  the  subsequent  visit  anything  about 
150.00  a  day? 

A.    I  don't  remember  that  he  did. 

Cro88'Examination — 

By  Mb.  Isbael:  Q.  Mr.  Harding,  permit  me  to  refresh  your  recol- 
lection a  little. 

A.    Yes,  sir. 

Q.  And  see  if  you  have  not  gotten  this  135.00  pro  rata  tangled  up 
with  something  else?  Do  you  remember  about  that  time  of  your  com- 
pany wanting  to  go  into  Montana? 

A.    Yes,  I  do. 

Q.  And  do  you  remember  that  you  met  Mr.  Schively  on  the  street 
and  asked  him  to  come  up  and  examine  you  and  give  you  a  certificate  to 
go  into  Montana? 

A.    I  do  remember  that,  and  that  opens  up  a  new  line  of  thought. 

Q.  Now,  don't  you  remember  after  he  had  gotten  through  and  you 
asked  him  how  much  it  would  be,  he  said  it  would  be  nothing,  Mr. 
Harding;  "I  am  here  on  convention  matters";  and  you  said,  your 
company  never  asked  anybody  to  do  anything  for  nothing,  and  you 
ordered  the  bookkeeper  to  draw  him  a  check  for  |35.00,  and  asked  him 
if  that  would  be  satisfactory,  and  he  thanked  you  for  it? 

A.    At  the  time,  no;  I  cannot  answer  that;  no. 

Q.    What  is  your  recollection  of  It? 

A.  My  recollection  was.  inasmuch  as  you  have  suggested  the  Mon- 
tana matter,  that  the  company  was  about  to  enter  the  State  of  Montana 
at  that  time  or  period — I  presume  about  that  time — and  that  the  state 
auditor  of  Montana  or  the  insurance  commissioner  of  that  state  was 
about  to  come  to  the  office  and  make  an  examination  of  the  company,  and 
he  requested  that  it  be  arranged,  or  said  that  he  would  arrange,  to 
have  a  joint  examination  made  with  Mr.  Schively  and  Mr.  Walter 
Keith,  the  insurance  commissioner  of  Idaho,  whereby  the  three  would 
undertake  jointly  the  examination  of  the  company's  affairs^  Owing  to 
the  fact  our  company,  the  Western  Union  Life,  decided  it  inadvisable, 
after  getting  a  further  report  from  the  State  of  Montana  with  regard  to 
entering  that  state,  owing  to  the  rate  of  taxation  imposed  upon  a  life 
insurance  company  operating  in  that  state,  we  called  ofT  the  deal  of 
being  examined  for  the  purpose  of  entering  Montana.  Mr.  Schively, 
however,  appeared  on  the  scene  at  the  time,  in  accordance  with,  I  pre- 
sume, an  arrangement  made  with  Mr.  Cunningham — 

By  a  Senator:     Speak  louder;  the  Senate  cannot  hear  you. 

A.  [Continuing.]  An  arrangement  he  had  made  with  the  insurance 
commissioners  of  two  other  states — Montana  and  Idaho — and  said  he 
was  willing  to  conduct  the  examination  alone  or  otherwise.  He  decided, 
or  we  decided  mutually  between  us,  that  he  was  then  and  there  to  make 
a  cursory  examination  of  the  various  affairs,  and  it  consisted,  I  believe, 
of  his  looking  into  our  securities  and  records.  I  have  forgotten  to  what 
extent  the  examination  did  go. 

Q.  You  had  gotten  up  a  report  for  the  Montana  commissioner  and 
Mr.  Schively  looked  that  over,  did  he  not? 

A.    I  have  forgotten  whether  that  detail  was  gone  into  or  not. 

Q.  Does  your  recollection  still  serve  you  that  Mr.  Schively  requested 
of  you  $35.00,  and  that  you  did  not  voluntarily  pay  to  him  the  amount? 

A.    Well,  that  was  his  charge  at  the  time;   I  remember  that. 

Q.  Do  you  remember  whether  that  charge  grew  out  of  a  voluntary 
proposition  on  behalf  of  you  to  pay  him  or  demand  on  your  part? 

A.    He  had  come  there  and  involved  the  expense  of  coming,  and  it 
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^88  a  pro  rata  arrangement  of  some  sort,  as  I  have  said  before.  That 
was  the  reason  for  the  charging  up  of  the  amount,  as  I  remember. 

Q.  Well,  did  you  recall  it  at  that  time  as  excessive? 

A.  No,  we  did  not. 

Q.  Did  you  want  or  require  any  itemized  statement? 

A.  We  did  not  require  it,  as  we  did  not  in  the  former  instance. 

Q.  Did  you  care  for  it  in  either  instance? 

A.  We  did  not  feel  that  it  was  necessary  to  question  the  charges 

made  by  the  insurance  department  of  this  state^ 

Q.  Were  you  at  that  time  in  any  wise  dissatisfied  with  it? 

A.  Not  in  any  particular. 

Q.  Are  you  now? 

A.    No. 

Re-Direct  Examination — 

By  Mb.  Lee:  Q.  If  the  law  had  required  an  itemized  statement,  do 
jrou  think  you  would  have  been  entitled  to  it? 

A.    We  would  have  been  entitled  to  it,  probably. 

Bt  Mb.  Lee:  That  is  all.  Can  Mr.  Harding  be  excused  now,  Mr. 
Israel? 

Bt  Mb.  Isbael:     Tes. 

By  the  Pbesidino  Officeb:     He  may  be  excused. 

By  Mb,  Lee:  Mr.  President,  may  the  managers  have  a  few  minutes 
for  consultation  at  this  time?  I  think  we  will  be  able  to  announce 
whether  we  have  concluded. 

By  the  Presiding  Officeb:  The  court  will  take  a  recess  for  five 
minutes. 

By  Mb.  Lee:  Mr.  President,  and  Oentlemen  of  the  Senate — This 
concludes  the  case  in  chief  on  the  part  of  the  managers.  There  was  a 
demurrer  sustained  to  article  1.  In  regard  to  article  2,  Mr.  Lebo  tes- 
tified. Articles  3  and  4  were  covered  by  depositions,  and  in  support  of 
article  4  there  were  about  12  or  15  depositions  read.  At  this  time,  and 
inasmuch  as  articles  10  and  14  would  be  merely  cumulative  and  cover 
identically  the  same  character  of  offense  as  specified  in  article  16,  the 
managers  do  not  feel  warranted  in  offering  evidence.  That  concludes 
everything  up  to  14 — or  to  16,  I  should  say — Evidence  has  been  intro- 
duced to  each  and  all  of  the  other  articles  with  the  exception  of  article 
26,  and  at  this  time  the  managers  do  not  desire  to  offer  evidence  in 
support  of  article  26. 

By  the  Pbesidinq  Offices:  Mr.  Israel,  the  managers  rest  their 
^ase. 

By  Mb.  Israel:  Well,  your  honor,  I  believe  this  honorable  court 
would  save  time  if  they  would  grant  me  this  last  half  hour  so  that  I  can 
arrange  my  opening  statement,  and  arrange  it  in  topics,  and  not  be 
compelled  to  roam  all  over  the  testimony,  as  I  would  have  to  do  now 
without  having  some  little  thought  as  to  it. 

By  the  Pbesiding  Offices:  I  think  we  will  take  an  adjournment  at 
this  time  until  9:30. 

By  Senatob  Ruth:  I  move  that  we  adjourn  as  a  court  of  impeach- 
ment. 
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Bt  the  Pbesidino  Offices:  That  Is  not  necessary;  I  will  make  the 
ruling  on  that.  I  will  allow  the  defense  until  tomorrow  morning  to 
make  their  opening  statement.  The  Senate  as  a  court  of  impeachment 
is  adjourned  until   9:30   o'clock  tomorrow   morning. 

At  4:35  the  court  of  impeachment  took  an  adjournment  until 
tomorrow  morning. 


Senate  Chamber, 
Olympia,  Wash.,  August  20,  1909. 

The  Senate,  sitting  as  a  court  of  impeachment,  convened  at 
9:45  a.  m. 

By  the  President:     Are  you  ready  to  proceed,  Mr.  Israel? 

By  Mb.  Israel:  Yes,  your  honor.  If  your  honor  please,  and  gen- 
tlemen of  the  Senate,  you  have  heard  the  various  opening  statements 
that  were  made  by  the  gentlemen  In  charge  of  this  prosecution  as  to 
what  they  expected  to  prove,  and  with  the  proof  establish  the  guilt  of 
this  respondent  as  to  the  various  articles  of  impeachment  that  are  herein 
left  and  exhibited  against  him,  after  the  elimination  of  those  that 
went  out  and  were  not  returned  by  further  amended  articles;  and  you 
have  heard  the  proof  that  has  been  actually  made,  and  such  of  the  proof 
so  actually  made  that  in  anywise  tended  to  establish,  or  rather  to  verify 
the  opening  statements  of  these  gentlemen.  It  Is  not  the  province  of 
the  respondent's  counsel  at  this  time  to  discuss  any  of  the  discrepancies 
or  differences  or  failures  between  the  statements  and  the  proof.  That 
Is  a  matter  that  we  reach  at  the  conclusion  of  the  cause;  but  it  is 
the  province  of  the  respondent's  counsel  at  this  time  and  the  place,  in 
the  orderly  trial  of  the  cause,  that  he  should  state  to  you  as  briefly  as 
possible,  and  yet  with  sufficient  detail  to  be  intelligent,  In  turn,  what  the 
respondents  expect  to  prove,  and  submit  to  this  honorable  body  in  his 
defense,  and  as  a  reason  why  no  verdict  of  guilty  should  be  recorded 
against  him  as  to  each  or  any  of  these  articles.  In  order  that  we  may 
Intelligently  comprehend  the  force  and  the  effect  of  the  evidence  that 
is  promised  to  be  exhibited  to  you,  it  were  better  at  the  threshold 
of  the  statement  to  look  Into  the  laws  that  were  on  the  statute  books — 
the  laws  of  this  state  that  existed  at  the  time  of  the  commission  of  the 
alleged  offenses — not  only  those  already  directed  to  your  attention,  but 
those  which  have  not  been  called  to  your  attention,  In  order  that  the 
sum  of  the  testimony  may  be  Illumined  by  the  bearing  In  mind  that 
these  laws  existed  upon  the  statute  books  at  the  time  of  the  com- 
mission of  the  acts  complained  of.  Briefly  summarized,  the  defend- 
ant has  been  charged  with — and  the  proof  has  been  directed  to  an 
attempt  to  establish  three  offenses — extortion  by  receiving  fees  for 
examinations  without  making  the  examinations;  second,  by  extortion 
in  charging  for  examinations  in  greater  amounts  than,  it  is  contended 
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by  the  prosecution,  the  law  permitted  to  be  charged;  and  third,  by 
perjury  by  the  respondent  before  a  grand  jury  at  Spokane — the  com- 
mission of  the  crime  of  perjury.  I  think  when  we  trim  all  side  or 
collateral  contentions  that  the  charges  of  these  articles  resolve  them- 
selves broadly  to  those  three  things;  that  there  is  a  complaint  here 
that  the  respondent  collected  moneys  for  the  examination  of  com- 
panies who  were  admitted  to  the  state  upon  their  preliminary  report, 
without  having  made  the  examination;  that  there  is  a  complaint  here 
that  examinations  were  made  and  too  much  money  charged;  that  aside 
from  the  independent  personal  charge  of  perjury  against  the  respond- 
ent, the  matter  resolves  down  to  an  ultimate,  that  these  are  the  two 
ofTenses,  or  alleged  ofTenses,  with  which  he  stands  charged,  and  that 
within  th<im  are  contained  all  of  the  minor  charges  that  are  adduced 
from  theL.;  but  that  such  is  the  ultimate  upon  which  a  verdict  is 
sought  I  invite  your  attention  first,  as  you  are  judges  both  of  the 
law  and  the  facts,  and  while  judges  of  the  law  and  facts  are  not  pre- 
sumed to'  have  an  intimate  knowledge  of  the  laws  that  are  governing 
the  facts,  or  may  be  germaine  to  the  action,  to  these  laws  that  existed, 
as  I  said,  at  the  time  these  alleged  things  were  done,  which  they  say 
were  high  crimes,  misdemeanors  and  malfeasance  in  office  on  the  part 
of  this  respondent. 

By  an  act  of  your  legislature  of  1895  there  was  provided  the  re- 
quirements necessary  for  insurance  companies  to  operate  and  do  busi- 
ness in  the  State  of  Washington — the  amount  of  their  capital  stock, 
their  assets,  etc.,  etc. — and  it  was  provided  that  a  certificate  of  authority 
to  do  business  should  issue  from  the  insurance  commissioner,  who  at 
that  time  was  the  secretary  of  state,  there  then  being  no  distinct  office 
of  insurance  commissioner,  but  that  officer,  being  ex-ofjlcio  insurance 
commissioner,  and  having  charge  of — in  tb«  secretary  of  state's  depart- 
ment—the affairs  of  the  state  in  its  dealings  with  insurance  companies. 
It  provided  that  the  Insurance  commissioner  should  issue  to  any  insur- 
ance company,  association,  or  corporation  a  certificate  of  authority  to 
transact  business  in  this  state  under  the  following  conditions: 

First:  If  a  company,  corporation  or  association  organized  under 
the  laws  of  this  state — when  he  was  satisfied  that  the  provisions  of 
this  act  in  relation  to  such  company,  corporation  or  association  has 
been  complied  with; 

Second:  If  a  company,  corporation  or  association  organized  in  any 
of  the  United  States  or  territories — when  he  was  satisfied  that  the 
company,  corporation  or  association  has  net  assets  or  paid  up  unim- 
paired capital  of  one  hundred  thousand  dollars; 

Third:  If  a  foreign  company,  corporation  or  association — when  he 
should  be  satisfied  that  the  company,  corporation  or  association  has 
made  a  deposit  with  the  insurance  commissioner  of  this  state,  or  with 
the  proper  officers  of  some  other  state,  of  not  less  than  two  hundred 
thousand  dollars  in  the  bonds  of  the  United  States,  or  the  bonds  of  any 
state  in  the  United  States. 

—29 
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By  section  7  of  this  act  It  was  provided  that  the  Insurance  commis- 
sioner— then  secretary  of  state — should  have  the  same  supervision  and 
was  authorized  to  make  the  same  examination  of  the  business  and 
affairs  of  every  insurance  company,  corporation  or  association,  foreign 
to  this  state,  and  doing  business  herein,  as  of  domestic  organizations 
doing  the  same  kind  of  business,  and  of  its  assets,  books,  accounts,  and 
general  condition.  I  omitted  to  read  the  section  applying  to  domestic 
corporations,  which  is  exactly  the  same,  as  he  had  to  make  the  same 
examination : 

Every  organization  foreign  to  this  state,  its  agents  and  oflBcere, 
shall  always  be  subject  to  and  be  required  to  make  the  same  state- 
ments and  answer  the  same  inquiries  and  are  subject  to  the  same 
examinations,  and,  in  case  of  default  therein,  to  the  same  penalties 
and  liabilities  as  domestic  organizations  doing  the  same  kind  of  busi- 
ness, or  of  any  of  the  agents  or  officers  thereof  who  are  or  may  be 
liable  to  under  the  laws  of  this  state  or  the  regulations  of  the  insur- 
ance dei)artment.  The  commissioner  may,  whenever  he  deems  it  neces- 
sary, either  in  person  or  by  his  deputy,  repair  to  the  general  office  of 
such  non-resident  organization,  wherever  the  same  may  be,  and  make 
an  examination  and  investigation  of  its  affairs  and  condition.  He  may 
cancel  and  revoke  the  certificate  of  any  such  non-resident  organization 
refusing  or  neglecting  to  comply  with  the  provisions  of  this  act,  or 
refusing  the  examination  herein  provided  for,  and  prevent  such  or- 
ganization from  further  continuance  of  business  In  this  state.  The 
expense  of  every  examination  or  investigation  of  the  affairs  of  any 
organization,  pursuant  to  the  authority  conferred  by  the  provisions 
of  this  act,  shall  be  borne  and  paid  by  the  corporation  so  examined. 
No  charge  shall  be  made  for  any  examination  of  an  insurance  com- 
pany except  for  necessary  traveling  and  other  actual  expenses  incurred. 

Now,  as  this  particular  section  of  this  act  now  under  discussion 
will  be  finally  submitted  to  this  body  for  its  construction,  and  as  much 
of  the  testimony  will  cluster  about  a  portion  of  this  section,  for  the 
purpose  of  enabling  the  ultimate  construction,  I  invite  your  close  at- 
tention to  the  actual  wording  of  the  clause.  And  I  concede  and  acknowl- 
edge that  my  reason  for  so  doing  Is  my  conception  that  already  there 
has  been  an  attempt  by  the  board  of  managers  to  materially  narrow 
the  import  that  flows  from  these  words:  **No  charge  shall  be  made  for 
any  examination  of  insurance  organizations  except  for  necessary  travel-  | 
ing  and  other  actual  expenses  incurred."  No  charge  shall  be  made 
except  for  necessary  traveling  expenses.  Now,  I  am  segregating,  read- 
ing portions  of  the  entire  sentence.  The  entire  sentence  reads:  "No 
charge  shall  be  made  for  any  examination  of  insurance  organizations 
except  for  necessary  traveling  and  other  actual  expenses  Incurred." 
No  charge  shall  be  made,  then,  except  for  necessary  traveling  expenses. 
No  charge  shall  be  made,  then,  except  for  other  actual  expenses  In- 
curred. I  give  that  as  the  most  liberal  construction  that  can  be  placed 
upon  the  language  of  this  section  for  the  purpose  of  distinguishing  it 
from  what  I  conceive  to  be  an  attempt  by  the  managers  to  narrow  that 
section  to  much  narrower  limits  and  to  make  it  read,  "No  charge  shall 
be  made  for  any  examination  except  for  necessary  expenses,"  an  at- 
tempt, evidently,  if  I  can  see  it  right  from  the  opening  statement  of 
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the  counsel,  to  strike  the  word  ''actual"  as  If  it  did  not  exist  in  the 
paragraph  at  all. 

With  this  digression  I  will  proceed  to  read: 

All  charges  for  making  an  examination  shall  be  presented  in  detail 
and  shall  be  paid  by  the  organization  examined.  Should  payment  be 
refused,  the  bill  shall  be  approved  by  the  commissioner,  audited  by  the 
state  auditor  and  paid,  and  his  warrant  drawn  in  the  usual  manner  on 
the  state  treasurer  for  the  purpose  of  making  the  examination,  and  the 
commissioner  shall  revoke  the  certificate  of  authority  of  the  company 
that  shall  refuse  to  pay  the  bill  for  expense  of  examination  and  shall 
not  again  grant  it  its  authority  until  it  has  paid  to  the  state  treasurer 
the  amount  of  such  bill.  It  shall  be  the  duty  of  the  commissioner  to 
make  a  detailed  examination  of  all  companies,  corporations  or  asso- 
ciations organized  under  the  laws  of  this  state  as  least  once  a  year. 

Now,  in  connection  with  these  insurance  laws,  we  have  another  law 
— there  was  another  law  relative  to  fraternal  insurance— enacted  in  the 
laws  of  1901  and  1903  by  the  legislature  of  this  state.  I  do  not  deem  it 
necessary  to  read  the  entire  act  as  to  the  admission  of  fraternal  bene- 
ficiary societies  for  the  purpose  of  their  placing  themselves  under  the 
control  and  supervision  of  the  insurance  department;  but  I  read  simply 
what  section  120  provided,  which  wll  suflice,  I  think,  for  the  purposes 
for  which  I  am  quoting  it — that  Is,  an  Intellgent  understanding  of  the 
testimony  to  be  offered:  "Any  association  doing  business  under  this' 
act" — that  is,  fraternal — "shall  be  permitted  to  do  business  upon  filing 
annually  with  the  commissioner  of  Insurance  of  this  state  the  cer- 
tificate of  authorization  of  the  insurance  department  of  the  state,  prov- 
ince or  territory  in  which  It  Is  Incorporated  or  organized:  Provided, 
however,  In  cases  of  failure  to  file  said  ctrtlficate  by  any  such  associa- 
tion or  in  case  the  commissioner  of  Insurance" — which  was  the  secre- 
tary of  state  until  1909 — "shall  deem  It  necessary,  he  shall  have  power 
to  examine,  either  personally  or  by  some  person  designated  by  him, 
Into  the  conditions,  affairs,  character,  business  methods,  accounts,  books 
and  Investments  of  such  association  at  Its  own  office,  which  examina- 
tion shall  be  at  the  expense  of  the  association.  The  amount  thereof 
shall  not  exceed  $200.00  In  associations  with  no  reserve  or  emergency 
funds  and  $400.00  for  associations  with  reserve  or  emergency  funds." 

Now,  your  attention  Is  directed  to  this  clause  that  stood  at  the 
time,  and  has  alwaj's  stood,  and  now  stands  side  by  side  with  this 
other  law,  by  the  Interpretation  of  which  It  Is  sought  to  establish  mal- 
feasance in  office  because  of  failure  to  file  an  Itemized  account  of  the 
necessary  and  actual  expenses  of  an  examination  of  a  mutual  or  stock 
company;  while  at  the  same  time  by  this  other  act  of  your  legislature 
as  to  all  fraternal  organizations  you  had  provided — without  any  check, 
or  limitation  as  to  the  Itemized  statement  of  actual  or  necessary 
amount  of  expenses — that  when  your  commissioner  examined  a  fra- 
ternal association  he  could  make  such  charge  as  he  saw  fit,  provided  it 
did  not  exceed  $200.00  where  there  was  no  reserve  fund,  or  provided 
it  did  not  exceed  $400.00  If  there  was  a  reserve  fund. 

Now.  I  want  you  to  carry  In  mind  while  you  listen  to  this  testi- 
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mony  the  fact  that  this  condition  existed  by  virtue  of  your  own  legis- 
lative enactment  all  of  the  time,  that  it  is  charged  that  the  flat  rate 
of  1200.00  was  being  charged;  that  it  is  conceded  and  will  be  con- 
ceded and  never  has  been  disputed — ^no  issue  taken  with  it — that  the 
department  rule  of  the  secretary  of  state's  office  until  1909  was  to 
charge  a  flat  rate  of  1200.00  against  stock  and  mutual  companies,  and 
the  department  rule  was  also  to  charge  against  fraternal  companies 
1200.00  for  examining  into  their  affairs;  and  that  at  that  time,  under 
all  the  transactions  that  we  are  trying  at  this  time  under  a  charge  of 
malfeasance,  because  he  charged  $200.00  to  a  stock  company  you  had 
authorized  him  to  charge  1200.00  to,  without  any  detailed  expense  ac- 
count, without  limiting  to  actual  expenses,  without  limiting  to  neces- 
sary expenses,  whenever  he  examined  a  fraternal  company. 

Now,  I  want  you  to  carry  this  fact  in  mind:  That  your  insurance 
department,  as  the  evidence  will  show  you,  when  under  the  manage- 
ment of  your  secretary  of  state,  had  before  it  for  its  construction  all 
of  these  laws — ^not  any  one  of  them;  that  it  realized  that  you  had  said 
to  that  department,  "Whenever  you  see  fit  in  your  Judgment  to  ex- 
amine a  fraternal  company,  if  it  has  no  reserve  fund,  you  have  our 
permission  and  the  permission  of  the  law  to  charge  that  fraternal 
company  |200.00,  but  you  must  not  charge  it  any  more  than  1200.00, 
no  matter  what  your  actual  expenses  may  be  in  so  doing,  and  we  don't 
say  anything  to  you  as  to  what  you  shall  do  to  earn  that  |200.00;  you 
will  use  your  own  Judgment  as  to  your  expense  account,  actual  or 
necessary.  You  are  licensed  to  charge  them  1200.00;  if  they  have  a 
reserve  fund,  you  are  license^  to  charge  them  1400.00,  but  no  more." 

Now  then,  gentlemen,  we  want  you  to  carry  all  these  insurance 
laws  in  your  mind  in  listening  to  this  testimony,  because  the  testimony 
will  be  directed  to  that  which  is  now  an  admitted  fact  in  the  case 
and  which  has  always  been  the  defendant's  contention,  as  it  is  the 
defendant's  answer  and  is  plead  in  his  answer,  and  to  which  a  de- 
murrer was  filed  by  the  managers,  but  which  demurrer  was  with- 
drawn, because  it  was  never  presented,  and  by  which  such  acquiesence 
it  was  not  questioned  as  not  being  a  valid  defense  upon  introduction 
of  certain  testimony  in  the  case.  In  other  words,  we  have  answered 
and  will  introduce  evidence  to  prove  and  substantiate  the  answer  that 
notwithstanding  we  did  charge  this  fiat  rate  of  $200.00,  it  was  under 
the  departmental  rule,  with  no  intention  to  violate  the  law,  with  a 
belief  that  the  law  Justified  it,  and  that,  although  It  was  done,  it  was 
not  done  with  any  guilty  purpose  or  guilty  intent  or  criminal  intent; 
that  criminal  intent  is  necessary  here,  and  that  we  were  right  in  the 
contention  that  it  was  admitted  by  the  state  when,  under  the  excep- 
tion to  the  rule  of  evidence,  that  for  the  purpose  of  showing  guilty 
intent  or  guilty  fixed  purpose  you  may  prove  other  offenses  than  those 
for  which  the  party  is  charged,  to  furnish  evidence  that  may  tend  to 
prove  one  or  two  of  those  conditions — that  is,  a  fixed  scheme  of  guilty 
purpose,  or  unlawful  purpose  or  unlawful  and  guilty  intent — the  depo- 
sitions were  permitted  in  evidence.     The  offer  at  the  time,  you  will 


Digitized  by 


Google 


IMPEACHMENT  PROCEEDINGS  453 


remember,  was  made  on  the  theory  that  it  was  for  the  purpose  of 
fbclng  a  scheme  of  guilty,  of  unlawful  and  fixed  purpose,  and  the 
deposition  read  to  you  came  in  under  that  exception  to  the  law  of 
evidence,  which  otherwise  would  not  admit  them  at  all.  So  that  I 
take  it  now  and  shall  proceed  to  introduce  my  evidence  upon  the 
theory  that  it  is  not  only  the  law,  but  it  has  been  admitted  to  be  the 
law  of  this  case. 

By  Mb.  Lee:     No,  no;  we  don't  admit  that,  Mr.  Israel. 

By  Mb.  Isbael:  I  said  that  I  would  proceed  upon  that  theory.  I 
would  not  expect  you  to  directly  admit  that  you  were  alive. 

Now,  gentlemen,  keeping  in  mind  these  various  acts  and  laws  gov- 
erning the  department,  this  is  about  the  state  of  facts  we  expect  to 
prove  and  establish  before  this  court  upon  this  defense,  and  as  a  reason 
why  the  respondent  is  not  guilty  as  to  all  of  these  articles  of  im- 
peachment that  grew  out  of  the  committee's  labor;  entirely  distin- 
guished from  the  interpolated  perjury  article  that  came  into  the  pro- 
ceeding after  It  reached  the  House  of  Representatives,  this  is  about 
the  state  of  facts  that  we  expect  to  prove,  not  in  detail  of  the  proof, 
but  pointed  out  to  you  in  such  detail  as  will  make  a  connected  story. 
In  the  first  place,  in  1904  the  work  of  the  insurance  department  of  the 
secretary  of  state's  office  only  increased — this  is  as  far  back  as  we 
deem  it  necessary  to  show  statistics  to  this  body — only  increased 
13,000.00.  In  1905  it  increased,  over  1904,  |27,000,  and  there  had  been 
no  increase  in  the  office  force  of  the  insurance  department,  and  no 
increase  could  be  gotten  or  appropriation  gotten  for  any  increase  in 
the  department  commensurate  with  the  increase  of  work;  but  the 
legislature  in  their  wisdom  held  the  appropriation  for  the  insurance 
department  down  to  the  old,  original  appropriation  that  existed  when 
the  business  was  |30,000  a  year  less  in  fees  and  commissions  to  the 
state,  and  the  insurance  department  was  compelled  to  be  operated  with 
the  same  force.  At  this  time  it  became  a  question  of  finding  time  to 
examine  insurance  companies  that  were  applying  to  be  admitted  to  the 
state.  But — pardon  me — chronologically  I  have  gotten  ahead  of  myself 
as  to  this  proof.  The  condition  of  the  law,  as  I  stated  to  you  a  while  ago, 
being  as  I  read  it,  there  came  up  a  question  in  the  department  as  to 
the  charging  for  the  examination  of  insurance  companies.  Irrespective 
of  whether  they  were  a  mutual,  stock  or  fratenal  company,  and  the 
department  rule  was  promulgated  by  the  commissioner  that  there 
should  be  no  distinction — that  the  stock  and  mutual  should  pay  the 
same  as  the  fraternal,  and  all  should  pay  $200.00,  and  that  rule  was 
put  into  force.  Others  than  Schively  were  sent  out— other  persons 
connected  with  the  insurance  department  in  the  secretary  of  state's 
office  were  sent  out  to  make  these  examinations,  authorized  and  in- 
structed to  and  did  make  the  same  flat  rate  charge  of  $200,  no  matter 
what  kind  of  a  company  it  was,  whether  it  was  fraternal  or  whether 
it  was  stock  or  whether  it  was  mutual;  and  such  became  the  policy 
of  the  department,  acquiesced  in  by  everybody,  and  laid  down  as  a 
rule  and  condition. 
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Now,  reaching  this  state  of  affairs  in  1905 — that  the  business  had 
so  grown  that  there  were  not  people  enough  in  the  office  to  take  care 
of  the  office  business,  to  say  nothing  of  anybody  going  out  as  an  ex- 
aminer or  examining  companies,  for  mere  lack  of  numbers,  either  in 
or  out  of  the  state,  and  especially  out  of  the  state,  who  applied  to 
come  in  and  sent  in  their  sworn  statements  as  to  their  conditions; 
because,  understand,  as  will  be  shown  by  Mr.  Schively's  testimony,  or 
as  I  intend  to  show  you  by  his  testimony  when  he  is  on  the  stand,  if 
I  don't  forget  it,  if  you  don't  already  all  know,  the  operation  of  these 
Insurance  laws  for  the  admission  of  these  companies — the  operations 
of  the  law,  the  provisions,  of  your  law — are  that  when  the  company 
applies  for  a  certificate  to  come  Into  your  territory  and  do  business,  It 
supplies,  properly  certified  or  sworn  to,  copies  of  its  articles  of  In- 
corporation, the  names  of  its  officers  and  detailed  items  of  its  con- 
ditions and  affairs,  assets  and  reserve  funds,  the  amount  of  Its  out- 
standing policies,  and  all  those  things.  That  is  presumed  to  be  a 
truthful  and  correct  statement;  and  if  it  is  not  suspicious  on  Its  face, 
the  practice  is  to  admit  the  company,  to  collect  the  admission  fee  that 
goes  to  the  State  of  Washington — 135 — and  grant  it  a  certificate  to 
come  into  the  state.  Then  it  is  the  duty  of  the  department,  as  soon  as 
it  can,  if  there  is  any  question  in  its  mind — any  question  at  all  In  its 
mind  of  the  necessity  for  any  verification — to  go  to  the  company's  office 
and  verify  this  report,  make  an  examination  and  see  if  this  report  is 
correct,  and  if  it  is  not,  to  cancel  the  license;  if  it  is,  to  come  away 
and  let  them  alone. 

Now,  in  1905 — and  I  hope  you  gentlemen  will  pardon  me  for  going 
so  much  in  detail,  because  I  think  the  very  detail  is  going  to  shorten 
this  examination,  as  it  will  avoid  the  asking  of  many  preliminary 
questions,  so  as  to  get  you  to  understand  what  I  am  trying  to  get  at, 
so  that  you  will  know  in  advance  what  we  are  after— in  1905  the  con- 
dition of  growth  of  business  in  the  insurance  department  had  become 
so  great  that  the  force  was  inadequate  in  the  office  of  the  insurance 
department  to  take  care  of  the  office  business,  let  alone  sending  any- 
body to  examine  any  company;  and  the  companies  were  coming  faster 
and  faster  each  year,  as  we  will  show  you.  Since  1905  up  to  1909  there 
have  been  200  companies  admitted  in  this  state  to  do  business,  as 
contrasted  from  the  very  few  that  are  exhibited  to  you  here  in  these 
articles.  Since  1905,  200  have  come  into  your  state  to  do  business, 
every  one  of  which  was  subject  to  examination,  if  it  were  possible  to 
make  It. 

Now,  realizing  the  inability  to  get  an  appropriation  increased  over 
that  of  1904  for  the  insurance  department  force,  no  attention  being 
given  to  the  report  by  the  Insurance  department  as  to  the  condition 
of  its  affairs  or  the  report  made  of  the  office,  but  being  put  back  upon 
the  same  old  appropriation.  It  became  necessary  to  devise  some  way 
to  put  some  sort  of  a  safeguard  or  check  upon  these  incoming  com- 
panies that  were  sending  in  their  reports,  apparently  fair  upon  their 
face,  and   getting  certificates  to  do  business  in   the  state  with  abso- 
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lutely  no  examination  or  no  possibility  of  an  examination  as  to  the 
truthfulness  of  their  report — no  chance  to  send  anybody  to  make  any 
such  examination — there  arose  in  this  department  a  discussion  of 
ways  and  means,  because  the  department  conceived  and  feared  that  it 
had  gotten  abroad  in  the  insurance  world  that  companies  could  do 
business  in  Washington  without  any  fear  of  examination;  that  if  they 
presented  a  report  to  the  commissioner's  office  under  the  laws  of  Wash- 
ington, they  would  get  a  certificate  to  do  business  and  that  they  could 
do  business  indefinitely,  because  they  never  would  be  examined;  that 
the  department  had  ceased  making  examinations.  Now,  they  con- 
ceived, the  evidence  will  show,  that  with  the  brightness  of  these  men 
— the  mentality  of  the  men  who  deal  in  insurance — this  fact  had  gotten 
abroad,  that  their  hands  were  tied,  that  there  was  no  danger  of  an 
examination — this  respondent  at  the  bar  and  his  superior  officer  feared 
that  with  that  condition  of  affairs  and  that  knowledge  abroad,  the 
state  would  be  flooded  with  wildcat  companies,  as  there  was  no  check 
on  them;  because,  in  the  first  instance,  when  you  come  to  examine  your 
law,  all  they  filed  with  the  secretary,  under  the  law  that  you  pro- 
vided for  the  operation  of  your  insurance  department — and  the  matter 
will  probably  be  corrected  by  you  or  by  your  code  commissioners  on 
insurance — was  the  mere  certificate  of  the  condition  of  affairs  of  the 
company. 

If  any  company  sent  in  a  certified  report,  certified  by  its  own 
officers,  not  even  under  oath — am  I  right,  Mr,  Schively? — 

Bv  Mr.  Schively:     Under  oath. 

By  Mr.  Israel:  {Continuing]  that  would  admit  them  to  the  state, 
and  it  was  assumed  that  they  know  the  laws  of  the  state;  they 
were  entitled  then  and  there  to  a  certificate,  subject  only  to  a  check 
examination,  when,  if  they  didn't  check,  their  certificate  was  can- 
celed. That  was  the  condition,  gentlemen.  The  department,  under  its 
department  head  in  the  secretary's  office,  saw  that  under  this  condition 
the  state  would  be  soon  fiooded  with  irresponsible  companies.  Now, 
they  were  intensified  in  that  fear  by  reason  of  the  fact  that  the  legis- 
lature of  this  state  had  provided  an  act  whereby  they  were  inviting 
and  offering  to  every  wildcat  marine  insurance  company  in  the  world 
an  invitation  to  come  into  the  state  and  do  business  without  any  check 
of  any  kind  by  the  insurance  department  on  them,  and  the  attorney 
general's  office  had  given  an  opinion  to  the  insurance  department  that 
such  companies  had  a  right  to  license  automobiles  under  the  marine 
organization,  and  the  department  heard  in  a  roundabout  way  that  they 
were  actually  writing  fire  insurance.  Now,  Senator  Fishback,  you 
smile;  let  me  show  you  the  law  by  which  every  wildcat  marine  insur- 
ance company  in  the  world  is  invited  to  come  into  this  state  and  do 
business  and  go  out  when  they  please  without  any  check  examination 
or  anything  else.  You,  senator,  helped  kill  the  bill  last  winter  intro- 
duced by  John  Schively — 

By  Mr.  Lee:  Now,  we  object,  if  your  honor  please,  to  his  calling 
out  the  senator — what  he  did  and  did  not  do. 
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Bt  the  Pbesioent:     The  objection  is  overruled. 

Bt  Mb.  Israel:  I  will  accept  the  statement  of  counsel.  I  will  be 
impersonal.  The  legislature  last  winter  refused,  and  this  I  will  prove 
is  true,  to  amend  this  article  or  to  pass  a  bill  that  would  get  at  these 
companies.    Here  is  the  law: 

"Marine  Insurance  Brokers. — ^The  insurance  commissioner  is  hereby 
authorized  to  license  marine  insurance  agencies  or  brokers  to  solicit 
marine  insurance  for  companies  that  have  not  complied  with  the 
insurance  laws  of  the  State  of  Washington."  Now,  gentlemen,  that 
has  been  the  law  of  your  state  since  1901.  When  you  were  asked 
last  winter  to  kill  it,  you  wouldn't  do  it.  And  under  this  law  you 
have  invited  and  are  inviting  today  any  marine  insurance  company 
anywhere,  any  place  in  the  world,  by  its  agents  and  brokers,  to  write 
or  solicit  marine  insurance,  by  companies  who  have  not  complied  with 
the  laws  of  the  State  of  Washington — ^not  making  a  report,  not  sub- 
ject to  this  examination,  not  even  telling  the  insurance  department 
that  they  are  in  existence.  And  that  law,  I  will  show  you,  became  a 
factor  in  the  policy  of  bringing  into  this  state  wildcat  companies, 
when  the  department  had  become  so  congested  that  it  could  not  take 
the  time  to  send  a  man  to  make  the  examination  of  them.  Then  the 
opinion  by  the  attorney  general's  office  will  show  you,  as  given  by  the 
attorney  general,  or  his  assistant,  Mr.  Falknor,  that  these  organiza- 
tions which  had  not  complied  with  the  law  of  the  State  of  Wash- 
ington were  permitted  by  that  law  to  solicit  automobile  insurance 
under  a  marine  policy.  I  have  not  digested  that  opinion.  There  may 
be  reasons  for  it;  though  it  would  strike  me  at  first  blush  as  being 
somewhat  ridiculous.  Still  Mr.  Falknor,  I  realize,  is  a  good  lawyer,  a 
m^n  of  ability,  so  recognized  throughout  the  state,  and  so  recognized 
by  people  who  know  him,  or  should  know  him,  and  undoubtedly  he 
was  correct,  although  the  advice  may  look  absurd  in  his  opinion.  But 
the  department,  as  I  say  and  I  will  show  you  also,  learned  indirectly 
that  not  only  automobile  insurance  was  being  written  by  these  marine 
people  who  had  not  complied  with  the  laws  of  the  State  of  Washington, 
but  that  they  were  actually  writing  fire  insurance.  Still  there  was 
no  way  to  find  out  that  fact,  because  there  was  no  chance  to  take  any- 
body out  of  the  office  and  send  them  to  run  these  fellows  down.  We 
will  show  that  at  the  same  time  and  ever  since  and  up  until  now  the 
news  is  constantly  coming  in  that  some  fellow  was  soliciting  insurance 
and  having  no  license  to  do  it;  that  they  were  doing  the  same  thing 
in  1905  and  are  doing  the  same  thing  in  1909.  We  will  show  you  that 
this  condition  existed  in  1905.  The  department  called  on  the  attorney 
general  of  this  state,  the  Honorable  John  Atkinson,  for  an  opinion. 
Now,  I  want  to  relieve  your  minds — and,  by  the  way,  I  will  say  that 
I  believe  I  am  familiar  with  what  the  testimony  was  as  it  really  came 
before  this  committee.  Mr.  Atkinson  was  not  called  upon  to  fix  a 
fiat  rate  for  the  insurance  department;  he  was  not  called  upon  to 
legalize  any  flat  rate  fixed.  We  will  show  you  from  the  record  that 
Mr.  Schively  never  testified  before  that  committee  that  Mr.  Atkinson 
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tigreed  and  fixed  at  flat  rate  of  $200.  But  (General  Atkinson  was  called 
in  as  attorney  general  of  this  state  by  the  insurance  department  of  the 
state  and  the  situation  was  put  up  to  hiAi  and  his  opinion  asked. 
Prior  to  this  the  insurance  department,  in  its  consultations,  had  come 
to  a  solution  of  the  question,  as  we  will  show  you,  along  these  lines — 
thus  they  had  stated  it  among  themselves:  "If  at  the  time  these  com- 
panies applied  to  be  admitted  into  the  state  to  do  business,  owing  to 
the  fact  that  we  cannot  examine  them  now  and  cannot  examine  them 
until  such  time  as  the  legislature  offers  us  sufficient  funds  to  create  a 
sufficient  force  to  do  it  with,  can't  we  arrange  some  proposition  that 
will  be  somewhat  of  a  check  on  them?"  Some  one  then  suggested — I 
don't  know  whom,  and  will  not  attempt  to  prove — that  if  they  were 
required  to  pay  their  examination  fee  at  the  time  they  applied  to  enter 
the  state,  if  they  were  a  legitimate  company,  they  wouldn't  object  to 
paying.  It  would  be  rather  a  hall  mark  of  their  good  standing  and  of 
the  fact  that  they  were  representing  themselves  truly  as  applicants 
for  admission;  whereas,  if  they  were  illegitimate,  or  came  under  that 
wide  term  "wildcat,"  they  would  hesitate  to  put  up  the  examination  fee 
in  advance,  with  an  assurance  that  the  moment  they  were  examined 
their  license  would  be  canceled  and  they  would  be  kicked  out  of  the 
state.  And  that  was  as  near  a  solution  of  the  situation  as  could  be 
gotten  at  So,  then,  Attorney  General  Atkinson  was  called  into  con- 
sultation and  stated,  in  his  opinion,  which  we  contend  is  the  law,  that 
under  the  laws  of  the  State  of  Washington  it  is  not  extortion  for  any 
officer  to  collect  fees  in  advance — and,  by  the  way,  we  have  had  that 
ruling  in  this  case  at  one  time  when  his  honor  Senator  Presby  pre- 
sided. So  the  attorney  general  advised  it  would  not  be  illegal  for  the 
insurance  department  to  demand  in  advance  the  necessary  deposit  or 
money  for  examination  fees,  to  be  applied  when  the  examination  was 
made.  Now,  under  fortification  of  that  opinion — which  was  the  law 
and  is  the  law,  as  every  lawyer  knows,  and  which  I  believe  the  honor- 
able counsel  knew  when  they  read  their  common  law  relative  to  ex- 
tortion in  collecting  fees  before  the  service  was  performed — fortified 
by  that  opinion,  the  insurance  department  said:  "We  will  fix  a  charge 
and  examination  fee  in  advance — to  be  paid  in  advance — of  |200  for 
any  company,  any  foreign  company,  applying  for  admission  into  this 
state,  because  prior,  under  the  old  rules,  in  the  trips  to  the  eastern 
states  to  verify  reports  Commissioner  Nichols  had  apportioned  the  cost 
of  the  trip  pro  rata  among  the  companies  to  be  examined  and  found 
1200  to  be  the  average.  And  we  will  show  you  it  was  an  equitable 
charge.  It  was  the  equitable  thing  to  do,  because  there  is  no  limit 
under  this  law  as  to  the  amount  of  the  actual  or  necessary  expense  in 
connection  with  an  examination  of  stock  or  mutual  companies.  The 
charges  are  limited  in  the  fraternal  organizations  to  |200;  such  are 
protected  up  to  |200.  There  is  no  protection  to  the  mutual  or  the 
stoclj.  We  will  show  you  that  under  some  of  the  examinations  made 
under  a  similar  law  in  New  York,  which  came  under  investigation 
during  the  great  insurance  scandal  trials,  a  bill  for  examination  by  the 
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New  York  commissioner  of  one  company,  and  not  a  large  company  at 
that,  amounted  to  |5,000;  and  under  this  law,  you  will  immediately  see, 
and  we  will  show  you  by  this  proof,  that  Mr.  Nichols  could  himself 
have  gone,  or  sent  anybody  else — could  have  gone  and  taken  a  clerk 
and  deputy  with  him,  for  instance,  to  New  York  city,  and  have  sat 
down  in  the  Mutual  Life  office  in  New  York,  went  to  the  best  hotel  in 
the  city,  lived  on  the  best  in  the  land,  smoked  the  best  of  cigars,  and 
drank  the  best  of  liquors — because  he  was  entitled  to  his  actual  ex- 
penses; that  is  the  language  of  the  statute — and  remained  there  for 
the  balance  of  the  year,  and  the  New  York  Life,  under  this  bill,  under 
the  provision  of  this  statute,  would  have  had  to  foot  the  bill  or  had 
their  license  canceled  by  the  State  of  Washington.  That  Is  the  pos- 
sibility of  that  law  under  which  they  claim  this  respondent  is  guilty  of 
malfeasance  in  office,  because  his  superior  has  fixed  a  flat  rate  for 
every  company.  Those  are  the  possibilities  of  a  person  who  wanted  to 
visit  a  large  city  in  the  east  under  guise  of  examining  an  insurance 
company.  If  he  wanted  to  be  dishonest,  he  could  spend  his  summer  at 
the  company's  expense  and  the  company  would  have  to  pay  or  have  its 
license  canceled.    That  is  the  literal  translation  of  the  statute. 

Now  then,  when  they  had  the  facilities,  instead  of  making  a  trip  to 
a  special  company — to  New  York,  we  will  say,  and  coming  back,  which 
1200  wouldn't  pay,  and  if  two  men  went  (the  commissioner  and  his 
deputy  or  assistant)  $400  wouldn't  pay,  and  as  a  matter  of  fact  the 
evidence  will  show  they  did  so  go  together — the  rule  had  been  fixed  at 
$200  flat  rate  for  each  company.  So  then,  with  the  advice  of  the  attor- 
ney general,  that  they  would  be  violating  no  law  in  compelling  a  pay- 
ment in  advance  for  examination  fee  to  be  used  at  the  time  of  the 
examination,  the  commissioners  fixed  that  fee  at  $200,  and  immediately 
notified  everybody  that  applied  for  admission  that  they  would  be  re- 
quired to  pay — what?  "Thirty-five  dollars  to  the  State  of  Washington 
for  admission  fee  and  $200  for  the  verification  of  your  report"  And 
this  is  the  high  crime  and  malfeasance  charged  In  this  case.  Now  then, 
this  was  the  condition  when  this  rule  was  put  into  effect,  and  the  pur- 
pose and  necessity  of  the  rule,  as  I  have  shown  you,  or  as  we  will 
show  by  the  evidence  as  to  this  rule. 

But  the  business  of  the  insurance  department  of  this  state  went  on 
by  leaps  and  bounds,  and  between  1904  and  until  1908  the  increase  was 
$75,000  per  annum  over  the  business  of  1904,  and  no  increase  in  office 
force. 

By  Mr.  Schively:     That  is  not  per  annum;  that  is  the  aggregate. 

By  Mr.  Israel:  Thank  you;  that  was  the  aggregate  increase.  The 
actual  figures  Schively  calls  my  attention  to  are  as  follows:  In  1901. 
not  reading  the  odd  dollars  In  the  hundred  column,  $57,000;  1902, 
$69,000;  1903.  $86,000;  1904,  $89,000;  1905.  $117,000;  1906,  $143,000;  1908, 
to  November  15.  $194,000;  and  this  year  already  the  increase  until  the 
present  time  over  the  entire  Income  of  last  year  of  $194,000;  ttfe  in- 
crease this  year  over  that  up  to  right  now  has  been  $40,000.  And  still 
we  will  show  you   by  the  evidence  that  from  1905  down  to  1909  no 
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increase  was  permitted  by  the  legislature,  in  its  wisdom,  in  the  office 
force  of  the  insurance  commissioner.  He  had  to  accomplish  the  work 
caused  by  this  increased  business,  increasing  by  leaps  and  bounds,  with 
the  same  office  force  and  with  his  hands  absolutely  tied  as  to  himself 
or  anybody  else  moving  out  of  the  office  for  any  purpose,  and  unable  to 
rightly  perform  the  work  that  was  being  done,  until  the  partial  relief 
caused  by  the  creation  and  establishing  and  organizing  of  the  separate 
office  of  the  insurance  department  of  this  state,  which  was  brought 
about  by  the  act  of  the  last  legislature. 

Now  then,  reserving  until  I  close  a  statement — the  opening  statement 
— ^as  to  what  we  expect  to  prove  in  detail  as  against  each  one  of  the 
articles  of  Impeachment;  coming  along  down  with  the  general  story  as 
will  be  told  from  the  witness  stand  in  answer  to  all  of  these  articles 
of  impeachment,  we  will  show  you  that  In  1905  Mr.  Charles  Murray, 
of  Spokane,  came  before  the  legislature  with  a  pet  bill;  and  that  bill 
was  to  create  the  office,  or  to  create  the  right  in  the  state  to  organize 
stock  Insurance  companies — that  is,  stock  Insurance  companies,  insur- 
ing live  stock — and  the  bill  was  passed.     That  shortly  thereafter  this 
now  defunct  Pacific  Live  Stock  Insurance  Company  came  into  existence 
in  Si>okane.     We  will  show  you  that  Mr.  Murray  and  John  Schively 
were  in  a  degree  intimates,  and  that  John  Schively  was  very  much 
interested  in  the  working  out  of  this  new  venture,  as  it  was  a  problem 
whether  live  stock   insurance  would  work  out  successfully  or  unsuc- 
cessfully in  this  state;  that  he  kept  quite  in  touch  with  this  company 
whenever  he  was  in  Spokane;  he  was  in  and  out  of  its  office  and  dis- 
cussing its  probabilities  and  possibilities;  that  it  grew  with  leaps  and 
bounds;  was  an  unqualified  success;  that  it  did  an  immense  business. 
It  was  making  an  immense  amount  of  money  and  issuing  an  immense 
number  of  policies,  and  these  facts  were  discussed  with  the  various 
officers — with  Mr.  Murray  and  those  with  whom  he  was  acquainted  in 
the  office — and  the  general  condition  of  this  company  during  this  period 
of  its  existence  was  closely  watched.     Mr.  Schively  became  acquainted 
with  Ward,  who  was  then  its  president.     The  then  manager  of  the 
company  was  a  Mr.  Hilllcker;    he  became  acquainted  with  Hlllicker. 
There  was  at  this  time  in  the  office  a  stenographer  of  Mr.  Hilllcker's, 
and  also  In  the  office,  as  an  employee  of  the  company,  Mr.  Ward's  wife. 
A  difference  grew  up  between  Mrs.  Ward  and  Hilllcker's  stenographer, 
with  the  result  that  always  happens — differences  occurred  then  between 
Hlllicker  and  Ward.     Hlllicker  was  compelled   to  give   way   and   get 
down  and  get  out  and  Ward  held  the  fort;    and  with  the  going  of 
Hlllicker  came  Mr.  Schrock  Into  the  manager's  chair.     Ward  had  not 
gotten  rid  of  Hlllicker  through  any  disposition  or  any  objection  he  had 
to  Hlllicker,  but  he  had   gotten   rid   of  him  because  of   Mrs.   Ward's 
differences  with  his  stenographer  and  Hilllcker's  profession  of  justifica- 
tion of  the  stenographer.    But  with  the  coming  of  Schrock  there  was  a 
different  state  of  affairs.     Ward  had  no  use  for  Schrock  and  Schrock 
had  less  use  for  Ward.     Now,  John  Schively  had  never  met  Schrock, 
the  evidence  will  show — carrying  in  mind  this  as  a  resum6  of  what  the 
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evidence  will  show — ^he  had  never  met  Schrock,  but  had  become  quite 
well  acquainted  with  Ward.  Ward's  health  was  bad.  Now,  here  we 
pause  a  moment  to  direct  attention  in  this  statement  to  Ward — to  what 
we  claim  was  the  object  of  Mr.  Ward  in  his  testimony  while  on  the 
witness  stand  that  Schively  solicited  being  taken  into  the  company. 
Ward  met  a  Mr.  Hobson  in  The  Dalles  in  February,  1906,  and  talked 
with  him  as  to  getting  Hobson  into  the  company  to  take  Schrock's 
place  as  manager.  Now,  I  hope  that  you  will  pardon  all  of  these  de- 
tails, because  I  am  going  to  take  the  position  that  I  took  while  these 
gentlemen  were  on  the  stand,  and  will  attempt  the  establishment  of  it— 
the  absolute  perjury  of  Schrock  throughout  this  entire  case,  and  Ward 
also.  After  Ward  had  talked  with  Hobson  in  The  Dalles  in  March, 
1906,  Hobson  then,  at  the  advice  of  Ward,  wrote  to  John  Schively 
regarding  the  matter;  and  I  will  introduce  in  evidence  the  letter  that 
Hobson  wrote  to  Schively  and  which  has  been  identified.  In  this  letter 
Hobson  detailed  his  tentative  arrangement  with  Ward  for  succeeding 
Schrock.  Schively  had  never  heard  of  Hobson,  but  took  Hobson's  letter 
and  enclosed  it  in  one  from  himself  to  Ward,  down  in  Arizona.  In 
answer  to  that  letter.  Ward  wrote  back,  returning  the  Hobson  letter  to 
Schively — the  letter  that  is  already  In  evidence,  in  which  Ward  said 
that  it  would  be  a  good  thing  to  get  Hobson  into  the  company,  and  he 
suggested  to  Schively  the  best  way  to  do  would  be  to  for  Schively  to 
prepare  to  examine  the  Live  Stock  Company  as  insurance  commissioner 
and  employ  Hobson  to  do  the  auditing,  and  in  that  way  Hobson,  by 
auditing  the  company,  would  be  introduced  into  the  company  and 
could  be  worked  under  Schrock  and  eventually  into  the  management 
That  is  told  there  by  that  letter  already  in  evidence;  but  then  and 
there  Schively  broke  off,  as  it  were,  with  Ward,  because  in  the  first 
instance  he  didn't  propose  to  lend  himself  to  any  such  proposition  as 
insurance  commissioner,  and  further,  because  up  to  that  time  all  that 
he  had  done  was  through  sympathy  on  his  part — lending  his  good 
offices  to  Ward,  and  because  he  sympathized  with  him  in  getting  rid 
of  a  man  Ward  didn't  like  and  that  he  (Schively)  didn't  know.  Siding 
in  with  Ward  as  against  somebody  he  didn't  know,  and  never  had  heard 
of  before;  having  the  success  of  the  company  at  heart,  which  he  felt 
was  a  creature  somewhat  of  his  own  creation,  he  thought  he  would 
show  his  courtesy,  let  it  extend  to  whom  he  knew  as  against  other 
officers  who  he  did  not  know. 

But  in  the  meantime  Mr.  Schively  had  met  and  become  acquainted 
with  Mr.  Schrock.  He  was  back  and  forth  from  Spokane,  and  Schrock, 
with  Murray  and  others  and  himself,  had  discussed  the  possibilities 
of  this  company.  We  will  show  you  the  possibilities  of  this  company 
with  the  right  manager;  possibilities  beyond  calculation;  that  the 
insolvency  today  of  the  Pacific  Live  Stock  Association  is  not  the  result 
of  embezzlement,  and  is  not  the  result  of  excessive  charges  by  its 
officers;  is  not  the  result  of  a  wrong  field  of  venture;  but  a  creature 
of  magnificent  possibilities  destroyed  by  bad  management,  and  nothing 
else.    Now,  we  will  show  you  that  Mr.  Schively  at  this  time — Mr.  Ward 
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was  away,  in  Arizona — ^became  acquainted  with  Mr.  Schrock  and  was 
looking  into  this  business;  he  knew  that  the  money  was  coming  in  by 
the  thousands  and  thousands  every  month,  was  insuring  stock  all 
over  the  state;  it  was  a  pioneer  in  that  line  and  was  what  the  business 
men  and  farmers  had  long  wanted  for  the  protection  of  their  stock; 
and  he  knew  the  company  was  growing — and  John  was  watching  it 
grow. 

Ward  was  complaining  about  Schrock  and  Schrock  was  complaining 
about  Ward;  Ward  did  not  suit  him.  John  was  now  getting  the 
other  side  of  the  matter;  he  was  now  hearing  Schrock's  side  of  the 
proposition,  and  Schrock's  plaint  was  that  Ward  was  a  disturbing 
element,  and  if  they  could  only  get  Ward  out  they  might  succeed  in 
doing  something.  Now,  as  directed  against  the  evidence  that  Mr. 
Schively  was  first  to  be  a  trustee  of  this  company,  and  switched — that 
Schively  bought  Ward  out — give  me  attention;  give  attention  to  the 
story  I  will  show  to  you  by  this  testimony,  and  which  I  believe  will 
impress  you  with  its'  truthfulness. 

A  solution  was  being  sought  by  Mr.  Schrock  as  manager  as  to  his 
dlfterences  with  Mr.  Ward.  Mr.  Ward  was  in  Arizona,  and  dissensions 
would  start  again  when  he  came  back.  It  was  a  bad  condition  for 
any  growing  concern — when  a  conversation  occurred  between  Messrs. 
Schively  and  Schrock  that  seemed  to  be  a  solution.  John  Schively 
was  giving  his  ideas  as  to  the  management,  and  the  kind  of  a  man 
that  ought  to  be  really  at  the  head  of  the  company;  and  what  his 
knowledge — expert  knowledge — should  be,  when  Schrock  said,  "Mr. 
Schively,  what  will  you  take  to  quit  the  insurance  department  of  the 
State  of  Washington  and  come  over  here  and  go  to  work  for  us  as  an 
employee  and  manage  this  whole  thing  for  us?"  That  started  the 
discussion.  Schrock  says,  "We  will  give  you  anything  you  want;  you 
can  have  anything  you  please*';  and  John  asked,  "What  are  you  folks 
making  out  of  it?"  and  Mr.  Schrock  said,  "We  are  all  getting  six 
hundred  dollars  a  month  in  commissions  upon  our  field  business;  each 
has  a  set  of  agents,  who  report  to  him,  and  he  takes  three  per  cent 
miUage  on  their  business  up  to  two  hundred  thousand  dollars — up  to 
six  hundred  dollars — and  then  we  take  nothing  more,"  and  he  told 
Schively  all  about  how  they  were  working  it  John  said  to  him, 
"That  is  very  well,  but  I  am  a  man  with  a  large  family.  Here  is  an 
element  of  chance  in  your  manner  of  compensation.  My  salary  is 
fixed,  though  it  is  small.  I  would  not  want  to  come  over  here  and 
leave  that  position  for  less  than  four  hundred  dollars  a  month,  if  you 
are  making  six  hundred  dollars  a  month."  Schrock  said,  "If  you  will 
come  for  four  hundred  dollars,  the  job  is  yours,"  or  words  to  that 
effect.  It  was  put  up  to  everybody;  it  was  the  solution  for  everybody. 
It  was  satisfactory  to  Ward,  and  the  proposition  then  was  that  Schively 
should  go  to  work  for  the  Live  Stock  Association  as  an  employee,  to 
generally  manage  its  business  for  four  hundred  dollars  a  month,  to  be 
paid  by  the  association.  This  was  along  in  June.  The  question  was 
as  to  when  he  could  come.     He  was  to  go  home  and  make  arrange- 
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ments  and  get  ready  and  see  them  again.  Mr.  Schlvely's  memory  Is 
not  particular  in  all  the  little  details,  all  the  little  details  between  this 
time  and  until  the  time  he  finally  assumed  charge  in  Spokane,  but  he 
went  and  came  several  times,  until  finally  he  was  there  on  the  first 
of  July,  at  which  time — the  Ist  of  July — it  was  definitely  agreed  by- 
Ward  and  Schrock  and  the  others  that  he  was  to  come  on  the  10th  of 
July,  or  about  the  10th  of  July,  and  assume  his  duties  as  manager  at 
a  salary  of  four  hundred  dollars  a  month.  In  the  meantime  Mr. 
Schrock  and  Ward  handed  him  a  check  for  two  hundred  dollars  as 
compensation  to  him  for  his  services  as  the  go-between  that  he  had 
been  for  weeks  in  attempting  to  get  this  business  on  to  a  right  sort 
of  a  basis;  and  as  compensation  to  him,  in  a  measure,  until  he  got 
ready  and  actually  went  to  work  at  four  hundred  dollars  a  month,  as 
their  manager.  At  the  same  time  they  figured  up  the  expenses  he  had 
been  to  and  gave  him  a  check  for  that,  and  also,  as  he  would  have  to 
come  and  go  until  he  finally  severed  his  connection  with  the  Insurance 
office  and  took  his  chair  for  every  day  as  manager  of  the  stock  com- 
pany, and  draw  his  salary  at  the  rate  of  four  hundred  dollars  a  month, 
the  company  paid  for  a  mileage  ticket  of  three  thousand  miles,  Includ- 
ing his  berth  home  of  two  dollars  and  a  half,  seventy-seven  dollars  and 
a  half — three  thousand  miles,  seventy-five  dollars.  This  mileage  ticket 
was  to  be  used  by  him  as  his  individual  property  until  he  became 
manager,  and  to  be  used  on  behalf  of  the  company  after  he  became 
manager,  because  when  he  came  and  finally  went  to  work  he  would 
be  severed  from  Olympia,  and  there  was  no  further  necessity  of  his 
running  back  and  forth;  and  with  those  understandings  and  those  pay- 
ments of  two  hundred  dollars,  being  a  payment  gratuitously  for  past 
services  and  services  to  be  performed  before  he  advanced  to  the  posi- 
tion— the  seventy-five  dollars  being  for  past  expenses,  and  the  mileage 
ticket  for  the  purpose  I  have  already  stated — Schlvely  came  on  home. 
He  made  his  arrangements  to  sever  his  connection  with  the  insurance 
department.  He  resigned  from  the  insurance  department,  took  the 
train  and  went  to  Spokane,  arriving  there  so  that  he  would  be  ready 
to  enter  upon  his  position  on  the  10th  as  manager  under  employment 
of  the  company.  He  met  Mr.  Ward  on  the  street.  He  told  Mr. 
Ward  that  he  was  ready  now  to  assume  the  position,  to  go  to  work 
and  to  try  and  straighten  things  out.  Mr.  Ward  was  bitter,  bitter, 
bitter  all  day  regarding  some  fresh  offense  of  Mr.  Schrock's,  and  Mr. 
Ward  said  to  Schlvely,  "If  I  could  only  get  twelve  hundred  dollars  out 
of  the  concern,  I  would  get  down  and  get  out."  John  said,  "Would  you 
take  $1,200  for  all  of  your  interest  in  the  company  and  get  out?"  Mr. 
Ward  said,  "I  certainly  would,"  and  Mr.  Schively  said,  "Well,  I  think 
you  can  get  out.  You  wait  until  I  can  see  the  others."  John  went 
directly  to  Mr.  Schrock  and  said  to  Schrock,  "Ward  wants  to  sell  out; 
he  will  get  out  of  the  company  for  $1,200";  and  Schrock  says,  "That 
is  the  very  proposition.  We  will  pay  him  his  $1,200.  We  will  get  him 
out  and  instead  of  employing  you  as  manager  we  will  make  you 
president  and  trustee.    You  go  back  and  tell  Mr.  Ward  to  come  down 
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to  the  office  and  that  we  will  hold  a  meeting  and  fix  the  matter  up." 
Schively  then  said  to  Schrock,  "You  don't  want  to  forget,  Mr.  Schrock) 
that  any  arrangements  that  you  make  for  me  to  be  president  and  trus- 
tee Is  not  to  change  our  arrangement  that  I  came  over  here  on;  that 
irrespective  of  what  you  folks  get  out  of  commissions  I  am  to  have 
four  hundred  dollars  a  month?"  Schrock  says,  "That  will  be  under- 
stood and  attended  to;  that  is  all  right."  Mr.  Schively  went  back  to 
Mr.  Ward  and  said  to  him,  "I  have  told  Mr.  Schrock  what  you  said. 
Mr.  Schrock  wants  you  to  come  down  to  the  office  and  they  will  take 
you  on  your  proposition."  This  was  in  the  afternoon  or  along  towards 
evening  of  that  eventful — what  has  now  become  that  eventful  day.  It 
was  the  afternoon  that  Mr.  Schively  was  to  have  returned  to  Olympia, 
to  come  over  to  Olympia-that  night  for  the  purpose  of  going  to  the 
Slks*  convention  at  Denver — and  that  had  been  agreed  upon  earlier  in 
the  day.  Some  time  before  train  time,  Schrock — Copeland,  who,  by  the 
way,  we  will  show  you  is  Mr.  Schrock's  brother-in-law,  by  the  testi- 
mony— ^Copeland  and  the  bookkeeper,  Mr.  Shallenberger — not  the  as- 
sistant bookkeeper,  but  Paul  Shallenberger,  the  head  bookkeeper — 
Shallenberger  and  Copeland  came  to  where  Mr,  Schively  was  and  told 
him  that  they  wanted  him  up  at  the  board.  He  went  with  them.  Now 
here  we  are  compelled  to  make  an  admission  that  sits  ill  upon  the 
respondent,  but  one  that  many  of  us  have  been  equally  as  guilty  of  in 
transgression,  to  each  one — to  our  shame  who  so  transgressed — John 
Schively  that  day  definitely  bettered  his  condition  two  hundred  and 
fifty  dollars  a  month.  John  Schively  had  that  day  stepped  out  of  a 
position,  a  clerkship  of  one  hundred  and  fifty  dollars  a  month,  into  a 
salary  of  four  hundred  dollars  a  month;  into  what  he  conceived  to  be 
a  company  that  was  going  to  grow  to  be  one  of  the  strongest  institu- 
tions of  the  state,  and  which  would  probably  as  the  years  rolled  by 
increase  his  salary  to  the  salary  that  is  drawn  by  the  presidents  of 
great  insurance  companies.  John,  after  his  last  talk  with  Schrock, 
when  Schrock  told  him,  "Leave  that  to  me;  you  go  and  tell  Mr.  Ward 
to  come  down  to  the  office  and  we  will  fix  it  up.  and  then  we  will  make 
you  president  and  trustee  instead  of  an  employee  as  manager" — John 
proceeded  to  do  a  little  celebrating.  When  Copeland  and  the  bookeeper 
came  after  him — and  these  statements,  although  very  humiliating,  are 
necessary  to  the  absolute  truth;  the  statement  I  am  making  to  you 
is  of  evidence  I  am  going  to  introduce  in  the  testimony  here,  and  I 
for  one  shall  go  down  into  my  grave  believing  it  to  be  the  absolute 
truth;  John  was  somewhat  intoxicated — drunk.  He  was  taken  up  to 
the  board  room,  or  went  up  to  the  board  room.  He  went  in.  The 
record  In  this  minute  book  here  had  been  made.  Mr.  Ward  had  tendered 
his  resignation  as  president  and  trustee.  John  Schively  had  been 
elected  president  and  trustee.  Because  the  president  and  manager 
before  that  time  had  been  signing  checks,  and  the  new  president  had 
not  yet  qualified,  and  was  going  away  on  the  train  that  night  to  the 
Elks'  convention,  and  would  not  be  back  for  several  days,  a  further 
resolution,  as  is  shown  by  those  minutes,  was  had,  that  the  sole  signa- 
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ture  of  Mr.  Schrock  would  be  sufficient  to  draw  the  funds;  and  we  wUt 
show  you  in  that  connection — it  will  be  developed  laterj-that  no  matter 
what  the  other  resolutions  as  to  the  president  or  anybody  else  signing 
the  checks  were,  up  at  the  bank  Schrock  had  it  fixed  so  that  the  bank 
would  not  pay  a  check  to  anybody  that  did  not  have  Mr.  Schrock's  name 
on  it.    In  other  words,  Mr.  Schrock  might  sign  a  check,  and  if  it  did 
not  bear  the  president's  signature,  notwithstanding  the  resolution,  the 
bank  would   pay   it.     If  the   president  signed   a  check   without  Mr. 
Schrock's  signature  also  upon  it,  the  bank  would  turn  it  down.    That 
was  the  condition  of  the  affairs,  but  the  other  members  of  the  company 
did  not  know  it.     We  will  show  you  by  this  testimony  all  the  way 
through  that  some,  if  not  all,  the  members  of  the  Pacific  Live  Stock 
Association  were  "thimble-rigged" — I  got  that  word  out  of  a  newspaper 
the  other  day,  out  of  the  Tacoma  Ledger — ^they  were  "thimble-rigged" 
by  Schrock  as  much  as  Schively  was.    I  am  going  to  show  you  by  the 
evidence  that  Schrock  stands  in  the  limelight  in  this  situation,  and  is 
the  one  who  is  responsible  for  the  humiliation  of  this  indictment  for 
perjury  and  for  the  condition  of  this  Live  Stock  Company,  and  the 
awful  condition  of  its  books.     Now,  the  resolution  was  passed  that 
Schrock — the  resolution  was  Incorporated  in  the  laws  of  the  company — 
that  all  checks  should  be  signed  by  the  president  and  manager,  and  a 
great  many  of  them  were;   but,  notwithstanding  the  resolution,  the 
bank  would  honor  on  the  same  fund  any  check  that  was  signed  by 
Schrock  without  the  president;  but  the  president  going  out  that  night, 
Mr.  Schrock,  in  order  to  keep  his  records  right,  would  have  to  take 
some  action  by  resolution  that  would  avoid  the  by-law  that  the  regular 
president  and  manager  should  sign  the  checks;  so  he  had  the  resolu- 
tion passed,  which  you  see  In  the  minute  book,  that  Mr.  Schrock's  sig- 
nature would  be  sufficient  to  check  out  the  funds  of  the  company  In 
the  bank.     Now,  there  Is  absolutely  no  question  In  my  mind  that  at 
that  time  It  was  represented  to  Mr.  Ward  that  he  was  to  be  bought 
out  by  the  company  In  the  Interest  of  Mr.  Schively;  but  It  Is  also  clear 
to  my  mind  that  notwithstanding  all  of  the  evidence  that  I  can  get  to- 
Introduce  to  you,  and  as  well  as  notwithstanding  the  evidence  that  has 
already  come  from  the  witness  chair.  It  must  remain  a  matter  of  con- 
jecture as  to  what  did  happen  In  that  board  that  night,  or  what  had 
resulted  In  the  preparation  of  the  four  notes  by  Mr.  Shallenberger,  the 
bookkeeper,  and  the  signing  of  them  for  and  on  behalf  of  the  company 
by  Mr.  Schrock,  manager,  all  of  which  undoubtedly  occurred.     As  to 
whether  John  Schively  ever  signed  those  notes  or  not,  Is  a  matter  that, 
without  the  gentlemen  upon  the  other  side  will  get  those  notes  for  us, 
or  we  succeed  In  getting  those  notes,  must  ever  remain  a  mooted  ques- 
tion; but  that  if  he  did  sign  those  notes  that  he  signed  them  as  presi- 
dent of  the  company  with  Mr.  Schrock  as  manager,  Is  equally  certain 
to  my  mind,  If  he  signed  anything;  because  Mr.  Schively  will  tell  you 
that  he  has  some  recollection,  when  he  went  In  with  Ck)peland  and  the 
bookkeeper  and  was  congratulated,  and  shaken  hands  with  and  notified* 
that  he  was  now  president  and  trustee  that  he  has  a  hazy  recollection 
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of  his  being  asked  by  the  bookkeeper  to  sign  some  papers,  as  he  was 
now  president.  That  he  did  sign  or  did  not  sign,  he  will  not  say;  that 
he  was  asked  or  was  not  asked,  he  will  not  say;  but  he  will  tell  you 
that,  as  he  has  been  harassed  with  this  matter,  there  seems  to  be  a 
dim  inner  consciousness  of  his  being  requested  by  the  bookl^eeper  that 
evening  to  attach  his  name  to  some  papers  as  president,  or  as  he  under- 
stood as  president,  but  that  he  never  authorized  any  one  to  purchase 
the  Ward  interest  for  him;  that  he  never  authorized  any  one  to  make 
any  notes  for  him  for  the  purchasing  of  any  interest;  that  he  never 
agreed  with  Mr.  Ward  to  purchase  his  interest;  that  he  simply,  when 
Mr.  Ward  announced  that  he  would  like  to  get  twelve  hundred  dollars 
and  get  out  of  the  company,  out  of  all  of  the  trouble  and  worry  of  it, 
as  he  was  sick  and  disgusted,  announced  to  Ward  that  he  thought  he 
could  put  him  in  touch  'with  a  proposition  whereby  he  thought  he 
could  be  bought  out.  Mr.  Schively  will  again  tell  you  from  the  witness 
stand  that  which  he  has  told  always  and  forever — that  he  never  con- 
sciously signed  any  notes;  that  he  never  entered  the  Stock  company 
upon  a  commission  basis,  or  upon  any  but  upon  a  flat  salary  basis; 
that  he  never  bought  the  Ward  interest  or  authorized  any  one  to  buy 
it  for  him. 

We  will  show  you  further  by  the  testimony  that  it  was  then  along 
nearly  train  time — getting  close  to  train  time.  [To  the  Secretary.] 
Let  me  have  those  exhibits,  that  check,  please.  I  omitted  to  say,  gen- 
tlemen, that  earlier  in  the  day,  before  Ward  had  said  to  John  Schively 
that  he  wished  he  could  get  $1,200  out  of  it,  and  he  could  get  rid  of  all 
the  worry  and  annoyance — that  earlier  in  the  day,  when  It  had  been 
definitely  arranged  that  John  was  to  become  the  employee  and  manager 
of  the  company,  and  prior  to  this  talk  between  him  and  Ward,  John 
had  suggested  to  him  his  desire  to  go  to  the  Elks'  meeting  down  in 
Denver,  and  that  now  it  was  agreed  that  he  was  to  begin  from  that 
day  as  manager,  he  would  like  to  draw  part  of  his  salary  in  advance; 
he  was  a  little  shy  of  money.  And  Schock  and  Ward  gave  him  at  that 
time  a  check  for  $200,  on  July  10th.  Mr.  Schively  does  not  remember 
where  he  cashed  the  check,  but  his  best  recollection  serves  him  .that  it 
was  in  one  of  the  Spokane  banks;  and  we  will  show  you  that  that 
seems  to  be  corroborated  by  the  fact  that  the  check  was  paid  in  Spo- 
kane through  the  Spokane  clearing  house  on  Schively's  indorsement, 
so  that  it  must  have  gone  into  some  other  bank  and  been  cashed  and 
gone  through  the  clearing  house  back  to  the  bank  it  was  drawn  on ;  but 
it  will  appear  that  he  had  drawn  that  money  so  advanced  before  his 
going  as  an  emissary  from  Ward  to  Schrock  with  Ward's  new  proposi- 
tion that  he  would  get  out  if  he  had  $1,200,  and  Schrock  saying,  "That 
is  the  very  thing;  instead  of  being  manager,  we  will  get  him  out  and 
make  you  president" 

Now,  we  will  further  show  that  John,  as  soon  as  the  meeting  broke 
up  there,  started  to  leave  the  room  as  soon  as  the  business  w^s  over — 
the  meeting  was  over  before  John  got  there.    John  was  in  a  good  humor 
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and  he  immediately  proposed  to  bay»  and  he  started  with  Schrock  to  WU- 
mot's,  I  think  the  place  is — some  saloon — and  in  going  over  he  said  to 
Schrock,  "Well,  did  you  have  any  difficulty  getting  Ward  to  his  terms," 
or  something  of  that  kind,  some  expression  that  grew  out  of  a  natural 
curiosity  as  to  just  what  the  details  were  of  the  transaction  by  which 
Ward  left  the  company;  and  that  then  Schrock  made  what  seems  to 
us  now  this  significant  statement — and  I  think  that  there  will  be  other 
evidence  to  corroborate  this  statement  aside  from  Mr.  Schlvely*s  testi- 
mony to  be  given  on  the  witness  stand;  I  hope  to  have  such  evidence — 
"Well,  I  tell  you,  John,  how  we  got  rid  of  him.  We  have  let  him  keep 
his  mlllage  until  the  first  of  October.  Then  the  millage  comes  to  the 
company.  Of  course,  after  the  first  of  October,  if  you  want  that  millage 
in  place  of  your  salary,  you  can  have  it,  and  I  think  you  will  want  it, 
because  you  know  that  it  is  more  money  than  you  are  making  at 
$400.00."  John  said  something  about  there  was  sufficient  time  for  that 
when  the  time  came  around  and  they  bought  their  drink — several  drinks 
— and  John  came  home.  We  will  show  you,  if  we  are  permitted,  by  no 
less  a  person  than  your  ex-treasurer,  Mr.  George  Mills,  that  when  John 
came  home  he  was  still  a  little  hilarious  and  reported  to  Mills  his  good 
luck  and  his  good  fortune,  and  said  to  Mills,  when  Mills  asked  him  how 
much  he  had  bettered  his  condition,  "It  is  a  whole  lot  better.  Mills"— 

By  Mr.  Manager  Edge:  Mr.  President,  I  desire  at  this  time  to 
object  to  counsel  stating  any  conversation  that  Schively  had  with  some 
one  else  after  this  occurred.  Counsel  knows  that  he  cannot  under  the 
law  introduce  evidence  to  prove  that  statement,  but  he  is  trying  to  get 
the  matter  to  the  Senate  through  his  own  statement  and  then,  if  the 
proof  is  shut  out,  intends  that  the  Senate  should  have  the  benefit  of  it 
Counsel  knows  he  should  not  undertake  to  state  what  he  knows  the  law 
will  not  permit  him  to  prove,  and  I  assume  from  his  statement  that  he 
is  now  endeavoring  to  state  to  the  Senate  some  conversation  that  was 
had  with  the  treasurer  over  here  in  Olympia,  in  which  certain  things 
were  said  between  them,  and  which  is  not  material  to  this  case,  and 
which  should  not  be  permitted  in  his  opening  statement 

By 'Mr.  Israel:  Absolutely  true;  that  is  what  I  propose  to  do,  your 
honor,  under  the  rules  of  law  that  the  gentleman  is  familiar  with,  in  a 
criminal  trial  for  perjury;  and  I  assume  if  it  were  competent  there, 
it  is  competent  here;  that  the  declarations  or  acts  of  the  defendant 
relative  to  the  matter  that  he  is  charged  with,  with  committing  per 
jury,  would  tend  to  explain  or  show  that  the  fact  that  he  had  stated, 
although  untrue,  was  not  a  willful  statement  of  the  untruth — ^hi« 
admission.  And  if  your  honor  has  any  doubt,  there  sits  across  the 
way  an  ex-member  of  the  supreme  court  of  this  state,  whose  decision 
I  will  be  willing  to  take  upon  the  question — that  where  a  man  is  charged 
with  having  wilfully  and  corruptly  committed  perjury,  any  fact  that 
would  tend  to  show  that  although  the  matter  claimed  as  perjury  was 
untrue,  was  not  wilfully  and  corruptly  stated,  would  be  evidence  in  the 
case. 

By  the  President:    The  chair,  not  being  an  attorney,  did  not. expect 
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to  have  to  rule  on  any  of  these  things.  Senator  Presby,  who  is  a  member 
of  the  Senate,  and  who  has  heard  the  arguments  as  well  as  the  chair, 
I  will  call  to  the  chair  at  this  time  to  rule  upon  this  question. 

By  Mb.  Manager  E^dge:     I  will  statie,  perhaps,  I  have  a  right  to 
answer  the  contention  of  counsel. 

By  the  Pbesidino  Officeb:  I  wish  to  hear  from  you. 
By  Mb.  Manageb  Edge:  I  assume  that  he  is  going  to  try  to  prove 
or  state  that  he  will  prove  that  Schively  came  over  here  after  this 
transaction  and  told  somebody  that  he  was  going  to  get  $400.00  a 
month,  and  he  is  going  to  bring  that  party  in  here  to  prove  that 
Schively  told  him  that;  that,  at  most,  would  be  a  self-serving  declara- 
tion. It  is  not  admissible  in  its  own  behalf  and  it  is  not  admissible 
under  any  theory  of  the  law  that  I  am  familiar  with.  Now,  if  the 
court  desires  any  authorities  on  that  subject,  I  will  ask  the  court  to 
reserve  its  decision  and  we  will  present  them. 

By  the  PBEsmiNo  Officeb:  I  would  certainly  want  some  authority 
before  I  ruled  on  that,  under  any  circumstances,  as  claimed  by  the 
counsel,  but  in  any  event  the  statement  of  the  counsel  will  not  be  con- 
sidered by  the  senators  as  evidence,  and  if  the  testimony  is  ruled  out 
when  offered,  this  statement  will  be  withdrawn  from  any  consideration. 
By  Mb.  Manageb  Edge:  Let  us  understand,  then,  what  your  honor 
desires  authority  upon.  Your  honor  tentatively  holds,  then,  that  state- 
ments made  by  the  respondent  to  outside  parties  in  reference  to  a 
transaction  which  he  had  with  the  company  would  be  admissible;  is 
that  your  honor's  contention — or  tentatively  holding  and  will  hold  in 
the  instance  the  authorities  are  not  to  the  contrary? 
Bt  the  Pbesidino  Officeb:     I  shall. 

By  Mb.  Manageb  Edge:  Very  well.  I  shall  ask  your  honor  to  re- 
serve decision  until  we  can  present  authorities. 

By  the  Pbesidino  Officeb:  Do  you  object  to  counsel  proceeding  on 
that  line,  with  that  understanding,  that  any  remarks  that  he  makes, 
if  the  testimony — 

By  Mb.  Manageb  Edge:  Well,  I  will  object.  I  still  maintain  that 
my  construction  of  the  law  is  correct,  and  I  object  to  stating  any  con- 
versations that  Schively  had  after  he  returned  to  Olympia,  with  some 
one  who  had  no  interest  and  who  had  no  connection  with  the  case. 

By  Mb.  Isbael:  I  simply  maintain  that  I  expect  to  prove  it,  and 
if  the  court  does  not  permit  me  to  prove  it,  my  statement  falls. 

By  the  Pbesidino  Officeb:  Can  you  pass  to  some  pther  subject 
to  consume  the  rest  of  the  morning? 

By  Mb.  Isbael:  No,  I  would  rather  do  this:  To  keep  chrono- 
logically along,  I  would  rather  omit  it  from  my  opening  statement  and 
offer  it  on  the  witness  stand. 

By  Mb.  Manageb  Edge:     That  is  satisfactory. 

By  Ms.  Isbael:  Tes;  but  I  don't  withdraw  it  by  reason  of  sub- 
mitting to  your  proposition  of  law,  not  at  all. 

By  Mb.  Manages  Edge:     I  don't  claim  that  you  do,  Mr.  Israel. 
By  the  Pbesiding  Offices:     I  do  not  wish  to  prejudice  your  case 
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if  you  should  proceed,  because  it  may  not  be  withdrawn  from  considera- 
tion. This  is  a  mere  statement  of  what  he  proposes  to  prove.  He 
may  make  any  statements  that  he  proposes  to  prove. 

Bt  Mr.  Manages  E2dge:  Well,  the  court  can  overrule  my  objection 
and  let  it  go  ahead. 

Bt  Mb.  Israel:     Has  the  court  ruled? 

By  the  Presiding  Officer:     I  will  permit  you  to  proceed. 

By  Mr.  Israel:  He  stated  at  that  time  to  Mr.  Mills  that  he  was 
bettering  his  condition  materially;  that  he  was  going  into  a  company 
with  a  great  future  and  with  a  great  future  for  him  and  the  oppo^ 
tunity  of  a  lifetime;  that  he  expected  the  growth  of  the  company  to 
be  such  that  the  salary  would  eventually  be  a  princely  one;  that  he 
was  starting  as  president  of  the  company  at  a  salary  of  $400  a  month. 
We  will  show  you  by  the  evidence  that  Mr.  Schively  tendered  his  resig- 
nation to  the  secretary  of  state  as  insurance  commissioner.  We  will 
show  you  that  immediately  upon  his  resignation,  as  soon  as  tendered, 
the  secretary  of  state  began  immediately  seeking  a  successor.  We  will 
show  you  the  secretary  of  state  went  to  Mr.  Niles  and  sought  him  as 
a  successor,  or  Mr.  Paul,  and  sought  him  as  a  successor,  and,  in  con- 
nection with  the  seeking  of  Mr.  Paul,  the  secretary,  discussing  the 
resignation  of  the  office,  told  Mr.  Paul  the  policy  of  the  office  of  the 
charging  of  flat  rate  examination  fees  that  was  participated  in  by  the 
secretary  and  by  his  deputy. 

We  will  show  you  that  Mr.  Schively,  a  few  days  after,  went  to  the 
Elks'  convention,  and  in  a  few  days  or  short  time  thereafter  arrived 
back  at  his  desk  at  president  of  the  Live  Stock  Association  at  Spo- 
kane. ,Now,  as  to  John  Schively,  we  will  show  as  a  fact — ^and  it  will 
not  require  evidence  to  show  that  fact — John  Schively  is  not  a  business 
man.  But  in  the  history  of  this  state — and  I  am  afraid  the  real  reason 
for  his  trial  now — has  been  a  "cracker-jack"  good  politician.  Now. 
John  Schively,  as  we  will  show  you — John  Schively 's  knowledge  of 
politics — was  such  that  within  ten  days  after  he  reached  the  office  of 
the  Live  Stock  Association  and  assumed  the  presidency,  he  knew  that 
it  was  a  question  of  but  a  short  time  until  John  Schively,  president  of 
the  Pacific  Live  Stock  Association,  would  be  a  "dead  one,*'  because  he 
had  gone  in,  as  we  will  show  you,  to  this  association  for  the  purpose 
of  changing  its  methods  of  business  to  a  proper  insurance  basis  and 
getting  it  on  its  feet  to  grow  the  growth  that  it  should  make.  And 
one  of  its  principal  troubles  was  that  it  was  not  requiring  enough 
money  premiums;  it  was  taking  too  many  notes  and  hampering  itself 
for  money.  It  was  not  getting  money.  It  was  getting  thousands  and 
thousands  of  dollars*  worth  of  notes  piled  upon  it  that  were  not  avail- 
able as  assets— quick  assets.  And  one  of  his  policies — as  we  will  show 
you — was  to  get  it  more  upon  a  cash  basis;  but  he  discovered  right  at 
the  beginning  a  house  that  stood  divided  against  itself.  He  was  the 
fifth  trustee.  He  found  arrayed  on  one  side  Schrock  and  his  brother 
in-law,  Copeland,  who  were  working  hand  in  hand.  He  found  arrayed 
upon  the  other  side  Walker  and  Hunter,  who  had  a  different  idea  as 
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to  how  things  should  he  conducted.    He  found  a  disposition  of  Schrock 
and  Copeland  not  to  agree  to  anything  that  Walker  and  Hunter  wanted, 
and  vice  versa.    He  found  that  Walker  and  Hunter,  working  in  the 
field  to  swell  their  millage,  were  making  the  company  pay  their  ex- 
penses; and  he  found  that  Schrock  and  Copeland  who  were  not  workr 
ins   in  the  field,   were  kicking  upon   the  proposition.     And   all   the 
troubles  came  up  to  him  as  mediator  with  his  fifth  vote;  he  voted  with 
Schrock  and  Copeland  because  it  was  right  to  shut  these  other  two 
fellows  off  from  making  the  company  pay  their  expenses — make  them 
pay  it  out  of  their  own  pockets.    That,  to  use  a  vulgarism,  "sored  up" 
Walker  and  Hunter;  but  in  a  day  or  two  another  proposition  came  up 
In  which  he  was  compelled  to  decide  with  Walker  and  Hunter,  and 
Inunediately  Schrock  and  Copeland  got  "sore."    In  the  meanwhile  he 
discovered  that,  by  the  by-laws,  Schrock  was  in  possession  of  all  the 
finances  of  the  company.    He  had  made  the  discovery  that,  while  he 
was   signing  checks  as  president,  and  Schrock  signing  as  manager, 
under  the  by-laws,  which  required  the  president  and  manager  to  sign 
the  checks,  nevertheless  Schrock's  individual  checks  would  get  all  the 
money  in  the  bank  any  time  he  wanted  it.    Equally  he  found  that  his 
own  hands  were  absolutely  tied  as  to  changing  any  of  the  methods  of 
this  company.    He  found — ^now  here  is  where  John's  good  politics  and 
political   science  came  in — he  said   to  himself,   "Treating  this  as   a 
political  game,  two  of  these  fellows  are  sore  at  me  today  and  two  of 
them  are  with  me;   but  tomorrow,  if  I  decide  against  these  two,  I 
will  get  these  other  two  sore  and  then  the  four  of  them  will  throw  me 
out";  because  the  by-laws,  as  I  show  you — ^provide  that  a  trustee  may 
be  removed  upon  a  majority  vote  of  the  trustees.    So  John  says,  from 
political  knowledge,  "I  see  my  finish  in  the  Live  Stock  Association,  and 
I  not  only  see  it,  but  I  see  a  condition  here  that  I  am  absolutely  helpless 
to  remedy.    I  see  a  great,  big,  growing  concern  with  thousands  of  dol- 
lars worth  of  assets,  making  money  in  spite  of  itself,  that  by  its  policy 
must  go  to  the  wall,  because  of  the  necessity  of  money  and  not  of 
notes."     And  so  then  and  there,  within  ten  days  after  his  affiliation 
with  this  company,  John  Schively  wrote  to  Sam  Nichols,  "If  you  have 
not  gotten  a  successor  to  me,  don't  get  one.    I  will  come  back."    And 
he  went  to  Schrock  and  he  said  to  Schrock,  "I  must  sever  my  connec- 
tion with  your  company.    The  situation  is  such  that  It  is  useless  for 
me  to  remain  with  it.    Your  company  is  all  right,  but  I  am  powerless 
to  change  your  methods  with  your  present  board  of  directory  and  your 
present  by-laws  and  your  present  rules,  and  you  are  *a  house  divided 
against  itself,'  as  pictured  in  the  good  book."     Schrock  said,  "John, 
don't  quit  us.    If  you  do,  people  on  the  outside  will  think  there  is  some- 
thing rotten  in  the  company  and  it  will  hurt  us."    John  said,  "Schrock, 
I  don't  want  to  do  that,  but  you  must  let  me  out;  I  have  got  to  go." 
Schrock  said  to  him,  "Well,  stay  with  us  until  we  can  find  a  suitable 
person  that  will  take  your  place";  and  John  said  to  him,  "I  will;  get 
him  as  soon  as  you  can." 

That  day  John  Schively  began  traveling  back  and  forth  between 
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Oljrmpia  and  Spokane,  transacting  the  businese  of  deputy  insurance 
commissioner,  directing  clerks  in  that  department,  and  directing  as 
best  he  could  the  matters  and  affairs  of  the  Live  Stock  Association  of 
Spokane.  By  force  of  these  very  facts,  so  far  as  he  was  concerned, 
he  was  out  of  the  Live  Stock  Association;  his  apparent  remaining  was 
simply  because  he  did  not  want  to  hurt  the  company  with  the  outaide 
world  in  trying  to  give  them  an  explanation  for  his  withdrawal,  before 
some  good  man  could  be  found  to  take  his  place.  And  that  is  the  mal- 
feasance of  the  double  salary.  They  did  not  get  a  man.  They  kept 
putting  it  off  until  finally  in  September,  Schively  said  to  them,  "Find 
somebody  to  take  my  place,  or  I  will  go  any  way."  Shortly  after  that 
Schrock  came  to  John  Schively  and  said,  "Mr.  Bennington  will  take 
the  presidency  and  trusteeship."  John  said,  "How  soon?  How  quick?" 
"I  think  either  about  the  7th  or  8th  of  this  month."  "Very  well;  I 
will  be  back  here  on  the  7th  or  8th  of  this  month.  Have  Mr.  Ben- 
nington ready  to  take  over  the  presidency  of  this  company." 

I  am  going  to  another  topic  now. 

By  the  Presiding  Officeb:  Very  well.  The  Senate  as  a  court  of 
impeachment  is  adjourned  until  1:30. 

At  12:00  o'clock  noon,  a  recess  was  taken  until  1:S0  this 
afternoon. 


AFTERNOON  SESSION. 


The  Senate,  sitting  as  a  court  of  impeachment,  reconvened 
at  1  :S0  p.  m. 

By  the  Pbksident:     Senator  Presby  will  take  the  chair. 

By  the  Pbesiding  Officeb:     Mr.  Israel,  you  may  proceed. 

By  Mb.  Isbael:  If  your  honor  please,  and  gentlemen  of  the  court, 
at  the  coming  of  the  noon  hour  I  had  reached,  in  outlining  the  evidence 
that  we  expect  to  produce  before  you  from  the  witness  stand,  the  point 
in  the  story  as  told  by  that  evidence  reached  at  the  time  that  Mr. 
Schively  is  waiting  in  Spokane  to  be  relieved  of  his  duties  as  president 
by  the  finding  of  some  suitable  person  by  the  company  to  take  his 
place,  his  Journeys  back  and  forth  to  the  insurance  department  assist- 
ing in  keeping  up  the  affairs  of  that  department.  The  testimony  from 
this  point  on  will  show  to  your  honors  that  it  was  finally  announced 
by  Mr.  Schrock  to  Mr.  Schively  that  a  person  who  was  suitable  to  the 
company,  agreeable  to  the  company  and  suitable  to  the  position,  had 
been  found  in  one  Mr.  Bennington,  and  that  Mr.  Bennington  had  con- 
sented to  assume  the  presidency  and  take — become  a  member  of  the 
board  of  trustees  In  the  place  of  Mr.  Schively,  and  then,  or  at  a  future 
time  after  this  notification,  Mr.  Schively  was  informed  that  everything 
would  be  ready  to  consummate  this  matter  some  time  during  the  day 
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of  the  Sth  of  October.  On  that  day  Mr.  Schively  was  first  in  the  office 
in  the  morning,  and  one  of  the  employees  directed  his  attention  to  the 
fact  that  there  was  insufficient  postage  in  the  box  in  the  office  to  send 
out  the  mail  for  the  morning  or  noon  hour,  whichever  it  was;  where- 
upon the  messenger  or  inquirer  was  handed  by  Mr.  Schively  $1.50  to 
purchase  postage  stamps.  Shortly  after  that,  or  some  time  after,  Mr. 
Schrock  came  in  and  announced  that  Bennington  would  be  ready  in 
the  afternoon  to  assume  his  duties  and  take  over  the  office;  that  there- 
upon the  accounts  were  cast  up  for  the  purpose  of  settling  with  Mr. 
Schively.  It  will  be  shown  to  you  that  Mr.  Schively  had  in  his  pos- 
session what  nearly  all  of  us  carry,  a  small  memoranda  account  book 
or  pocket  book,  and  in  it  Mr.  Schively  had  noted  the  various  sums  of 
money  that  he  had  received  from  Mr.  Schrock  at  various  times  since 
the  beginning  of  his  employment  with  the  company,  and  that  he  and 
Mr.  Schrock  cast  up  those  accounts,  he  givinsr  Mr.  Schrock  the  various 
amounts  and  his  calculations.  His  leaving  on  the  Sth,  he  would  have 
been  with  the  company  three  months,  less  two  days;  that  at  a  rate 
of  $400  a  month,  his  salary  would  amount  to  eleven  hundred  and  sev- 
enty-three and  one-third  dollars,  against  which  he  had  had  these  various 
advancements  as  noted  in  his  book,  and  he  also  directed  Mr.  Schrock's 
attention  to  the  fact  that  he  had  spent  $1.50  that  morning  for  the  com- 
pany, and  Mr.  Schrock  was  personally  indebted  to  him  in  the  sum  of 
thirty  dollars;  that  Mr.  Schrock  then  called  his  attention  to  the  fact 
that  he  had  not  paid  the  company  for  his  membership  premium  note 
and  that  he  owed  the  company  the  sum  of  $7.50,  Mr.  Schrock  at  the 
time  getting  the  note  and  handing  it  over  to  Mr.  Schively.  It  will  be 
shown  to  you  that,  according  to  Mr.  Schively's  recollection,  no  reference 
was  had  by  Schrock  to  the  books  of  the  company,  but  Mr.  Schively  will 
not  undertake  to  deny  from  his  recollection  that  Mr.  Schrock  may  have 
asked  the  bookkeeper  for  a  verification  of  the  figures  as  to  checks  and 
amounts  paid  Schively  that  he  testifies  that  he  did;  but  that  at  any 
rate  the  figures  were  accepted,  the  deductions  and  allowances  made, 
and  the  result  was  a  balance  of  $260.48.  Whereupon,  Mr.  Schrock  gave 
him,  as  manager  of  the  company,  then  and  there  a  check  for  $260.50. 
It  will  be  shown  to  you  that  at  the  time  of  this  settlement  Mr. 
Schrock  had  proposed  to  delay  for  a  little  while,  or  until  a  later  time 
in  the  day,  and  Mr.  Schively  had  stated  to  him  that  Mr.  Ligget,  the  in- 
surance commissioner  from  the  State  of  Idaho,  was  in  the  city  for  the 
purpose  of  examining  insurance  companies,  and  desired  the  collabora- 
tion of  the  insurance  commissioner  of  the  State  of  Washington  in 
making  the  examination,  and  that  he  (Schively)  did  not  care  to  go 
into  that  examination  until  he  was  entirely  free  from  the  Live  Stock 
Company,  as  he  had  not  made  any  examinations  since  his  connection 
with  it.  That  afternoon  Mr.  Ligget  and  himself  made  this  examina- 
tion— either  that  night  or  the  following  day.  They  made  the  examina- 
tion on  the  Sth — the  following  day  after  the  settlement  with  Schrock. 
Either  on  the  9th  or  the  day  later,  the  10th,  Mr.  Schively  was  ready 
to  come  home  to  Olympia.    Being  through  in  Spokane,  he  went  to  the 
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Live  Stock  Company's  office  for  the  purpose  of  saying  good-bye  to 
everybody;  that  when  he  arrived  there  there,  was  a  board  meeting 
going  on  in  the  inner  office,  and  that  there  was  evidently — as  soon  as 
he  came  in  behind  the  desk,  he  knew  there  was  something  wrong 
(that  psychological  influence  that  strikes  any  of  us  when  we  go  into  a 
house  where  there  is  a  tumultuous  condition  and  influence  which  we 
cannot  explain,  but  which  we  feel).  Mr.  Schrock  met  him  at  the  door 
between  the  main  office  and  the  inner  office,  and  Mr.  Schively  said, 
"What  is  the  matter,  Mr.  Schrock?"  or  something  to  that  effect.  Mr. 
Schrock  came  over  to  him  and  took  him  over  to  one  side  of  the  main 
office,  somewhere  out  of  the  earshot  of  the  employees,  and  said,  ''Well, 
there  is  some  trouble  before  the  board,  John.  It  seems  your  accounts 
don't  gibe.  It  seems  that  you  are  indebted  to  the  company";  and  John 
immediately  said,  "Let  me  see  that  account,  let  me  see  the  books." 
Now  then,  it  will  be  shown  to  you  that  up  to  this  time,  and  since  that 
time  as  far  as  that  is  concerned,  when  he  saw  this  memorandum — that 
from  the  time  Mr.  Schively  went  Into  the  office  of  the  Live  Stock  Com- 
pany up  until  that  day  he  had  never  had  occasion  to  go  over  the  books 
of  the  company  or  make  an  examination  of  his  own  or  anybody  else's 
account.  He  had  make  no  examination  of  the  books  with  any  of  the 
bookkeepers.  He  had  found  it  was  out  of  his  department.  As  I  stated 
this  morning,  within  ten  days  after  he  had  got  there  he  discovered  that 
Mr.  Schrock  was  the  whole  thing;  that  everything  had  to  come  through 
Schrock,  and  that  every  policy  was  dictated  by  Schrock,  and  as  soon 
as  he  had  learned  that  it  was  his  intention  to  get  out  and  get  out  at 
once.  He  gave  himself,  as  I  will  show  you,  no  concern  of  his  own 
account,  because  it  was  merely  a  simple  operation  of  addition  and 
subtraction,  so  much  per  month,  so  much  due  after  he  took  out  so 
much,  after  he  had  received  so  much  during  the  month,  all  of  which 
data  he  had  in  his  pocket,  which  he  had  inserted  in  his  memorandum 
of  the  money  which  he  had  received  at  the  time  he  got  his  check,  and 
he  could  offset  it  simply  by  a  mental  calculation  on  the  basis  of  four 
hundred  dollars  per  month.  He  said  to  Schrock,  "Let  me  see  the  books." 
Schrock  had  in  his  hand  a  little — evidently  this  paper,  [indicating] 
which  is  in  evidence,  upon  which  appears  the  pencil  marks  made  by 
Mr.  Schively,  and  he  said,  "Here  is  the  account  our  bookkeeper  took 
out  of  the  books.  This  shows  you  the  charges  and  the  credits — the  way 
they  have  been  made";  and,  which  we  will  further  show  you,  in  cwi- 
nection  with  which  it  has  been  shown  to  you  by  the  testimony  of  the 
bookkeeper,  It  had  been  made  up  in  advance  of  its  being  posted  in  the 
ledger,  and  that  it  was  posted  in  the  ledger  afterwards.  Mr.  Schively 
took  it,  and  was  mystified  and  perturbed  by  the  array  and  mass  of 
figures  there,  and  said,  "Schrock,  I  don't  understand  this.  What  do  all 
these  charges  mean  here."  He  said,  "Schrock,  here  is  four  hundred 
dollars  that  I  never  got,"  and  he  put  his  pencil  mark  on  there,  [in- 
dicating] and  then  he  went  a  little  further  down  and  he  says,  "Here 
is  another  one,"  and  he  marked  that,  and  he  said  "I  have  been  getting 
four  hundred  dollars  a  month,  and  I  have  had  a  balance  due  me  every 
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month  of  whatever  I  did  not  draw  over  four  hundred  dollars,"  and  he 
hegan  to  segregate  the  amounts  by  drawing  lines — the  lines  there,  writ- 
ten on  there,  a  line  here  and  a  line  there,  in  front  of  July,  August,  and 
September — and  he  would  say  to  Schrock,  "Here  is  a  four-hundred- 
dollar  item  here,"  and  he  would  mark  that,  and  he  would  say,  "Here  is 
another  item  here  of  two  hundred  and  sixty  dollars,"  and  so  on  through 
the  account.  Schrock  said,  "Hold  on,  if  there  are  any  errors  in  here, 
if  that  is  a  mistake,  if  that  is  a  mistake  there  of  four  hundred  dollars; 
now  you  mark  down  those  figures,  as  I  call  them  off  for  you";  and  they 
stood  with  the  paper  on  the  table,  Schrock  standing  alongside  of  John, 
and  John  with  his  pencil,  and  Schrock  read  to  him  and  as  Schrock  read, 
Schrock  said,  "There  are  credits  there,  John,  when  they  are  put  in  that 
will  make  the  accounts  balance.  There  has  been  a  mistake  there." 
John  said,  "I  do  not  know  anything  about  what  is  there,  but  I  wish 
you  would  come  in  before  the  board  and  explain  this  to  the  board.  I 
know  what  our  agreement  was,  and  we  have  settled  upon  that  agree- 
ment of  four  hundred  dollars  a  month,  and  I  do  not  owe  a  dollar  to 
this  company.  I  do  not  know  anything  about  these  figures,  and  I  do 
not  know  anything  about  your  books  there."  They  walked  in  then 
before  the  board  and  John  began  to  talk,  having  this  paper  in  his  hand, 
endeavoring  to  explain  the  settlement  with  Schrock  in  the  morning,  and 
Schrock  interrupted  him  and  said,  "I  can  probably  explain  this  better 
than  you  can,"  or  words  to  that  effect — I  don't  pretend  to  quote  the 
exact  words.  "There  are  errors  In  this  account  which  I  have  Just  dis- 
covered that  will  make  Mr.  Schively's  account  balance,  and  Schively 
really  doesn't  owe  this  company  anything."  Mr.  Bennington  spoke  up 
and  said,  "I  believed  all  the  time  that  there  was  nothing  wrong  with 
Mr.  Schively's  account,"  and  thereupon  the  matter  was  dropped  and 
everybody  shook  hands,  and  Schively  announced  that  he  was  going 
away  that  night;  and  what  became  of  that  paper,  Schively  does  not 
know,  but  he  is  of  the  impression  that  he  left  it  there  on  the  board 
table.  It  did  not  bother  him  any  more  after  the  acknowledgment  came 
to  him  that  there  was  nothing  due  from  him  to  the  company.  Mr. 
Schively  came  on  home  and  assumed  his  duties  in  the  insurance  de- 
partment. The  first  intimation  that  Mr.  Schively  had  that  there  was 
any  question  as  to  his  accounts  with  the  Live  Stock  Association  came 
to  him  upon  the  publication  of  the  receiver's  report  to  the  court,  upon 
the  appointment  of  Mr.  Charles  Murray  as  the  first  receiver  for  the 
Live  Stock  Company.  Mr.  Schively  saw  from  that  report  that  he  was 
charged  with  having  received  this  $1,200,  as  well  as  a  large  amount  of 
other  moneys,  totaling  some  twenty-one  hundred  or  twenty-two  hundred 
dollars.  I  think  that  the  evidence  will  show  that  there  was  some  cor- 
respondence with  Mr.  Murray  regarding  that.  But,  at  any  rate,  Mr. 
Schively  went  over  to  Spokane  and  he  went  to  Mr.  Murray  and  said  to 
him,  "Mr.  Murray,  I  never  got  any  $1,200.  I  do  not  know  anything 
about  it"  Mr.  Murray  says,  "Tes,  you  did,  John.  You  got  the  money 
and  it  is  charged  here  on  the  books.  It  is  three  notes  you  gave  Ward." 
But  he  says,  "Murray,  I  never  gave  Ward  any  notes."    "Yes,  you  did. 
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John.  Tou  gave  him  those  notes/'  said  Murray.  Schively  demanded  the 
notes,  demanded  to  see  them,  and  Murray  said  they  were  in  the  pos- 
session of  Mr.  Schrock.  I  think  at  this  time  the  eridence  will  show 
that  the  receiver  had  been  dismissed  in  the  federal  court  of  Judge 
Whltson,  and  all  of  the  books  and  the  data  of  the  company  turned 
back  to  Mr.  Schrock,  who  was  again  in  the  saddle,  and  the  company 
again  doing  business  for  itself.  Upon  this  statement  by  Murray, 
Schively  went  directly  to  his  attorney,  Mr.  McDonald,  and  took  the  mat- 
ter up  with  him,  with  the  result  that  Mr.  Schrock  was  either  sent  for 
or  he  came  to  Schively  upon  Schively's  demand  and  dispute  that  he 
ever  executed  any  such  notes.  Schrock  went  to  the  company's  office 
and  got  the  notes  and  brought  them  up  and  showed  them  to  McDonald, 
in  the  presence  of  Schively,  whereupon  Schively  said  to  McDonald,  or 
words  to  this  effect,  "There,  you  see,  Mac,  it  was  not  my  debt,  at  all," 
or  something  like  that;  "I  had  nothing  to  do  with  it."  McDonald  ex- 
amined the  notes  and  gave  them  back  to  Schrock,  and  Schrock  took 
them  away.  That  was  the  first  time  John  Schively  ever  heard  of  those 
notes  or  knew  of  their  existence,  and  he  has  not  seen  them  since  the 
time  they  were  handed  to  Mr.  McDonald  and  examined  by  McDonald 
and  handed  back  to  Schrock,  and  he  did  not  even  at  that  time  examine 
them  himself,  beyond  the  fact  to  see  that  they  were  company  notes, 
Live  Stock  Company  notes,  given  at  the  time  he  was  president  We  will 
further  show  that  after  being  before  the  grand  Jury  and  receiving  this 
awful  gruelling  of  a  day  and  a  half,  Mr.  Schrock  asked  him  why  he 
testified  before  the  grand  Jury  that  he  had  not  signed  those  notes,  and 
John  again  replied  that  he  had  not  signed  those  notes,  and  Schrock 
disputed  it,  saying  that  he  did  sign  them,  and  again  Schively  made 
Schrock  come  up  into  McDonald's  office  and  make  his  statement  in 
regard  to  the  matter,  still  contending,  as  he  contends  now,  that  he 
signed  no  such  notes;  and  that  if  his  name  got  onto  any  such  notes 
it  was  not  with  conscious  knowledge  on  his  part,  but  as  an  officer  of 
the  company — without  any  examination.  Now,  in  corroboration,  I 
think  that  many  of  you  senators  who  are  renowned  for  aptitude  in 
figures,  as  expert  bookkeepers,  in  corroboration  of  that,  for  the  purpose 
of  making  this  test  alone,  when  we  offer  this  ledger  account  as  kept  by 
this  bookkeeper  under  the  Instructions  of  Mr.  Schrock,  in  evidence, 
will  find  from  that  account  that  so  far  as  any  embezzlement,  any 
criminal  Idea  or  any  wrongdoing,  any  attempt  at  wrongdoing  is  con- 
cerned, the  books  themselves  will  give  Mr.  Schively  a  clean  bill  of 
health,  because  they  are  made  to  show,  and,  if  true,  would  show,  that 
Mr.  Schively  bought  the  Ward  notes  for  $1,200;  that  Schively  went  in 
on  a  millage  basis  to  succeed  Ward;  that  Schively  earned  in  millage 
nearly  $1,800;  that  John  Schively  or  some  one  else  drew  from  the  com- 
pany money  enough  to  pay  the  Ward  notes,  and  paid  them  off,  and  he 
was  charged  with  the  money,  and  that  his  millage  credits  paid  every 
dollar  that  was  owed  to  Ward,  every  dollar  that  was  intended  to  be 
charged  against  him  for  his  other  withdrawals,  and  left  him  virtually 
a  balanced  account  at  the  time  that  he  went  out.    If  the  account  that  Ifl 
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now  balanced  is  taken  as  a  true  account,  John  Schively  had  earned  In 
millage  a  sufficient  amount  of  monesr  to  himself  pay  Ward  ^1,200,  and 
be  paid  himself  every  dollar  that  he  drew  out  of  the  concern — as  the 
books  are  now  balanced.  But,  on  the  other  hand,  we  will  show  you 
that  a  credit  is  given  in  those  books  of  four  hundred  dollars  to  John 
Schively  as  money  turned  in  to  the  company  by  Schively  on  the  10th 
of  October,  when  he  is  alleged  to  have  quit,  received  from  Mr.  Benning- 
ton, for  the  purchase  of  Schively 's  interest;  that  there  never  was  any 
such  transaction.  Mr.  Bennington  has  not  been  brought  here  and  put 
upon  the  witness  stand,  although  the  transaction  is  set  up  in  the  per- 
jury article.  We  will  challenge  with  the  evidence  the  fact,  and  establish 
the  fact,  that  John  Schively  and  Bennington  never  in  their  lives  ex- 
changed a  word  relative  to  the  buying  or  selling  of  anything  in  the 
Live  Stock  Company,  and  Mr.  Bennington,  if  I  am  properly  informed, 
is  at  Waitsburg.  But  there  is  four  hundred  dollars  credited  on  the 
8th  that  the  bookkeeper  said  was  put  in  there  after  he  had  made  up 
the  account — that  is,  the  account  was  made  up  after  the  $260.60  settle- 
ment  Item  had  been  posted  as  a  debit  charge  against  Schively.  Mr. 
Schively  gets  credit  for  four  hundred  dollars,  as  having  been  received 
by  the  company  from  Mr.  Bennington  for  the  benefit  of  Mr.  Schively, 
and  the  item  makes  his  account  balance;  no,  that  item  leaves  a  balance, 
a  debit  against  Schively,  Schively  still  owing  the  company,  according 
to  that,  four  hundred  dollars.  Now,  we  will  show  you  in  connection 
with  this  bookkeeper's  testimony,  further,  that  it  being  admitted  that 
the  Bennington  four-hundred-dollar  credit  and  the  other  credits  to  bal- 
ance the  Schively  account  had  not  been  entered  on  the  ledger  at  the 
time  this  account  was  made  up,  the  account  was  made  up  first,  and 
afterwards  the  ledger  closed  to  correspond  with  the  account;  that  tak- 
ing the  record  as  it  existed  on  the  8th  of  October,  when  the  settlement 
was  made  between  Schrock  and  Schively,  as  it  stood  then,  posted  up  to 
the  day  and  not  closed,  when  the  time  came  to  post  the  $260.50  check — 
taking  the  account  as  it  stood  then — we  will  show  you  from  this  evi- 
dence that  taking  off  the  balance  then  and  there  from  the  ledger,  with 
no  credit  for  four  hundred  dollars  from  Bennington — at  the  time  and 
the  hour  and  the  minute — that  Schrock,  as  manager  of  this  Live  Stock 
Association,  in  bidding  Schively  adieu,  and  paying  him  off,  was  giving 
him  $260.60  in. the  face  of  a  ledger  account  that  showed  an  indebted- 
ness of  eight  hundred  dollars  against  Schively.  Mind  you,  at  that  time 
when  the  $260.60  was  paid  by  Schrock  to  Schively,  when  he  was  leaving 
the  oflEice,  surrendering  to  Bennington  on  the  8th — ^not  on  the  10th, 
when  the  account  was  put  in — the  unbalanced  ledger  account  showed  an 
overdraft  on  Schively  of  $800,  according  to  the  books  as  they  now 
stand,  and  the  paying  of  the  $260.50  made  Schively  walk  out  of  the 
Live  Stock  office  and  away  from  the  presence  of  its  manager,  and  its 
bookkeeper — made  him  walk  out  of  the  office  $1,060.50  overdrawn.  Now, 
we  will  show  you  such  was  the  condition,  if  the  story  is  to  be  believed 
of  Schively  being  on  a  millage  basis,  and  the  giving  by  Schively  of  the 
Ward  notes.    We  will  further  demonstrate  to  you  that  on  the  8th  day 
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of  October,  if  you  will  compute  John  Schively's  pay  at  four  hundred 
dollars  a  month,  and  deduct  the  debits  that  he  had  out  of  that  four 
hundred  dollars,  there  would  be  due  him  the  sum  of  $238.48;  and  if  you 
allow  him  $30.00,  which  Schrock  does  not  pretend  to  deny  that  he  owed 
him  as  a  personal  debt  at  that  time,  and  which,  strange  to  say,  is  the 
exact  amount  of  an  error  correction  on  the  credit  side  of  the  ledser, 
which  rtods  "$30.00  due  by  Schrock,"  you  will  have  on  that  day  a 
balance  item,  $260.50,  coming  to  John  Schively. 

We  wish  to  further  show  you,  gentlemen,  by  the  evidence,  in  noting 
these  various  other  articles  of  impeachment — if  you  will  bear  with  me 
in  this  further  statement — and  with  It  I  will  be  through  with  my  open- 
ing statement.  In  defense  of  article  20,  which  is  the  Lebo  charge  of 
extortion,  we  will  show  you  by  the  evidence,  as  stated  before,  that  this 
charge  was  under  a  departmental  rule  of  the  department  of  insurance 
in  the  secretary  of  state's  office,  at  that  time  in  force  for  the  very 
purpose  of  getting  hold  of  the  very  kind  of  companies  that  Mr.  Lebo 
wanted  to  bring  in,  to-wit:  *'If  you  want  to  enter  a  company  from  a 
foreign  state,  put  up  two  hundred  dollars  for  examination  fees  in  ad- 
vance and  the  state  entrance  fees  of  thirty-five  dollars'*;  that  when  he 
expostulated  and  said  that  he  did  not  have  that  much  money,  that  he 
was  entering  the  companies  himself  on  a  flyer,  Schively  said,  "I  will 
have  to  confer  with  my  chief."  He  took  the  matter  up  with  Mr. 
Nichols.  They  wanted  to  let  the  boy  in  upon  his  putting  up  the  one 
hundred  dollars  and  let  him  pay  the  other  three  hundred  dollars  as 
soon  as  he  could.  His  companies  were  from  Texas.  There  is  no  question 
but  what  he  could  go  to  the  State  of  Texas  and  make  that  examination; 
if  he  were  to  go  to  Texas  and  make  that  examination,  he  would  ex- 
haust the  whole  or  the  greater  part  of  the  four  hundred  dollars;  would 
exhaust  all  if  two  examiners  went;  and  if  one  examiner  went,  he  would 
require  a  greater  length  of  time  than  would  be  required  for  the  two 
examiners,  to  go  away  down  to  Texas.  The  money  was  put  up  for  the 
purpose  of  making  that  examination  in  Texas  as  soon  as  it  could  be 
reached.  The  reasons  were  detailed  to  you  this  morning,  as  to  why 
that  examination  was  not  made — because  of  the  inability  of  the  office 
force  to  reach  It,  because  before  a  time  came  that  it  could  be  made  the 
young  man  had  made  a  failure  with  his  companies;  he  had  fallen  down 
with  the  companies  he  was  trying  to  bring  in  at  his  own  expense,  and 
notified  the  department  that  he  wanted  his  one  hundred  dollars.  The 
department  said  "No;  by  dropping  your  companies,  they  are  not  out 
of  the  state;  the  companies  are  now  licensed,  and  admitted  to  the  state. 
Don't  forget  the  fact  that  they  are  yet  to  be  examined.  We  shall  ex- 
amine  them,  nevertheless."  But  the  young  man  became  annoying  about 
the  office,  and  finally  established  the  fact  that  his  companies  had  gone 
out  of  the  state,  had  gone  from  the  state,  and  his  one  hundred  dollars 
was  handed  back  to  him,  after  the  fact  that  they  were  out  of  the  state 
and  had  gone  for  good  was  established.  Such  is  the  defense  to  that  ar 
tide  and  its  charge  of  high  crimes,  misdemeanors  and  malfeasance  in 
office.    The  defense  to  articles  2  and  7  that  yet  remain  in  these  articles 
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of  impeachment  fall  under  the  head  of  the  collection  in  advance  fees, 
and  it  will  be  shown  to  you  in  that  connection  that  it  was  the  intention 
of  the  department— that  the  advance  fee  was  required  from  these  people 
to  make  this  examination;  it  was  always  the  intention  of  the  depart- 
ment to  make  these  examinations — and  they  were  prevented  from  mak- 
ing the  examinations  by  reason  of  the  office  being  hampered  by  lack  of 
an  appropriation  to  provide  sufficient  employees  to  take  care  of  the 
business  in  the  office,  let  alone  work  outside  of  the  office;  and  it  will 
be  shown  to  you  that  these  examinations — of  these  companies  still 
doing  business  in  the  state — will  yet  be  made  without  a  dollar's  further 
cost  to  any  of  them. 

Coming  to  article  17,  which  is  the  Evenson  article,  examination  of 
the  Washington  Hardware  ft  Implement  Dealen^  Mutual  Fire  Insurance 
Association,  of  Spokane,  Washington,  in  which  $100.00  was  charged, 
we  will  show  you  in  connection  with  the  charge  of  that  article  that  it 
was  not  either  excessive,  arbitrary  or  extortionate;  that  a  full  and 
complete  examination  was  made;  that  further  time  and  expense  was 
devoted  to  it  in  checking  its  final  report  and  the  final  report  Schively 
sent  to  the  company.  We  will  admit  that  no  itemized  statement  was 
either  demanded  or  given.  We  will  admit  the  charge  was  made  under 
the  departmental  rule. 

As  to  article  19,  as  to  the  examination  of  the  Farmers'  Mutual  Live 
Insurance  Company,  of  Spokane,  we  shall  rest  largely  upon  the  tes- 
timony of  Mr.  Harding,  who  will  be  introduced  by  the  defense,  to- 
gether with  the  other  proof — ^the  general  proof  as  to  the  conduct  of 
this  department  in  the  secretary  of  state's  office. 

As  to  .article  19,  as  to  the  examination  of  the  Farmers'  Mutual  Live- 
Stock  Insurance  Company,  of  Spokane,  we  will  show  you  that  this  was 
a  thorough  examination;  that  the  witness  who  testified  here  was  not 
present  at  any  part  of  it,  did  not  see  any  of  it  made;  that  Mr.  Farns- 
worth  was  not  even  president  of  the  company;  that  the  president  was 
a  Mr.  March,  who  we  will  introduce  before  you,  and  by  whom  we  will 
show  you  that  the  examination  was  full,  complete,  thorough,  and  satis- 
factory, both  as  to  manner  and  amount  charged  up.  We  will  show  you 
that  the  charge  of  the  receipt  by  E.  E.  Ligget  and  J.  H.  Schively  Jointly 
of  $300.00  for  second  elamlnatlon  Is  not  true;  that  Mr.  Schively  was 
present  at  that  examination,  not  as  the  state  insurance  commissioner 
of  Washington  at  all,  but  at  the  request  of  Mr.  Ligget,  of  Idaho,  to 
assist  Mr.  Ligget — Schively  being  In  the  city  that  day  assisting  In 
examination  by  reason  of  his  past  knowledge  of  the  company,  gained 
from  the  time  he  gave  it  an  examination  on  the  12th  day  of  June,  1907, 
and  at  the  request  of  Mr.  Famsworth  to  Schively,  with  his  knowledge 
of  the  company,  to  assist  with  Ligget  to  get  his  company  Into  the  State 
of  Idaho,  and  that  the  $300.00  charge  was  made  for  the  examination  by 
the  Idaho  commissioner,  Mr.  Ligget;  and  If  necessary  we  will  show 
that  he  has  not  yet  been  Impeached  by  the  State  of  Idaho  for  taking  It 

Article  20,  as  to  the  Walla  Fire  Insurance  Company,  of  Walla  Walla, 
we  will  show  you  was  a  charge  made  under  the  department  rule  and 
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regulation  after  a  thorough  examination,  with  the  added  feature  that 
at  the  request  of  the  president  of  that  company  Mr.  Schively  personally 
devoted  a  large  amount  of  time  to  aiding  him  and. assisting  him  and 
showing  him  what  was  necessary  for  him  to  do  to  get  his  company 
into  other  states,  among  which  was  New  York,  a  difBcult  state  to  enter; 
that  the  amount  was  paid  by  the  president  of  that  company  to  Mr. 
Schively,  and  that  it  was  eminently  satisfactory  to  them  as  for  services 
performed  in  every  way. 

Article  21,  which  is  the  charge  as  to  the  Union  Quaranty  Associa- 
tion, of  Portland,  Oregon,  in  the  sum  of  $200.00,  will  develop  this  state 
of  facts:  That  a  Mr.  Wagnon,  who  will  appear  before  you,  was  the 
manager  of  that  company;  that  it  had  been  on  a  mutual  basis;  that  it 
wanted  to  go  on  a  stocli  basis,  and  wanted  to  go  into  other  states;  that 
Mr.  Wagnon  asked  Mr.  Schively  to  come  to  Portland,  not  as  an  insui^ 
ance  commissioner,  but  as  John  Schively,  with  expert  knowledge  of  the 
necessities  of  a  growing  stock  company  in  order  that  it  would  not  be 
debarred  of  admission  to  do  business  in  other  states  and  in  the  State 
of  Washington;  that  he  helped  them  change  that  company  from  a 
mutual  company  to  a  stock  company.  After  he  had  gotten  it  on  its 
feet  as  a  stock  company,  he  made  the  necessary  examination  of  it— 
that  is,  made  the  necessary  certificate  of  examination,  because  the  facts 
necessary  for  examination  had  all  come  into  his  possession  in  doing 
this  previous  work.  He  came  home  and  sent  Mr.  Wagnon  the  necessary 
applications  for  admission  of  his  company  into  this  state,  where  it  had 
not  yet  been  and  wanted  to  come,  as  well  as  to  go  into  California  and 
Idaho,  telling  him  that  the  usual  fee  was  $200.00  and  that  this  fee 
would  cover  everything — in  other  words,  that  under  the  circumstances 
he  was  not  going  to  charge  him  any  examination  fee  at  all.  Mr.  Wag- 
non  sent  his  check  for  $200.00.  He  entered  his  company  in  the  State 
of  Washington.  Afterwards  Mr.  Wagnon  retired  from  it  and  Is  now 
operating  another  company  in  Oregon. 

The  charge  set  forth  in  article  22 — ^the  examination  of  the  Falls 
City  Fire  Insurance  Company,  of  Spokane — in  which  it  is  charged  that 
the  sum  of  $60.00  was  arbitrary  and  greatly  in  excess  of  the  expense 
incurred,  we  shall  meet  by  admitting  that  no  detailed  itemized  state- 
ment or  list  of  expenses  was  furnished,  that  none  was  demanded  and 
none  was  requested,  and  stand  upon  the  legal  proposition  and  upon  the 
further  proof — ^all  of  counsel's  testimony  to  the  contrary  notwithstand- 
ing as  to  how  much  it  would  cost  to  go  to  Spokane  and  come  back- 
that  under  a  law  which  permits  actual  expenses,  which  permits  in  its 
exact  language  necessary  traveling  expenses  and  other  actual  expenses, 
John  Schively  or  myself  or  any  member  of  this  legislature  could  not 
make  the  trip  for  a  less  sum ;  I  don't  believe,  especially  if  it  is  anywhere 
around  political  times,  could  get  to  Spokane  and  stay  a  day  for  twice 
the  money  spent  in  actual  expenses.  In  other  words,  gentlemen,  we 
will  show  you  that  $50.00  is  not  exorbitant  and  is  well  within  the  actual 
necessary  expenses  of  the  trip  to  Spokane;  and  besldte,  it  does  not  go 
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out  of  the  range  of  the  testimony  of  one  of  the  state's  own  witnesses  in 
fixing  the  amount  at  $80.00. 

Article  23,  which  was  the  article  in  which  it  is  claimed  that  there 
was  an  arbitrary  attempt  to  hold  up  the  Atlas  Insurance  Company,  and 
that  C.  S.  Best,  of  Seattle,  the  western  representative  of  the  company, 
advised  said  company  that  the  only  entrance  fee  that  could  be  charged 
would  be  $35.00;  and  upon  receipt  of  said  advice  from  Best  the  com- 
pany again  wrote  to  Schively  as  such  deputy  insurance  commissioner, 
and  received  a  letter  containing  the  same  representations  above  set 
forth.  Thereupon  Best  went  to  Schively's  office  in  Olympia  and  had  a 
conversation  with  Schively  concerning  the  representations  and  about 
the  attempt  of  Schively  to  extort  from  said  company  an  advance  fee 
of  $200.00  not  authorized  by  statute;  and  Schively  as  deputy  insurance 
commissioner  did  then  and  there,  on  or  about  the  15th  day  of  July, 
state  to  Best  that  if  he  had  known  Best  represented  the  company  in 
this  state,  he  would  not  have  sent  the  letter  to  the  company,  but  the 
company  would  have  been  admitted  to  do  business  in  the  State  of 
Washington  upon  payment  of  $35.00;  and  that  thereafter  if  Best  would 
notify  him  of  his  desire  to  represent  this  company  or  any  other  com- 
pany, it  would  be  entered  for  $35.00  and  without  requiring  it  to  put  up 
the  advance  examination  fee.  The  respondent  will  admit  In  its  gener- 
ality, but  will  show  this  state  of  facts,  as  before  explained — the  evidence 
will  show  that  this  $200.00  examination  fee  to  be  paid  in  advance,  had 
been  fixed  as  to  the  amount  not  only  because  it  had  been  determined 
that  sum  would  be  necessary  to  go  east  and  make  an  examination  of 
any  company,  no  matter  how  far  away  they  were,  but  because  the  at* 
tomey  general  had  said  that  it  would  not  be  illegal  or  violation  of  the 
law  to  collect  in  advance,  and  was  for  the  purpose  of  a  check,  as  it 
were,  upon  companies  trying  to  come  into  the  state  who  could  not 
pass  muster  upon  examination  by  the  insurance  department.  We  will 
admit  that  the  representations  were  made  to  the  Atlas  Company  that 
it  had  to  put  up  this  usual  $200.00  in  advance  to  cover  the  examination 
fee  when  it  was  made;  that  the  correspondence  did  occur,  and  that  Mr. 
Best  came  up  here,  but  when  Mr.  Best  came,  Mr.  Best  was  known  to 
the  insurance  department.  We  will  show  you  in  addition  to  what  Mr. 
Best  has  testified  to  himself  that  he  was  one  of  the  compilers  of  Best's 
Insurance  Report,  the  Bradstreet  of  the  insurance  world.  We  will  show 
you  that  the  insurance  department  of  Washington  considered  that  any 
company  that  Mr.  Best  would  recommend  would  be  above  reproach  and 
need  not  be  examined  at  all  without  something  came  up  in  the  future 
that  would  show  the  necessity  of  examination — in  other  words,  that 
Mr.  Best's  recommendation  would  be  a  hallmark  for  such  a  company; 
that  as  to  such  companies  there  could  be  no  necessity  of  an  advance 
fee,  nothing  at  all — they  could  come  in  with  safety,  without  question. 
So  Mr.  Best  was  told  had  the  department  known  that  he  was  behind 
this  company,  or  that  he  was  interested  in  this  company,  or  that  he 
was  a  friend  of  this  company,  it  would  have  let  the  company  in  without 
charging  it  any  advance  fee  for  its  examination,  because  the  department 
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considered  from  Mr.  Best's  standing  in  the  insurance  world  that  his  very 
recommendation  would  be  almost  equal  to  an  examination  and  the  de- 
partment would  not  need  to  concern  itself  about  examining  such  a  com- 
pany; ''and  we  say  to  you  now  that  any  company  you  want  to  recom- 
mend to  come  into  the  State  of  Washington  need  not  put  up  an  advance 
tee,  because  your  recommendation  would  take  the  place  of  such  advance 
fee  by  reason  of  the  department's  knowledge  of  your  honorable  life  and 
the  admirable  integrity  of  yourself  in  the  insurance  world."  And  that 
is  our  answer — will  be  our  answer  of  the  evidence  to  this  charge  of 
not  being  a  high  crime,  misdemeanor  and  malfeasance  in  ofBce — ^to  tell 
Mr.  Best  that  a  company  could  come  in  without  an  advance  fee  if  he 
represented  it,  and  willingly  withdrawing  a  demand  for  an  advance  fee 
from  a  company  that  Mr.  Best  did  recommend. 

Article  24,  which  is  the  last  remaining  article  upon  which  evidence 
has  been  offered,  none  having  been  offered  as  to  26  excepting  the  pel^ 
jury  charge,  which  we  have  necessarily  passed  over  in  chronological 
statement  of  the  evidence,  we  charge  by  the  evidence,  as  already  stated 
to  you,  and  as  we  will  show  by  the  books,  as  is  necessary  in  showing 
up  the  falsity  of  this  perjury  charge,  that  he  drew  no  salary,  commis- 
sions or  anything  from  the  association  except  flat  salary,  but  that  he 
drew  that  for  two  days  less  than  four  months.  I  have  already  stated 
to  you  what  the  evidence  would  show  in  regard  to  the  double  charge, 
the  charge  of  receiving  salary  at  both  ends  of  the  line.  The  portion  of 
this  article  citing  that  he  received  two  checks  to  cover  examination 
charges  made  of  said  association,  one  for  $100.00,  the  other  for  $200.00. 
which  was  greatly  In  excess  of  expenses  Incurred  In  making  such  ex- 
amination, I  deem  it  not  necessary  to  meet,  for,  as  I  recall,  no  testimony 
has  been  offered  on  that  feature.  If  there  was  any,  we  shall  meet  it  and 
explain  it.  The  fact  that  Mr.  Schively  wrote  on  November  5th  to  W.  T. 
Melvin  a  letter  in  which  lie  stated  the  association  was  one  of  the  most 
reliable  and  stable  stock  companies  in  the  state,  we  will  admit  by  our 
evidence  is  true;  but  by  our  evidence  we  will  establish  the  truthfulness 
of  that  statement  by  Mr.  Schively.  We  will  establish  by  Mr.  Schively 
that  he  left  this  company  solely  by  reason  of  the  fact  that  be  saw  it 
was  impossible  for  him  to  bring  the  warring  factions  together  or  to 
change  any  of  its  policies,  though  it  was  in  an  A  No.  1  financial  condi- 
tion. The  only  rock  ahead  of  it  was  the  need  of  available  assets  in 
money.  We  will  show  you  that  Mr.  Schively  was  aware  of  the  fact  that 
the  year  before  the  company  had  gone  along  swimmingly,  and  made 
all  kinds  of  money  notwithstanding,  because  they  had  been  financed  In 
Spokane  by  a  loan  of  $50,000  on  these  farmers'  notes  as  collateral;  and 
the  farmers'  notes  were  as  good  as  wheat  when  the  wheat  came  in— 
when  the  notes  were  carried  over  to  harvest  time.  And  the  company 
had  flourished  notwithstanding  its  policy  of  notes  instead  of  cash— 
premium  notes  instead  of  cash.  Because  It  had  done  so,  Mr.  Schively 
had  every  reason  to  believe  at  the  time  he  wrote  this  letter  that  the 
same  condition  of  affairs  would  exist  In  1907  and  in  1908;  and  if  it  did 
exist,  there  was  no  further  vulnerable  point  in  this  company.    We  will 


Digitized  by 


Google 


IMPEACHMENT  PROCEEDINGS  481 

show  you,  as  I  stated  this  morning,  that  it  was  the  pioneer  in  the  field, 
writing  an  Immense  amount  of  business,  making  an  immense  amount 
of  money,  taking  in  an  immense  number  of  premium  notes;  that  it  was 
stable,  It  was  the  best  concern  of  its  kind  in  the  state;  it  was  reasonable 
to  suppose  it  would  go  on  and  make  money  If  no  disaster  overtook  it. 
We  will  show  you  that  no  disaster  would  have  ever  overtaken  this  com- 
pany, notwithstanding  the  peculiar  methods  of  bookkeeping  and  finan- 
ciering introduced  by  Mr.  Schrock,  were  it  not  that  in  1907,  without 
waiting  upon  the  hypothecations  of  their  farmers'  notes  until  the  har- 
vest came  around,  creditors  fell  upon  the  property  and  their  immediate 
necessity  at  that  time  drove  them  into  the  court  of  bankruptcy,  into 
insolvency  proceedings;  but  later  the  insolvency  proceedings  were  dis- 
missed out  of  the  court — true,  upon  the  technical  grounds  that  the 
court  had  no  Jurisdiction  to  appoint  a  receiver,  but  we  will  show  you 
that  the  company  went  back  into  the  hands  of  Mr.  Schrock  and  his 
associates  and  went  along  during  that  time  all  right,  and  that  an 
attempt  was  made  to  piit  it  in  bankruptcy  in  the  state  court  before 
Judge  Poindexter;  and  upon  the  statement  of  one  of  the  creditors  in 
Judge  Poindexter's  court,  who  sought  the  receiver,  Judge  Poindexter 
refused  a  receiver  because  of  the  insufficiency  of  the  showing  to  estab- 
lish an  insolvency  upon  the  part  of  the  company.  Even  then — even 
after  it  had  had  the  blackening  of  the  first  receivership — it  was  still 
strong  enough  to  stay  in  business;  and  not  until  upon  a  second  appli- 
cation, made  still  later,  did  it  finally  get  into  the  hands  of  a  receiver. 
And  all  this  will  be  shown  for  the  purpose  of  establishing  that  at  the 
time  John  Schively  wrote  that  letter  in  November,  1906,  he  was  strictly 
within  the  statements  of  an  honest  man  that  the  company  was  a  stable 
company  and  a  good  company,  and  that  he  believed,  as  John  Schively, 
it  would  be  a  good  company  to  tie  to.  And  thus  we  leave  that  job  of 
high  crime,  misdemeanor  and  malfeasance  in  office. 

Article  25,  the  remaining  article,  is  the  perjury  article  which  was 
gone  over  this  morning. 

And  this,  gentlemen,  is  a  somewhat  involved  and  somewhat  detailed 
statement  of  the  evidence  that  we  will  produce  before  you  upon  this 
defense.  In  that  connection,  I  want  to  say  before  passing,  that  we  will 
show  in  connection  with  all  this  that  both  in  the  State  of  Washington 
and  throughout  the  insurance  world  your  insurance  department,  be- 
ginning before  the  time  of  the  first  charge  in  these  articles  up  to  the 
present  time,  has  stood  among  the  highest  in  the  insurance  world  as 
to  efficiency,  management,  fair  treatment  and  discipline  with  insurance 
companies.  We  will  show  you  that  the  department  during  those  times 
has  borne  and  still  bears  the  same  reputation  among  the  insurance  com- 
panies. We  will  show  you  that  since  the  passage  of  the  new  law  that 
you  gave  for  the  operating  of  this  department  at  your  last  legislature, 
the  insurance  companies  have  been  made  to  realize  and  feel  the  com- 
plete grip  upon  them  in  the  management  of  their  affairs  to  the  benefit 
of  the  insuring  public  In  this  state. 
—31 
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We  will  show  you  in  this  connection — I  had  almost  forgotten  it, 
and  I  deem  it  very  important,  because  in  this  Senate  are  sitting  several 
members  who  were  of  the  committee  of  the  House  two  years  ago  that 
I  want  to  refer  to — we  will  show  by  Mr.  Vanness,  if  we  can  get  him 
here,  for  whom  a  subpoena  has  been  issued,  that  he,  as  chairman,  aDd 
Messrs.  Sumner,  Condon,  Booth,  Piper,  Boone,  Paulhamus,  Paulsen, 
Minkler,  Stevenson,  Rosenhaupt,  Kennedy  and  Paulley,  as  members  of 
the  committee  two  years  ago,  Mr.  Paulhamus  acting  most  of  the  time 
as  the  examiner,  had  before  them  Mr.  Schively  lookiug  for  the  making 
of  a  greater  appropriation  for  the  management  of  the  affairs  for  the 
insurance  department;  that  at  that  time  those  gentlemen  had  explained 
to  them  the  charging  of  this  $200.00  advance  fee  for  examination  and 
the  charging  of  the  $200.00  flat  rate  for  examination,  and  they  were 
asked  for  remedial  legislation,  such  legislation  as  was  passed  here  at 
your  last  legislature,  and  for  more  appropriations,  in  order  that  these 
examinations  could  be  made;  and  the  statements  were  made  before  that 
committee  that  these  examinations  could  not  be  made  because  of  in- 
efficiency and  inadequacy  of  help  in  the  insurance  department,  and  that 
the  result  of  this  examination  by  the  committee  at  the  hands  of  Sena- 
tor Paulhamus  did  not  bring  any  relief  in  that  respect  or  any  increase 
of  the  appropriation.  This  will  be  shown  for  the  purpose  solely  of 
showing  that  these  practices  were  not  secret;  they  were  above  board; 
they  were  departmental  rules,  believed  to  be  correct  and  justified  by 
the  law.  and  respondent  was  without  any  guilty  purpose,  guilty  Intent 
or  guilty  scheme  of  any  kind  or  character;  and  for  the  purpose  of 
showing  that  they  were  not  matters  to  be  discovered  by  any  investigat- 
ing committee,  but  that  they  were  matters  of  general  knowledge 
throughout  the  state  and  of  the  members  of  this  legislature  two  years 
before  the  legislative  committee  was  appointed.  We  will  show  you  in 
this  connection  that  at  the  assembling  of  your  legislature  in  1909,  your 
present  insurance  laws,  which  safeguards  any  of  these  practices,  pre- 
vents any  of  these  practices,  amplifies  what  shall  be  done,  puts  all 
money  into  a  fund  in  your  treasury,  allows  no  emolument,  remunera- 
tion or  perquisites  of  any  kind  to  the  Insurance  department — a  good 
law  as  it  now  exists  upon  your  statute  book — 

Bt  Mr.  Manageb  Edge;  I  think  I  will  have  to  object  again  to 
counsel  rambling  off  as  to  past  legislatures  that  have  no  bearing  upon 
any  issue  in  this  case,  and  by  the  broadest  construction  of  the  evidence 
will  not  have  any  bearing  in  this  case. 

By  Mr.  Israel;  I  am  stating  the  very  identical  language  of  my 
answer. 

By  Mr.  Lee;  Now,  if  your  honor  please,  I  will  object  at  the  proper 
time  on  that  affirmative  answer,  and  at  this  time  we  object  to  any 
further  statements  of  that  kind. 

By  the  Presiding  Officer;     Did  you  demur  to  that? 

By  Mr.  Lee;  No.  because  we  did  not  want  to  encumber  the  record, 
but  at  the  proper  time  I  will  object  to  it,  to  that  testimony. 

By  the  Presiding  Officer:     You  may  proceed,  Mr.  Israel. 
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By  Mb.  Iseael:  The  evidence  will  show  you,  as  claimed  in  the 
answer,  that  this  was  a  departmental  rule,  and  I  shall  put  Assistant 
Attorney  General  Lee  upon  the  stand  to  show  that  John  Schively  pre- 
pared the  original  draft  of  the  Miller  bill  that  was  afterwards  with- 
drawn by  the  House  and  amended  and  put  back  and  passed  as  the 
Miller  bill.  I  think  I  will  show  you  by  the  testimony  of  Mr.  Miller 
that  Mr.  Schively  was  constantly  after  him,  requesting  him  not  to  let 
the  bill  get  lost  and  to  see  that  the  bill  did  not  fail  to  pass — and  the 
bill  did  pass.  And  this,  gentlemen,  is  the  general  outline  of  the  testi* 
mony  that  will  be  introduced  at  this  time  for  the  purpose  of  Justifying 
the  only  verdict  that  could  ever  be  written  at  any  time  as  to  any  one 
of  these  articles — the  verdict  of  not  guilty. 

[A  recess  was  taken  for  ten  minutes.] 

By  Mr.  Israel:  If  your  honor  please,  while  I  will  attempt  in  In- 
troducing all  of  the  future  testimony  to  keep  it  in  chronological  order, 
nevertheless,  one  of  my  witnesses  whose  testimony  only  goes  to  what 
will  be  the  later  proof  of  the  departmental  practice,  is  so  situated  in 
his  employment  in  the  treasurer's  office  In  Tacoma  that  it  is  working  a 
great  hardship  on  him  to  stay  here,  and  I  will  ask  permission  to  call 
him  out  of  order. 

By  the  Presiding  Officer:     Call  your  witness. 

J.  R.  Anderson,  being  a  witness  called  on  behalf  of  the  re- 
spondent, after  having  been  first  duly  sworn,  testified  as  follows : 

Direct  Examination — 

By  Mr.  Israel:     Q.   What  is  your  name? 

A.    J.  R.  Anderson. 

Q.    Where  do  you  live? 

A.    City  of  Tacoma. 

Q.    What  is  your  business? 

A.    I  am  a  deputy  in  the  county  treasurer's  office. 

Q.    Do  you  know  John  H.  Schively? 

A.     I  do. 

Q.    How  long  have  you  known  him? 

A.    Well,  possibly  eight  or  ten  years. 

Q.    Do  you  know  Sam  H.  Nichols,  who  was  secretary  of  state? 

A     Yes,  sir. 

Q.    How  long  have  you  known  Mr.  Nichols? 

A.    About  four  or  five  years,  I  suppose. 

Q.  I  will  ask  you  whether  you  ever  had  occasion  to  make  applica- 
tion to  the  insurance  department  of  the  State  of  Washington  for  the 
admission  of  an  insurance  company? 

By  Mr.  Lee:  Now,  if  your  honor  please,  we  object  to  that  as  im- 
material and  incompetent  to  any  of  the  articles  of  impeachment  in  any 
way.  It  is  in  no  way  material,  and  I  ask  that  my  objection  be  sustained 
unless  the  materiality  be  shown. 

By  the  Presiding  Officer:  I  will  hear  from  you,  Mr.  Israel,  as  to 
the  materiality. 

By  Ma.  Israel:    The  materiality  of  this  evidence  is  under  the  affirm- 
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ative  allegation  of  the  complaint  that  the  practice  of  charging  a  flat 
rate  of  $200  for  the  admission  in  advance,  for  the  admission,  charging 
a  rate  of  $200  for  the  examination  of  a  company  coming  into  the  State 
of  Washington  was  not  the  scheme  of  the  respondent,  John  Schively, 
but  was  the  general  hile  of  practice  and  a  rule  adopted  and  put  in  force 
by  his  superior  in  the  office  of  the  insurance  commissioner,  and  in  ac- 
cordance with  that  rule  and  with  that  practice.  This  defense  is  not 
only  made,  but  the  materiality  and  competency  of  this  evidence,  your 
honor,  has  been  recognized  in  this  trial,  has  already  been  recognized  in 
this  trial  by  the  permitting  of  the  reading  of  depositions  not  directed 
to  any  of  these  articles  of  impeachment,  but  to  similar  transactions, 
for  the  purpose,  under  the  law  as  laid  down  by  the  books,  that  such 
evidence,  under  the  exception  to  the  general  rule  of  evidence  making 
such  evidence  competent  when  it  is  necssary  to  prove  general  unlawful 
scheme  and  purpose  to  defraud.  The  materiality  of  the  evidence  goes 
to  the  establishing  that  instead  of  its  being  an  unlawful  scheme  and 
purpose  of  the  respondent  in  this  case  to  defraud,  that  it  was  the  carry- 
ing out  of  the  practice  and  departmental  rule  of  his  superior  in  the 
office  in  which  he  was  engaged. 

By  Mr.  Lee:  At  this  time  and  on  behalf  of  the  board  of  managers 
we  object  to  the  introduction  of  this  or  any  similar  evidence,  whether 
it  be  offered  as  an  affirmative  defense  or  any  other  defense.  I  object  to 
it  for  these  reasons.  The  only  issues  before  this  Senate  are  these:  Did 
J.  H.  Schively  do  the  things  with  which  he  is  charged  in  the  articles 
of  impeachment  or  did  he  not?  If  he  did  do  these  things,  was  it  or 
was  it  not  extortion?  If  it  was  extortion,  is  it  or  is  it  not  impeachable? 
I  care  not  what  Sam  H.  Nichols  did,  or  what  the  departmental  practice 
was.  I  say  that  the  testimony  does  not  in  any  way  concern  any  article 
of  impeachment,  and  I  challenge  counsel  to  show  me  how  it  does.  And 
I  submit  to  your  honor,  if  we  are  going  to  take  up  the  time  of  this 
Senate  in  proving  what  the  departmental  practice  was  that  was  en- 
forced for  the  last  generation,  where  will  we  get  off?  Counsel  has  stub- 
bornly fought  for  the  rules  of  evidence  which  obtain  in  criminal  trials. 
You  see  what  he  is  trying  to  do  with  this  Senate.  Counsel  knows  he 
is  beyond  the  range  and  field  of  evidence.  If  he  is  willing  to  adopt  the 
theory  adopted  by  the  board  of  managers,  then  perhaps  he  might  be 
given  the  latitude,  but  I  say  it  is  not  relevant  or  material  or  has  not 
the  remotest  bearing  upon  these  articles  charged  in  these  articles  of 
impeachment.  How  can  anything  that  transpired  four  or  five  or  six 
years  ago  have  any  bearing  upon  an  alleged  crime  committed  in  the 
last  two  years?  And  I  submit  that  it  Is  highly  incompetent,  irrelevant, 
and  immaterial  and  entirely  foreign  to  the  issues  before  the  bar  of  the 
Senate.  I  again  repeat  and  ask  your  honor  to  give  us  a  ruling  upon  it 
at  this  time,  and  we  have  reserved  the  right  to  object  at  this  time  and 
counsel  knows  it  is  our  right,  and  any  well-informed  lawyer  knows  that 
we  challenge  this  evidence  not  as  to  its  sufficiency  but  as  to  its  char- 
acter and  as  to  its  competency;  and  I  again  call  the  attention  of  the 
chair  and  the  Senate  to  the  issues,  which  are  these:     Did  Schively 
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commit  the  offenses  alleged  In  the  articles  of  impeachment?  Did  he 
or  did  he  not?  If  he  did,  is  it  a  crime?  That  is  for  this  Senate  to 
determine;  and  if  it  is  a  crime,  is  it  an  impeachable  crime?  And  these, 
if  the  court  please,  are  the  only  three  Issues  before  this  Senate. 

By  Mb.  Israel:  The  issues  before  this  Senate  upon  this  class  of  the 
articles  of  impeachment  are  denominated  by  the  gentleman  as  extor- 
tion. It  has  long  been  conceded  by  the  eminent  counsel  in  the  attorney 
general's  office  as  their  reasons  for  the  Impeachment  proceeding,  that 
the  facts  under  which  these  moneys  were  paid  were  not  a  violation  of 
any  criminal  statutes  of  the  state,  that  there  Is  no  statute  on  the  books 
that  these  parties  could  find  that  would  be  sufficient  to  sustain  a  crim- 
inal charge  of  extortion.  If  there  be  an  extortion  at  all,  it  is  the  moral 
extortion  of  assuming  to  get  the  possession  in  specified  cases  of  a  differ- 
ent amount  of  money  than  would  be  paid  by  others  for  the  same  services 
in  the  same  capacity — in  other  words,  a  guilty  intent,  a  guilty  scheme 
and  purpose  under  an  isolated  or  series  of  isolated  instances  to  get 
money  that  would  not  be  charged  to  some  one  else.  Now,  while  that 
might  be  possible  as  to  an  individual  in  or  out  of  office,  or  might  be 
possible  in  an  inferior  or  a  superior,  it  would  not  be  possible  in  an 
inferior  where  he  was  operating  under  a  fixed  and  departmental  rule 
of  his  superior.  The  element  of  individual  criminal  intent,  individual 
scheme  and  purpose,  is  destroyed.  That  is  part  of  the  affirmative  de- 
fense made  to  these  articles,  and  part  and  parcel  of  this  respondent's 
defense  in  this  matter.  We  have  heard  from  the  beginning  here  that 
moral  obliquity  was  as  reprehensible  as  legal  obliquity.  Now  they 
would  change  their  position  and  get  back  to  that  which  is  more  tech- 
nical than  the  law  upon  which  they  have  been  attempting  to  try  this 
case  and  violate  the  law  of  criminal  intent,  though  the  law  says  you 
must  prove  intent  before  you  can  prove  the  crime,  and  I  submit  that 
this  testimony  is  relevant  and  should  be  considered  and  allowed  to  be 
considered  by  this  Senate  in  determining  whether  or  not  this  man  com- 
mitted any  misdemeanor  or  felony  or  malfeasance  in  what  he  did  under 
the  circumstances  controlling  him  when  he  did  it;  and  in  order  to 
know  the  circumstances  under  which  he  did  it,  it  is  necessary  to  know 
what  the  general  practice,  if  there  was  any,  was  at  the  time — not  at 
some  remote  time,  but  at  the  time  obtaining  in  the  office  in  which  he 
was  and  in  which  the  superior  head  had  the  guiding  and  ordering. 

By  Mb.  Lee:  From  the  very  beginning  of  this  trial  the  distinguished 
gentleman  who  represents  the  respondent  has  attempted  to  force  this 
board  of  managers  to  the  position  that  in  order  to  show  Mr.  Schively 
was  guilty  of  the  crime  of  extortion,  we  had  to  prove  intent,  and  we 
have  Just  as  insistently  and  vigorously  taken  the  position,  and  continue 
to  take  it  in  spite  of  his  ingenious  ramblings,  that  a  man  who  takes 
an  unlawful  fee  under  color  of  public  office  is  guilty — if  we  don't  show 
an  intent.  When  the  proper  time  comes,  we  will  present  to  this  Senate 
authorities  unanimously,  and  without  exception,  showing  that  intent  is 
not  necessary ;  that  the  mere  collection  of  the  fee  unlawfully  under  color 
Of  public  office  constitutes  the  crime  of  extortion.    So  much  on  that  part 
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Of  counsel's  argument,  which  Is  not  at  all  in  point.  Now,  come  back 
to  the  question  in  issue.  What  do  we  care  if  Sam  Nichols  charged  nine 
hundred  for  the  examination  of  a  company?  John  Schively,  as  deputy 
insurance  commissioner,  under  the  powers  and  prlylleges  of  his  superior 
offlcer,  could  receive  remittances,  issue  and  revoke  licenses,  and  make 
examinations— « 

Bt  Mr.  Israel:     When  did  you  show  that? 

Bt  Mr.  Lee:  In  our  argument,  and  up  to  this  time  it  has  not  been 
successfully  met;  and  furthermore,  the  statutes  of  the  State  of  Wash- 
ington, which  were  read  to  the  Senate,  say  that  when  a  man  takes  more 
fees  than  he  is  by  law  entitled  to,  under  the  color  of  public  olBce,  that 
constitutes  the  crime  of  extortion.  We  contend  that  at  this  time  this 
is  not  competent  testimony  that  is  offered.  It  is  offered  for  no  other 
purpose  than  to  encumber  the  record  in  this  case  and  fog  the  issues. 
Either  Schively  did  or  did  not  take  this  money;  he  is  either  guilty  or 
he  is  not  guilty  of  the  offense;  he  is  either  impeachable  for  the  offense 
or  he  is  not.  Those  are  the  only  three  issues  before  the  bar  of  this 
Senate.  I  won't  quote  any  more  authorities  on  this,  first,  because  I  do 
not  care  to  take  the  time  of  the  Senate,  and,  second,  I  do  not  think  it 
is  legitimate  reply  argument;  but  I  will  say  that  Massachusetts  and 
Illinois  authorities  have  held  that  even  where  an  established  custom  and 
practice,  that  even  where  illegal  fees  are  extorted,  in  advance,  it  is  no 
•xcuse  for  the  defense  to  say  that  their  predecessors  have  done  it 
Neither  can  this  defendant  In  his  defense  say  that  when  a  man  receives 
an  order  from  his  superior  officer,  when  that  order  is  contrary  to  the 
law,  and  the  statutes  of  the  state,  "My  superior  told  me  to  do  it."  That 
is  Just  as  elementary  as  the  many  other  questions  we  have  to  discuss 
here.  It  is  for  the  Senate  to  say  that — ^when  the  time  comes  for  them 
to  vote  and  render  its  judgment — ^whether  or  not  Schively  committed 
this  offense,  and  whether,  if  he  did  commit  the  offense,  it  is  an  impeach- 
able  offense.  In  this  connection  I  challenge  the  attention  of  the  Senate 
to  Pierce's  Code,  Sec.  5621,  which  was  the  law  during  Mr.  Schlvely's 
tenure  in  office.  I  only  quote  that  portion  which  is  directly  in  point 
here.  "The  commissioner  may,  whenever  he  deems  it  necessary,  either 
in  person  or  by  his  deputy,  repair  to  the  general  office  of  such  non- 
resident organization,  wherever  the  same  may  be,  and  make  an  exami- 
nation"— and  there  is  another  section  of  the  code  stating  that  the  deputy 
insurance  commissioner  is  given  the  rights,  powers  and  privileges  of 
his  superior  officer — 

By  Mb.  Israel:     When? 

By  Mr.  Lee:  In  the  absence  of  or  through  the  inability  of  the  in- 
surance commissioner  to  do  so.  Now,  my  distinguished  friend,'  [ad' 
dressing  Mr.  Israel]  you  have  asked  for  a  liberal  construction  from  this 
Senate  in  reading  the  statutes  of  this  state  today.  What  does  inability 
mean — sick — on  his  deathbed?  No,  sir;  it  means  when  legitimately 
engaged  in  the  performance  of  his  duties  as  secretary  of  state;  that 
when  these  companies  want  to  come  in,  and  his  duties  as  secretary  of 
state  prevent  him,  his  deputy  can  take  care  of  them.    I  have  confined 


Digitized  by 


Google 


IMPEACHMENT  PROCEEDINGS  437 


my  remarks  simply  to  the  construction  laid  down  by  counsel,  but  I 
submit  to  your  honor  that  In  summing  It  all  up  It  expresses  the  rule 
and  the  law — the  only  question  plainly  before  this  Senate  Is,  did  or  did 
not  Mr.  Schively  do  these  things?  Did  or  did  not  he  commit,  or  is  he 
guilty  of  this  crime?  If  he  Is  guilty  of  this  crime,  is  or  is  it  not  im- 
peachable? And  everything  else,  I  submit,  as  a  pure  elementary  propo- 
sition of  law,  is  immaterial,  Incompetent  and  irrelevant. 

By  the  Presiding  Officeb:  Will  Senators  Knickerbocker  and  Rosen- 
haupt  come  to  the  chair. 

By  the  Presiding  Officer:  The  determination  of  this  challenge  of 
the  testimony  of  this  witness  is  very  far-reaching  in  its  effect  on  a 
great  many  questions  which  appear  to  me  would  be  decisive  of  the 
admissibility  of  a  great  deal  of  testimony  which  is  proposed.  On  the 
part  of  the  defendant.  It  is  alleged,  sought  to  be  proven,  according  to 
the  statement  of  counsel,  that  a  departmental  order  was  made  by  the 
secretary  of  state  under  the  advice  of  the  then  acting  attorney  general ; 
that  the  respondent  was  acting  as  deputy  and  in  a  subordinate  position, 
and  that  in  order  to  render  this  offense  impeachable  before  this  bar  the 
intent  is  an  element  which  must  be  shown.  The  testimony  which  is 
offered  at  this  time  does  not  bear  directly  upon  that  question,  and  to 
my  mind  could  not  be  admitted  unless  it  were  followed  by  such  proof 
as  would  show  that  the  department  of  Insurance,  acting  under  its  legal 
advisor,  had  promulgated  a  rule  which  would  substantially  have  the 
force  of  a  law. 

By  Mr.  Israel:  I  said  I  was  putting  this  witness  on  out  of  order. 
It  was  my  intention  to  connect  up  my  testimony  with  everything  I 
stated  in  my  opening  statement. 

By  the  Presiding  Officer:  I  understand.  This  testimony  is  offered 
at  this  time  admittedly  out  of  order,  and  unless  it  is  followed  by  testi- 
mony such  as  I  have  Indicated,  such  as  counsel  for  respondent  claims 
can  be  shown,  it  will  be  stricken.    What  was  the  question? 

By  Mr.  Israel:  The  question  was,  did  you  have  reason  to  apply 
for  the  examination  of  a  company  for  the  purpose  of  verifying  Its  report 
and  doing  business  in  the  State  of  Washington? 

By  the  Presiding  Officer:     That  was  a  preliminary  question? 

By  Mr.  Israel:     Tes. 

By  the  Presiding  Officer:  The  witness  may  answer  that  and  you 
may  proceed  to  the  next  question. 

A.  I  was.  if  your  honor  please — I  would  have  to  qualify  that,  be- 
cause I  would  have  to  answer  '*no"  to  that  question. 

Q.  Did  you  ever  have  occasion  to  have  any  dealings  with  the  in- 
surance department  relative  to  the  examination  of  an  insurance  com- 
pany? 

A.     Yes.  sir. 

Q.    Who  was  the  person  that  you  had  the  first  communication  with? 

A.  I  would  state  that  I  cannot  give  dates.  It  was  about  two  or 
three  years  ago.  Mr.  Schively  met  me  on  the  street,  and  said.  "Mr. 
Anderson,  the  order  you  represent  has  been  doing  business  in  the  state 
for  a  number  of  years,  and  has  never  been  examined,  and  it  will  be 
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necessary  to  have  the  affairs  of  your  order  examined.**  I  told  him, 
"All  right,  Mr.  Schively;  our  books  are  open,  and  we  are  only  too  glad 
to  have  our  order  and  Its  affairs  examined."  Mr.  Schively  then  told 
me — 

By  Mb.  Lee:  What  question  is  all  of  this  testimony  in  response 
to?    Is  this  responsive? 

By  the  Presiding  Officeb:     It  is  not  responsive. 

By  Mb.  Israel:  Q.  Just  wait  a  moment,  Mr.  Anderson.  Detail  now 
all  that  occurred,  if  anything,  between  yourself  and  John  Schively  and 
Samuel  H.  Nichols  regarding  the  charge  for  such  examination? 

By  Mr.  Lee:  I  object  to  that  for  the  same  reason — for  the  reason 
that  it  does  not  bear  upon  any  of  these  articles  of  impeachment,  and 
it  does  not  in  any  way  concern  the  articles  of  the  case. 

By  the  Presiding  Officeb:  Have  you  not  raised  the  point  and 
offered  proof  to  show  a  fixed  scheme  or  purpose  on  the  part  of  the 
department — 

By  Mb.  Lee:  Not  a  fixed  scheme  or  purpose  on  the  part  of  the 
department.  Every  deposition  that  was  offered  in  this  case  by  the 
managers  was  to  the  effect  that  J.  H.  Schively  made  these  representa- 
tions to  these  companies  and  received  the  money  from  these  companies 
and  entered  these  companies,  and  in  no  case  made  an  examination  of 
these  companies.    Now — 

By  Mb.  Isbael:  And  you  have  attempted  to  prove  a  fixed  scheme 
and  purpose  on  the  part  of  Schively — 

By  Mb.  Lee:  Certainly,  but  not  on  the  part  of  Mr.  Nichols,  and  not 
a  departmental  policy  or  practice,  but  on  the  part  of  Schively  acting 
as  deputy  insurance  commissioner  of  this  state,  and  under  color  of 
public  office.  Now,  what  purpose  can  be  served  here  by  showing  what 
dealings  this  man  had  with  Sam  Nichols? 

By  the  Pbesidino  Offices:  And  all  of  those  depositions  were  ad- 
mitted for  the  sole  purpose  of  either  showing  intent  on  the  part  of  the 
defendant,  or  a  fixed  scheme  and  purpose,  implying  intent? 

By  Mr.  Lee:     Or  negativing  the  knowledge  of  mistake. 

By  the  Presiding  Officer:  Or  negativing  the  knowledge  of  mis- 
take; and  there  were  some  eleven  depositions  introduced  for  that  pur- 
pose. You  were  endeavoring  to  show  a  fixed  scheme  on  the  part  of 
Mr.  Schively  by  a  series  of  similar  acts.  Now,  what  is  the  purpose  of 
this  testimony? 

By  Mr.  Israel:  To  show  it  was  not  Mr.  Schively*s  fixed  scheme, 
but  a  departmental  rule. 

By  Mr.  Lee:  If  Mr.  Israel  wants  to  take  the  stand,  we  will  cross- 
examine  him,  but  he  has  no  right  to  sit  here  now  and  offer  his  state- 
ments of  what  it  was  or  what  it  was  not. 

By  Mr.  Israel:  [Continuing]  Of  course,  your  honor,  with  the  other 
testimony  that  clusters  about  this — 

By  Mr.  Lee:  Mr.  President,  is  there  anything  else  before  the 
house — 
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By  the  Pbesidino  Offices:  Just  a  moment;  we  are  consulting 
liere. 

Bt  Mb.  Lee:  Counsel  was  talking  down  here  and  I  did  not  know 
what  was  before  the  house. 

By  the  PBE8ion«o  Offices:  I  will  rule  in  this  matter  that  this 
testimony  may  be  gone  into  merely  as  a  tentative  proposition  and  will 
be  stricken  unless  it  be  followed  up  as  indicated  by  counsel  for  re- 
spondent, showing  a  departmental  rule,  under  the  instruction  of  the 
legal  authority  of  the  department,  the  attorney  general. 

Q.  Now.  proceed  and  detail  what  occurred  with  Mr.  Schively  and 
Mr.  Sam  Nichols?     Give  us  the  whole*  story,  Mr.  Anderson. 

A.  When  I  told  Mr.  Schively  that  we  were  only  too  glad  to,  and 
anxious  to  have  our  order  examined,  he  then  said.  "Tour  order  has  its 
headquarters  in  Toledo,  Ohio."  I  told  him,  "Yes,  it  is  in  Toledo,  Ohio," 
and  he  said,  "Well,  there  would  be  a  charge  for  going  back  there  to 
examine  that  order,"  and  I  asked  him  how  much,  and  he  said  four 
hundred  dollars;  and  I  said,  "Mr.  Schively,  we  will  never  pay  that 
I  am  the  state  representative  of  the  order" — 

By  Mb.  Lee:     I  object  to  that  on  the  ground  that  it  is  immaterial. 

By  Mb.  Isbael:     Q.  Yes.  just  state  what  occurred,  Mr.  Anderson. 

A.  Mr.  Schively  said  that  would  be  the  charge  to  go  to  Toledo, 
Ohio,  and  examine  the  affairs  of  the  order,  and  I  told  him  that  we 
simply  would  not  pay  it.  I  said,  "I  will  advise  against  it,"  and  he 
left,  and  in  a  week  or  ten  days,  I  met  him  again — 

Q.  Did  he  say  anything  at  that  time  about  his  inability  to  make 
any  change  in  that? 

A.  I  do  not  know  that  he.  did  at  the  first  time.  The  second  time 
he  asked  me  about  it  I  told  him  that  I  would  not  pay  four  hundred 
dollars,  and  I  would  recommend  against  it — that  is  at  the  second  time 
— and  he  said,  "Well,  Mr.  Anderson,  that  is  the  best  I  can  do  for  you. 
You  will  have  to  see  Mr,  Nichols,"  and  I  told  him  I  could  not  go  over 
to  see  Mr.  Nichols.  He  then  told  me  that  Mr.  Nichols  would  be  at  the 
Donnelly  hotel  within  the  next  week  or  ten  days,  and  that  he  would 
call  me  up,  and  that  whatever  arrangements  I  could  make  with  Sam, 
as  he  called  him,  would  be  satisfactory  to  him.  It  may  have  been  a 
week  or  ten  days  after  that  Mr.  Nichols  came  to  Tacoma  and  called 
me  up,  and  I  went  down  and  met  him  at  the  Donnelly  hotel,  and  he 
then  told  me  that  the  order  should  be  examined.  I  told  him  we  were 
perfectly  willing,  but  would  not  agree  to  that  price — if  the  price  was 
four  hundred  dollars.  I  said,  "It  is  no  use,  Mr.  Nichols;  I  will  recom- 
mend against  it,  and  we  will  fight  it";  and  then  he  proposed  to  com- 
promise to  three  hundred  dollars,  and  I  objected  to  that,  and  finally 
he  said  two  hundred  dollars.  I  told  Mr.  Nichols  that  I  would  agree 
to  two  hundred  dollars  upon  one  condition,  and  that  is  when  he  got 
back  to  Olympia  to  his  office  that  he  would  write  me  a  letter  stating 
that  our  order  had  to  be  examined  under  the  laws  of  the  state,  and 
that  he  should  put  the  price  in  it,  and  that  I  would  then  take  it  to 
the  senate  of  our  supreme  body  and  would  have  an  order  passed  pro- 
viding for  the  payment  of  this  two  hundred  dollars  for  the  examina- 
tion. Nichols,  in  the  course  of  three  or  four  days  or  a  week,  wrote  me 
a  letter,  stating  these  facts  Just  as  I  required  them,  and  I  took  his 
letter  and  went  back  to  the  supreme  body  and  had  the  appropriation 
passed  in  the  senate  of  the  National  Union  for  the  examination  of  our 
order. 

Q.    Was  it  made? 
A.    It  was  made. 
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CrosS'Examin  ation — 

By  Mr.  Lee:     Q.   What  Is  your  occupation  at  the  present  time? 

A.    Deputy  in  the  county  treasurer's  ofBce  of  Pierce  county. 

Q.    Were  you  subpoenaed  here? 

A.    Yes,  on  Wednesday  night. 

Q.  Did  you  talk  with  Mr.  ^c^^vely  or  Mr.  Israel  before  you  took 
the  stand? 

A.    Very  little. 

Q.    How  much,  if  any? 

A.    About  my  testimony,  nothing. 

Q.    About  other  matters? 

A.    Just  simply  a  common,  ordinary  talk. 

Q.  Did  they  know  anything  about  what  your  testimony  would  be 
until  you  got  on  the  stand  here? 

A.  I  think  Mr.  Schively  did.  I  told  Mr.  Madge  the  other  day 
when  he  came  over  to  see  me. 

Q.  Did  you  tell  Mr.  Madge  what  you  were  going  to  testify  in  this 
case? 

A.    No,  sir. 

Q.    What  did  you  tell  him  about  the  testimony? 

A.  He  said  our  order  had  been  examined  and  we  had  paid  a  fee, 
and  that  some  one  was  going  to  subpoena  us;  I  did  not  know  at  the 
time  who  he  was. 

Q.    Who  is  Mr.  Madge? 

A.    I  believe  he  is  in  one  of  the  departments  here. 

Q.    What  department? 

A.    I  think  he  is  in  the  insurance  department. 

Q.    Do  you  know  whether  or  not  he  is? 

A.    No,  sir;  I  would  not  say  so. 

Q.    At  the  time  you  were  talking  to  him  did  you  know  who  he  was? 

A.    Yes.  I  knew  it  was  Mr.  Madge. 

Q.  Did  you  not  know  he  was  deputy  insurance  commissioner  at 
the  present  time? 

A.  I  did  not  know,  and  I  do  not  know  now,  he  is  a  deputy  in8u^ 
ance  commissioner. 

Q.  Do  you  know  whether  or  not  Mr.  Schively  knew  what  you  in- 
tended to  testify  before  you  took  the  stand? 

A.    He  might  have;  I  don't  know  that  he  did. 

Q.    Did  you  have  any  talk  with  him  about  it? 

A.    Yes,  but  I  did  not  tell  what  I  was  going  to  testify. 

Q.    Did  Mr.  Israel  know  what  you  were  going  to  testify  to? 

A.  Why,  he  even  did  not  know  how  to  frame  his  question  a  while 
ago.    That  shows  you. 

Q.    Did  anybody  frame  your  questions  or  answers? 

A.     No,  sir;  I  do  not  recall  anything  of  that  kind. 

Q.  When  did  you  say  you  first  had  the  transaction  with  Mr. 
Schively? 

A.    That  was  on  the  street;   I  talked  with  him  on  the  street. 

Q.    He  told  you  what  the  charge  would  be? 

A.    Yes,  he  said  it  would  be  four  hundred  dollars. 

Q.    Did  he  say  at  that  time  they  had  a  sliding  scale? 

A.     No,  sir. 

Q.    That  it  would  be  no  more  and  no  less  than  four  hundred  dollars? 

A.  He  said  it  was  worth  four  hundred  dollars  to  go  to  Toledo  to 
examine  our  order. 
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Q.  Did  he  say  whether  or  not  he  would  go  If  the  money  was  paid 
to  him? 

A.  He  said  he  would  go.  He  said  if  four  hundred  dollars  was 
paid  to  him.  he  would  go  to  Toledo  and  examine  the  company.  That 
is  not  the  way  he  said  it.  He  said  the.  charge  for  'going  to  Toledo  wad 
four  hundred  dollars. 

Q.    But  you  said  a  moment  ago  he  was  going? 
A,    He  did  the  examining. 

Q.  In  other  words,  the  entire  transaction  was  to  be  handled 
through  Mr.  Schively,  if  the  four  hundred  dollars  was  paid? 

A.  Tou  can  put  it  that  way  if  you  want  to.  I  am  not  saying  that 
He  said  he  would  charge — that  the  charge  for  examining  our  order 
would  be  four  hundred  dollars  for  going  to  Toledo. 

Q.    And  if  the  amount  were  paid,  he  would  go  to  Toledo? 

A.    Yes. 

Q.  In  other  words,  if  the  transaction  were  completed,  it  would  be 
by  him? 

A.    Yes. 

Q.    He  never  said  anything  about  Nichols  the  first  time? 

A.    No.  sir. 

Q.  Nichols  was  brought  in  and  sent  the  letter  when  he  found  that 
you  were  stubborn  and  wouldn't  pay  that  amount? 

A.    On  the  second  visit,  yes. 

Q.    Do  you  know  whether  or  not  the  examination  was  made? 

A.  The  secretary  of  the  order  reported  to  me  that  the  examination 
had  been  made. 

Q.    Do  you  know  who  made  the  examination? 

A.    He  said  Schively  had. 

Q.  Mr.  Schively  finally  did  go  to  Toledo  and  finally  made  the  ex- 
amination in  person? 

A.    Yes. 

Q.    Was  Nichols  there? 

A.     I  do  not  know  as  he  was  there. 

Q.    So  far  as  you  know,  was  he  there? 

A.    I  have  no  knowledge  of  his  being  there. 

Q.  Now,  it  never  came  directly  to  your  knowledge  that  Mr.  Schively 
made  the  examination? 

A.  No,  sir;  but  the  secretary  of  the  senate  reported  that  Mr, 
Schively  had  been  there  and  made  the  examination. 

Q.    Did  he  mention  any  other  names  other  than  Schively? 

A.    No,  sir. 

Q.    The  money  was  paid  to  Schively? 

A.    The  secretary  so  said. 

Q.     The  two  hundred  dollars? 

A.     Yes,  sir. 

Q.  So  that  the  entire  transaction  was  through,  with  and  by 
Schively,  wasn't  it,  with  the  exception  of  this  conversation  with  Mr. 
Nichols? 

A.  No,  sir;  on  the  strength  of  the  letter,  the  appropriation  was 
made  for  the  examination. 

Q.     Do  you  know  where  that  letter  is? 

A.  I  wrote  for  it  as  soon  as  I  was  subpoenaed,  and  it  has  not  had 
time  to  get  back  yet. 

Q.    When  was  the  letter  written? 

A,    About  three  years  ago. 
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Q.    How  do  you  remember  the  contents  of  it? 

A.  Because  I  stated  what  the  contents  should  be  before  the  letter 
was  written. 

Q.  Have  you  had  any  occasion  to  refresh  your  recollection  upon 
this  letter? 

A.    No,  sir. 

Q.    You  are  perfectly  sure  at  this  time  as  to  what  it  contained? 

A.    Yes,  sir. 

Q.    Who  asked  you  to  write  for  that  letter? 

A.  Nobody  asked  me  to  write  for  that  letter.  I  attend  to  the 
order's  business  in  this  state,  and  have  for  the  last  seventeen  years. 

Q.    Did  you  write  a  letter  after  you  were  subpoenaed? 

A.    What  letter? 

Q.    The  letter  regarding  this  transaction? 

A.  Immediately  after  I  ascertained  from  Mr.  Madge  I  would  be 
subpoenaed,  I  wrote  for  it. 

Q.  So  that  after  Mr.  Madge,  the  deputy  Insurance  commissioner  of 
this  state,  informed  you  that  you  would  be  subpoenaed,  then  you  got 
together  all  this  data,  did  you? 

A.    No,  sir. 

Q.    Or  you  attempted  to? 

A.    No,  I  attempted  nothing. 

Q.    You  attempted  to  get  the  letter,  didn't  you? 

A.  I  wrote  for  the  letter.  There  was  no  attempt  about  It  I 
did  it. 

[Witness  excused.] 

John  H.  Schively,  the  respondent  herein,  produced  as  a  wit- 
ness for  and  on  his  own  behalf,  being  first  duly  sworn,  testified 
as  follows: 

Direct  Examination — 

By  Mr.  Israel:     Q.   What  is  your  name? 

A.  John  H.  Schively. 

Q.  How  old  are  you? 

A.  Fifty  years  of  age. 

Q.  Where  do  you  reside? 

A.  In  Olympia. 

Q.  What  is  your  business? 

A.  I  am  state  insurance  commissioner. 

Q.  How  long  have  you  been  occupying  that  ofBce? 

A.  Since  the  13th  of  January  of  the  present  year. 

Q.  When  were  you  elected  to  It? 

A.  On  the  day  In  November  which  was  the  general  election  day 

of  the  state  in  1908. 

Q.  Have  you  any  family? 

A.  I  have  a  wife  and  five  children. 

Q.  Where  are  your  children?  Begin  with  the  whereabouts  of  the 
elder. 

A.  My  oldest  Is  a  boy,  at  present  a  cadet  at  West  Point. 

Q.  The  next  one? 

A.  My  second  is  a  daughter,  employed  at  present  as  a  stenographer 
in  the  insurance  department. 
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Q.    The  third  one? 

A.  My  third  is  a  daughter,  at  present  spending  her  summer  yaca« 
tion  at  home,  a  student  at  the  State  University. 

Q.    Your  fourth? 

A.  My  fourth  is  a  boy.  bom  in  the  state,  at  present  working  with 
a  surveying  crew  in  Pierce  county. 

Q.    Your  fifth? 

A.  My  fifth  is  a  boy  at  home  working  for  the  contractor  fixing  the 
streets  of  Olympia. 

Q.    Is  your  wife  living? 

A.    My  wife  is  living,  in  Olympia. 

Q.    How  long  have  you  lived  in  Olympia? 

A.    Since  about  the  11th  day  of  January,  1901. 

Q.    What  was  the  occasion  of  taking  up  your  residence  in  Olympia? 

A.  I  was  appointed  deputy  insurance  commissioner  by  Sam  H, 
Nichols. 

Q.    What  office  did  Sam  H.  Nichols  occupy  at  that  time? 

A.    He  was  secretary  of  state  and  ex-offlcio  insurance  commissioner. 

Q.  How  long  were  you  deputy  insurance  commissioner  under  Sam 
H.  Nichols? 

A.  A  period  of  eight  years  and  the  difference  of  days  between  the 
time  of  appointment  at  that  time  and  the  going  into  effect  of  the  pres- 
ent law,  probably  two  days.  From  1901,  January  11th,  until  January 
13th,  1909. 

Q.  Prior  to  your  appointment  to  the  office  of  deputy  insurance 
commissioner,  had  you  held  any  other  offices  in  the  State  of  Wash- 
ington? 

A.  I  was  once  a  member  of  the  legislature  of  this  state,  if  that  is 
a  public  office. 

Q.    What  year? 

A.     1895. 

Q.    Have  you  occupied  any  political  offices? 

A.  I  was  the  chairman  of  the  republican  state  central  committee 
in  the  campaign  of  1898  and  succeeded  myself  in  the  campaign  that 
followed,  in  1900. 

Q.  Mr.  Schively,  I  wish  you  would  explain  to  the  senators  the 
procedure  that  is  gone  through  with  an  insurance  company  that  de- 
sires to  enter  the  State  of  Washington  for  the  purpose  of  doing  busi' 
ness. 

By  Mr.  Lee:     What  time,  Mr.  Israel,  present  or — 

Q.  Well,  within  the  times  of  these  articles  of  impeachment — within 
the  time  we  will  say  from  1906  until  the  passing  of  the  Miller  bill  in 
1909. 

A.  Ordinarily  a  company  desiring  to  enter  to  the  transaction  of 
business  to  this  state  sends  a  letter  to  the  department  and  asks  for  a 
copy  of  the  insurance  laws  of  the  state.  Succeeding  this,  the  com- 
pany writes  for  the  appropriate  blanks  and  other  information  required. 
The  blanks  are  sent  to  the  company  with  a  letter  of  instruction. 

Q.  What  do  these  blanks  consist  of  and  this  letter  of  instruction, 
in  a  general  way? 

A.  These  blanks  consist  of  a  large  blank  statement  form  prepared 
by  the  convention  of  insurance  commissioners  of  the  United  States, 
asking  questions  concerning  the  capital  stock,  the  resources,  the  in- 
come, the  disbursements  and  all  other  matters  as  to  the  financial 
standing  of  the  company,  its  assets,  its  liabilities,  its  resources,  how 
these  assets  are  invested. 
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Q.    What  is  covered? — 

A.  Further  than  that,  I  beg  your  pardon,  I  have  only  answered 
half  of  your  question.  Further  than  that,  a  circular  letter  is  sent 
giving  information  as  to  the  fact  that  certified  copies  of  the  articles  of 
incorporation  are  also  required. 

Q.  What  is  the  contents  of  this  pamphlet  of  insurance  laws  of 
which  you  speak? 

A.  Covers  every  insurance  law  of  the  state,  so  far  as  the  depart- 
ment knows. 

Q.  Is  there  incompassed  in  this  insurance  pamphlet  the  section  of 
the  insurance  law  defining  the  charges  and  payment  that  is  to  be  made 
for  examination  of  companies;  does  that  law  also  go  in  the  pamphlet? 

A.    Yes,  sir. 

Q.  Before  taking  up,  Mr.  Schively,  the  articles  of  impeachment 
here  seriatim,  and  for  the  purpose  of  getting  behind  us  involved  de- 
tails of  article  25,  I  am  going  to  direct  your  attention  now  away  from 
the  insurance  department  and  to  the  Live  Stock  Company  for  the  pur- 
pose of  covering  articles  24  and  25,  article  24  being  directed  to  your 
having  received  certain  examination  fees  while  a  member  of  the  cor- 
poration, in  the  person  of  deputy  insurance  commissioner,  and  having 
received  pay  from  both  the  secretary  of  state's  oflBce  and  the  company, 
and  article  25.  in  which  it  is  alleged  that  you  committed  perjury  before 
the  grand  jury  in  Spokane  county  in  swearing  that  you  were  working 
for  the  company  upon  a  salary  and  not  upon  a  commission;  that  you 
did  not  purchase  the  interests  of  one  Ward  in  the  company  and  did 
not  issue  your  notes  to  him  in  payment  for  such  purpose,  and,  in  order 
that  we  may  understand  the  entire  transaction,  I  will  ask  you  when 
you  first  became  acquainted  with  the  Pacific  Live  Stock  Association 
as  a  company? 

A.  When  it  was  organized,  some  time  in  the  year  1905,  to  the  best 
of  my  memory. 

Q.    Do  you  know  under  what  law  it  was  organized? 

A.  It  was  organized  under  the  law  which  I  think  was  passed  at 
the  1905  session  of  the  legislature. 

Q.    Do  you  know  the  person  who  was  instrumental  in  the  passage 
of  that  act? 
.    A.    It  was  prepared,  I  think,  by  Mr.  Murray. 

Q.    Who  was  Mr.  Murray? 

A.  Mr.  Murray  was  Charles  A.  Murray,  at  that  time  assistant 
counsel  of  the  Great  Northern  railroad  in  the  city  of  Spokane. 

Q.  Did  he  have  any  connection  with  the  Pacific  Live  Stock  Com- 
pany after  it  was  organized? 

A.  I  think  he  acted  in  the  capacity  of  attorney — in  fact,  I  know 
he  did. 

Q.  Who  was  the  first  officer  of  the  association  that  you  became 
acquainted  with  after  it  was  organized? 

A.  To  the  best  of  my  memory,  Mr.  Ward,  the  president,  and  Mr. 
Hilliker,  the  manager.  I  think  I  met  Mr.  and  Mrs.  Ward  at  the  same 
time,  though  that  I  am  not  positive. 

Q.    Do  you  remember  now  when  that  was? 

A.  It  was  about  the  time — shortly  after  this  law  was  passed  for 
the  express  purpose  of  having  this  company  organized.  This  law  wai 
passed  for  the  express  purpose  of  having  this  company  organized. 
They  endeavored  to  organize  this  company  before  the  law  was  passed. 
A  controversy  arose  between  Mr.  Nichols  and  the  attorney  general,  at 
that  time,  I  think — General  Stratton — on  this  question;  there  was  no 
law  covering  a  mutual  company  of  that  character. 
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Q.    Talk  out  to  that  door,  Mr.  Schlvely. 

A.  I  think  they  are  all  hearing  what  I  say.  There  was  no  law  of 
that  character  allowing  the  company  to  operate.  They  went  to  the 
secretary  of  state,  as  the  secretary  of  state,  and  took  out  a  corporation 
license,  and  under  that  corporation  license  they  were  acting  as  an 
Insurance  company;  and  in  order  to  obviate  this  difBculty,  Mr.  Murray, 
at  the  request  of  the  people  interested  In  the  Pacific  Live  Stock  Asso- 
ciation, prepared  this  bill  and  had  it  introduced  and  passed  by  that 
legislature.  Immediately  after  the  passage  of  the  bill  the  company 
or  association  was  organized,  and  immediately  began  the  transaction 
of  business.  It  was  then  when  I  l)ecame  acquainted,  and  during  their 
presence  at  the  legislature,  in  the  effort  to  have  this  measure  pass, 
that  I  became  acquainted  with  them. 

Q.  Now,  from  thence  on,  how  intimate  was  your  associations  with 
the  affairs  of  the  company,  otherwise  than  as  a  state  official — insur- 
ance commissioner? 

A.  It  was  quite  intimate  officially,  personally  and  socially,  with 
every  one  of  them.  I  mean  by  that  that  officially  I  was  aiding  them 
in  the  organization  of  this  association.  It  was  the  first  association  of 
the  kind  in  the  state. 

Q.  I  now  want  to  direct  your  attention  to  respondent's  exhibit  "A"  to 
article  25 — No.  Al — which  is  a  letter  identified  by  the  witness.  Ward, 
as  being  in  the  handwriting  of  his  wife  and  sent  to  you  at  Olympia 
from  Yuma — handing  you  the  letter  at  this  time,  Mr.  Schively,  simply 
for  the  purpose  of  directing  your  recollection  to  the  incident  referred 
to  therein,  the  appointment  of  one  Hobson  as  manager  of  this  Live 
Stock  Association,  in  order  that  you  may  tell  us  in  a  chronological 
way  what  occurred  after  your  first  meeting  with  Mr.  Ward  in  his 
relation  to  the  Live  Stock  Company  that  led  up  to  the  writing  of  this 
letter,  first  asking  you  to  state  whether  or  not  at  the  time  this  letter 
was  written  you  were  personally  acquainted  with  Mr.  Schrock? 

A.     I  was. 

Q.  Whether  up  to  that  time  you  had  had  any  business  dealings  of 
any  kind  with  Mr.  Schrock-*-at  the  time  this  letter  was  written? 

A.  This  letter  is  dated  April  14th,  1906.  Mr.  Schrock  was  not  an 
original  trustee.  Just  at  what  time  he  came  into  the  organization  or 
association,  it  is  impossible  for  me  to  say. 

Q.  But  up  to  the  time  this  letter  was  written,  were  you  in  any 
way  Interested  in  Schrock  or  his  matters? 

A.     In  no  way  personally  interested. 

Q.  Now  then,  with  that  preliminary,  I  want  you  to  begin  at  your 
meeting  with  Mr.  Ward  and  I  want  you  to  tell  the  senators  if  there 
were  any  difficulties  between  he  and  any  one  else  in  the  Live  Stock 
Company  and  the  character  of  the  difficulties — or  the  occasion  rather 
of  the  difficulties — the  occasion  of  the  difficulties  that  led  up  to  his 
writing  that  letter  to  you? 

Br  Mr.  Manager  Edoe:  If  the  court  please,  the  question  of  whether 
or  not  there  were  any  iifficulties  between  Mr.  Ward  and  Mr.  Schrock 
is  not  a  question  that  Is  material  to  any  issue  raised  by  the  pleadings 
here.    It  is  evidence  upon  a  collateral  issue  that  is  not  presented. 

[Question  read.] 

By  the  Presiding  Officer:     Is  that  a  preliminary  question? 

Bt  Mr.  Israel:  No,  this  is  a  question  now  as  to  what  it  was.  This 
question,  your  honor,  is  directed  to  the  impeachment  of  the  testimony 
of  Ward  that  John  Schively  solicited  him  to  use  his  offices  to  get 
Schively  in  as  trustee,  and  that  Schively  was  attempting  to  become  a 
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member  of  the  association  in  the  fall  of  1905  and  spring  of  1906.  This 
is  in  direct  connection;  this  is  a  furtherance  of  the  impeachment  that 
this  letter  made  of  the  witness  on  the  stand — of  his  entire  story  of 
what  lead  up  to  John  Schively  going  into  the  Live  Stock  Association, 
so  far  as  he  (Ward)  was  concerned. 

By  the  Pbesidino  Officeb:     Brought  out  on  direct  examination? 

By  Mr.  Manages  Edge:     No,  it  was  not. 

By  Mr.  Israel:     Oh,  yes. 

By  Mb.  Manager  Edge:  It  was  brought  out  on  cross-examination 
of  Mr.  Ward  by  Mr.  Israel.  Furthermore,  if  the  court  please,  it  is  a 
well  known  rule  of  law  that  only  upon  material  matters  can  a  witness 
be  impeached.  Now,  this  is  a  matter  that,  if  it  was  called  out,  was 
called  out  by  cross-examination  of  counsel — was  called  out  over  my  ob- 
jection— when  he  was  going  into  matters  that  were  foreign  and  had 
nothing  to  do  with  the  issue,  and  his  impeachment  upon  this  evidence, 
if  it  could  be  used,  would  be  an  impeachment  as  to  an  inmiaterial 
matter,  which  is  not  permissable  under  the  law  of  any  court 

By  the  Presiding  Officer:  My  memory  is  that  that  was  brought 
out  on  cross-examination. 

By  Mr.  Israel:  The  court  is  in  error  and  counsel  forgets  the  testi- 
mony. Ward  was  put  upon  the  witness  stand,  your  honor,  for  the 
purpose  of  proving  that  John  Schively  approached  him  with  a  proposi- 
tion* to  sell  out  his  interests  to  Schively  in  the  Pacific  Live  Stock 
Association,  and  Ward  testified  in  that  direct  testimony  that  Schively 
first  approached  him  in  Portland  the  fall  before,  and  that  was  all  direct 
testimony.  Now,  I  impeached  Ward  with  this  letter  as  to  that  state- 
ment. I  am  now  going  to  impeach  and  discredit  him  by  further  letters 
and  testimony  in  that  statement. 

By  the  Presiding  Officer:     Is  that  a  correct  statement? 

By  Mr.  Manager  Edge:  If  the  court  desires  to  hear  from  me  on 
the  subject,  I  will  simply  say  that  my  recollection  of  the  testimony  of 
Ward  was  that  the  talk  in  Portland  was  very  lightly  touched  upon, 
and  he  simply  stated  by  way  of  preliminary  that  they  had  some  talk 
in  Portland  some  months  before.  He  didn't  fix  it  as  the  fall,  as  stated 
by  counsel,  if  my  recollection  is  correct,  and  passed  immediately  to  the 
transaction  in  Spokane,  where  the  deal  was  consummated  and  car- 
ried out  There  was  not  two  minutes  of  the  witness'  testimony  pre- 
ceding that  touching  upon  the  consummation  of  the  deal  in  Spokane; 
and  if  there  was  anything  of  this  character  brought  out  it  was  brought 
out  by  the  cross-examination  of  counsel  upon  an  immaterial  matter 
and  upon  which  he  will  not  be  permitted,  or  should  not  under  the 
rules  of  law,  to  impeach. 

By  Mr.  Israel:  Your  honor,  the  very  purpose  of  the  question  to 
Ward  was  to  show  an  overweanlng  desire  of  Schively  to  buy  him  out 
Starting  with  a  talk  in  Portland  of  several  months  before  and  the 
consummation  in  Spokane;  that  is  direct  testimony. 

By  Mr.  Manager  Edge:  No  overweaning  desire  by  anybody — I  was 
simply  stating  what  the  conversation  was. 
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By  BfR.  Isbael:  It  is  direct  testimony.  He  testified  that  Mr. 
Schlvely  entered  into  a  contract  with  him  to  buy  his  interest  in  the 
Live  Stock  company  in  Spokane,  which  was  consummated  on  the  10th 
of  July,  but  that  he  had  first  approached  him  in  Portland  several 
months  or  the  fall  before.  Now,  that  leads  up  to  the  testimony  that 
Schively  had  started  In  the  fall  before  to  drive  him  out. 

By  Mb.  Manager  Edge:     No,  it  did  not. 

By  the  Presiding  OmcEB:  We  will  examine  the  record  to  see 
whether  it  is. 

By  Mr.  Manager  Edge:  It  was  admitedly  called  out  on  cross- 
examination. 

By  Mr.  Israel:  Oh,  I  went  Into  it  on  cross-examination  and  ex- 
amined him  and  pulled  the  letter  out,  but  I  never  would  have  asked 
him  if  it  hadn't  come  out  on  his  examination  in  chief  first. 

By  Mb.  Manager  Edge:  If  counsel  denies  or  tends  to  show  by  this 
witness  that  there  was  not  any  conversation  in  Portland — 

By  Mr.  Israel:     That  is  it,  exactly — exactly. 

By  Mr.  Manager  Edge:     Then  this  matter  is  entirely  immaterial. 

By  the  PREsroiNG  Officer:  I  am  going  to  wait  for  the  record;  as 
to  what  the  record  is,  my  memory  sustains  the  contention  of  the 
manager. 

By  Mr.  Manages  Edge:  I  am  willing  to  take  the  judgment  of  the 
court  at  any  time — yes,  quite  willing — when  we  are  in  dispute  us  to 
what  the  record  shows.  I  don't  think  as  a  court  of  law  we  should  go 
back  over  it.  I  am  willing  to  submit  it  to  the  recollection  of  the  pre- 
siding officer  any  time — any  of  these  preliminary  questions — to  save 
time. 

By  the  Presiding  Officer:  If  the  prosecution  of  the  case  went  into 
this  matter,  the  testimony  would  be  entirely  relevant;  otherwise,  of 
course,  it  would  not  be.  We  will  send  for  the  record.  Can  you  take  up 
some  other  branch  of  the  matter? 

By  Mr.  Israel:  No,  this  is  a  beginning  of  a  perjury  charge,  your 
honor.  I  would  like  to  get  my  copy  of  the  record.  The  record  is  all 
at  my  home.  I  thought  I  could  turn  to  it  probably  more  readily  if  I 
had  mine  than  the  stenographers  could. 

By  the  Presiding  Officer:  We  will  take  a  recess  for  five  minutes 
until  we  can  see  the  record. 

By  the  Presiding  Officer:  I  find  that  I  was  in  error  In  regard  to 
this  matter — that  the  managers  in  their  opening  statement  went  into 
this,  and  stated  their  theory  in  this  case  to  the  effect  that  Schively 
met  Ward  first  down  at  Portland  and  intimated  to  Ward  that  he  would 
like  to  become  a  member  of  this  company.  And  Mr.  Ward  in  his  direct 
testimony  testified,  "I  had  some  conversation  in  Portland  in  regard  to 
hie  expressing  his  desire  to  go  into  the  company,  as  one  of  the  officers 
of  the  company." 

By  Mr.  Israel:     Mr.  Reporter,  you  may  read  the  question. 
—32 
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Q.  Now,  then  with  that  preliminary,  I  want  you  to  begin  with 
your  meeting  with  Mr.  Ward;  I  want  you  to  tell  the  senators  If  there 
were  any  diflBcultles  between  he  and  any  one  else  In  the  Live  Stock  com- 
pany and  the  character  of  the  dlflBcultles — or  the  occasion,  rather,  of 
the  difficulties — the  occasion  of  the  difficulties  that  led  up  to  bis 
writing  that  letter  to  you.  And  I  will  add,  what,  if  anything,  you  were 
attempting  to  help  Mr.  Ward  to  do  at  the  time  referred  to  in  the 
question? 

A.'  It  is  difficult  to  answer  that  question  in  one  respect,  and  that  is 
with  respect  to  the  dates.  I  don't  remember  when  I  first  met  Mr. 
Ward,  or  when  I  first  met  Mr.  Schrock,  or  any  of  these  gentlemen. 

Q.    Well,  I  understand  that  you  met  Ward  before  you  met  Schrock? 

A.    That  is  my  memory. 

Q.    And  I  will  ask  you  who  was  manager  when  you  met  Ward? 

A.     Mr.  Hilliker. 

Q.  And  I  will  ask  you  how  long  Mr.  Hilliker  was  manager  after 
that? 

A.    Not  very  long. 

Q.    What  was  the  occasion  of  Schrock  succeeding  him? 

A.  My  memory  is  that  Mr.  Schrock  succeeded  Mr.  Hilliker,  but  I 
don't  know  even  that,  as  the  absolute  fact,  because  I  am  not  certain 
that  Mr.  Hilliker  was  a  trustee. 

Q.    You  mean  manager? 

A.  Manager.  Apart  from  the  exact  date  and  the  month,  the  facts 
are  as  follows — 

Q.    Tl^at  is  what  I  want,  the  facts? 

A.  At  one  time,  in  the  early  history  of  the  association,  a  difference 
of  opinion  originated  In  the  board  of  trustees,  and  with  respect  to  the — 

By  Mr.  Manager  Edge:  Are  you  testifying  from  your  own  knowl- 
edge now? 

A.  From  my  absolute  knowledge;  I  was  present  and  will  detail 
the  incidents. 

By  the  Presiding  Officer:     Proceed. 

A.  At  some  time  In  the  early  history  of  this  association  a  diffi- 
culty arose  between  the  trustees  and  the  managers  or  the  executive 
officers  of  the  Live  Stock  Association.  The  first  actual  memory  that  I 
have  of  the  difficulty  was^  upon  one  occasion  I  was  present  in  Spokane 
and  went  to  the  office  of  the  Pacific  Live  Stock  Association.  Whether 
that  was  for  the  purpose  of  examining  the  association  or  not,  I  dont 
know,  but  I  was  present  In  the  office  of  the  Pacific  Live  Stock  Asso- 
ciation, and  Mr.  and  Mrs.  Ward  came  to  me  to  tell  me  that  certain 
things  were  being  done,  which  to  their  minds  were  irregular,  and  the 
fact  alluded  to  by  counsel  this  morning  was  mentioned.  It  Is  not 
necessary  to  go  into  that — 

By  Mr.  Israel:  No,  it  is  not  necessary  to  go  into  that.  There  was 
some  trouble  between  Mrs.  Ward  and  the  stenographer  of  the  manager. 

A.    Mrs.  Ward  had  some  grievance. 

Q.    Well,  never  mind  the  grievance;  there  was  some  trouble? 

A.  There  was  some  trouble.  I  had  been  longer  acquainted  with 
Mrs.  and  Mr.  Ward  than  with  the  others,  more  intimately  acquainted, 
and  while  I  was  in  a  measure  a  go-between  for  these  several  con- 
flicting parties,  my  sympathies  were  with  Mr.  and  Mrs.  Ward.  Mr. 
Ward  had  devoted  himself — 
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Q.    Well,  never  mind  about  that;  your  sympathies  were  with  them? 

A.  Well,  there  was  a  discussion  one  way  and  the  other.  One  side 
would  consult  with  me  and  the  other  side  would  consult  with  me,  and 
I  endeavored  as  best  I  could  to  be  the  peacemaker,  until  Mr.  Ward  was 
taken  ill,  and  found  it  necessary  to  go  to  Arizona. 

Q.  Now.  was  Mr.  Overton  at  that  time  still  manager — Hllliker,  I 
should  say? 

A.    To  the  best  of  my  present  memory. 

Q-     Well,  go  on. 

A.  But  all  of  this  time  Mr.  Schrock  was  in  the  association. 
Whether  Mr.  Hilliker  had  been  supplanted  as  manager  or  not,  it  is  im- 
possible for  me  to  say.  but  I  think  Mr.  Schrock  was  managing  the 
matter,  because  somewhere  in  this  I  had  examined  the  company,  and  I 
think  Mr.  Schrock  was  present  at  that  examination. 

Q.  Now,  prior  to  his  going  to  Arizona — let  me  refresh  your  recol- 
lection— prior  to  his  going  to  Arizona,  had  there  been  any  conversa- 
tion with  you  and  Ward  over  his  diss;^.cisf action  with  Schrock? 

A.  £^very  conversation  at  this  time  was  of  dissatisfaction  with  Mr. 
Schrock,  and  the  other  members  nf  the  board  of  trustees,  as  shown  in 
this  letter. 

Q.  Now,  I  will  challenge  your  recollection  further.  Before  you 
received  this  letter  don't  you  remember  having  received  a  letter  from 
any  one  else,  that  you  sent  to  Mr.  Ward  in  Arizona,  which  was  re- 
turned In  this  letter,  as  stated? 

A.  Mr.  Ward  had  been  writing  and  talking  to  me  about  a  Mr. 
Hobson.  somewhere  in  Oregon. 

Q.     What  was  Ward's  and  your  corespondence  over  Hobson  about? 

A.  Mr.  Ward  was  very  anxious  to  have  some  one  else  in  as  manager 
of  the  Pacific  Live  Stock  Association. 

Q.    Than  whom? 

A.    Than  Mr.  Schrock,  and  his  influence  on  the  board. 

Q.  Now,  I  will  ask  you  to  look  at  Defendant's  Identiflcatlon  B  to 
Article  25,  and  ask  you  if  you  ever  saw  that  letter  before? 

A.  This  is  a  letter  I  received  from  Mr.  Hobson,  in  response  to  one 
which  I  had  written  to  him  at  the  request  of  Mr.  Ward. 

Q.  What  did  you  do  with  that  letter;  did  you  send  that  letter  to 
Mr.  Ward? 

A.  I  think  I  forwarded  this  letter  to  Mr.  Ward  and  requested  him  to 
return  this  letter  to  me. 

Q.    Is  that  the  letter  referred  to  in  the  Ward  letter? 

A.  That  is  the  letter  referred  to  in  the  Ward  letter — this  is  the 
letter  referred  to  in  the  Ward  letter. 

By  Mb.  Israel:     I  will  offer  this  letter  in  evidence  now. 

Bt  Mb.  Manages  Edge:  If  the  court  please,  I  don't  think  the  wit- 
ness Ward — if  this  Is  sought  to  impeach  Ward,  I  don't  think  it  should 
be  attempted  by  a  letter  written  by  somebody  else  to  Mr.  Schively. 
That  letter  purports  to  be  written  to  Mr.  Schively  by  a  Mr.  Hobson, 
and  in  what  way  that  could  be  permitted  to  impeach  Ward's  testi- 
mony, I  don't  understand.  Now,  in  the  next  place,  if  the  court  please, 
it  seems  to  me  we  are  getting  far  beyond  the  merits  or  the  questions 
that  should  be  testified  to  in  this  case.  The  question  here  is  whether 
or  not  Schively  and  Ward  made  an  agreement.  Now,  they  hire  em- 
ployees— had  sevei^l  in  their  employ  all  the  time.  The  fact  that  they 
had  corespondence  about  somebody  that  might  take  a  position  with 
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that  company  has  absolutely  no  bearing  on  the  real  question  as  between 
these  two  men.  whether  or  not  they  did  or  did  not  make  an  agree- 
ment If  we  are  going  off  on  collateral  issues  and  correspondence 
outside  the  record  touching  every  circumstance  that  is  in  any  way 
connected  with  this  company,  we  will  have  correspondence  here  so 
YOlumnious  that  it  will  be  absolutely  impossible  for  the  defendant  to 
understand  anything  about  it  I  think  we  should  get  right  down  to  the 
merits  of  this  case  right  now,  and  whether  or  not  there  was  an  agree- 
ment between  Ward  and  Schively,  and  that  is  the  only  question.  What 
they  did  with  reference  to  somebody  else  taking  a  position  in  the  com- 
pany, and  whom  I  understand  never  did,  seems  to  me  to  be  in  no  way 
material,  and  that  is  what  that  correspondence  seems  to  be  offered  for. 
It  certainly  does  not  bind  Ward. 

By  the  Pbesiding  Officer:  I  think  it  Is  plainly  admissible,  and  I 
think  it  is  the  essence  of  this  case  to  show  the  relations  with  Mr. 
Ward — with  the  other  members  of  that  company,  as  indicating  the 
very  essential  question  as  to  whether  he  took  the  initiative  in  securing 
the  services  of  Schively,  and  as  tending  to  show  whether  Mr.  Schivelr 
even  signed  those  notes. 

By  Mr.  Israel:     That  is  my  idea. 

By  Mr.  Manager  Edge:  Well,  does  the  admissibility  of  those 
letters  prove  the  signature  of  these  notes?  If  it  doesn't,  I  fail  to  under- 
stand the  materiality.  However,  if  the  court  believes  it  will  enlighten 
the  Senate,  I  will  withdraw  my  objection. 

By  the  Presiding  Officer.     It  may  go  in. 

[Marked  ** Article  25 — DefendanVs  Exhibit  B.*'] 

By  Mr.  Israel: 

The  Dalles,  Oreg.,  3-23-OG.  Mr.  J.  H.  Schively,  Olympia,  Wash.: 
Dear  Sir — I  acknowledge  receipt  of  your  favor  of  the  20th.  In  reply, 
I  have  been  advised  by  Mr.  Ward,  whom  I  personally  met  In  The 
Dalles  a  short  time  ago,  that*  I  might  expect  a  communication  from 
you.  At  this  meeting,  the  matter  of  a  position  with  the  Pacific  Live 
Stock  Association  was  taken  up  and  discussed  very  thoroughly,  Mr. 
Ward  outlining  to  me  the  duties  of  the  position  he  wished  to  offer  me, 
and  I  In  turn  placed  before  him  my  qualifications  for  that  position.  I 
am  not  an  Insurance  man,  but  this  fact  Is  more  than  compensated  for 
by  the  fact  that  I  have  many  years  experience  In  different  lines  In 
general  business,  as  well  as  office  management  I  have  natural  execu- 
tive ability,  combined  with  a  capacity  for  organization  and  the  faculty 
for  making  friends,  all  valuable  assets  when  considered  In  connection 
with  a  position  such  as  I  understand  will  be  open.  Regarding  the 
Pacific  Coast  Live  Stock  Association,  I  can  only  offer  my  Judgment  as 
I  have  seen  the  business  locally,  and  I  am  most  favorably  impressed. 
I  see  no  reason  why,  with  capable  management,  considering  the  fact  that 
they  have  no  competition,  they  should  not  do  an  immense  and  con- 
stantly-increasing business,  touching  as  they  do,  a  field  hitherto  un- 
disturbed, and  protecting  their  policy-holders  against  a  loss  which  has 
heretofore  been  absolute.  Now,  of  course,  new  business  is  the  keynote, 
and  much  depends  upon  the  men  connected  as  agents,  and  in  this  con- 
nection I  might  say  that  I  think  the  office  can  do  much  to  help  In  keep- 
ing them  up  to  their  work.  Prompt  attention  to  routine  business  in 
the  office  will  encourage,  while  dilatory  methods  will  discourage.  I 
think  a  personal  meeting  very  desirable,  and  while  I  cannot  take  the 
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time  to  meet  you  in  Olympiap  I  will  take  the  time  to  meet  you  in  Port- 
land, preferably  on  Sunday,  but  on  any  day  best  suiting  you,  If  you  will 
give  me  twenty-four  hours*  notice.  I  would  like  very  much  to  meet  you 
before  the  annual  meeting  of  the  association,  and  trust  you  will  be  able 
to  arrange  it.    Yours  respectfully,  W.  H.  Hobson. 

By  Mr.  Israel:  Article  25,  Defendant's  Exhibit  A — 
Yuma,  Arizona,  Apr.  14,  '06.  Mr.  John  H.  Schively,  Olympia, 
Wash.:  Friend  Schively — I  am  in  receipt  of  yours  of  the  28th  ult,  with 
Mr.  Hobson's  letter  enclosed.  I  think  he  is  certainly  the  man  for  the 
place.  The  annual  meeting  was  held  on  the  second  Inst.,  regardless  of 
their  written  agreement  to  postpone.  They  seem  to  have  had  a  quiet 
affair;  all  old  officers  re-elected.  Our  books  have  not  been  audited 
8ince  last  July,  and  should  be  at  once.  Don't  you  think  it  a  good  idea 
to  suggest  this  to  the  association,  and  also  suggest  Mr.  Hobson  as  being 
a  good  man  to  do  the  auditing?  In  this  way  he  will  have  an  oppor- 
tunity to  meet  all  the  board,  and  we  can  work  him  In  as  general 
manager  without  any  feelings  on  the  part  of  Mr.  Schrock.  If  you 
have  not  already  had  an  appointment  with  Mr.  Hobson,  can  you  not  ar- 
range to  have  him  meet  you  and  me  In  Portland  on  Monday,  May  30th? 
We  start  home  in  time  to  be  in  Portland  on  that  date.  If  you  can  make 
the  arrangement  with  Mr.  Hobson,  write  me  at  Frisco  not  later  than  the 
26th,  care  Palace  hotel.  My  health  has  Improved,  but  I  am  not  equal 
to  the  strenuous  life  which  I  have  led  the  past  year.  I  need  be  careful 
for  several  months  yet.  Mrs.  Ward  joins  me  in  sending  kindest  regards 
to  you.  Very  truly  yours,  E.  R.  Ward.  P.  S. — Should  you  fall  to  get 
me  in  a  communication  to  'Frisco,  you  can  address  me  at  308  So.  10th 
street.  Portland,  E.  R.  W. 

Q.  What,  if  anything,  did  you  do  towards  the  suggestions  of  Mr. 
Ward  to  work  Hobson  in  under  the  guise  of  an  auditor,  so  that  he 
could  undermine  Schrock? 

A.  I  took,  so  far  as  I  know,  no  further  step  in  that  matter.  I  never 
met  Mr.  Hobson.  to  my  knowledge. 

Q.     Never  carried  out  this  Portland  proposition? 

By  Mr.  Manager  Edge:     What  Portland  proposition? 

By  Mr.  Israel:  Referred  to  in  the  Ward  letter — that  he  arrange  a 
meeting  for  himself  and  Schively  and  Hobson  at  Portland. 

A.  To  the  best  of  my  knowledge,  I  never  saw  Mr.  Hobson.  I  met 
Mr.  Ward  once  in  the  last  five  years  In  Portland,  but  when  that  was,  I 
don't  know. 

By  Mr.  Israel:  Q.  Now,  In  the  meantime,  this  letter  Is  dated  on 
April  14,  1906.  Starting  from  that  date,  tell  the  Senate  what  your 
connections,  If  any,  were  with  the  Pacific  Live  Stock  Company,  to- 
gether with  any  and  all  agreements  made  with  them  up  until  the  first 
of  July,  1906,  from  the  date  of  this  letter  on  up  to  the  first  of  July — 
what  occurred? 

A.  Some  time  after  the  receipt  of  this  letter,  which  you  say  was  In 
April,  I  was  in  the  city  of  Spokane.  Mr.  Schrock  had  also  spoken  to  me 
about  another  manager.  The  business  of  the  association  was  growing 
Bo  rapidly  and  being  handled  so  poorly  that  it  was  not  only  clear  to 
Mr.  Ward,  but  likewise  to  Mr.  Schrock,  that  a  manager  with  experience 
and  executive  ability  was  necessary.  In  the  month  of  June — some- 
where about  the  middle  of  the  month — I  was  in  Spokane  attending  some 
session  of  a  grand  lodge  of  a  fraternal  organization — the  Masonic  grand 
lodge,  I  think.  During  my  stay  there  Mr.  Schrock  was  urging  very 
strenously  that  by  some  means  a  manager  should  be  found.  I  am  of 
the  opinion  that  Mr.  Ward  was  present  and  likewise  urged  the  same 


Digitized  by 


Google 


502  JOURNAL  OP  THE  SENATE 

thing,  but  each  at  yariance  with  each  other.  One  day  Mr.  Schrock 
met  me  and  Mr.  Copeland — I  think  someone  else  was  present— and 
said  to  me  that  something  must  be  done.  The  tension  had  reached 
such  a  point  that  a  break  of  some  kind  was  eminent  Now,  I  said,  "Mr. 
Schrock.  let  us  go  and  talk  with  your  attorney,"  and  we  went  over 
to  see  Mr.  Murray  at  the  head  office  of  the  Great  Northern  railroad,  and 
there  the  conversation  was  held  detailed  by  the  counsel  this  morning. 

Q.  I  want  you  to  tell  it  now.  Understand,  Mr.  Schively,  I  was 
simply  telling  the  senators  what  I  expected  to  prove  and  that  doesn't 
avoid  the  necessity  of  telling  th^  story  as  it  \las. 

A.  We  were  talking  the  matter  over.  I  was  telling  him  their  dif- 
ficulties and  why  they  had  difficulties — not  only  their  internal  diffi- 
culties, their  quarreling  with  one  another — but  that  they  were  taking 
their  income  absolutely  in  premium  notes.  They  were  having  very 
little  cash,  and  the  claims  were  demanded  in  cash.  The  liabilities— 
those  who  lost  their  stock — were  demanding  payment  in  cash.  The 
income  of  the  company  was  largely  in  notes,  and  I  was  showing  them 
the  necessity  of  having  available  cash  with  which  to  pay  these  matters, 
and  then  increasing  the  liabilities;  and  what  the  men  needed  was  a 
man  not  only  efficient  in  the  office  but  likewise  strong  in  his  handling 
of  the  agent  force,  and  to  obtain  the  business  upon  a  larger  cash  pay- 
ment of  the  original  premium.  While  I  was  amplifying  on  this,  Mr. 
Murray  said,  "Mr.  Schively  appears  to  know  what  is  needed;  why  not 
offer  him  a  sufficient  inducement  to  accept  this  position?'*  That  was 
some  time  in  the  middle  of  June,  and  the  first  time  that  the  thought 
ever  entered  my  mind  of  becoming  personally  associated  with  the 
Pacific  Live  Stock  Association.  Mr.  Schrock  replied,  turning  to  me, 
"That  is  just  the  thing;  if  you  will  take  this  position,  we  will  give  yen 
anything  you  ask."  And  I  said  to  Mr.  Schrock,  "How  much  are  you  re- 
ceiving? What  do  the  trustees  receive?"  He  said  "We  are  receiveing 
$600  a  month";  and  I  said  to  him,  "Then,  if  you  are  receiving  $600  a 
month,  I  ought  to  be  worth  to  you  at  least  $400  a  month,  if  I  could  dis- 
charge the  duties  which  I  have  here  outlined."  Mr.  Schrock  said, 
"We  will  simply  give  you  $400  a  month  if  you  will  accept  this  po- 
sition." "Now,"  I  said,  "this  come  too  suddenly  for  me  to  give  a  decisive 
answer,  but  I  will  wait  awhile  and  consult  my  wife  and  Mr.  Nichols  and 
my  friends  in  Olympia";  and  from  that  time  there  was  no  further  talk, 
so  far  as  I  know,  on  the  part  of  either  Mr.  Ward  or  any  one  else.  They 
both  seemed  satisfied  with  this  proposition,  and  both  worked  toward 
a  consummation  of  this  suggestion. 

Q.  Did  you  finally  come  to  the  agreement  that  you  would  go  home 
and  then  go  back  and  take  the  jdb  as  manager? 

A.  I  came  to  the  agreement  that  I  would  go  home  with  this  idea  in 
view,  and  with  the  thought  of  accepting  this  position.  Now,  when  I 
went  the  next  time,  with  the  express  purpose — I  don't  remember  the 
exact  date;  these  checks  wll  show,  because  the  financial  part  of  it  began 
at  this  time;  I  think  the  financial  part  of  it  began  when  I  was  over  In 
the  middle  of  June;  my  memory  is  that  at  that  time  the  check  charged 
against  me  on  the  first  of  July  was  paid. 

Q.    What  was  it  for — that  check? 

A.  It  was  for  services  given  to  these  people,  so  far  as  I  remember, 
in  these  various  consultations. 

Q.    By  the  warring  factions? 

A.    While  these  factions  were  warring  with  each  other. 

At  5  o'clock  p.  m.,  adjournment  was  taken  until  9 :30  a.  m.> 
Saturday,  August  21. 
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Senate  Chamber, 
Olympia,  Wash.,  August,  21,  1909. 
The  Senate,  sitting  as  a  court  of  impeachment,  convened  at 
9:30  a.  m.,  and  then  adjourned  to  1 :30  p.  m. 


AFTERNOON  SESSION. 


The  Senate,  sitting  as  a  court  of  impeachment,  convened  at 
1 :80  p.  m. 

Bt  the  PBEsroENT:  Senator  Knickerbocker  will  please  take  the 
chair. 

By  the  Presiding  Officer:     Mr.  Israel,  are  you  ready  to  proceed? 

By  Mr.  Israel:  Yes,  your  honor.  Now,  if  your  honor  please,  I 
would  ask  the  consent  of  your  honor  and  the  board  of  managers  at  this 
time  to  temporarily  withdraw  Mr.  Schively  from  the  Witness  stand  for 
the  purpose  of  putting  on  a  very  short  witness  in  the  person  of  Mr. 
Lindsley,  the  cashier  of  the  bank  in  Spokane.  Mr.  Llndsley  informs 
me  that  he  has  come  in  obeyance  to  this  subpoena  duces  tecum,  leaving 
inadequate  help  in  the  bank,  and  it  is  working  a  hardship  on  the  bank 
for  him  to  be  away,  and  desires  to  return  to  Spokane  tonight,  and  under 
the  circumstances  I  ask  that  the  managers  will  permit  me  to  withdraw 
Mr.  Schively  and  let  this  witness'  testimony  be  taken. 

By  Mr.  Lee:     No  objection. 

A.  W.  Lindsley,  being  a  witness  called  on  behalf  of  the  re- 
spondent, after  having  been  duly  sworn,  testified  as  follows : 

Direct  Examination — 

By  Mr.  Israel:     Q.    What  is  your  name? 

A.     A.   W.   Lindsley. 

Q.    Where  do  you  reside? 

A.    Spokane,  Washington. 

Q.    What  is  your  business? 

A.    Cashier  of  the  Fidelity   National  bank. 

Q.    How  long  have  you  been  cashier  of  the  Fidelity  National  bank? 

A.     Six  or  seven  years. 

Q.  Were  you  such  cashier  in  the  months  of  July,  August,  September, 
and  October  of  1906? 

A.     I   was. 

Q.  Who,  if  any  one,  at  that  time  had  charge  of  the  collection 
register;  under  whose  supervision  was  it? 

A.    Well,   I  couldn't  say. 

Q.    Was  there  a  collection  register  kept? 

A.    Yes. 

Q.  Do  you  remember,  or  can  you  remember,  or  is  there  any  manner 
in  which  you  can  tell  whether  or  not  you  made  a  loan — whether  your 
bank  made  a  loan  to  Mr.  Ward,  who  had  been  formerly  president  of  the 
Pacific  Live  Stock  Association,  about  the  10th  of  July,  1906? 

A.     Yes,  sir. 
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Q.  Will  you  kindly  state  on  what  date  the  loan  was  made,  and  the 
amount  of  it? 

A.    I  have  a  leaf  of  the  hills  receivable  register  at  that  time. 

Q.    Took  it  out  of  the  book? 

A.    Took  it  out  of  the  book,  yes. 

Q.    Taken  out  of  the  book  by  whom? 

A.    Taken  out  of  the  book  by  myself. 

Q.    What  does  it  show  in  regard  to  a  loan? 

A.  It  shows  that  a  loan  was  made  to  Mr.  B.  R.  Ward  on  July  6th, 
$800,  and  received  three  notes  of  $400  each  as  collateral  to  secure  the 
$800  loan. 

Q.    Does  it  show  whose  notes  they  were? 

A.    The  register  does  not. 

Q.  Have  you  any  data  or  memoranda  of  your  own  by  which  you 
could  establish  who  was  the  maker  of  any  one  or  more  of  those  notes? 

A.  The  only  thing  I  have  is  the  record  of  the  last  one  paid.  It  was 
paid  and  placed  to  the  credit  of  Mr.  Ward. 

Q.    When  was  it  paid  and  placed  to  the  credit  of  Mr.  Ward? 

A.     October  3.  1906. 

Q.    What  waS  the  memoranda  on  that  date — what  is  the  memoranda? 

A.  It  is  the  deposit  slip  made  out  by  me  at  that  time,  stating  that 
the  deposit  with  the  Fidelity  National  bank  of  E.  R.  Ward,  being  col- 
lection of  a  collateral  note  of  the  Pacific  Live  Stock  Association,  was 
1400. 

Q.    And  that  date  was  what? 

A.     October  3d. 

Q.    Who  made  the  collection,  Mr.  Lindsley? 

A.     I  did. 

Q.  I  show  you  a  check  dated  October  3d,  1906,  by  John  H.  Schively, 
president,  and  J.  B.  Schrock,  general  manager,  payable  to  the  Fidelity 
National  bank,  for  $400,  and  ask  you  If  that  is  the  check  with  whicli 
this  note  of  the  Pacific  Live  Stock  collateral  was  paid? 

A.  Well,  I  presume  it  was;  same  amount  and  bears  our  clearing 
house  stamp,  and  I  presume  it  is  the  same  one. 

Q.  And  the  notation — have  you  any  objection  to  giving  up  this  de- 
posit slip? 

A.    None  whatever,  if  it  is  returned  to  me. 

By  Mr.  Israel:  I  would  like  to  offer  this  In  evidence,  with  per- 
mission of  withdrawing  it  after  the  trial  and  returning  it. 

By  Mr.  Manager  Edge:     No  objection. 

[Marked  '^Article  25,  RespondenVs  ExhiMt  C."] 

By  Mr.  Israel:     Exhibit  C,  reads  as  follows: 

Deposited  with  the  Fidelity  National  Bank,  by  E.  R.  Ward,  of 
collateral  note,  Pacific  Live  Stock  Association,  10-3,  1906 — $400. 

By  Mr.  Israel:  Q.  Have  you  any  data,  Mr.  Lindsley,  by  which  you 
can  state  how  the  other  two  notes  that  were  deposited  as  collateral 
with  this  third  note  were  executed,  or  whether  or  4iot  they  were  also 
executed  by  the  Pacific  Live  Stock  Association? 

A.    I  haven't  anything  that  would  give  any  light  on  that  subject 

Q.    But  It  applies  to  the  third  note,  collected  on  the  third  of  October? 

A.     Yes,  sir. 

Q.    That  was  a  Pacific  Live  Stock  Association  note? 
A.     Yes,   sir. 
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Cross-Examination — 

By  Mb.  Manages  Edge:  Q.  Did  you  ever  see  this  note  Mr.  Llnds- 
ley? 

A.    Yes. 

Q.  Can  you  recall  from  any  other  source  than  that  deposit  slip 
who  the  signers  of  the  notes  were,  or  can  you  state  from  your  own 
knowledge  and  recollection  who  the  signers  of  the  notes  were? 

A.     No,  I  cannot. 

Q.  Did  you  know  whether  or  not  J.  H.  Schively's  name  was  on  the 
iiote  as  a  signer?  < 

A.     No. 

Q.  Do  you  recall  that  the  Pacific  Live  Stock  Association's  name 
was  on  the  note? 

A.    Not  from  memory.    I  simply  rely  on  my  records. 

Q.    Who  made  or  filled  out  the  deposit  slip  which  was  shown  to  you? 

A.     I  did. 

Q.     Tou  had  known  Mr.  Ward  for  some  time? 

A.    Yes. 

Q.  You  knew  that  he  had  been  president  of  the  Pacific  Live  Stock 
Company? 

A. ,  Yes. 

Q.     Had  they  done  some  business  with  your  bank? 

A.     Yes. 

Q.  And  had  he  done  it  as  an  official  of  the  Pacific  Live  Stock  Com- 
pany? 

A.    Well,  he  also  had  a  personal  account. 

Q.    Did  you  know  Mr.  Schlvely  at  that  time? 

A.    No,  sir. 

Q.  When  the  application  was  made  for  the  loan  were  you  the 
official  of  the  bank  with  whom  the  negotiation  was  carried  on? 

A.    No,  sir. 

Q.    With  whom  was  that  negotiation  carried  on? 

A.     With  the  president. 

Q.    Did  you  make  any  examination  of  the  collateral  at  that  time? 

A.     I  did  not. 

Q.     Did  you  at  any  subsequent  time? 

A.  No,  none  whatever,  except  I  surrendered  the  notes  as  they  were 
paid. 

Q.  When  the  notes  were  paid,  to  what  official  or  clerk  in  the  bank 
would  they  have  been  paid? 

A.  I  received  payment  on  two  of  them  and  the  president  received 
payment  on  one. 

Q.    Which  two  did  you  receive  payment  on? 

A.    One  on  September  5th  and  the  other  on  October  3rd. 

Q.  Have  you  made  any  investigation  among  the  other  officers  or 
employees  of  the  bank  since  this  matter  has  arisen  in  order  to  acsertain 
from  some  one  who  did  see  the  notes  who  the  signers  were,  or  talked 
with  any  one  about  that? 

A.  Simply  searched  the  records.  The  president  was  away  and  I 
could  not  get  in  touch  with  him  at  all. 

Q.  You  wouldn't  say  as  a  positive  fact  that  Mr.  Schively's  name 
was  or  was  not  on  the  notes? 

A.    I  couldn't  say  as  to  that. 

Q.    You  say  that  loan  was  made  on  July  6? 

A.    July  6th,  credited  to  our  record. 
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Q.    Was  the  collateral  put  up  at  that  time? 

A.    Yes. 

Q.  Then  the  notes  that  you  saw  must  have  been  dated  or  executed 
some  time  prior  to  that? 

A.  Well,  1  don't  know  about  that.  It  is  presumed  when  the  loan  is 
made  the  collateral  is  put  up  at  once.  But  it  may  have  been  executed 
before  or  it  may  have  been  executed  that  day. 

Q.    Did  you  notice  the  date  on  the  notes? 

A.    No,  sir. 

Q.  Did  you  notice  whether  or  not  they  were  drawn  up  with  pen  or 
with  a  machine — typewriter? 

A.    I  have  no  recollection. 

Q.  Did  you  notice  whether  or  not  the  name  of  the  Pacific  Live 
Stock  Association,  if  i^was  on  there,  was  written  on  with  i>en  or  put  on 
with  a  stamp? 

A.     I  have  no  recollection  of  that. 

Q.    Do  you  know  whether  or  not  J.  B.  Schrock's  name  was  on  there? 

A.    I  have  no  recollection  of  that. 

Q.  When  you  make  a  record  of  notes  that  are  executed  by  different, 
several  difTerent  persons,  do  you  always  make  a  record  of  their  name, 
that  is  signed  to  the  note  or  do  you  simply  take  some  name  that 
appears  among  them  and  use  that  for  the  purpose  of  describing  it? 

A.  We  usually  take  the  name  that  we  look  to  for  payment.  It  is 
usually  the  first  signer,  the  person  whom  we  look  to  for  payment 

Q.  Do  you  have  any  other  record  in  your  bank  where  the  collateral 
of  your  loans  is  described? 

A.  We  have  a  collateral  cover  that  we  usually  list  the  collateral 
notes  on,  and  when  the  notes  are  paid  we  mark  the  collateral  paid  with 
a  stamp,  and  file  it  away;  but  in  this  instance  I  was  unable  to  find  it 
Sometimes  the  collateral  is  attached  to  the  note,  and  in  that  case  the 
card  isn't  filled  out;  it  is  simply  pinned  to  the  original  note. 

Q.    Where  is  the  record  of  that  note,  Mr.  Lindsley? 

[Witness  refers  counsel  to  exhibit.] 

Q.  You  knew  at  the  time  that  Ward  made  the  application  that  be 
had  been,  and  for  all  you  knew  at  that  time  was  then,  the  president 
of  the  Pacific  Live  Stock  Association? 

A.    At  the  time  our  note  was  executed? 

Q.    At  the  time  he  made  the  loan  from  your  bank.  yes. 

A.  Why,  it  was  my  understanding  that  he  had  sold  out  at  that  time, 
from  the  recollection  I  have  now. 

Q.    Did  you  learn  that  from  your  conversation  with  him? 

A.    At  that  time,  yes. 

Q.    Did  he  state  to  whom  he  had  sold  out? 

By  Mr.  Israel:  Now,  if  your  honor  please,  I  object  to  that,  for 
the  reason  that  it  is  not  cross-examination  and  for  the  reason  that  it 
is  hearsay.  What  the  conversation  between  Ward  and  Mr.  Lindsley  was 
is  hearsay. 

By  Mr.  Manager  Edge:  It  goes  to  show  what  occurred  at  that  time, 
and  is  testing  his  memory  as  to  what  actually  did  occur. 

By  Mr.  Israel:     It  is  purely  hearsay,  your  honor. 

By  the  Presiding  Officer:  I  think  the  quickest  way  to  dispose  of 
this  Is  to  overrule  the  objection. 

[Question  repeated  by  the  stenographer.] 
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A.  Well,  I  would  like  to  qualify  that  a  little.  I  can't  say  the  exact 
date.  The  conyersation  might  have  taken  place  a  few  days  before  or  a 
few  days  after  that  note,  because  I  didn't  make  the  loan. 

Q.  But  do  you  recollect — ^you  recollect  of  having  a  conversation  with 
Mr.  Ward,  and  he  told  you  that  he  had  sold  out  about  that  time? 

A.  I  recollect  of  having  a  conversation  with  Mr.  Ward  and  he  told 
me  that  he  had  sold  out  about  that  time. 

Q.    Do  you  recall  to  whom  he  stated  he  had  sold? 

A.    I  do  not  recall. 

Q.  Tou  say  you  did  not  examine  the  collateral  at  the  time  the  note 
was  made? 

A.    I  did  not. 

Q.    Who  did  examine  them? 

A.    Mr.   Brooks,  the  president. 

Q.  And  were  those  notes  paid  through  you  or  through  the  collec- 
tion  department  of  your  bank? 

A.  Paid  through  me — that  Is,  two  of  them — and  one  through  the 
president. 

Q.  Was  there  anything  said  at  that  time  as  to  whether  or  not  the 
company  had  put  Ward  out? 

A.     I  do  not  recall  anything. 

Bt  Mb.  Israex:  I  want  to  introduce  these  leaves  also  for  the  pur* 
pose  of  explanation  of  this  testimony,  and  I  will  ofTer  these  for  what 
they  are  worth. 

By  Mb.  Manages  ESdqe:     No  objection. 

By  the  Pbesidino  Officeb:     They  may  be  admitted. 

[Marked  "Article  25,  RespondenVa  Exhihit  D."] 

By  Mb.  Isbael:  Now,  if  the  court  please,  Mr.  Lindsley  says  that  they 
are  part  of  their  bank  record  of  "Bills  Payable,"  and  may  be  called  for 
at  any  moment,  and  they  have  no  particular  bearing,  and  I  think  we  had 
better  let  him  take  them. 

By  the  Pbesidino  Officeb:  If  there  is  no  objection,  the  two  four 
pages,  two  leaves.  Just  offered  in  evidence  may  be  withdrawn,  and 
delivered  to  Mr.  Lindsley. 

Re-Direct  Examination — 

By  Mb.  Isbael:  Q.  Are  you  not  in  error  in  saying  that  the  date  of 
the  note,  of  the  Ward  note,  was  July  16th?    Is  that  not  June  14th? 

A.    No,  sir,  it  is  July  16th. 

Q.    It  is  July  16th? 

A.    Yes,  sir. 

Q.  Then,  the  notes  were  put  up  as  collateral  security  on  the  16th  of 
July,  instead  of  the  6th? 

A.    Yes. 

Q.    That  is  when  you  had  the  talk  with  Ward,  the  16th  of  July? 

A.    Yes. 

By  Mb.  Isbael:     That  clears  up  the  mystery. 

By  the  Pbesidino  Offices:  If  counsel  or  any  of  the  senators 
desire  any  line  or  lines  of  these  sheets  read  here,  in  so  far  as  they  relate 
to  this  transaction,  they  will  be  read  to  the  Senate. 

By  Mb.  Isbael:  They  might  as  well  be  read  by  somebody  before  the 
exhibit  is  taken  away.    The  subdivision  of  columns  on  top  of  the  page 
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are  as  follows:  First,  "Date,"  "Number,"  "Drawer,"  "In  whose  favor," 
"Where  payable,"  "Time,"  **When  due,"  "Amount,"  "When  and  how 
disposed  of."  The  first  column,  "Date,"  appears  opposite  this  item  of 
Ward,  ditto  marks,  which  are  ditto  marks  of  July  16th,  ditto  of  16  and 
ditto  of  July.  In  the  number  column  appears  the  number  "14682."  In 
the  drawer  column  appear  the  words  "E.  R.  Ward."  "In  whose  favor" 
column  is  blank.  "Where  payable"  is  blank,  and  the  "Time"  column 
contains  the  figure  "3."  "When  due,"  or  the  column  of  "Time,"  in  the 
column  "September,"  is  "one-6."  That  is  all.  In  the  "Amount"  column, 
"eight  hundred  dollars."  In  the  "How  disposed  of"  column  are  in 
figures  "1400,"  and  then  underneath  that  "|400"  and  the  figure  "9"  with 
a  slanting  dash,  "9-5-06,  8-2-06"  and  the  words  "On  account";  opposite 
these  words,  "Coll." 

By  Mr.  Manager  Edge:  These  dates,  October  16th,  and  the  eight 
hundred  dollars  and  four  hundred  dollars  is  with  reference  to  the  notes 
that  he  gave  to  the  bank  as  collateral. 

By  Mb.  Israel:  That  would  indicate  two  collateral  collections, 
"9-5"  and  August  2d,  had  discharged  the  eight  hundred  dollars — 

By  Mr.  Manager  Edge:  The  line  "eight  hundred  dollars"  made  up 
of  two  notes  due.    Perhaps  we  had  better  recall  the  witness. 

[Witness  Lindsley  recalled  for  further  examination.] 

By  Mr.  Israel:  What  are  these  two  hundred  dollars  in  the  "Dis- 
posed of"  column? 

A.    These  are  two  payments. 

Q.  One  was  made  on  August  2d  and  the  other  September  Stb— 
which  discharged  the  one  note  of  Mr.  Ward's  of  eight  hundred  dollars? 

A.    Yes^  sir. 

By  Mr.  Manager  Edge:  Did  that  discharge  Mr.  Ward's  indebtedness 
to  the  bank,  and  the  last  check  for  that,  then,  was  given  on  September 
5th,  which  discharged  his  indebtedness  to  the  bank,  after  September  5th, 
your  bank  would  have  nothing  more  to  do  with  it. 

By  Mr.  Israel:  His  bank  collected  the  third  note  on  the  5th  and 
passed  it — as  I  understand  him — the  collection  of  the  first  two  notes 
discharged  the  Ward  note,  and  released  the  balance  of  the  collateral 
note.    The  note  did  not  fall  due  for  another  month. 

A.    Simply  remained  in  our  hands. 

Q.  And  on  October  3d  collected  the  balance  of  the  collateral  and 
the  other  two  collections,  having  discharged  the  note,  you  passed  that 
collection  to  Mr.  Ward's  account,  with  this  cashier's  memorandum  of 
deposit? 

A.    Yes,  sir. 

By  Sknator  Stewart:     May  I  ask  a  question? 

By  the  Presiding  Officer:  The  rules  provide  that  the  question 
may  be  written  and  handed  to  the  presiding  officer. 

By  the  Presiding  Officer:  [Addressing  witness.]  A  senator  desires 
to  propound  this  question  to  you,  which  you  will  answer:  Was  this 
loan  entered  up  by  an  ordinary  note  bookkeeper,  without  any  special 
order  from  you  or  from  the  president? 

A.    Just  entered  up  in  the  usual  way. 
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Bt  the  Presiding  Oiticeb:     Any  further  questions? 

By  Mr.  Israel:     I  think  Senator  Fishback  is  preparing  a  question. 

Bt  the  Presiding  Officer:  Mr.  Lindsley,  another  question  has  been 
sent  up  by  a  senator,  which  you  will  answer.  The  question  is  this:  If 
tlie  note  had  more  than  one  signer,  at  the  time  of  collection,  whose 
name  would  be  noted  on  memorandum,  the  name  of  the  party  to  whom 
you  looked  to  as  responsible  party  or  to  any  other  parties  whose  names 
may  have  appeared  on  notes? 

A.  I  thnk  I  answered  that;  I  will  answer  it  again.  Usually  the 
party  to  whom  we  look  to  for  payment  is  the  one  that  we  note  on  the 
deposit  slip. 

Bt  Mr.  Israel:  You  usually  look  to  the  name  for  payment  that  is 
the  first  signer  of  the  note? 

A.  Usually  the  first  name,  that  is  the  one  we  usually  look  to  for 
payment 

Q.     That  is  the  maker? 

A.     Yes. 

Bt  Senaror  Bassett:  I  have  two  questions  I  would  like  to  have 
answered. 

Bt  the  Presiding  Officer:  Mr.  Lindsley,  another  question  has 
been  asked  by  a  senator,  which  you  will  answer.  It  is  as  follows: 
Was  there  any  entry  on  the  records  of  the  bank  of  the  makers'  notes 
collateral  to  note  of  Mr.  Ward? 

A.     Please  read  that  question  again. 

Bt  Mr.  Israel:  Was  there  any  entry  on  the  records  of  the  bank 
of  the  makers'  notes  collateral  to  the  note  of  Mr.  Ward? 

A.     I  could  not  find  any  record. 

Bt  the  Presiding  Officer:  Another  question  by  Senator  Bassett: 
Did  the  entry  of  "P.  L.  S.  Ass'n,  four  hundred,"  on  your  books  In- 
dicate a  payment  of  note  of  that  company  or  a  deposit  by  that  company? 

Bt  Senator  Bassett:     Referring  to  the  entry  on  the  credit  slip. 

Bt  Mr.  Israel:  The  senator  desires  to  ask  whether  that  nota- 
tion on  the  credit  slip  indicated  a  payment  by  the  company — of  a 
payment  of  that  company's  note? 

A.  Senator  Bassett  is  a  banker  and  ought  to  know  just  how  that 
goes.  The  flrgt  name  of  the  deposit  slip  Is  put  down  first,  because  the 
bookkeeper  posts  from  the  deposit  slip,  and  he  Invariably  takes  the 
first  name,  and  the  other  is  simply  an  explanation  of  what  the  de- 
posit was  and  who  made  it. 

Bt  Senator  Bassett:  Would  it  it  be  in  order  for  me  to  make  an 
explanation?    I  do  not  seem  to  be  understood  by  court  or  the  witness. 

Bt  the  Presiding  Officer:     I  think  you  may  be  permitted. 

Bt  Senator  Bassett:  In  asking  this  question,  the  point  I  would 
like  to  bring  out  is  this:  Counsel  has  brought  to  us  an  exhibit,  a 
deposit  slip  of  the  Fidelity  National  Bank,  for  October  5th,  1906.  On 
that  deposit  slip  are  the  words,  I  understand  "For  Pacific  Live  Stock 
Association,  four  hundred  dollars,  credit  to  Ward."  The  point  I  wish 
to  bring,  out  is  whether  that  entry  on  that  deposit  slip  meant  that  the 
Pacific  Live  Stock  Association  had  sent  down  a  check  for  the  credit  of 
Mr.  Ward,  or  whether  a  note  of  the  Pacific  Live  Stock  Association 
had  been  paid  and  credited  to  Mr.  Ward? 
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A.  The  deposit  slip  shows  on  the  face  of  it  that  it  was  a  collection 
made  on  the  collateral  note  held  by  us — the  four  hundred,  "CoH'n,"  an 
abbreviation  for  collection. 

By  Mr.  Manages  Edge:  I  think  we  can  expedite  matters  and  get 
what  the  senators  desire — I  think  what  the  senators  desire  to  know 
is  this:  When  that  notation,  **Pacific  Live  Stock  Association,"  was 
put  on  that  deposit  slip,  was  it  placed  on  there  by  reason  of  the  fact 
that  you  had  received  one,  or  two  or  three  checks  from  the  Pacific 
Live  Stock  Association  to  take  up  those  notes;  wasn't  it  clear  to  your 
mind,  and  did  you  not  put  that  on  there  by  reason  of  having  re- 
ceived those  checks  from  these  notes? 

A.  If  the  company  had  made  a  deposit,  I  would  not  put  on  there 
"Deposited  by  Pacific  Livestock  Association,"  but  I  would  put  on 
there  "Collateral  Pacific  Live  Stock  Association  note";  that  would 
indicate  it  was  a  note,  indicate  to  me  that  we  had  the  collateral,  and 
what  disposition  we  had  made  of  it. 

Q.  In  fact,  you  had  collected  the  note  of  the  Pacific  Live  Stock 
Association? 

A.  Yes;  Mr.  Ward  wanted  to  know  what  the  collection  was,  and 
I  turned  to  the  deposit  slip,  and  showed  him  where  he  had  received 
credit  for  it. 

By  Senator  Cotterill:  The  witness  has,  as  I  understand  it,  inter- 
pretated  the  abbreviation  '*Coll."  once  as  being  collection  and  once  as 
being  collateral.     I  have  not  seen  the  exhibit     Is  it  "Coirn"? 

A.    No,  sir;   it  is  "Coll." 

By  Senator  Cotterill:  How  does  he  explain  that  it  is  either 
"collateral"  or  "collection"? 

A.  It  is  "collateral"  in  my  mind  because  we  never  had  the  notes 
for  collection. 

By  Ma.  Israel:  Can  you  recall  a  note  made  by  the  Pacific  Live 
Stock  Assocination  which  was  paid — 

By  Mr.  Manager  Edge:  Let  us  proceed  in  order  here.  I  think  we 
should  ask  this  witness  and  let  him  testify  as  to  what  the  facts  are. 

By  Mr.  Israel:  I  would  suggest  the  other  plan.  We  should  not 
try  to  throttle  the  questions  of  any  of  the  senators. 

By  Mr.  Manager  ESdge:  You  know  better  than  to  say  we  are  try- 
ing to  throttle  the  questions  of  the  senators — 

By  Mr.  Israel:  I  am  not  saying  that  you  are  trying  to  throttle 
the  senators.    I  am  saying  that  we  should  not  throttle  them. 

By  Mr.  Manager  Edge:  If  a  note  had  upon  it  a  couple  of  indi- 
vidual names  first  as  signers,  and  afterwards  the  name  of  a  well- 
known  company,  such  as  the  Pacific  Live  Stock  Association,  would  you 
in  that  event  have  made  your  notation  as  based  on  the  first  individual 
name  or  names,  or  would  you  have  taken  the  name  of  the  company 
with  which  you  were  well  acquainted  in  describing  the  ones  who 
executed  the  note? 

A.  Well,  I  hardly  know.  Of  course  I  would  take  the  one — if  I  bad 
some  unfamiliar  names  on  there,  I  would  certainly  not  have  taken 
those. 

By  Mr.  Manager  Edge:  Would  you  have  described  the  note  by  the 
name  of  a  person  or  company  with  whom  you  were  asquainted  and 
knew — the  company  that  had  a  financial  standing  with  your  bank? 

A.  Well,  I  hardly  know  how  to  answer  that.  It  seems  to  me  I 
would  take  the  one  we  would  look  to  for  payment — that  is,  the  one  I 
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would  most  easily  identify,  and  that  Is  the  one  we  would  look  to  for 
payment. 

By  Mb.  Mai^ageb  Edge:  Regardless  of  its  place  on  the  foot  of 
the  note? 

A.     Yes.  sir. 

Br  Mb.  Isbael:  In  banking,  the  ordinary  rule,  where  there  is  a 
maker  and  an  accomodation  maker,  the  Invariable  custom  is  for  the 
maker  to  sign  first,  and  then  the  accomodation  maker  to  sign? 

A.     Yes,  sir. 

Q.     And  the  first  signature  is  the  signature  of  the  real  maker? 

A.  They  are  both  makers,  but  usually  the  one  that  is  expected  to 
pay  the  note  is  the  first  signer. 

Q.  And  that  is  the  name  that  is  generally  carried  on  the  books  of 
the  bank  as  descriptive  of  the  maker? 

A.     Yes. 

Bt  the  Presiding  Officer:  If  any  of  the  senators  desire  to  see 
these  two  pages  which  will  be  taken  away,  they  will  be  given  an  op- 
portunity of  about  a  minute;  otherwise  we  will  proceed.  Mr.  Israel, 
you  may  proceed. 

By  Mr.  Israel:  We  will  call  Mr.  LeMaster.  This  is  with  the  con- 
sent of  the  managers,  Mr.  President. 

Ellis  LeMaster,  a  witness  produced  on  behalf  of  the  respond- 
ent herein,  being  first  duly  sworn,  testified  as  follows: 

Direct  Examination — 

By  Mr.  Israel:     Q.    What  is  your  name? 

A.     Ellis    LeMaster. 

Q.     Where  do  you  reside? 

A.     Spokane,  Washington. 

Q.     What  is  your  business? 

A.     Public  accountant. 

Q.     How  long  have  you  resided  in  Spokane? 

A.     About  five  years. 

Q.     Do  you  know  one  E.  W.  Evenson? 

A.     Yes,  sir. 

Q.     Did  you  know  him  on  or  about  July  31st,  1907? 

A.     I   did. 

Q.  Did  you  know  at  that  time  of  an  insurance  company  at  Spo- 
kane known  as  the  Washington  Hardware  ft  Implement  Dealers' 
Mutual  Fire  Insurance  Association  of  Spokane,  Washington? 

A.     I  did. 

Q.  Did  you  about  the  Slst  day  of  July,  1907,  at  the  request  of  Mr. 
Evenson,  or  any  member  of  his  company,  prepare  any  accounting  work 
for  that  company? 

A.  I  think  enther  during  the*  latter  part  of  the  month  of  June 
or  during  the  month  of  July  of  that  year. 

Q.     For  what  purpose  was  the  work  done? 

A.  For  the  verification  of  the  secretary's  record,  and  for  the  pur- 
pose of  suggesting  improvements  in  his  accounting  system. 

Q.  Of  how  voluminous  a  nature  was  the  report  you  made  for 
them? 

A.    I  have  forgotten  the  number  of  pages. 

Q.    I  show  you  what  purports  to  be  a  copy  of  the  records  as  to  the 
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same  matters  made  by  the  insurance  department  of  the  State  of 
Washington  on  August  5th,  1907,  and  call  your  attention  to  the  re- 
capitulations— or  figures  therein  which  appear  to  be  the  recapitula- 
tions— and  ask  you  if  you  recognize  that  as  recapitulations,  and  as 
part  of  the  work  in  that  accounting? 

A.  [Witness  examines,]  I  cannot  postively  identify  these  figures 
as  a  summary  of  the  report  that  I  made,  or  rather  of  the  figures  that 
were  contained  in  my  report,  but  from  my  recollection  of  the  matter 
these  figures  are  familiar. 

Q.  What  I  wanted  to  get  at,  Mr.  LeMaster,  was  this:  Refreshing 
yourself  from  this  recapitulation,  can  you  state  now  about  how  ex- 
haustive, and  extensive  the  auditing  and  reporting  was  that  you  made 
at  that  time? 

A.  If  I  remember  correctly,  that  was  the  first  or  the  second  re- 
port that  I  had  made. 

Q.  That  is,  how  voluminous  was  it?  I  want  to  get  some  idea  of  the 
volume  of  it. 

A.  Well,  I  am  unable  to  determine  from  memory  whether  this 
pertains  to  the  first  report  or  to  the  second  report  that  I  made  of  the 
company.  If  it  were  the  first  report,  I  think  I  was  engaged  upon  the 
matter  all  told  something  like  eight  days.  Upon  the  second  report  I 
was  engaged  with  a  helper.  I  think,  four  and  a  half  days. 

Q.     Now,  in  making  the  report,  did  you  deal  in  details? 

A.    I  did  not,  exhaustively. 

Q.  Exhaustively,  so  that  the  report  that  you  furnished  for  the 
purpose  of  its  verification  or  checking  and  verification  of  its  details, 
to  prove  the  recapitulation,  would  be  the  work  of  some  considerable 
time  and  moment? 

A.    Yes.  sir. 

Q.    It  would  take  considerable  time  to  do  it,  to  verify  it? 

A.    Yes,  sir. 

By  Mb.  Lee:  Your  honor,  I  don't  know  that  any  cross-examination 
is  necessary  until  we  can  see  the  materiality  of  this  testimony.  1 
would  like  to  have  counsel  explain  what  this  testimony  is  for. 

By  Mr.  Israel:  Exactly;  I  will  freely  explain.  I  put  Mr.  LeMaster 
on  the  stand  out  of  order  because  he  has  successively  laid  down  on 
me  the  fact  that  he  had  to  get  home,  and  I  do  not  doubt  it,  and  I  said 
to  the  board  of  managers  and  their  counsel  that  I  would  put  him  on 
out  of  order,  out  of  consideration  for  Mr.  LeMaster;  but  Mr.  Le- 
Master was  called  here  as  a  witness  by  myself,  to  have  followed  Mr. 
Schlvely's  statement  in  contradiction  of  Evenson  as  to  the  amount  of 
work  he  really  did  in  the  Evenson  examination.  Then  Mr.  LeMaster 
would  have  followed  for  the  purpose  of  verifying  or  corroborating— 
in  an  orderly  way  corroborating  Mr.  Schively  as  to  the  extent  of  that 
work.  But  you  see  I  put  him  in  ahead  of  Mr.  Schlvely's  story,  and  that 
is  the  reason  it  didn't  appear  a  material  matter. 

By  the  Presiding  Officer:  This  is  introduced  as  having  a  bearing 
upon  Article  17. 

By  Mr.  Israel:  Yes,  sir,  upon  the  extent  of  that  examination  which 
it  is  charged  has  been  perfunctory;  and  it  should  become  orderly 
after  Mr.  Schlvely's  testimony  as  to  what  he  really  did. 
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Cross-Examination — 

Bt  Mb.  Lee:  Q.  Mr.  XjeMaster,  did  Mr.  Schively  assist  you  in 
either  one  of  these  two  examinations? 

A.    He  did  not 

Q.     Did  he  pay  you  for  it? 

A.     No,  sir. 

Q.  So  far  as  you  know,  then,  this  was  a  complete  report  of  your 
own,  made  from  the  books,  records  and  files  of  this  company  rep- 
resented by  Mr.  Evenson,  without  any  assistance  whatever  from  Mr. 
Schively? 

A.     To  what  report  do  you  refer,  Mr.  Lee? 

Q.     Either  one  of  the  reports  that  you  made  of  that  company? 

A.     My  report  was  made  solely  upon  my  own  responsibilities. 

Q.     Mr.  Schively  had  nothing  to  do  with  it? 

A.     Absolutely  nothing. 

Q.    You  were  paid  by  Mr.  Evenson  and  employed  by  him? 

A.     I  was. 

Q.  Do  you  know  whether  or  not  Mr.  Schively  got  $100.00  for  re- 
ceiving this  report,  which  he  handed  to  Mr.  Evenson? 

A.  I  do  not,  other  than  perhaps  I  may  have  seen  the  voucher 
afterwards  upon  the  books. 

Q.  Was  Mr.  Schively  your  confldentatl  agent  at  any  time,  or  were 
you  identified  with  him  in  a  capacity  at  any  time? 

A.  I  was  never  identified  with  Mr.  Schively  as  a  confidential 
agent.  Mr.  Schively  has  seen  fit  on  a  number  of  occasions  to  favor  me 
in  examinations  of  companies  in  Eastern  Washington. 

Q.    That  is  the  extent  of  your  relations? 

A.  That  is  the  extent  of  our  relations,  Mr.  Lee,  entirely.  So  far 
as  Mr.  Schively  was  concerned,  he  was  good  enough  to  favor  myself 
and  our  firm. 

Q.  So  that,  so  far  as  this  Evenson  transaction  goes,  you  were  em- 
ployed by  Mr.  Evenson  to  examine  the  books,  you  did  examine  the 
books  and  you  were  paid  by  Mr.  Evenson  and  you  rendered  your  re- 
port to  him? 

A.  In  every  case  in  which  I  have  examined  a  company  in  Eastern 
Washington,  I  was  employed  by  the  company,  and  the  company  paid 
me  my  compensation. 

Q.     That  is  all? 

A.  There  might  possibly  be  one — I  don't  know  whether  it  is 
material  at  this  time  to  bring  it  in — in  connection  with  one  company, 
I  believe  I  was  approached  by  the  insurance  department  and  asked  If 
I  would  undertake  the  work.  I  told  them  that  I  would  if  they  would 
require  a  deposit  in  advance.  That,  I  believe,  was  subsequently  done 
for  me  by  the  insurance  department,  and  a  part  of  that  was  eventually 
returned  to  the  company. 

Q.     Pardon  me,  are  you  through? 

A.     Yes,  sir. 

Q.  Do  you  know,  Mr.  LeMaster.  in  this  connection  or  in  other 
connection,  whether  Mr.  Schively  was  accustomed  to  take  your  report, 
for  which  you  had  been  officially  paid,  after  receiving  that  report  for 
this  or  other  companies,  and  demand  money  for  them? 

A.     I  have  no  knowledge  of  that. 

Q.    That  is  all. 

A.    But  if  I  may— 
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Re-Direct  Examination — 

Bt  Mb.  Isbael:  Q.  Just  one  moment,  Mr.  LeMaster.  Let*s  refer 
back  to  the  beaten  path  we  left  some  time  ago  as  to  what  you  were 
introduced  here  to  testify  to.  I  understood  you,  in  your  direct  ex- 
amination, and  also  more  in  detail  in  your  cross-examination,  to  say 
that  you  made  these  reports  of  your  own  volition,  by  your  own  work 
Independent  of  everybody,  and  you  stood  upon  them,  upon  the  truth- 
fulness of  them,  as  you  had  demonstrated  when  you  found  your  totals ; 
in  other  words,  they  were  your  reports,  and  nobody  else's? 

A.    Exactly. 

Q.  Now  then,  it  is  also  true  that  in  the  Evenson  case  you  made  a 
very  varied  and  voluminous  report;   that  is  true? 

A.    That  is  true. 

Q.  Now.  you  don't  mean  to  say,  nor  you  don't  mean  to  be  understood 
by  the  attorney's  question  that  the  report  itself  demonstrated  its 
truthfulness  without  examination,  but  that  It  would  be  found  true  If 
it  were  examined? 

A.    Certainly. 

Q.  Certainly,  that  is  the  situation.  Now,  since  the  attorney  general 
recurred  to  it — to  this  confidential  agent  phase — you  know,  and  it  Is 
a  fact,  that  Mr.  Schlvely  and  the  insurance  department  has  not  had 
you  perform  work  for  them,  but  you  know  it  as  a  fact  and  it  has 
come  to  your  ears  that  they  have  stated  without  any  qualification  that 
they  regarded  your  work  to  be  accurate  and  yourself  to  be  above  re- 
proach in  such  work,  and  that  they  had  the  utmost  confidence  in  you  as 
an  accountant — you  heard  those  things? 

A.  I  am  very  grateful  to  the  insurance  department  for  a  letter  I 
have  in  my  possession  which — 

Q.    Carried  out  that  very  idea? 

A.    Carried  out  that  very  idea. 

Q.    Yes,  sir;  that  is  all. 

By  Mb.  Isbael:  That  Is  all,  Mr.  LeMaster.  You  may  return  to 
Spokane,  so  far  as  I  am  concerned,  if  these  gentlemen  excuse  you. 

By  Mb.  Lee:     Yes. 

By  Mb.  Isbael:  Now.  if  the  court  please,  I  am  not  going  to  put  my- 
self in  the  light  of  being  captious  at  all;  but  it  is  getting  along  close 
to  3  o'clock  now,  and  I  am  perturbed  and  frightened  by  a  remark 
made  by  the  president — Senator  Ruth,  I  believe — that  We  have  had 
more  or  less  turmoil  here  ever  since  the  impeachment  took  up  by  the 
swinging  of  this  door  and  the  announcement  of  messengers  from  the 
House,  which  attracts  even  counsel's  attention;  and  the  announcement 
of  Senator  Ruth  that  the  Senate  had  passed  a  resolution  that  I  was 
glad  to  hear,  that  they  would  indulge  In  no  legislative  matters;  that 
this  court  would  have  to  sit  from  day  to  day  for  the  necessary  time,  and 
not  permit  these  reports  to  be  heard  from  the  House.  It  strikes  me  that 
it  Is  hardly  placing  anybody  in  a  proper  attitude  and  it  is  hardly  faif 
to  either  state  or  counsel  that  the  senators'  minds  shall  be  disturbed 
every  few  moments  from  what  is  going  on  on  the  witness  stand  to 
something  that  Is  coming  from  the  House,  and  going  back  to  the  wit- 
ness again,  constantly  breaking  In.  It  breaks  in  on  me,  I  know.  Just 
at  the  moment  I  was  going  on  to  ask  something  chronologically,  I  ^ 
stopped.  I  don't  see  how  you  are  going  to  prevent  yourselves  from 
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being  more  or  less  disturbed  by  this  ambitious  House  across  the  way 
for  the  rest  of  the  afternoon,  and  I  think  the  board  of  managers,  the 
senators,  ought  to  Join  with  me  In  the  proposition  that  we  ought  not  to 
have  to  proceed  for  the  next  two  hours  in  this  piecemeal  way. 

Bt  Mb.  Lee:     What  does  the  counsel  suggest  now? 

Bt  Mb.  Isbael:  I  suggest  that  we  adjourn  this  court  of  impeach- 
ment until  Monday  morning  at  9  o'clock. 

By  Mb.  Lee:  And  at  that  time  win  you  be  willing  to  continue  the 
evidence  uninterruptedly  and  until  the  close  of  the  case? 

Bt  Mb.  Isbael:  Yes,  indeed  I  will,  and  to  go  to  work  at  9  instead 
of  9:30,  if  it  suits  the  court. 

By  the  Pbesiding  Officeb:  The  chair  feels  that  the  request  of  Mr. 
Israel,  which  does  not  seem  to  be  opposed  by  the  board  of  managers,  is 
a  reasonable  request.  The  chair  does  not  believe  that  it  is  possible 
for  counsel  or  senators  to  pursue  an  unbroken  line  of  thought  when  in- 
terrupted in  these  proceedings.  The  chair  does  not  believe,  however, 
that  it  is  within  the  arbitrary  power  of  the  chair  to  order  a  recess 
until  •8:30  Monday  morning.  I  make  this  suggestion;  it  is  up  to  the 
court  to  do  as  it  sees  fit 

By  Senatob  Fishback:  I  move  that  we  adjourn  our  court  of  im- 
peachment until  9:30  Monday  morning. 

By  Senatob  Potts:     Second  the  motion. 

By  Senatob  Williams:  Why  wouldn't  it  be  well  to  make  that  hour 
1:30,  in  order  to  allow  the  gentlemen  to  get  here  by  1:30? 

By  Senatob  Fatland:     1:30  seems  to  me  to  be  the  proper  hour. 

By  Senatob  Falconeb:  Mr.  President,  this  means  a  delay  of  one 
day.  We  will  walk  the  streets  this  afternoon  until  6:30,  and  I  don't 
see  why  we  should  adjourn  at  this  time,  or  why  we  should  take  a 
recess  until  1:30  Monday.  I  think  we  ought  to  continue  this  court 
the  rest  of  the  afternoon,  and  I  think  the  chair  will  hold  it  will  take 
a  two-thirds  vote  to  change  the  ruling  we  have  made. 

By  Senatob  Bbyan:  I  believe  that-  the  claim  of  the  counsel  is 
'  warranted  by  the  circumstances.  I  don't  believe  there  would  be  any 
attorney  that  would  have  to  put  on  this  evidence  but  who  would  con- 
sider it  to  be  fair;  and  if  he  puts  on  a  witness  now — for  instance,  he 
puts  Mr.  Schively  on  the  stand — when  Mr.  Israel  takes  up  the  testi- 
mony Monday  morning,  he  will  have  to  take  up  the  same  testimony, 
and  there  will  not  be  any  two  hours  saved.  I  believe  we  ought  to 
grant  this  motion,  and  I  don't  care  if  it  goes  to  1:30;  we  can  have  a 
night  session  and  equal  it  up.  I  think  that  really  we  cannot  try  this  case 
in  an  orderly  and  progressive  manner  in  the  next  two  hours. 

By  Senatob  Pipes:  Mr.  President,  is  there  any  motion  before  the 
house  as  a  substitute  to  make  this  1:30? 

By  the  Pbesiding  Offices:  There  is  a  motion  by  Senator  Fish- 
back  that  this  court  of  impeachment  adjourn  until  9 :  30  Monday  morn- 
ing.   That  is  seconded.    A  motion  was  made  to  amend,  but  not  seconded. 

By  Senatob  Williams:  I  renew  my  motion  that  we  adjourn  until 
1:30  Monday,  and  I  believe  I  have  a  second. 
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Bt  Senator  Fatland:     Second  the  motion. 

Bt  Senator  Piper:  Mr.  President,  they  have  not  made  the  motion 
in  order.  I  am  opposed  to  the  motion,  if  they  should  make  a  substitute. 
I  think  if  we  adjourn  at  this  time  it  means  the  loss  of  almost  half  a 
day,  and  we  adjourn  until  Monday  afternoon,  it  makes  another  delay 
and  delays  this  game  too  much.  Now,  I  believed  that  this  trial 
should  be  resumed  Monday  morning  at  9:30.  I  am  heartily  in  fayor 
of  the  motion  to  adjourn  at  this  time  until  9:30  Monday  morning. 

Bt  Senator  Fishback:  I  just  want  to  say  a  word  in  regard  to  the 
motion  for  1:30.  Now.  all  the  members  from  the  south  here  cannot  get 
in  until  2  o'clock.  Now,  at  the  beginning  one  senator  cannot  get  here 
until  2,  and  another  at  some  other  time,  and  so  forth.  But  we  can  all 
get  here  Sunday  night  and  get  to  work  when  we  like.  I  believe  9:80 
Monday  morning  is  right. 

By  Senator  Brown:  I  am  not  in  favor  of  adjourning  now,  but  If 
we  do  adjourn,  it  seems  to  me  it  is  better  to  adjourn  until  9:30. 

Bt  the  Presiding  Officer:     Will  the  Senate  subside  a  minute? 

Bt  Senator  Cotterill:  Mr.  President,  in  view  of  the  statement  by 
the  managers,  as  well  as  the  very  legitimate  request.  It  seems  to  me, 
made  by  the  attorney  for  the  respondent,  it  is  not  a  question  of  adjourn- 
ing this  afternoon  particularly.  I  think  we  would  all  agree  to  that.  Now 
as  to  between  the  two  times  Monday,  I  think  that  we  should  do  as  we 
have  been  doing,  and  keep  down  to  business  and  start  in  at  9:30  Mon- 
day morning.  It  would  be  a  great  inconvenience  to  some  of  us  possibly, 
but  this  should  rank  first.  I  therefore  support  the  original  motion 
tiiat  the  court  of  impeachment  take  a  recess  until  9:30  Monday  morn- 
ing, and  hope  we  vote  down  the  amendment  to  adjourn  to  1:30  Monday 
afternoon. 

Bt  Senator  Falconer:  Mr.  President,  I  am  informed  that  the 
House  will  not  meet  again  until  4:30,  so  there  will  be  no  more  Inter- 
ruptions this  afternoon. 

Bt  the  Presiding  Officer:  The  question  before  the  Senate,  If  I 
understood  the  motion  of  the  senator  from  Pierce,  is  that  we  adjourn 
at  the  present  time  until  1:36  Monday  as  a  court  of  impeachment.  All 
senators  favoring  the  motion  say  "Aye";  those  opposed  "No."  The 
noes  have  it.  The  question  occurs  on  the  motion  of  the  senator  from 
Lewis,  Senator  Fishback. 

By  Senator  Cotterill:  Now,  we  have  just  had  an  announcement 
which  I  think  is  very  material  for  all  of  us.  We  are  told  now  that 
the  House  has  adjourned  until  4:30 — 

By  Senator  Potts  :  Mr.  President,  a  member  of  the  House  has  stated 
that  they  have  not  adjourned. 

By  Mr.  Manager  Meigs:  I  can  say  that  the  House  has  adjourned 
until  4:30. 

Bt  the  Presiding  Officer:  The  chair  has  permitted  a  debate  on  a 
motion  to  adjourn  or  take  a  recess  quite  a  while,  and  I  have  refused  to 
hear  from  the  gentleman  from  Clarke  once,  and  if  any  one  is  to  speak 
at  this  time  we  will  hear  from  the  senator  from  Clarke  first. 
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Bt  Senator  Easthah:  Mr.  Presi^nt,  It  seems  to  me  that  the 
motion  to  adjourn  is  suggested  by  those  whose  convenience  it  suits. 
Those  who  are  unaUe  to  go  heme  are  not  suggesting  or  advocating 
any  adjournment  at  all.  It  seems  to  me  that  those  who  are  far  from 
home  and  are  remaining  here  over  Sunday  should  be  considered  quite 
as  much  as  those  who  are  enabled  to  go  home  over  Sunday  and  take 
the  half  day  off  over  Saturday  and  the  other  half  day  or  more  on  Mon- 
day. Now,  it  looks  to  me  that  we  are  here  for  a  purpose.  Our  affairs 
are  very  much  similar  all  over  the  state.  My  business  requires  me 
at  home  quite  as  much  as  anybody's,  probably — at  least  it  is  more  inter- 
esting to  me  than  anybody  else's  business,  and  I  see  no  reason,  since 
we  are  here,  why  we  should  not  put  in  the  time,  one  as  well  as  another. 
It  is  only  fair.  It  is  unfair  for  those  who  can  get  away  and  get  back  in 
two  days  or  a  day  and  a  half  or  such  a  matter  to  insist  on  an  adjourn- 
ment when  those  who  cannot  get  home  have  got  to  stay  here  and  put  in 
their  time  as  best  they  can,  and  waste  their  time  and  money. 

By  Se:«atob  Fishback:  Mr.  President,  in  the  line  of  what  has  been 
said  here,  I  desire  to  withdraw  my  motion. 

By  Senator  Paulhamus:  Mr.  President,  it  appears  to  me  that 
the  counsel  representing  the  defendant  here  is  .certainly  entitled  to 
some  rights.  We  all  realize  that  the  gentleman  is  not  in  the  best  of 
health.  It  is  not  possible  to  sit  here  and  not  know  that.  Now,  he  has 
asked  us  for  a  square  and  fair  rest,  and  I  think  we  ought  to  be  fair 
enough  to  him  to  grant  it,  if  he  wants  to  lay  off  this  afternoon,  and  I 
think  he  has  asked  for  it  in  a  reasonable  way  and  there  is  no  reason 
why  the  Senate  should  not  grant  it,  and  I  think  it  should  be  granted. 

By  Senator  Falconer:     I  would  like  to  ask  the  counsel  for  respond- 
ent if  it  is  on  account  of  his  health  that  he  wants  to  adjourn? 
By  Mb.  Israel:     Not  primarily,  Mr.  Senator — secondarily,  yes. 
By  Senator  Falconer:     Well,  Mr.  President,  we  have  witnesses  here 
at  the  expense  of  the  state,  and  I  believe  that  we  should  go  ahead. 

By  Mr.  Israel:  I  am  willing  to  go  ahead  on  the  question  of 
health,  but  it  is  a  question  of  this  constant  interruption. 

By  Senator  Falconer:  Well,  the  House  has  adjourned  until  4:30. 
Here  is  two  hours  and  fifteen  minutes  we  can  get  in  here  this  after- 
noon. 

By  Senator  Piper:  Notwithstanding  the  fact  that  the  House  has 
adjourned  for  an  hour  or  two,  is  it  not  a  fact  that  the  chief  clerk  of 
the  House  can  come  in  here  when  he  wishes  to  announce  himself? 

By  the  President:  I  think  not  There  will  be  nothing  for  him  to 
bring. 

By  Senator  Cotterill:  In  order  to  cover  this  point  and  make  it 
safe  and  just,  I  move  our  proceedings  shall  not  be  interrupted  till  6 
o'clock. 

By  a  Senator:     Second  the  motion. 

By  the  President:  It  has  been  moved  and  seconded  that  our  pro- 
ceedings shall  not  be  interrupted  till  5  o'clock.     The  chair  has  per- 
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mitted  debates  heretofore.  The  gentleman  from  Pierce,  Senator  Fat- 
land. 

By  Senator  Fatland:  I  would  like  to  ask  consent  to  absent  myself 
until  9:30  Monday  morning.  I  have  business  of  moment  and  I  have  been 
here  constantly;  and  if  I  am  not  intruding  upon  you  in  any  way,  I 
would  like  to  have  you  excuse  me  until  that  time. 

By  Senatob  Myers:     I  move  that  the  consent  be  not  granted. 

[Motion  seconded,]  . 

By  the  President:  It  has  been  moved  and  seconded  the  consent  to 
Senator  Fatlandt>e  not  granted.  [After  vote  viva  voce}.  The  motion 
is  carried.  Well,  we  can  fix  the  whole  afternoon  all  right.  We  are  go- 
ing at  it  in  fine  shape.  Counsel  may  as  well  go  home.  The  senator 
from  Walla  Walla,  Senator  Cox. 

By  Senator  Cox:     Is  there  a  motion  before  the  Senate? 

By  the  President:  There  is — Senator  Cotterlll's  motion,  that  we 
proceed  uninterrupted  till  5  o'clock. 

By  Senator  Cox:  I  make  as  a  substitute  for  that  motion  a  motion 
that  this  court  take  a  recess  until  9 :  30  Monday  morning. 

By  the  President:  It  has  been  moved  and  seconded  as  a  substitute 
that  the  court  of  impeachment  take  a  recess  until  9 :  30  Monday  morning. 
[After  vote  viva  voce].  The  chair  is  in  doubt.  As  many  as  are  In 
favor  of  a  recess  until  9:'30  arise  and  stand  until  counted. 

By  the  Secretary:     Fifteen. 

By  the  President:     Those  opposed. 

By  the  Secretary:     Eighteen: 

By  the  President:  The  motion  is  lost  The  question  occurrs  on 
the  motion  of  the  senator  from  King  that  we  proceed  with  the  impeach- 
ment trial  without  interruption  until  5  o'clock.  As  many  as  favor  the 
motion,  say  "Aye";  contrary,  "No."  The  ayes  have  it.  The  senator 
from  King,  Mr.  Knickerbocker,  will  take  the  chair. 

By  the  Presiding  OmcER:  The  chair  will  expect  the  senators  who 
desire  to  remain  here  until  5  o'clock  to  keep  their  seats  and  sit  quiet 
while  the  testimony  is  being  taken.    Proceed. 

J.  H.  Schively,  recalled  for  further  direct  examination,  tes- 
tified as  follows: 

By  Mr.  Israel:  With  permission  of  the  court,  to  carry  Mr. 
Schively  to  where  we  were,  and  the  Senate  as  well,  I  will  read  the  last 
few  questions  and  answers  at  the  time  we  adjourned  last  night. 

By  the  Presiding  Officer:     You  may  read. 

By  Mr.  Israel:  [Reading.]  "This  was  some  time  in  the  middle  of 
June  and  the  first  time  the  thought  ever  entered  my  mind  of  becom- 
ing personally  associated  with  the  Pacific  Live  Stock  Association.  Mr. 
Schrock  replied,  turning  to  me,  'That  is  just  the  thing;  If  you  will  take 
this  position,  we  will  give  you  anything  you  ask.'  And  I  said  to  Mr. 
Schrock,  'How  much  are  you  receiving?  What  do  the  trustees  receive?' 
He  said,  'We  are  receiving  $600.00  a  month."    And  I  said  to  him.  Then 
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if  you  are  receiving  $600.00  a  month,  I  ought  to  be  at  least  worth  to  you 
$400.00  a  month,  if  I  could  discharge  the  duties  which  I  have  here  out** 
lined.'  And  Mr.  Schrock  said,  *We  will,  cheerfully' — I  think  you  used  Uie 
word  'gladly' — 'give  you  $400.00  a  month  if  you  will  accept  this  po- 
sition.' Now,  I  said.  This  comes  too  suddenly  for  me  to  give  a  de- 
cisive answer,  but  I  will  wait  a  while  and  consult  my  wife  and  Mr. 
Nichols  and  my  friends  in  Olympia.'  And  from  that  time  there  was  no 
further  talk,  so  far  as  I  know,  on  the  part  of  either  Mr.  Ward  or  of  Mr. 
Schrock  or  of  any  one  else.  They  both  seemed  satisfied  with  this  propo- 
sition and  both  worked  toward  the  consummation  of  this  suggestion." 

"(Q.)  Did  you  finally  come  to  the  agreement  that  you  would  come 
home  and  go  back  and  take  the  Job  as  manager?" 

"(A.)  I  came  to  the  agreement  that  I  would  go  home  with  this  idea 
in  view,  with  the  thought  of  accepting  this  position.  Now,  when  I  went 
the  next  time,  with  the  expressed  purpose — I  don't  remember  the 
exact  date — these  checks  will  show,  because  the  financial  part  of  it 
hegan  at  that  time." 

Q.     Now,  starting  there,  Mr.  Schively,  what  first  do  you  refer  to? 

A.  Well,  first  of  all,  Mr.  Israel,  I  would  like  to  correct,  according 
to  my  memory,  a  statement  of  ttte  record  there,  as  I  understood  you  to 
read  Just  now,  that  there  was  no  further  talk  either  from  Mr.  Ward  or 
Mr.  Schrock. 

Q.     Until  you  returned? 

A.  Well,  I  think  I  added  right  there  concerning  the  election  of  any 
one  else  than  myself. 

Q.  Oh,  up  to  that  time  there  had  been — you  were  using  your  good 
offices  to  get  some  one  else?  . 

A.    Yes,  sir. 

Q.  Now,  when  did  the  proposition  next  come  up  in  regard  to  your 
managership? 

A.  After  this  conversation  recited  there,  in  which  Mr.  Schrock  said 
that  they  would  all  be  pleased  if  I  would  accept  it,  and  they  would 
gladly  give  me  this  or  any  other  amount  in  reason  that  I  desired;  that 
there  was  a  tentative  understanding  between  us  that  it  would  consum- 
mate into  a  contract  if,  after  my  return  to  Olympia  and  I  had  con- 
sulted with  my  wife  and  Mr.  Nichols  and  friends,  1  decided  to  accept  it. 
Then  I  forget  whether  there  was  another  visit  intervening  or  conference 
between  them  and  myself  or  not,  but  I  appeared  in  Spokane  on  the 
10th  day  of  July;  I  may  have  gotten  in  on  the  9th. 

Q.  No,  but  you  evidently — you  have  fixed  this  conversation  as  at 
Mr.  Murray's  office  in  the  early  part  of  June? 

A.     In  the  middle  of  June. 

Q,  Now,  there  were  some  checks  here  that  show  that  you  were 
again  in  Spokane  on  the  23rd  of  June? 

A.  That  was  simply  in  further  consultation  and  consideration  of 
this;  and  I  think  at  that  time  I  went  there  to  tell  them  definitely  that 
I  would  take  this  position,  accept  this  position,  and  at  second  interview 
— I  think  probably  the  checks  will  bear  out  the  statement  that  I  am 
about  to  make  now — that  we  then  further  agreed,  more  definitely  agreed, 
that  I  would  accept  this  position  of  business  manager  for  the  trustees; 
and  then  when  I  was  leaving  Spokane  they  paid  me  my  traveling 
expenses,  amounting,  I  think,  to  some  $75.00,  and  also  purchased  for  me 
to  travel  backwards  and  forwards  a  three-thousand-n^ile  mileage  on 
the  Northern  Pacific  railroad  and  $2.50  to  pay  for  my  sleeper.  Then, 
on  the  10th  of  July,  I  went  over  there  for  the  express  purpose  of  being 
elected  the  manager,  and  my  memory  is  that  on  the  morning  of  the  10th 
the  agreement  as  to  my  being  manager  of  the  Pacific  Live  Stock  Asso- 
ciation was  consummated,  and  that  Mr.  Ward  and  Mr.  Schrock  gave 
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me  a  check  in  the  sum  of  $200.00  as  advance  pay  as  the  manager  of 
tills  association. 

Q.  Right  in  that  connection,  you  were  charged  on  the  book  of  the 
company — you  are  charged  on  the  books  of  the  company  here — with 
two  checks,  one  of  $72.25  or  $73.25,  for  expense  of  insurance  commis- 
sioner, and  one  for  $77.50,  for  Northern  Pacific  railroad  ticket.  "Were 
those  the  two  items  you  spoke  of  a  while  ago? 

A.    Yes. 

Q.    What  were  those  charged  against  you  for? 

A.  The  understanding  we  had  with  respect  to  that  mileage  book  and 
the  establishment  of  my  expense  was  that  if  this  arrangement  or  agree- 
ment as  to  my  becoming  the  manager  was  finally  consummated,  and  I 
became  the  manager,  then  this  money  would  be  charged  as  to  myself 
as  an  employee  of  this  Pacific  Live  Stock  Association. 

Q.    But  if  it  was  not? 

A.  If  it  was  not,  then  it  was  to  be  the  payment  of  the  association 
to  myself  for  services  in  coming  and  going  and  looking  to  this  arrange- 
ment, or  the  completion  of  this  arrangement. 

Q.  And  you  had  been,  I  understand,  paid  $200  on  June  13th  for  the 
services  you  had  performed  before  that? 

A.    Yes,  sir. 

Q.  Now,  go  on  Mr.  Schively,  and  state  what  occurred  after  you  got 
there? 

A.    On  the  9th  or  10th? 

Q.  Yes,  on  the  9th  or  10th,  in  detail  now,  and  let  us  have  the  whole 
story? 

A.  I  think  it  was  on  the  morning  of  the  10th  that  the  arrange- 
ment was  finally  completed  by  which  I  was  to  be  the  manager.  I  was 
to  go  to  Denver  shortly  after  that  for  some  reason;  I  think  it  was  the 
year  in  which  the  Elks  held  their  grand  lodge  meeting  there,  and  I  said 
to  these  gentlemen,  "I  have  got  to  go  to  Denver  and  I  want,  if  it  is 
agreeable  to  you,  to  have  you  pay  me  in  advance,  so  that  I  shall  have 
money  with  which  to  go  to  Denver." 

By  Mr.  Manager  Edge:     Who  are  they? 

A.  Mr.  Ward  and  Mr.  Schrock.  They  gave  me  on  the  morning  of  the 
10th  this  check  for  $200,  as  advance  pay  for  the  manager  as  an  em- 
ployee of  the  organization,  and  I  then  made  a  note  of  the  $200,  as  paid, 
and  also  charged  myself  with  tbe  mileage  book  and  with  tbis  other 
expense  in  the  amount  approximately,  as  an  employee  of  the  organi- 
zation. Now,  after  that  was  consummated  on  the  morning  of  the  10th, 
and  everybody  seemed  satisfied  with  it,  and  I  was  talking  the  matter 
over  with  Mr.  Ward,  Mr.  Ward  said  to  me,  "If  I  could  get  $1,200,  I  would 
sell  out  my  interest  In  the  Pacific  Live  Stock  Association."  I  was 
thoroughly  aware  of  the  fact  that  there  was  friction  between  these 
two  gentlemen,  and  I  said  to  Mr.  Ward,  "Walt  until  I  submit  your 
proposition  to  Mr.  Schrock."  I  had  always  been  the  go-between  and  I 
endeavored  to  be  the  peacemaker  between  these  trustees.  So  I  said, 
*'I  will  submit  your  proposition  to  Mr.  Schrock."  I  went  to  Mr.  Schrock 
— or  John,  I  always  called  him — "John,  Ward  says  he  will  sell  out  to 
you."  Now,  I  couldn't  say,  I  couldn't  swear  absolutely  to  the  words, 
"to  you."  I  said,  "John,  Ward  will  sell  out,"  or  "John,  Ward  will  sell  out 
to  you  his  Interest  for  $1,200."  And  Schrock  said,  "Just  the  thing;  we 
will  give  him  $1,200."  And  I  said,  "Now,  you  are  sure  of  that;  you  are 
willing  to  do  that?"  And  he  said,  "Yes."  I  said,  "I  will  go  and  tell 
Ward." 

By  Mr.  Israel:     Q.     Is  that  all  he  said  at  that  time? 

A.    He  said,  "I  will  give  him  $1,200." 
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Q.    Was  anything  said  about  your  being  president  or  trustee? 

A.     That  is  coming. 

Q.    Well,  go  ahead. 

A.  Schrock  said.  "We  will  give  him  $1,200."  Now  I  said.  "I  will  go 
and  tell  Ward  that  you  will  give  him  the  $1,200.  and  you  will  stand  by 
it?"  And  he  said  "Yes."  Mr.  Schrock  added.  "And  we  will  make  you 
the  president;  we  will  elect  you  the  trustee  and  make  you  the  president 
in  his  place."  "Now,"  I  said.  "John,  that  is  all  right;  I  am  willing  to  be 
the  trustee  and  I  am  willing  to  be  the  president  of  the  association,  but 
if  that  change  is  made,  it  makes  no  change  in  our  financial  under- 
standing, it  will  make  no  difference  as  to  our  arrangement  as  to  the 
fact  of  my  receiving  the  $400  a  month."  Mr.  Schrock  said,  "It  won*t 
effect  that  in  the  least."  I  said.  "I  will  bring  you  together:  I  will  go 
and  tell  Ward  you  are  willing  to  consummate  this  agreement,  and  I  will 
bring  you  together  and  you  do  what  you  want  to,"  and  I  explained  that 
I  must  get  home  tonight,  and  I  said  to  him,  "You  must  complete  your 
arrangements  so  that  I  can  get  home  tonight.  I  went  and  found  Mr. 
Ward,  and  Mr.  Ward,  as  has  been  repeatedly  said,  was  ill.  Now.  to  the 
best  of  my  memory,  I  advised  Mr.  Ward  that  in  his  conversation  with 
Schrock,  that  he  simply  advance  the  idea  that  he  was  to  receive  the 
$1,200  and  not  enter  into  any  quibble  or  argument  with  Schrock  as  to 
little  things,  little  incidents  that  might  arise;  that  if  that  was  what  he 
wanted,  the  money,  to  get  that  and  not  have  a  quarrel  with  the  trustees 
over  any  incidental  matters  that  might  arise.  To  the  best  of  my 
knowledge,  I  didn't  see —  Well,  I  then  took  Mr.  Ward  to  Mr.  Schrock, 
and  I  said,  "John,  here  is  Ward;  now  you  men  talk  this  over  and  settle 
it  among  yourselves,"  and  I  left  them  together,  and  went  out  into  the 
city  to  meet  my  friends  and  to  prepare  to  leave  on  the  evening  train.  At 
some  time  in  the  afternoon  or  evening  before  the  train  left  for  the  sound 
— I  am  under  the  impression  that  I  took  the  train  that  leaves  Spokane 
somewhere  about  half  past  ten  o'clock — now,  some  time  between  bring- 
ing these  two  gentlemen  together  and  leaving  on  the  train,  Mr.  Copeland 
and  Mr.  Shallenberger — Mr.  Copeland,  the  trustee,  and  Mr.  Shallen- 
berger,  the  head  bookkeeper — met  me  somewhere  and  said  they  wanted 
to  see  me  in  the  office  of  the  association.  I  went  with  these  gentlemen 
to  the  office  of  the  association;  they  told  me  that  Mr.  Ward  had  re- 
signed; that  I  had  been  elected  as  a  trustee  in  his  place,  and  also  as 
president  of  the  association.  We  mutually  congratulated  each  other  on 
the  happy — what  every  one  believed  to  be  the  happy — solution  to  the 
problem.  Ward  and  Schrock  for  the  first  time  in  a  long  while,  as  far  as 
I  remember,  and  every  one  else  was  on  a  good  friendly  footing.  I  under- 
stood that  Mr.  Ward  had  gotten  his  money,  or  he  would  not  have 
offered  his  resignation.  I  understood  that  Mr.  Schrock  and  the  other 
trustees  were  satisfied  with  myself,  as  the  other  trustee  and  president, 
and  whether  there  were  any  papers  given  to  me  to  sign,  or  whether  I 
did  sign  any,  is  an  absolutely  indistinct  thing  in  my  mind.  It  is  possible, 
it  is  even  probable,  that  the  bookkeeper  came  to  me  and  said  that  as  the 
president — the  newly-elected  president — and  as  I  was  to  take  the  train 
Immediately,  "As  the  newly-elected  president,  there  are  certain  things 
you  should  sign  here."  It  occurs  to  me  now  for  the  first  time  that  dur- 
ing my  absence  from  the  10th  on  up  that  they  were  signing  in  a  stamp 
my  name  as  president  to  the  policies  of  the  company. 

Q.     That  was  after  the  10th? 

A.  After  the  10th — after  I  was  elected  president  and  during  my 
absence  in  Denver.  Upon  my  return  I  was  subsequently  shown  the  fact 
that  my  name  had  been  stamped  on  certain  policies  as  president  of  the 
company.  Whether  at  that  time  he  asked  for  my  signature  to  make  the 
stamp,  or  whether  that  was  a  previous  or  subsequent  act,  or  whether 
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they  had  taken  my  signature  from  some  of  the  letters  I  had  preyionsly 
written,  I  have  no  Idea. 

Q.    Had  you  been  drinking  any  that  afternoon,  John? 

A.  I  don't  know  that  I  had  been  especially.  When  I  am  over  there, 
or  at  least  at  that  time,  or  at  any  time  when  I  meet  my  friends,  I  was  of 
the  custom  to  go  with  them  in  social  intercourse. 

Q.    You  had  been  drinking  some  that  afternoon? 

A.  Yes,  I  imagine  so.  When  we  were  through  with  these  congratu- 
lations and  good  feeling  and  fellowship  I  started  for  the  train,  and  as 
I  was  then  to  deal  more  with  Mr.  Schrock  than  anybody  else.  I  think  I 
suggested  to  Mr.  Schrock  *that  he  go  with  me  part  of  the  way — at  least 
after  we  were  out  of  that  meeting,  and  before  I  took  the  train,  Mr. 
Schrock  said  to  me  in  answer  to  a  question  of  mine  as  to  how  they  had 
arranged  it,  he  said  this,  or  words  to  this  effect,  "We  have  arranged  to 
let  Ward  have  the  $1,200  and  to  let  you  have  your  $400  a  month  until 
the  Ward  matter  has  been  settled,  either  by  the  income  of  his  pay  or 
millage  or  by  some  means,  and  at  the  expiration  of  that  time  when  our 
liability  in  that  respect" — I  am  not  endeavoring,  after  three  or  four 
years,  to  use  the  exact  language  that  went  between  us.  I  am  giving 
you  the  absolute  experience  as  it  was  to  the  best  of  my  memory  and 
belief— 

Q.    Proceed. 

A.  Well,  Schrock  said  they  had  made  arrangements  by  which  Mr. 
Ward  was  to  receive  this  money,  and  from  the  income  of  the  asso- 
ciation, but  at  the  expiration  of  that  time,  which  would  be  about  the 
first  of  October,  then  I  would  fall  heir,  if  I  so  desired,  to  all  of -the 
rights  and  privileges,  financially  and  every  other  way,  of  Mr.  Ward,  and 
with  that  understanding  I  took  the  train  and  came  to  Olympia,  trans- 
acted what  business  I  had  and  went  to  Denver,  and  I  couldn't  tell  just 
when  I  returned  to  Spokane  to  undertake  my  duties  as  president  of 
the  association. 

Q.    What  developed  when  you  got  back  to  Spokane? 

A.  When  I  returned  to  Spokane  I  assumed  the  duties  of  presi- 
dent. 

Bt  Mb.  Manager  Edge:     When  was  that? 

A.    I  couldn't  say  Just  when  that  was. 

Q.    How  long  were  you  gone — how  many  weeks? 

A.    From  Spokane? 

Q.     From  July  10th? 

A.    It  would  be  impossible  for  me  to  say. 

By  Mb.  Isbael:  Proceed  with  your  story;  counsel  has  no  right  to 
interrupt  you  at  this  time. 

A.  Some  time  after  returning  from  Denver.  Well,  I  went  to  Den- 
ver; I  think  Mr.  Nichols  accompanied  me  to  Denver.  When  I  returned  I 
began  to  arrange  the  affairs  of  the  department. 

Q.  Now,  let  us  turn  back  a  moment,  Mr.  Schively.  What  did  you  do, 
if  anything,  upon  your  return  to  Olympia  after  this  consummation  in 
the  electing  of  you  as  president  and  trustee  of  the  Live  Stock  Associa* 
tion — what,  if  anything,  did  you  do  regarding  your  office  as  deputy 
insurance  commissioner? 

A.  I  reported  to  Mr.  Nichols  what  steps  had  been  taken  over  there; 
that  I  had  been  elected  as  trustee  and  president  of  the  association,  and 
I  was  to  go  there  as  soon  as  possible,  and  he  would  do  me  a  favor  by 
securing  a  successor  to  myself  as  rapidly  as  possible. 

Q.    Now  then,  you  went  back  to  Spokane. 

A.  And  Mr.  Nichols  told  me  that  it  would  not  be  fair  to  him  to 
leave  the  department  until  he  had  secured  the  proper  person;  and  Bir. 
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Nichols  told  me  that  I  was  making  a  mistake  in  leaving;  that  I  could 
do  better  by  staying  with  the  department.  But  I  told  him  I  thought  the 
$400,  or  the  salary  I  was  getting,  was  better  than  the  salary  I 
was  getting  here,  and  I  wanted  to  get  into  a  business  pursuit,  and  I 
thought  it  was  a  good  and  wise  and  happy  opening  for  me.  I  wanted 
him  to  procure  a  successor,  and  he  said,  "All  right,  we  will  go  to 
Denver  and  talk  it  all  over,  and  until  I  get  a  successor  you  can  come 
back  here  and  attend  to  the  business  of  the  department  until  I  obtain 
the  proper  person.*' 

Q.  State  what  you  did  after  telling  Mr.  Nichols  to  get  some  one  else 
in  your  place.    Can  you  tell  when  you  went  to  Spokane  the  next  time? 

A.    I  don't  remember. 

Q.    Can  you  tell  the  month  it  was  in? 

▲.    It  was  either  the  latter  part  of  July  or  early  in  August. 

Q.  Now,  tell  what  your  experience  was,  then,  when  you  got  back; 
what  did  you  discover? 

A.  Almost  immediately,  within  a  few  days  after  returning,  if  not  the 
very  day,  we  had  a  meeting  of  the  trustees  of  the  Pacific  Live  Stock 
Association  and  I  qualified  as  president,  and  the  minutes  were  brought 
up  to  date;  and  then  we  discussed  this  question  as  to  whether  the 
traveling  expenses  of  the  trustees  in  the  field  would  be  paid  or  not.  Mr. 
Schrock  was  the  manager  of  the  association  and  abided  in  the  office. 
Mr.  Copeland  was  not  well  acquainted  with  the  work,  and  he  remained 
largely  in  the  office. 

Q.    What  relation,  if  any,  were  Copeland  and  Schrock? 

A.    They  were  brothers-in-law. 

Q.    That  is  the  Mr.  Copeland  that  was  here? 

A.    Mr.  Copeland,  who  testified,  yes. 

Q.     Proceed. 

A.  Mr.  Walker  and  Mr.  Hunter  were  the  practical  experienced  men 
in  the  field.  They  were  practical  solicitors;  they  were  in  the  field  a 
great  deal  of  the  time.  Now  they  felt,  as  Mr.  Copeland  and  Mr. 
Schrock  were  not  much  in  the  field  and  didn't  have  traveling  expenses, 
and  as  they  (Walker  and  Hunter)  were  in  the  field  and  did  have 
traveling  expenses,  that  traveling  expenses  should  be  allowed. 

Q.    You  mean  paid  by  the  company? 

A.  Paid  by  the  company;  and  there  was  considerable  discussion. 
Now,  the  question  was  up  to  me  to  give  the  deciding  vote.  It  seemed 
the  contention,  to  my  mind,  was  fair,  on  the  part  of  Walker  and 
Hunter,  that  if  they  were  in  the  field  and  the  others  weren't,  they 
should  be  paid;  but  likewise  it  seemed  to  my  mind  unfair  that  the 
association  should  be  thus  burdened  when  the  trustees  were  getting  so 
well  paid  as  they  were,  and  I  said  to  them,  "Gentlemen,  I  will  hold 
this,  my  opinion,  in  abeyance  for  a  day  or  two."  I  then,  to  the  best 
of  my  knowledge,  consulted  Mr.  Murray,  the  attorney  of  the  associa^ 
tlon,  on  that  subject    I  said,  "Charley — 

Q.     Never  mind  what  you  said;  but  what  was  the  result? 

A.  The  result  was  I  decided  in  favor  of  the  association,  voting 
with  Mr.  Schrock  and  Mr.  Copeland  against  Mr.  Walker  and  Mr. 
Hunter.  Mr.  Schrock  was  the  financial  man  of  the  company — of  the 
association.  Whenever  anybody  wanted  money,  they  had  to  go  to 
Mr.  Schrock.  Mr.  Walker  and  Mr.  Hunter  wanted  money,  so  did  I, 
so  did  Mr.  Copeland,  and  so  did  Mr.  Schrock.  When  we  wanted  money, 
we  went  to  Mr.  Schrock.  His  check  drew  the  money  from  the  bank. 
Mr.  Walker  and  Mr.  Hunter  would  frequently  come  to  me  to  intercede 
with  Schrock  to  give  them  money,  and  it  became  embarrassing  to  me. 
Further  than  that,  in  the  board  of  trustees,  it  more  often  than  other* 
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Wise  fell  that  Mr.  Walker  and  Mr.  Hunter  !n  the  controversy  would  be 
on  one  side  of  the  question  and  Mr.  Copeland  and  Mr.  Schrock  would 
be  on  another  side  of  the  question,  and  I  was  constantly  forced  to  give 
the  deciding  vote.  In  the  second  place,  the  entire  financial  manage- 
ment was  in  Mr.  Schrock's  hands.  I  found  that,  though  I  was  the 
president  of  the  association,  I  was  no  more  than  a  letter  writer  in 
the  Pacific  Live  Stock  Association.  I  simply  had  a  vote  in  the  trus- 
tees' meetings. 

Q.  What  do  you  mean?  The  by-laws  show  that  the  president  and 
manager  were  to  sign  the  checks,  and  they  did  sign  the  checks.  What 
do  you  mean  by  Schrock's  signature  being  required  to  get  the  money? 

A.  I  will  illustrate  that.  One  day  Mr.  Walker  came  to  me  in  the 
absence  of  Mr.  Schrock.  Mr.  Schrock  was  out  of  the  city.  Mr. 
Walker  came  to  me  and  said,  "Where  is  Schrock?"  I  said,  "I  think 
he  has  gone  out  of  the  city."  He  said,  "I  wish  he  were  here.  I  want 
to  get  away,  and  it  is  absolutely  necessary  for  me  to  have  some  money." 
Well,  I  said,  "Walker,  I  will  give  you  a  check  for  it,"  and  Walker 
looked  at  me  and  smiled  and  said,  "Schively,  it  wouldn't  do  me  any 
good."  I  said,  "Why?"  And  he  said  because  there  was  an  agreement 
with  the  bank  that  no  money  should  be  drawn  unless  Schrock's  name 
was  on  the  check.  I  said,  "Walker  do  you  mean  to  say  that  my  name 
on  these  checks  Is  simply  for  ornamental  purposes?"  Well,  he  said, 
"It  provides  for  that  In  the  by-laws,  but  in  fact  it  is  only  ornamental." 
I  said,  "I  doubt  if  my  signature  is  ornamental  anywhere,"  and  then  I 
further  said  to  myself,  "If  I  have  no  further  authority  here — 

By  Mr.  Manager  Edge:  Now,  I  object  to  what  the  witness  said  to 
himself. 

By  Mr.  Israel:     Q.    Put  it  the  other  way;  state  it  as  a  reason. 

A.  Then  the  conclusion  was  forced  upon  my  mind,  if  that  is  more 
technical,  I  am  not  an  attorney — 

Q.  State  the  outcome  of  your  deals  with  Mr.  Schrock.  What  did 
all  this  result  in? 

A.  The  result  was  the  conviction  in  my  mind  that  if  I  were  only  a 
voter,  one  of  five,  and  always  standing  between  two  on  one  side  and  two 
on  the  other,  that  it  would  be  only  a  short  time  before  the  whole  four 
were  against  me,  and  I  would  be  let  out.  To  the  best  of  my  memory, 
that  conversation  with  Mr.  Walker  was  held  on  a  Saturday.  I  slept 
over  the  matter,  and  on  Sunday  I  called  Mr.  Schrock  over  the  'phone, 
and  found  out  that  he  had  returned  from  the  place  to  which  he  had 
gone,  and  I  asked  him  if  he  would  come  down  and  have  a  conversa- 
tion with  me.  When  he  came  I  said,  "John,  I  am  going  to  state  some- 
thing that  may  possibly  hurt  you,  but  I  am  going  to  say  it  with 
earnestness  and  meaning.  I  am  not  going  to  remain  with  the  Pacific 
Live  Stock  Association." 

Q.    Now,  about  how  long  was  this  after  you  had  become  president? 

A.  I  don't  know  how  long  after  I  had  become  president,  but  it  was 
shortly  after  I  had  gone  over  and  began  active  work. 

Q.  Now,  at  this  time  did  you  have  any  conversation  with  Sam 
Nichols  regarding  your  contemplated  act? 

A.  I  had  given  my  resignation,  my  written  resignation  I  think, 
to  Mr.  Nichols,  and  he  said  to  me — 

Q.     Never  mind  that;   we  have  had  that. 

A.     I  had  given  my  written  resignation  to  Mr.  Nichols. 

Q.  And  you  testified  to  that,  and  he  told  you  to  keep  about  your 
work  until  he  could  get  some  one  else.  Now,  relative  to  the  depart- 
ment, what  arrangement  did  you  make  with  Mr.  Nichols? 

A.    Well,   that  day,  after  this  conversation  with   Mr.   Schrock— I 


Digitized  by 


Google 


IMPEACHMBNT  PROCBBDINGS  gi{5 

told  Mr.  Schrock  I  wouldn't  stay,  I  am  omitting  the  conversation 
until  yon  bring  me  back  to  it — I  immediately  thereafter,  on  the  follow- 
ing day  or  the  day  after,  I  think  that  very  day,  wrote  to  Mr.  Nichols 
to  this  effect:  "If  you  have  not  secured  a  successor  for  me,  and  are 
willing  to  allow  me  to  withdraw  my  resignation,  I  will  return  to 
Olympia.*'  And  Mr.  Nichols  wrote  to  me  to  come  back  as  soon  as 
possible. 

Q.  Now,  let  me  ask  you  what  your  conversation  with  Schrock 
was  at  this  time? 

A.  I  said  to  Mr.  Schrock,  that  I  was  going  to  leave  the  Pacific 
Live  Stock  Association,  and  I  think  I  outlined  to  him  the  reasons  I 
have  Just  given  to  the  gentlemen  of  the  Senate.  Mr.  Schrock  said  to 
me  that  it  wouldn't  do  for  me  to  leave  this  association — it  would  hurt 
the  association.  "The  people  would  think  you  were  withdrawing 
from  this  association  because  you  hadn't  confidence  in  it,  and  in  the 
next  place  it  is  absolutely  fair  and  just  to  us  and  to  me  that  you  give 
VLB  time  to  look  up  a  successor";  and  I  said,  "All  right,  John,  I  want 
to  be  perfectly  fair  with  you  and  fair  with  the  association,  and  I 
want  you  to  understand  if  Mr.  Nichols  will  take  me  back,  I  want  to 
be  fair  to  him;  and  you,  as  speedily  as  possible,  get  some  one  to  take 
my  place."  And  he  said,  "I  will  go  to  work  at  once  upon  the  matter.*' 
I  shortly  thereafter  received  a  letter  from  Mr.  Nichols,  to  which  I  have 
referred — but  if  I  haven't  referred  to  it,  I  shortly  after  received  a  letter 
from  Mr.  Nichols,  that  he  would  be  glad  to  have  me  return  and  come  as 
soon  as  possible. 

Q.  Now,  can  you  fix  about  what  month  this  was  in,  whether  it  was 
in  the  early  part  of  August  or  September,  when  this  occurred,  having 
it  fixed  in  your  mind  that  you  went  there  the  first  of  July,  and  then  to 
Denver  and  came  back  again;  can  you  fix  the  date? 

A.  It  seems  to  me  it  was  the  latter  part  of  August  or  early  in 
September.  I  didn't  return,  to  the  best  of  my  present  knowledge,  to 
the  work  of  the  presidency  over  there  till  in  August. 

Q.  Go  on;  you  are  now  on  the  conversation  with  Mr.  Schrock 
as  to  finding  some  one  to  take  your  place. 

A.  Well,  any  way,  the  subject  of  that  conversation  was  that  Mr. 
Schrock  would,  as  soon  as  possible,  secure  some  one  to  take  my  place. 
I  wrote  that  back  to  Mr.  Nichols  and  urged  upon  Mr.  Nichols  the 
reasons  for  my  remaining  there  until  he  had  secured  a  successor.  Mr. 
Nichols  said  there  were  affairs  in  the  department  that  needed  my  at- 
tention, and  I  then  went  backward  and  forward  frequently  between 
Spokane  and  Olympia,  transacting  to  the  best  of  my  ability  the 
business  of  the  department  and  the  work  of  the  Live  Stock  Asso- 
ciation. I  constantly  said  to  Mr.  Schrock,  "John,  while  I  don't  want 
to  hurry  you  in  this  matter,  I  want  you  to  be  as  expeditious  as  pos- 
sible in  securing  some  one  else."  Finally  Mr.  Schrock  came  to  me  and 
said  there  was  a  man  by  the  name  of  Bennington,  and  to  the  best  of 
my  memory  he  lived  at  Rltzvllle;  "I  think  he  would  be  willing  to 
take  your  place."  Shortly  thereafter,  Mr.  Schrock  brought  a  gentle- 
man to  me  and  introduced  him  as  Mr.  Bennington,  and  Mr.  Benning- 
ton said,  "I  want  to  have  a  little  conversation  with  you,  Mr.  Schlvely." 
And  I  said,  "Very  well,  Mr.  Bennington";  and  as  I  now  remember,  he 
and  I  went  into  the  little  room  where  the  meetings  were  held.  Mr. 
Bennington  said,  "Mr.  Schively,  I  want  to  ask  you  clearly  and  honestly 
a  question,  and  I  want  a  truthful  and  honest  answer.  I  am  a  man 
who  can't  afford  to  Jeopardize  my  business  reputation.  Mr.  Schrock 
desires  that  I  become  a  trustee  in  this  association.  You  are  leaving 
very  shortly  after  having  entered  the  association.  I  want  to  ask  you 
seriously  and  honestly  this  question:  Are  you  leaving  because  you 
have  lost  confidence  in  the  association?"     I  said,  "Mr.  Bennington,  I 
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want  to  answer  you  very  truthfully  and  honestly  that  the  affairs  of 
the  Pacific  Live  Stock  Association  have  been  poorly  managed.    They 
have  outgrown  the  ability  of  the  people  who  have  been  handling  them. 
The  men  handling  this  association,  in  my  estimation,  are  honest  and 
sincere  and  earnest.    They  have  a  big  field  here;  it  is  the  pioneer  as- 
sociation of  this  character  in  the  state;  they  are  well  known  throagh- 
out  the  state;  they  have  paid  their  claims — since  I  have  been  in  this 
association  they  have  paid  every  claim  up  to  the  agreement  of  the  by- 
laws,  which   was  a  ninety-day   grace  limit.     They  have   assets;  the 
assets  are  not  available;  they  are  farmers'  notes.     The  payment  of  a 
farmer's  note  depends  upon  his  harvesting  and  upon  his  crop.    They 
have  been  unwise  in  not  securing  a  sufficient  cash  premium  In  writing 
the  policy.     If  you,  or  any  other  man  with  business  ability,  can  get 
into  this  Live  Stock  Association,  and  get  into  It  with  sufficient  force 
to  be  a  conotrolling  factor,  you  can  make  a  splendid  success  of  this 
Institution,  and  if  o^ou  cannot,  you  won't.    Now,  it  is  up  to  yourself  to 
say  whether  your  influence  here  will  be  strong  enough  to  be  dominat- 
ing,  and  whether  or  not  /our  expenience  is  enough  to  make  it  a 
success."    Mr.  Bennington  said,  "John  Schlvely,  I  will  take  your  word 
and  agree  to  be  elected  as  your  successor.'*    To  the  best  of  my  knowl- 
edge, that  is  the  only  time  and  the  only  conversation  I  had  with  Mr. 
Bennington;   and  that  must  have  been  either  the  latter  part  of  Sep- 
tember or  early  in  October,  because  on  the  8th,  I  think,  of  October,  or 
the  6th  or  the  -8th,  somewhere  thereabouts — the  checks  in  the  books 
will   show  the  exact  date — Bennington   appeared   for  the   purpose  of 
taking  my  balance.    Mr.  Ligget,  the  insurance  commissioner  of  Idaho, 
appeared  in  the  city  of  Spokane  for  the  purpose  of  examining  the 
Farmers'  Mutual  Live  Stock  Insurance  Company.     I  met  Mr.  Fams- 
worth,  of  that  company,  and  Mr.  Fam worth  said  to  me,  "Mr.  Schlvely, 
are  you  still  the  deputy  insurance  commissioner?"    And  I  said,  "Yes." 
He  said,  "Mr.  Ligget,  of  the  Idaho  department" — you  will  understand 
that   the   Idaho   insurance   commissioner   is   bank   examiner  and  ev- 
o^cto   insurance   commissioner — "Mr.   Ligget,   the   insurance  commis- 
sioner of  Idaho,  is  here  for  the  purpose  of  examining  our  company,  pre- 
paratory to  its  entering  Idaho.    We  would  like  you  to  be  present  with 
him,  and  if  you  can,  we  want  you  to  be  present  in  order  to  protect 
our  interest."       I  said,  "That  will  be  impossible,  at  least  today,  be- 
cause while  I  am  deputy  insurance  commissioner,  I  am  also  tmstee 
of  a  rival  company,  and  the  two  would  not  work  together;  but  I  am 
going  to  be  out  of  there  either  today  or  tomorrow,  and  if  you  can  hold 
it  over,  I  wish  you  would,  because  I  do  not  want  to  get  one  transaction 
mixed  with  the  other."    I  went  to  Schrock  and  I  said,  "John,  Benning- 
ton is  now  here,  and  everything  is  now  ready,  and  why  not  let  me 
settle  with  you,  and  go  with  Ligget  and  examine  this  other  associa- 
tion?"    Schrock  said  "All   right."     Then  I   took  a  memorandum  out 
of  my  pocket — my  pocket  diary,  in  which  I  kept  my  account  with  the 
association.    "Now,"  I  said,  "You  owe  me  so  much;  here  is  the  account 
I  am  leaving  two  days  before  my  time  is  out — I  was  elected  on  the  10th 
and  this  is  the  8th" — I  now  remember  distinctly  it  was  on  the  8th 
that  this  conversation  occurred  with  Schrock,  and  I  left  the  Pacific 
Live  Stock  Association.    I  took  the  diary  and  accounted  to  him  for  all 
the  moneys  I  had  received,  all  of  the  money  that  was  due  me  after  a 
little  stamp  account  for  which  I  had  given  cash  to  one  of  the  em- 
ployees— 

Q.     When? 

A.  I  think  it  was  on  that  very  morning,  if  I  mistake  not.  As  I  was 
about  to  sever  my  relations,  I  went  to  the  office,  and  the  mail  from 
the  evening  before — ^there  was  some  mail,  at  least,  that  was  requisite 
to  be  sent  out,  and  I  furnished  the  amount  in  cash.  I  do  not  remember 
exactly  what  it  was;  that  record  there  shows  it.  [Indicating.1 
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Q.    A  dollar  and  a  half. 

A.    A  small  amount,  less  than  two  dollars  and  over  one  dollar. 

Q.    Go  on. 

A.  I  said,  "John,  you  are  indebted  to  me  for  thirty  dollars,*'  and 
at  that  moment,  as  1  was  settling  with  him  he  said,  "I  have  a  premium 
note;  let  me  get  that";  we  went  over  to  Sam  Olmberg. 

Q.    What  position  did  he  hold  in  the  stock  association? 

A.    He  was  employed  there  at  that  time. 

Q.    Have  you  that  premium  note? 

A.    Yes.  sir. 

Q.     Produce  it. 

[Witness  hands  paper  to  counsel.] 

Q.    Go  on. 

A.  I  said,  "I  will  pay  that  premium  note."  So  deducting  the  four 
hundred  dollars  a  month  for  the  three  months  as  due  me,  minus  the 
two  days,  subtracting  from  it  the  amount  that  had  been  paid,  adding 
to  this  the  amount  of  thirty  dollars  that  Schrock  owed  me,  and  adding  to 
it  the  amount  for  the  stamps,  and  deducting  seven  dollars  and  a  half — 
I  think  the  note  is — left  a  balance  due  me  of  $260  and  some  odd  cents. 
Now,  I  said,  "John,  there  is  the  account  that  stands  between  us."  I 
said,  "I  want  that  settled  as  soon  as  possible — some  time  today."  And 
he  said,  "I  will  verify  this  and  see  if  it  is  right."  Now,  to  the  best  of 
my  knowledge,  that  was  in  the  morning.  I  would  be  almost  willing  to 
swear  to  it  absolutely,  for  I  had  gone  down  for  the  purpose  of  closing 
up  all  of  my  affairs  before  noon.  Mr.  Schrock  took  away  this  state- 
ment as  to  the  indebtedness  of  the  association  to  myself,  in  the  sum 
of  $260  and  some  odd  cents,  and  at  some  portion  of  that  day,  Mr. 
Schrock,  after  consulting  with  the  bookkeeper  to  see  if  the  account  was 
correct,  gave  me — I  think  the  amount,  to  be  exact,  was  Just  as  found 
here  [indicating] — any  way,  Schrock  gave  me  a  check  in  the  sum  of 
$260.50  in  full  settlement  of  our  account — 

Q.  Do  you  mean  to  be  understood  you  saw  him  consult  the  book- 
keeper, or  he  told  you  he  saw  the  bookkeeper? 

A.  Absolutely.  The  Michigan  Millers'  Fire  Insurance  Company 
furnishes  to  every  insurance  department  of  the  state  a  book  of  this 
nature  [indicating]  at  the  beginning  of  each  year.  I  kept  all  of  my 
private  accounts  in  this  book. 

Q.  That  is  not  the  question.  Tou  furnished  the  account  at  that 
time  to  him.  Did  you  see  him  go  to  the  bookkeeper,  or  did  he  say  that 
he  would  go  to  the  bookkeeper  and  verify  it? 

A.  At  the  time  I  told  Schrock  what  was  due  me  and  pointed  out 
to  him  what  was  due  he  went  to  the  bookkeeper.  Mr.  Hunter,  and  con- 
sulted with  him  about  the  matter,  drew  his  check  and  gave  it  to  me,  and 
then  I  handed  in  my  resignation  and  went  oft  and  saw  Mr.  Fams- 
worth  and  Mr.  Ligget,  and  told  them  I  was  now  clear  of  the  associa- 
tion, and  that  if  they  desired  I  would  join  with  Mr.  Ligget  in  this  ex- 
amination. The  next  morning,  on  the  9th,  I  went  with  Mr.  Ligget  to 
examine  the  Farmers'  Mutual  Live  Stock  Insurance  Company.  I  was  not 
there  myself  to  make  an  examination  of  that  company. 

Q.  We  will  pass  that  question  at  this  time,  Mr.  Schively,  and  let  it 
come  up  on  the  articles  of  impeachment  in  reference  to  that.  I  want 
you  to  keep  to  this  Live  Stock  Association.  When  did  you  next  see  any 
of  these  people,  and  under  what  circumstances,  after  you  had  settled  up 
and  had  gone  with  Ligget? 

A.  I  am  absolutely  unable  to  say  whether  it  was  the  following 
night  or  the  next  night. 
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Q.    That  would  be  immaterial. 

A.    It  was  within  the  next  two  days. 

Q.    What  were  the  circumstances?     What  occurred? 

A.  I  was  ready  to  return  to  Olympia,  and  I  went  to  the  office  of  the 
Pacific  Live  Stock  Association  for  the  purpose  of  saying  good-bye  Uy 
them,  of  wishing  them  well;  I  thought  that  there  was  the  best  of  feel- 
ing between  us,  as  everybody  had  seemed  to  be  satisfied,  and  when  I 
reached  the  room  there  was  an  atmosphere  present  impossible  to 
describe,  and  yet  which  gave  me  to  know  that  there  was  something  out 
of  the  way,  and  it  neyer  occurred  to  me  that  I  was  the  cause  of  it 
I  thought  probably  something  new  had  occurred  among  themselves. 

Q.    What  occurred? 

A.    Mr.   Schrock   opened   the   door — here   is  the   main   office  here 
[indicating] — off  to  the  right,  as  you  enter;  to  the  left  as  you  go  out 
is  a  small  room  in  which  the  trustees  hold  their  meetings.    Mr.  Schrock 
came  out  of  the  door  and  met  me.    He  had  a  paper  in  his  hand,  I  think. 
I  said  to  him,  "John,  what  is  the  trouble  around  here?"    And  he  said 
to  me,  "It  seems  instead  of  our  being  indebted  to  you — instead  of  our 
having  owed  you  two  hundred  and  sixty  dollars  and  some  cents,  you 
owed  us  four  hundred  dollars."    Now,  I  said — that  was  a  paralyzer — I 
said,  "John,  you  know  that  is  not  so.    You  owed  me  and  you  paid  me." 
I  said,  "I  have  had  my  settlement  with  you  and  you  know  that  state- 
ment is  not  so.    Where  did  you  get  that?"    He  said,  "Well,  here  is  the- 
statement  of  the  bookkeeper."     I  said,  "I  don't  care  what  your  book- 
keeper states;  you  know  this  is  not  true.    I  don't  care  what  your— what 
figures  your  bookkeeper  presents."    I  never  had  any  business  with  the 
bookkeeper.     I  never  consulted  the  bookkeeper.     The  bookeeper,  Mr. 
Hunter  and  I,  were  warm  friends  outside  of  the  office,  but  in  that 
office  we  were  very  formal,  because  the  bookkeeper  was  a  brother  of 
Mr.  Hunter,  the  trustee,  and  we  entered  into  no  complications  with  him 
whatever.    I  said,  "I  don't  care  what  the  bookkeeper  says,  or  what  set 
of  figures  you  bring  me.    You  know  I  settled  with  you,  and  when  we 
settled  you  gave  me  a  check  for  $260.50,  and  I  showed  you  my  account, 
and  you  and  I  were  satisfied,  and  we  squared  the  account  between  us — 
we  were  satisfied  that  that  squared  the  account  between  us  absolutely, 
actually  and  Justly."    He  said,  "Well,  1  don't  just  understand  it  myself, 
but  here  is  what  the  bookkeeper  has  shown."     I  said,  "What  has  the 
bookkeeper  shown?"     And   then   he  showed   me   this  paper  that  has 
been  in  controversy  before  this  Senate  for  the  last  few  days.     I  said, 
"Let  us  go  through  it  together  and  see  if  we  can  straighten  this  out" 
So  we  took  the  statement  and  I  said,  "Why  here  is  an  amount,  the  first 
one,  does  not  belong  to  me — two  hundred  dollars;   you  and  Mr.  Ward 
gave  that  to  me  for  services  before  I  was  trustee.    Here  is  four  hundred 
dollars,  and  here  Is  another  four  hundred  dollars,  and  here  is  another," 
and  so  on.    I  said,  "You  know  that  you  never  gave  me  a  check  for  four 
hundred  dollars;  you  know  that    I  never  have  gotten  a  check  from  you 
or  any  one  in   this  association  for  four  hundred   dollars.     There  is 
something  wrong  here,  and  you  know  it.    Call  off  these  figures  and  let 
us  see  if  we  cannot  come  to  an  understanding  of  them,"  and  he  began 
to  give  me  certain  amounts,  and  I  said,  "Now,  look  here;  these  figures 
don't  mean  anything,  John.     You  and  I  never  dealt  In  those  amounts. 
We  never  dealt  In  a  slx-hund red-dollar  amount,  and  we  never  dealt  In  a 
four-hundred-dollar  amount.     I   never  got  a  check   for  four  hundred 
dollars,  and  I  never  got  a  check  for  six  hundred  dollars.     Don't  you 
know,  as  between  you  and  me — don't  you  know  that  when  you  gave 
me  that  check  for  two  hundred   and   sixty  dollars  the  account  was. 
right  between  the  association  and  myself?"     He  said,  "I  think  so." 
Then   I   said,  "You  come  with  me  before  the  board  of  trustees  and 
say  so."     We  went  before  the  board  of  trustees  and  an  explanation 
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was  made  and  a  conversation  had,  and,  as  Ood  is  my  helper,  to  the 
best  of  my  knowledge,  Mr.  Bennington  arose  and  said,  "I  knew  that 
man  was*  honest.  I  knew  that  the  man  would  clear  his  name  from 
these  charges."  I  said,  "Gentlemen,  are  you  satisfied?"  They  all  said, 
"Tea,"  and  we  all  shook  hands,  and  I  walked  away,  and  I  never  knew 
anjrthing  further  about  that  matter  until  it  was  poked  under  my 
nose  before  the  grand  Jury  in  the  city  of  Spokane. 

Q.  Tell  the  senators  when  it  was  that  you  had  the  first  intima- 
tion of  a  report  being  sent  out  that  you  were  still  indebted  to  this 
company. 

A.  I  think  it  was  the  latter  part  of  March.  Some  time  in  Feb- 
ruary Judge  Whitson  appointed  Mr.  Murray  as  receiver  of  the  as- 
sociation. 

Bt  the  Presiding  Officer:  At  this  time  we  will  take  a  recess  for 
five  minutes. 

Q.  The  last  question  was,  "When  was  the  first  time  that  you  heard 
anything  about  your  being  indebted  to  the  Live  Stock  Association?" 

A.    After  this  occurrence? 

Q.     Yes? 

A.    Some  time  in  February. 

Q.    What  year? 

A.  Of  March  of  the  ensuing  year,  1907.  Mr.  Murray  was  ap- 
pointed by  Judge  Whitson,  of  the  federal  court,  as  the  receiver  of  the 
Pacific  Live  Stock  Association,  and  I  saw  Mr.  Murray  Just  at>out  that 
time.  Mr.  Murray  said  to  me,  "John,  I  am  having  Mr.  Ellis  LeMaster 
expert  the  books  of  the  Pacific  Live  Stock  Association.  Now,  how  much 
money  did  you  receive  from  that  association?"  I  said,  "As  a  trustee 
or  as  an  insurance  official?"  He  said,  "As  a  trustee."  I  said,  "I  was 
there  three  months" — or  words  to  this  effect — "I  was  there  three  months 
at  $400.00  a  month  and  I  received  $1,200.00  less  two  or  three  days." 
He  said,  "You  are  sure  that  was  all  you  received?"  I  said,  "That  is 
all,  Charlie — $1,200.00  less  two  or  three  days."  And  that  was  the  last 
that  was  said  about  the  matter  until  the  report  of  the  receiver,  Mr. 
Murray,  was  published,  showing  that  I  had  received  some — I  forget 
what  the  amount  was,  but  It  was  a  much  larger  amount  than  I  re- 
ceived. And  the  first  time  I  was  in  Spokane,  I  think  that  I  am  correct 
in  saying  that — I  would  not  swear  to  this — I  went  over  to  Spokane 
for  the  purpose  of  seeing  Mr.  Murray  on  the  subject.  I  went  over  to  the 
Great  Northern  depot  to  see  Mr.  Murray  and  I  learned  that  he  was 
sick  at  home.  I  immediately  went  to  his  home,  and  when  I  applied 
for  admission  I  was  Informed  that  Mr.  Murray  was  sick  in  bed.  I  said  to 
the  person  who  answered,  "Will  you  please  tell  Mr.  Murray  that  Mr. 
Schively  wants  to  see  him  Just  for  a  moment  or  so."  And  I  waited 
until  my  message  was  taken  to  Mr.  Murray  and  the  wor^  was  given  me 
that  Mr.  Murray  would  see  me.  I  went  upstairs,  and  the  moment  I 
entered  the  door  Charlie  Murray  said  to  me,  "John,  you  lied  to  me."  I 
said,  "Charlie,  I  did  not."  He  said,  "Yes,  you  did,  John.  You  got"— I 
think  he  said  the  exact  terms,  I  am  not  positive  of  that,  I  think  he  said, 
"You  got  $1,200.00  more";  but  anyway  he  said  that  I  had  received  much 
more  than  I  told  him.  I  said,  "Charlie,  I  did  not  get  the  money."  He 
said,  "You  did,  John;  the  books  show  it."  I  said,  "Then  the  books  lie, 
and  if  you  were  not  sick  I  would  make  you  go  right  to  the  books  and 
show  me."  Well,  he  said,  "You  go  down  and  look  for  yourself."  I 
said,  "Very  well,  I  will."  On  the  way  down  from  Charlie  Murray's 
house,  I  stopped  in  at  E.  C.  McDonald's  office.  E.  C.  McDonald  was  at 
that  time  the  assistant  attorney  general.     I  thought  to  myself,  I  will 
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stop  and  see  McDonald,  as  a  state  official.  So  I  went  to  his  office  and  I 
said,  "Mac,  I  want  to  tell  you  something.  Now,  I  received  a  certain 
amount  of  money  from  the  Pacific  Live  Stock  Association,  and  Charlie 
Murray's  report,  gotten  out  by  Ellis  LeMaster.  is  to  the  effect  that  I 
received  a  good  deal  more  than  that.*'  Now  I  said.  "Mac,  I  did  not 
get  that  money.  There  is  some  mistake  somewhere;  and  I  want  you  to 
go  with  me  as  witness  to  be  present  at  the  interview  that  I  am  now 
about  to  hold  as  to  that  money."  Mr.  McDonald  went  with  me  to  the 
office  of  the  Pacific  Live  Stock  Association.  The  affairs  of  it  had  now 
been  given  back  to  the  hands  of  the  trustees.  When  Mr.  Murray  made 
his  report  to  Judge  Whitson,  Judge  Whitson  denied  Jurisdiction- 
would  not  accept  Mr.  Murray's  report,  because  he  said  that — 

By  Mb.  Manageb  Edge:     I  object. 

By  Mb.  Isbael:  Never  mind.  Just  go  back  to  the  Live  Stock 
Association — back  to  the  trustees. 

A.  Was  back  in  the  hands  of  the  Pacific  Live  Stock  Association. 
We  went  to  the  rooms — Mr.  McDonald  and  myself,  and  Mr.  Hunter;  I 
am  quite  sure  that  it  was  Mr.  Hunter;  I  am  absolutely  certain  that 
it  was  not  Paul  Shallenberger,  because  he  was  occupied  In  some  other 
business,  so  that  it  must  have  been  Mr.  Hunter — I  said.  "Hunter,  tell 
me  why  you  have  charged  this  $1,200.00  to  me?  What  Is  that 
$1,200.00?"  "Why,"  he  said,  "That  is  for  the  payment  of  the  Ward 
rctes."  I  said.  "What  Ward  notes?"  He  said.  "The  notes  that  were 
given  when  Ward  was  bought  out."  I  said,  "Why  were  they  charged  to 
me?  I  did  not  receive  that  money,  did  I?"  He  said,  "No."  but  when 
the  first  note  was  paid  I  went  to  Mr.  Schrock  and  said,  'How  shall  I 
enter  this  on  the  books — against  Mr.  Ward's  account?*;  and  Schrock  said, 
'No,  Mr.  Ward  is  not  employed  here  any  longer';  and  I  said.  'How 
shall  I  enter  them?'  He  said,  'Enter  them  against  Schively.  Schively 
has  taken  Ward's  place.' "  I  said,  "That  is  a  funny  way  to  enter  a 
transaction.  Where  are  the  notes?"  And  Mr.  Hunter  said  Mr.  Schrock 
had  them.  And  we  hunted  Mr.  Schrock  up.  I  said,  "Mr.  Schrock,  where 
are  these  notes  that  you  talk  about  for  $1,200.00  that  have  been 
charged  to  me?"  He  said,  "They  are  in  the  safe."  I  said,  "Go  get  them. 
I  want  Mr.  McDonald  to  see  that  that  money  was  paid  to  Mr.  Ward 
and  not  to  me."  And  Mr.  Schrock  went  and  got  the  notes.  I  don't 
think  that  even  then  I  took  them  in  my  hands.  To  the  best  of  my 
knowledge,  as  the  picture  is  now  before  my  mind,  Mr.  Schrock  brought 
the  notes  and  said,  "Here  they  are."  And  I  said  to  McDonald,  without 
touching  them,  "Mac,  you  look  at  those  notes  and  see  whether  they  were 
paid  to  me,  or  to  Mr.  Ward."  It  did  not  even  then  occur  to  me  that  my 
name  was  anywhere  on  those  notes.  It  never  entered  my  mind  that  my 
name  was  on  those  notes  until  I  was  charged  with  it  before  this 
grand  jury.  I  was  not  dreaming  of  calling  Mr.  McDonald's  attention, 
to  the  best  of  my  knowledge,  as  to  my  signature.  I  said  simply,  "I 
wish  you  to  see  to  whom  that  money  was  paid."  And  he  looked  and 
said,  "It  was  paid  to  Mr.  Ward."  Now,  I  says,  "Mac,  you  remember 
this.  If  it  should  ever  come  up  in  the  future  against  me,  if  I  should 
ever  run  for  office  or  anything  else,"  I  says.  "Mac,  you  remember  this." 
McDonald  said  he  would.  There  I  thought  the  incident  was  closed  until 
in  the  campaign  the  matter  was  up  and  Mr.  Gandy  said  somebody  was 
liable  and  the  matter  came  on,  and  immediately  after  its  coming  up.  I 
wrote  to  Mr.  McDonald  to  the  effect  he  had  seen  these  notes  and  they 
were  paid  to  Mr.  Ward,  and  suggested  to  Mr.  McDonald  he  should  go 
to  Mr.  Gandy — 

By  Mr.  Manager  Edge:  If  the  court  please,  I  will  have  to  object  to 
the  witness  going  so  far  away  from  the  facts.  These  matters  have 
nothing  to  do  with  the  case. 
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Bt  Mb.  Israel:     It  is  on  the  charge  of  perjury,  your  honor. 

Bt  Mb.  Manager  EIdoe:  I  don't  object  specifically,  but  I  think  the 
witness  ought  to  be  instructed  to  testify  only  as  to  matters  under  con^ 
sideratlon. 

Bt  the  Pbesidino  OmcEB:  Make  your  answer  simply  responsire 
to  the  question,  Mr.  Schively. 

A.    Well,  I  am  endeavoring  to  do  that. 

By  Mb.  Israel:  Q.  Well,  the  question  to  the  witness  was  to  proceed 
with  a  detailed  statement  of  what  occurred,  your  honor.  Go  on  and 
state  now. 

A.  Well  then,  it  was  a  subject  of  criticism  in  the  papers,  and  the 
campaign  came  on,  and  it  was  all  brought  out.  I  don't  know  what  ques- 
tion you  want — 

Q.  When  were  you  next  confronted  or  charged  with  the  author- 
ship of  these  notes — under  what  circumstances?  When  did  you  first 
hear  of  it? 

A.     Before  the  grand  Jury  at  Spokane. 

Q.  Yes.  sir;  how  did  you  come  to  go  before  the  grand  Jury?  What 
occurred  before  that  grand  Jury? 

A.  Well,  I  was  testifying  one  evening  before  the  investigating  com- 
mittee in  the  House  chamber  when  somebody  came  and  notified  me — 
No,  I  beg  your  pardon,  that  was  later. 

Q.  When  did  you  go  before  the  grand  Jury  and  under  what  cir- 
cumstances? 

A.  I  was  in  iny  office  one  day  when  the  deputy  sheriff — I  think  of 
Thurston  county — came  to  me  with  a  subpoena  to  appear  before  the 
grand  Jury  at  Spokane.  I  don't  know  that  I  ever  received  a  document 
in  my  life  with  greater  pleasure,  because  I  thought  that  would  be  an 
opportunity  for  myself  to  be  heard  somewhere.  I  had  no  other  avenue 
of  communication.  So  I  went  over  before  the  grand  Jury  at  Spokana 
Now,  Mr.  Counsel  and  gentlemen,  I  don't  know  how  to  detail  that  ex- 
perience.   I  don't  know  what  you  want.    I  know  that  I  was  tortured — 

Q.  Well,  were  you  questioned  regarding  these  notes?  Were  you 
questioned  in  that  transaction  regarding  these  notes? 

A.  Well,  what  I  presumed  to  be  the  usual  formality  was  gone 
through.  I  was  asked  my  name,  and  if  I  was  willing  to  testify,  and  I 
said  I  was  perfectly  willing;  I  wanted  to  testify,  I  did  not  know  the 
scope  of  it;  my  idea  was  that  I  was  now  to  explain  to  this  grand  Jury 
everything  that  had  happened  with  respect  to  the  Pacific  Live  Stock 
Association  and  I  began  to  make  an  explanation  as  any  layman  would. 
This  was  my  first  experience  before  a  jury,  with  one  single  exception  of 
five  or  ten  minutes.  And  Mr.  Donovan,  who  was  on  the  stand  a  day 
or  so  ago,  immediately  interrupted  me.  Now,  what  that  man  did  to  me 
it  is  impossible  for  me  to  say  in  the  line  of  questions  and  answers.  He 
began  to  ask  questions  about  the  Pacific  Live  Stock  Association,  and 
how  they  occurred  in  chronological  order,  I — 

Q.     No.  I  don't  expect  you  to  remember,  Mr,  Schively. 

A.     That  is  impossible  for  me  to  say. 

Q.    Were  you  questioned  regarding  having  made  any  notes? 

A.  He,  in  the  course  of  it — some  way,  somehow — he  asked  me  as  to 
what  arrangement  had  been  made  between  the  Live  Stock  Associa- 
tion and  myself.  I  made  the  statement,  very  innocently  and  truthfully, 
that  I  was  on  a  fiat  salary — or  1  don't  think  I  used  the  word  "fiat" — that 
I  was  on  a  salary  of  $400.00  a  month.  And  immediately  I  noted  that 
every  Juror  sat  up  and  began  to  look  at  me,  and  then  Mr.  Donovan  made 
me  repeat  it.    I  think  that  in  one  form  or  another  he  made  me  repeat 
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that  statement  about  a  dozen  times,  and  I  asked  what  was  the  matter— 
I  wanted  to  know.  I  said,  "Are  you  doubting  this?"  or  words  to  that 
effect — I  am  not  presuming  to  give  the  exact  language  before  this  court 
I  am  telling  the  thing  as  it  occurred,  to  the  best  of  my  knowledge.  And 
I  would  endeavor  to  explain,  and  each  time  he  would  bring  me  back, 
lawyer-like,  to  the  point;  and  then  the  matter  of  the  notes  came  up.  He 
asked  me  if  I  had  signed  these  notes.  I  said,  "No,  sir,  not  that  I 
know  of.  I  don't  remember  to  have  ever  signed  any  notes."  That  has 
been  absolutely  clear  in  my  mind  from  the  first.  I  never  have  been 
able  to  assume  an  obligation  of  that  nature  and  obligate  myself  on  a 
proposition  of  that  kind,  that  has  been  absolutely  clear  to  my  mind» 
and  so  I  said  to  Mr.  Donovan,  "No."  Then  he  looked  at  me  very 
earnestly  and  said,  "Are  you  sure  that  you  never  signed  those  notes?" 
And  it  was  clear  to  my  mind  from  the  way  that  he  asked  me  the  ques- 
tion that  he  thought  that  I  had  signed  the  notes,  and  I  stopped  a  moment 
to  think  over  the  matter.  I  said  to  myself,  "Why  should  I  sign  these 
notes?    I  am  not  an  officer — 

By  Mb.  Manages  Edge:     I  object  to  that. 

Q.    Never  mind;  what  did  you  answer? 

A.  Well,  I  argued  it  in  my  mind  for  a  moment  or  so,  and  I  said, 
"No,  sir,  I  am  perfectly  clear  on  that  point."  And  he  drew  that  out 
of  me  every  moment  that  I  was  before  them  for  a  day  and  a  half— he 
tortured  me  to  make  me  say  other  than — 

Q.    Did  he  try  to  make  you  say  that  you  were  on  a  millage  basas? 

A.  He  did;  he  tried  in  every  conceivable  way  to  make  me  confess 
that  I  was  on  a  millage  or  commission  basis  and  that  I  had  given 
some  document  obligating  myself.  And  finally,  as  a  last  r^ort,  h^ 
brought  this  paper  to  me  and  I  began  as  best  I  could  some  sort  of  an 
explanation.  It  evidently  could  not  be  clear,  because  Mr.  Davis  tefr 
tified  here  the  other  day  that  what  I  said  was  not  clear.  I  began  to 
realize  that  it  was  not  clear  to  any  of  us — the  explanation  I  was  mak- 
ing. I  turned  to  them  and  said,  "Gentlemen,  as  incredible  as  it  ma; 
seem  to  you  from  that  paper,  the  only  thing  I  want  to  say  to  thiB 
grand  jury — the  only  thing  I  want  you  to  remember  that  I  have  said 
to  this  grand  jury — is  that  I  never  received  a  single  cent  of  that 
$1,200.00  In  money.  I  discovered  that  it  was  charged  against  me  as  a 
book  account,  but  I  want  to  say  to  you  again  and  again  that  I  never 
received  a  single  cent  of  that  money.  I  received  $1,200.00*  from  that 
company  for  salary,  less  two  or  three  days,  and  I  received  no  more,  and 
if  there  is  anything  else  there  that  indicates  it,  that  is  a  mistake  of  some 
kind.  I  did  not  get  it."  And  I  thought  the  incident  was  ended  when  I 
was  discharged  from  the  grand  jury.  I  returned  home  and  discovered 
from  the  newspapers  that  there  was  an  indictment  for  embezzlement 
against  me,  and  I  was  subpoenaed  and  went  to  Spokane  with  the 
sheriff.  As  I  stepped  off  the  train  at  Spokane,  I  was  met  by  the  state- 
ment that  that  morning  a  charge  of  perjury  had  been  put  in  against  me 
and  I  said,  "It  is  the  greatest  outrage  that  could  be  perpetrated  against 
a  citizen  of  this  country!"  Now,  1  don*t  want  to  appear  dramatic  in 
explanation  of  this,  but  that  was  a  damned  outrage  against  my  man- 
hood. I  beg  your  pardon,  gentlemen;  I  am  not  trying  to  work  on  any- 
body's sympathies  here,  on  the  floor  or  in  the  gallery.  I  am  not  trying  to 
do  that. 

Q.  In  that  grand  jury  room,  had  you  been  charged  with  having 
bought  out  Ward — you  individually? 

A.  They  asked  me  that.  I  told  them,  "No."  That  was  a  part  of 
the  discussion  about  the  notes. 

Q.    Now,  you  heard  the  testimony  of  Mr.  Ward? 
A.     I  did. 
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Q.  What  did  you  say  as  to  the  purported  conversation  that  he  tes- 
tifies occurred  between  you  and  him,  in  which  you  propose  to  him  to 
|>iiy  him  out? 

A.    I  have  already  told  the  gentlemen  of  the  Senate — of  the  court- 
Just  exactly  what  occurred.     When  I  heard  Mr.  Ward  testify  to  the 
contrary,  I  was  very  much  surprised  to  he^r  his  testimony. 
'     Q.    Was  it  true? 

A.  It  was  not  true — that  is,  in  the  main — that  which  referred  to 
the  conversation  of  my  buying  him  out. 

Q.  Now,  after  you  had  been  indicted  for  perjury,  did  you  have  any 
conversation  with  Mr.  Schrock? 

A.     I  beg  pardon? 

Q.  After  you  had  been  indicted. for  perjury,  did  you  meet  and  have 
any  conversation  with  Mr.  Schrock? 

A.  After  the  indictment  for  perjury  I  secured  the  services  in  Spo- 
kane of  McDonald  and  Wrighter— I  think  the  name  is,  from  Lincoln 
county  (he  had  moved  into  Spokane) — to  look  after  my  interests.  I 
wa&  before  the  court,  and  one  day,  in  going  up  to  Mr.  McDonald's  room, 
I  met  Mr.  Schrock  at  the  front  door  of  The  Rookery  and  Mr.  Schrock 
said  to  me,  "John" — or  "Mr.  Sc^ively,"  however  he  addressed  me — 
"What  made  you  testify  before  the  grand  jury  as  to  not  having  signed 
^ose  notes?"  "Well,"  I  said,  "John,  I  testified  that  way  because  I  did  not 
Wgn  those  notes."  But  he  said,  "You  did  sign  them."  I  said,  "John,  I 
did  not  sign  those  notes."  He  said,  "You  did,  and  I  saw  you."  "Well," 
t  said,  "Then  if  I  signed  them,  I  signed  them,  but  my  testimony  was 
true.  I  do  not  remember  signing  those  notes.  I  do  hot  now  remember 
Having  signed  those  notes."  "Now,"  I  said,  "let's  go  upstairs  and  see 
McDonald  and  talk  with  him  about  it."  We  went  up  to  McDonald's 
office.  He  happened  to  be  alone  in  his  office.  I  said,  "Mac,  Schrock  says 
that  I  signed  those  notes,  and  I  have  brought  him  up  here  to  talk  to 
you  about  it."  And  I  turned  to  Mr.  Schrock,  sitting  at  my  left,  and  I 
said.  "John,"  tell  me  the  circumstances,  so  it  will  recall  itself  to  my 
ttilnd."  "Well,"  he  said  "after  we  had  signed  those  notes" — or  words  to 
that  effect,  and  I  think  this  is  almost  the  exact  language — "after  these 
notes  had  been  signed  Ward  said  that  in  order  to  strengthen  the  notes 
he  wanted  you  to  sign  them  also."  And  you  saw  me  sign  them?"  He 
said,  "Yes."  "Well,  if  you  saw  me  sign  them,  I  must  have  signed  them, 
hilt  the  whole  thing  is  a  blank  to  my  mind." 

Q.     Did  Mr.  McDonald  hear  this? 

A.  Mr.  McDonald  was  present.  I  want  to  add  to  that,  if  I  may,  an 
incident  before  that  grand  jury.  Mr.  Donovan,  or  Mr.  Pugh,  wrote  to 
Mr.  Lee,  or  sent  word  to  Mr.  Lee,  the  assistant  attorney  general,  ask- 
ing for  a  certified  copy  of  some  of  the  records  of  tLn  department;  and  I 
said  to  Mr.  Lee  (I  was  just  then  preparing  to  go  to  Spokane)  that  it 
would  be  impossible  to  prepare  a  certified  copy  of  these  documents,  but 
that  if  it  would  cover  the  ground  I  would  take  the  originals  with  me. 
And  Mr.  Lee  thought  that  would  certainly  be  satisfactory.  So  I  took 
the  originals  of  the  documents  and  exhibits  Mr.  Donovan  wanted;  and, 
in  order  to  make  everything  cl^ear  to  the  grand  jury,  I  took  a  book  of  offi- 
cial letters  and  reports  from  the  files  of  the  insurance  department  over 
with  me  to  show  to  the  grand  jury  that  this  was  a  solvent  concern,  even 
when  It  went  into  the  hands  of  the  receiver — if  properly  managed;  that 
It  had  paid  a  large  amount  of  money,  and  the  reports  and  letters  con- 
cerning the  entire  official  communications  between  the  members  of  the 
association  and  the  people  in  the  state  who  were  writing  for  informa- 
tion and  so  on;  I  had  all  these  with  me.  I  had  the  official  files — a  good 
many  that  had  not  been  asked  for  by  Mr.  Donovan  or  Mr.  Pugh — ^before 
me,  with  the  intention  of  putting  them  before  the  grand  jury,  and  when 
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I  was  through  Mr.  Donoyan  dismissed  me,  or  Mr.  Davis  did,  and  I 
started  to  take  these  things  up  that  had  not  been  requested,  or  they  had 
not  allowed  me  to  explain,  or  say  anything  about  Mr.  Donovan  reached 
forward  and  took  them  bodily  from  me  and  I  have  not  seem  any  of 
them  since. 

Bt  Mb.  Isbael:  Is  that  the  way  they  handle  official  documents  at 
Spokane? 

By  Mb.  Manager  Edge:     How  is  that? 

By  Mr.  Israel:  Is  that  the  way  they  handle  official  documents  at 
Spokane? 

Q.    They  were  the  official  records  of  the  insurance  department? 

A.  The  official  records  and  correspondence  of  the  insurance  de- 
partment. 

Q.    Did  Donovan  know  that  at  the  time  he  took  them? 

A.  He  did  not  appear  to  care  what  they  were;  if  it  were  my  purse 
it  would  have  been  the  same. 

Q.    Had  they  been  Informed  before  what  they  were? 

A.  Nothing  had  been  said  about  these.  I  had  them  there  for  the 
purpose — I  attempted  to  make  an  explanation  time  and  time  again,  an<^ 
it  was  when  I  forced  my  way  beyond  the  barriers  that  Mr.  Donovan 
raised — ^Just  once,  only  once,  and  that  was  when  in  the  most  emphatic 
manner  I  could  I  disregarded  him  and  in  spite  of  his  protest  I  said, 
*'I  want  to  say,  as  incredible  as  it  may  seem  to  this  grand  Jury"— and 
then  I  told  them  what  I  said  here. 

Q.  And  he  took  these  documents  in  your  possession  without  any 
excuse  or  any  receipt  or  any  statement  to  you? 

A.    Absolutely. 

Q.    Took  them  forcibly  away  from  you  without  your  consent? 

A.    Yes. 

Bt  Mr.  Manaoeb  Edge:  If  the  court  please,  1  don't  think  this  hat 
anything  to  do  with  it. 

Bt  Mr.  Israel:  Well.  I  don't  care,  Mr.  Manager.  That  is  far 
enough. 

Bt  Mr.  Manager  Edge:  If  you  have  got  any  complaint,  the  court 
is  over  there,  and  open  to  any  citizen  of  the  state. 

Bt  Mb.  Israel:  No,  we  have  got  a  court  here  to  which  we  will  make 
our  complaint  of  Mr.  Donovan.  This  is  the  Jurisdiction  we  will  try  Mr. 
Donovan  in. 

Bt  Mr.  Manager  Edge:  You  can  try  that  after  you  get  through 
with  this  case — not  while  we  are  trying  It. 

By  Mr.  Israel:  That  is  the  intention.  Now,  with  the  permission  of 
the  court,  I  am  going  to  pass  from  article  25,  with  the  permission  that 
if  I  have  omitted  anything  in  checking  up  and  in  the  broken  way  in 
which  we  have  taken  it  up  yesterday  and  today,  I  be  permitted  to  go 
back  to  it  and  examine  him  further. 

Q.  Mr.  Schively,  article  2  of  this  impeachment  charge  is  directed 
to  the  entrance  into  this  state  by  one  Lebo  of  two  companies,  of  the 
payment  by  him  of  $100.00,  and  a  promise  to  pay  $300.00  more,  besides 
paying  the  statutory  fees  and  two  licenses  of  $2.00  each — $37.00  as  to 
each  company.  You  heard  Mr.  Lebo's  statement  regarding  that  trans- 
action? 

A.    Yes,  sir. 


Digitized  by 


Google 


IMPEACHMENT  PROCEEDINGS  535 

Q.     In  the  interests  of  brevity  and  to  save  time,  tell  this  Senate 
all  about  that  Lebo  transaction. 

A.     I  had  met  Mr.  Lebo  a  few  years  previously  and  was  acquainted 
with   him.     He  wrote  to  me  from  Chicago,  asking  information  as  to 
the  entrance  of  the  companies,  and  he  received  from  the  department  the 
customary  letter  that  we  had  been  instructed  to  write  under  those 
circumstances,  to  the  effect  that  the  entrance  fees — that  all  documents 
requisite  to  entering  the  state,  to  be  filled  out  were  forwarded  as  per  the 
request,  and  the  entrance  fees  would  be  1236.00 — $36.00  statutory  en- 
trance fees  and  $200.00  for  the  examination  of  securities  and  verifi- 
cation of  report;  that  is,  I  imagine  the  customary  letter  was  written 
to  him.    I  do  not  know  whether  by  myself  or  the  clerk  of  the  depart- 
ment.    Mr.  Lebo  eventually   appeared   in  the  department  in   person, 
with  reports  of  the  companies,  the  statements  made  out,  and  said  that 
he  had  entered  into  an  agreement  to  enter  these  companies  and  wanted 
to  know  the  cost.    I  referred  him  to  the  written  correspondence  on  the 
cost.     He  said  that  it  would  very  much  hurt  him  to  pay  the  $400.00 — 
the  $200.00  for  each  company — at  this  time;  that  he  could  do  it,  but 
It  would  leave  him  without  any  money  with  which  to  live,  and  he  wanted 
to  know  if  it  would  be  possible  to  reduce  that.     I  said,  "Well,  Mr. 
Lebo,  I  am  going  to  consult  the  chief  about  that.'*    Some  eight  years 
ago  we  came  into  the  habit  of  calling  Mr.  Nichols,  in  the  secretary 
of  state's  department,  "the  chief."     I  went  and  consulted  Mr.  Nichols 
and  came  and  told  Mr.  Lebo  that  it  wasn't  the  intention  of  the  de- 
partment to  work  any  hardship  on  him,  and  that  it  was  impossible 
to  make  the  examination  at  the  present  time,  and  that  he  could  pay 
some  in  advance — some  advance  on  it.    And  he  said  he  would  give  notes 
for  the  balance;  that  he  could  give  $100  and  could  give  notes  for  the 
balance.    I  told  him  that  I  didn't  want  to  take  any  notes — that  we  be- 
lieved in  his  word,  and  that  if  he  couldn't  pay  before  the  examination 
was  to  be  made,  he  could  pay  at  that  time.    Mr.  Lebo  paid  the  $100.00  in 
advance  on  one  of  the  companies  and  entered  his  two  companies,  and 
paid  the  statutory  fee  which  was  required  to  be  paid  at  the  time,  and 
went  back  to  Spokane  and  began  business.    Subsequently  he  wrote  to 
me  that,  for  some  reason,  he  was  going  to  resign  his  position  as  manager 
of  the  other  company — ^to  one  of  these  companies — and  as  the  examina- 
tion had  not  l>een  made,  he  would  like  to  have  his  money  back.    And  I 
wrote  to  him  a  letter,  which  is  on  file  and  would  be  better  evidence  than 
I  can  now  give,  denying  his  request.    The  next  communication  I  had 
was  from  the  attorney  on  the  subject — his  attorney.    I  then  thought  that 
the  matter  had  reached  serious  proportions,  and  submitted  it  to  Mr. 
Nichols.    He  said,  "What  do  you  think  about  it?"  And  I  said,  "It  is 
necessary  to  pay  that  $100,  or  have  a  law  suit,  and  you  can  take  your 
choice."    He  said,  "The  next  company  that  comes  in,  or  whenever  you 
have  the  money,  pay  it."    I  said,  "That  money  must  be  paid  at  once. 
There  is  one  thing;  I  will  write  and  see  if  the  thing  is  as  stated  by  Mr. 
Lebo.    If  it  is,  and  is  simply  a  matter  of  money,  he  ought  to  have  the 
money";  that  he  ought  not  to  be  forced  to  a  law  suit  on  that  question, 
for  he  was  entitled  to  his  money,  as  the  company  was  going  out  of  busi- 
ness and  going  out  of  the  state.    I  wrote  to  the  company  and  found  out 
from  the  company  that  Mr.  Lebo  had  paid  the  money  out  of  his  own 
pocket,  and  I  went  to  Mr.  Nichols  and  said  that  I  thought  it  was  just 
to  pay  it,  and  Mr.  Nichols  and  myself  both  put  up  $50  and  paid  it  back  to 
Mr.  Lebo. 

Q.  Now.  that  brings  us  to  this  question  as  to  why,  and  under  what 
authority,  or  why,  for  what  reason,  you  then  exacted  this  $200.00  advance 
fees  for  companies  applying  for  admission  to  do  business  in  the  State 
of  Washington,  putting  up  their  $35  statutory  fee  for  admission? 

A.    Now,  I  would  like  to  be  very  explicit  in  that.    Will  you  let  me 
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have  that  report?  [Witness  handed  report.]  Up  to  1904,  inclasive,  when 
these  examinations  were  to  be  made,  Mr.  Nichols  and  myself,  or  Mr. 
Nichols  and  some  other  deputy  that  he  would  appoint,  would  go  hack 
to  these  companies  and  examine  them.  In  1904  the  income  of  the  de- 
partment was  $89,521.16.  In  1905  the  income  of  the  department  was 
$117,340.38.  That  is  approximately,  I  think,  an  increase  of  $27,000,  and 
that  was  entailing  a  corresponding  increase  in  the  work  of  the  depart- 
ment. The  insurance  force  consisted  of  myself  and  the  clerk  and 
stenographer.  Miss  Ferguson. 

Q.    Miss  Ferguson  was  both  clerk  and  stenographer? 

A.    Both  clerk  and  stenographer. 

Q.    There  were  not  three  of  you — ^Just  the  two? 

A.  Yes,  sir,  just  the  two.  This  entailed  so  much  of  an  increase  upon 
both  of  us  that  to  do  this  work  and  make  eastern  trips  for  the  depart- 
ment was  a  distinct  impossibility.  Now,  a  good  many  companies  at 
that  time  and  at  the  present  time,  and  at  all  times — a  good  many  new 
companies — are  endeavoring  to  gain  admission  to  the  State  of  Washing- 
ton. I  want  you  to  understand,  gentlemen,  that  It  is  a  much  easier 
thing — and  I  must  make  this  explanation  in  order  to  make  it  clear  to 
the  Senate — to  keep  a  company  out  than  it  is  to  put  it  out  after  it 
once  gets  in. 

By  Mr.  Lee:  Now,  if  the  court  please,  we  object  to  this  long-tnvolved 
explanation,  with  an  attempt  to  introduce  a  lot  of  self-serving  declara- 
tions. We  are  interested  primarily  here  with  this  particular  article 
and  the  specifications  in  this  article,  and  we  have  a  defense  that  it  was 
under  and  by  virtue  of  Mr.  Nichols.  Any  testimony  in  that  regard 
would  be  admissible,  but  to  consume  the  time  of  this  Senate  with  a  long 
rambling,  eloquent  speech  on  the  condition  of  the  insurance  department 
for  the  last  eight  years,  I  submit  to  your  honor,  is  to  no  purpose. 

By  the  Pbesiding  Officer:     The  objection  will  be  overruled. 

By  Mr.  Israel:     Go  ahead,  Mr.  Schively. 

A.  It  is  absolutely  essential  for  the  gentlemen  of  the  Senate  to 
understand  this.  Supposing  a  life  company  enters  the  state;  a  volume 
of  insurance  is  written  and  then  the  company  leaves  the  state,  or  is 
found  to  be  Insolvent.  A  great  deal  of  insurance  Is  written  that  can- 
not be  written  anywhere  else.  In  the  meantime,  the  one  who  has  the 
policy  has  been  sick  or  something  of  the  kind.  I  simply  make  that 
explanation  for  the  necessity  of  putting  some  barrier  against  a  com- 
pany coming  in  that  Isn't  solvent — not  only  a  t'^m.  : ..y  that  isn't  solvent, 
but  it  may  be  financially  all  right,  technically  all  right,  but  its  manage- 
ment may  be  poor,  so  that  a  great  many  things  are  required  to  be 
known.  It  was  Impossible  to  go  back  to  the  number  of  companies  seek- 
ing and  asking  admission.  I  finally  took  the  subject  to  Mr.  Nichols  and 
said,  "I  don't  want  to  assume  all  of  this  responsibility,  or  any  of  this 
responsibility.  I  want  you  to  let  me  know  some  means  by  which  we  can 
check  this,  or  raise  a  barrier.  It  Is  impossible. for  me  to  go  now.  You 
must  either  go  yourself  or  send  somebody  or  raise  some  barrier."  Well, 
he  said,  "Why  can't  we  go  examine  them?"  I  said,  "I  can't;  you  go," 
and  in  the  course  of  that  conversation,  we  both  knew — Mr.  Nichols  and 
myself — In  the  management  of  the  department,  both  knew  that  the  fact 
of  the  writing  to  companies  that  we  would  examine  them,  because  that 
was  the  form  of  letter  before  this  custom  was  adopted,  had  kept  a 
number  of  companies  from  coming  in;  and  in  the  course  of  that  con- 
versation, the  idea  was  developed  as  to  the  charging  an  examination  fee 
in  advance  and  making  it  when  we  couM  find  the  time  so  to  do. 
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Q.  Now,  after  that  did  you  take  that  question  up  with  any  proper 
officer  of  the  state? 

A.  I  am  just  proceeding  to  that.  That  question  was  then  taken  to 
the  attorney  general. 

Q.    Who  was  the  attorney  general? 

A.  Mr.  John  D.  Atkinson.  Mr.  Nichols  and  myself  were  both  pre- 
sent I  think  that  Mr.  Nichols — I  am  willing  to  assert  (you  seem  to 
be  desirious  of  an  exact  assertion) — and  I  am  quite  willing  to  assert 
that  Mr.  Nichols  had  gone  into  the  offce  of  Mr.  Atkinson  and  talked 
i^ith  him  about  some  other  matter  when  this  matter  was  suggested,  and 
I  was  sent  for.  For  the  fact  of  my  happening  into  General  Atkinson's 
office — 

Q.    Well,  did  you  take  up  the  matter  with  Atkinson? 

A.  It  was  brought  up  to  General  Atkinson  and  he  was  asked  the 
question  as  to  whether  it  was  legal,  within  the  law,  to  impose  this  ex- 
amination fee  in  advance?  Now,  I  don't  remember  Mr.  Atkinson's 
exact  language,  but  he  answered  it  in  the  affirmative. 

Q.  That  it  would  be  legal  to  charge  these  companies  an  advance 
fee  at  the  time  of  their  application  to  enter  the  State  of  Washington, 
for  their  future  examinations? 

A.    Yes,  sir. 

Q.    And  to  examine  them  in  the  future? 

A.    Yes,  sir. 

Q.  Now,  after  that,  was  there  any  departmental  rule  established 
under  that  authority? 

A.    Yes,  sir. 

Q.    What  was  it? 

A.  Mr.  Nichols  and  myself  returned  to  my  office,  or  his  office,  and  I 
said  to  him,  "Chief,  what  shall  I  charge  as  the  advance  rate;  shall  I 
take  our  pro-rating  experience?"  And  he  said,  "Yes."  It  had  been  our 
experience  in  former  visitations  back  east,  by  pro-rating  the  insurance, 
we  arrived  at  the  conclusion  that  $200  was  a  Just  and  equitable  charge, 
and  we  adopted  the  flat  rate  of  $200.  Mr.  Nichols  and  myself  adopted 
that  rate  in  our  office  after  our  conversation  with  Mr.  Atkinson.  I  want 
to  be  very  clear — of  that  statement — because  there  was  discussion  about 
it  in  the  investigating  committee. 

Bt  Mb.  Israel:  Now,  I  desire  to  go  on  to  another  article  here,  and 
I  am  getting  tired,  and  would  ask  the  court  to  steal  fifteen  minutes  at 
this  time  and  adjourn  here. 

By  Mb.  Manages  Edge:  How  long  will  it  take  you  with  this  testi- 
mony? 

Bt  Mr.  Isbael:  With  the  speed  we  are  taking  for  this  examina- 
tion, if  your  cross-examination  is  not  too  lengthy,  we  ought  to  be 
through  by  noon  Monday  with  this  witness. 

Bt  Mr.  Manager  Edge:     We  might  as  well  suspend. 

Bt  the  Presiding  Officer:  We  will  take  a  recess  until  next  Monday 
morning. 

At  4:45  p.m.,  the  court  of  impeachment  adjourned  until 
9:80  a.m.,  Monday  morning,  August  23,  1909. 


Digitized  by 


Google 


588  JOURNAL  OP  THE  8BNATB 


Senate  Chamber, 
Olympia,  Wash.,  August  ^,  1909. 

The  Senate,  sitting  as  a  court  of  impeachment,  convened  at 
9 :80  a.  m.,  all  members  being  present  except  Senators  Graves 
and  Nichols,  excused. 

Bt  the  President:  Will  Senator  Booth,  of  King  county,  take  the 
chair. 

By  the  Presiding  Officer:     Are  you  ready,  Mr.  Israel? 

Bt  Mr.  Israel:     Mr.  Schively,  take  the  stand. 

Direct  Examination    (Continued)  — 

Bt  Mb.  Israel:  Q.  Mr.  Schively,  when  we  suspended  on  Saturday 
evening  you  were  testifying  as  to  the  reasons  of  the  forming  of  a  de- 
partmental rule  as  to  the  collecting  of  this  two  hundred  dollars  in 
advance  for  applying  companies  entering  the  state.  What  was  the 
circumstance  and  reason,  if  there  was  any,  for  charging  companies 
for  that  examination  in  the  State  of  Washington,  at  the  time  they  were 
examined,  a  flat  sum  of  $200? 

A.    What  was  that  question? 

[Question  read.] 

A.  When  we  left  Mr.  Atkinson's  oflice  after  we  had  this  interview 
with  him.  Mr.  Nichols  and  myself,  then  we  went  Into  consultation  as  to 
what  this  flat  rate  would  be  that  we  would  charge  In  advance,  and  in  the 
course  of  that  conversation,  when  we  settled  upon  the  sum  of  $200,  the 
question  arose  as  to  the  application  of  that  rule  to  the  companies  in 
this  state,  and  the  fraternal  law  was  adopted  as  the  basis  In  connec- 
tion with  this  two  hundred  dollars;  now.  In  connection  with  this  two- 
hundred-dollar  flat  rate  which  was  determined  upon,  we  should  apply 
the  two-hundred-dollar  rate  to  the  companies  In  this  state,  as  well  as 
the  companies  outside  of  this  state. 

Q.    Why? 

A.  Because,  as  I  have  already  indicated,  uUder  the  fraternal  law 
the  maximum  was  put  at  two  hundred  dollars  for  fraternal  companies, 
without  a  reserve,  and  four  hundred  dollars  for  companies  with  a 
reserve,  and  the  decision  was  that  If  these  fraternal  companies  should 
pay  the  two  hundred  dollars  the  sum  would  be  Just  to  the  mutual  and 
stock  companies  here  In  the  state.  You  understand  that  this  two 
hundred  dollars  was  our  limit.  Whatever  the  expense  might  be,  we 
could  not  charge  more  than  that. 

Q.    That  is  for  fraternal  societies? 

A.    Yes,  sir. 

Q.  Well,  would  the  item  of  two  hundred  dollars  necessarily  cover 
the  examination  of  any  fraternal? 

A.    Not  by  any  means.    It  might  be  much  more  than  that. 

Q.     It  might  be  much  more  than  two  hundred  dollars? 

A.    Yes,  sir. 

Q.    And  in  that  event  you  would  have  to  pay  from  what  fund? 

A.  From  our  own  pockets — at  least,  there  was  no  provision  for 
expense  beyond  that;  that  was  the  maximum  limit  of  a  fraternal  com- 
pany without  a  reserve. 

Q.  There  were  no  conditions  In  that  fraternal  law  as  to  the  ex- 
pense, actual  expenses  or  traveling  expenses? 

A.    No  condition  whatever. 
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Q.    But  there  were  conditions  in  the  mutual  and  stock? 

A.    Yes. 

Q.    That  is,  they  were  formulated  then  as  a  rule  of  the  department? 

A.    At  that  time,  in  that  interview. 

Q.  I  understand  that  after  that  you  charged  a  uniform  rate  of  two 
hundred  dollars,  whether  it  was  fraternal,  stock  or  mutual? 

A.    Yes. 

Q.  Have  I  interrogated  you  regarding  article  No.  2 — with  reference 
to  Charles  Lebo? 

A.    I  think  you  did. 

By  Mb.  Lee:     You  went  over  that. 

Bt  Mr.  Israel:     I  went  over  that  Saturday,  did  I  not? 

Bt  Mr.  Lee:     Yes,  sir. 

Q.  Directing  your  attention  to  articles  2  and  4,  as  to  the  advance 
payment  of  the  Boston  Insurance  Company,  of  Boston,  Mass.,  and  the 
Capital  Life  Insurance  Company,  of  Colorado,  in  which  it  is  charged, 
and  you  admit  that  the  advance  fee  was  paid,  why  have  not  those  ez« 
aminations  been  made? 

A.  It  has  been  impossible,  with  the  increasing  work  of  the  de« 
partment,  to  make  those  examinations. 

Q.  I  want  you  to  tell  the  Senate  in  detail  what  you  mean  by  it  hav« 
ing  been  impossible — what  the  situation  was;  give  it  to  the  Senate  as 
if  they  knew  nothing  about  it;  the  situation  that  obtained  at  the  time 
you  made  the  collection,  and  has  obtained  since?  What  has  the  situa- 
tion developed? 

A.  I  think  I  have  explained  to  the  Senate  as  to  why  this  advance 
fee  was  imposed. 

Q.    Now,  we  want  to  know  why  the  examination  was  not  made? 

A.  The  examination  was  not  made  because  there  has  not  been  time 
to  make  the  examination.    I  have  never  had  the  opportunity. 

Q.  Now,  Mr.  Schively,  that  is  exactly  what  I  wanted  to  get  at 
Sketch  to  this  Senate  the  facts  that  cause  you  to  say  you  have  not  had 
time.  Tell  us  about  what  the  condition  of  the  department  has  been  from 
that  time  up  to  January,  1909? 

A.  Well,  I  have  my  book  from  which  I  read  my  testimony  the  other 
day. 

Q.    What  is  that  book? 
A.    It  is  the  Seventh  Biennial  Report  of  the  Insurance  Commissioner 
of  the  State  of  Washington. 

Q.    Made  by  Mr.  Nichols  and  yourself? 

A.  Made  by  myself  to  Mr.  Nichols  and  by  Mr.  Nichols  to  the  legis- 
lature. 

Q.    Very  well. 

A.  I  testified  to  the  efiTect  that  this  tax  was — ^advance  fee — was  im- 
posed in  1905  after  a  consultation  with  the  attorney  general.  I  tes- 
tified to  the  figures,  that  in  1904  the  department  received  $89,521.15;  in 
1905  the  department  received  $117,340.38;  in  1906  the  department  re- 
ceived $124,279.34;  In  1907  the  department  received  $143,653.55;  in 
1908  the  department  received  $194,847.62.  You  can  see  that  in  1905, 
when  the  plan  was  adopted,  the  increase  was  $27,000  approximately 
over  the  year  before,  and  In  1906  the  increase  was  the  difiTerence  be- 
tween  $117,000  and  $124,000;  that  in  1907  the  increase  was  the  diffesv 
ence  between  $124,000  and  $143,000,  and  that  in  1908  the  increase  was 
the  difference  between  $143,000  and  $194,000. 

Q.    What  was  the  increase  between  the  first  and  the  last  date? 

A.    Somewhere  in  the  vicinity  of  $75,000. 
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Q.  What  difference  did  thoee  increased  paymenta .  or  oollectiona 
make  in  the  work  of  the  department? 

A.  It  means  a  corresponding  increase  all  along  the  line,  in  the 
issuing  of  licenses,  and,  further  than  that,  within  this  period  the  ma- 
jority of  the  companies  organized  in  this  state  is  covered;  within  that 
period  nearly  every  company  that  has  been  organized  in  this  state,  now 
operating,  was  organized — a  large  majority  of  them. 

Q.  Can  you  approximately  state  how  many  companies  came  into 
the  state  and  exhibited  their  reports  for  verification  and  permission  to 
do  business? 

A.    From  1904  on? 

Q.    Yes. 

A.     I  could  not  say,  sir. 

Q.    You  made  no  examination  as  to  that? 

A.  I  have  no  examination  as  to  that.  I  have  entered  into  the  state 
probably  somewhere  in  the  vicinity  of  175  to  200  companies  during  my 
t^rm  as  deputy  insurance  commissioner  and  insurance  commissioner, 
and  to  segregate  into  periods  would  be  impossible  without  consulting 
the  records. 

Q.    Now  then,  what  office  force  did  the  department  have  in  1904? 

A.    Myself  as  deputy  and  Miss  Ferguson  as  clerk  and  stenographer. 

Q.  Was  the  volume  of  business  at  that  time  sufficient  to  keep  your- 
self and  your  stenographer  constantly  engaged? 

A.     It  was,  yes,  sir. 

Q.  How  and  when  was  the  office  force  increased  from  that  time  from 
1904  up  to  1909? 

A.    At  the  recent  session  of  the  legislature — 

Q.     From  1904  up  until  that  time? 

A.  In  1901  and  1902  I  had  the  work  all  alone,  without  any  assist- 
ance. Miss  Ferguson  came,  I  think,  in  1903.  I  tliink  it  was  at  that 
session  of  the  legislature  an  appropriation  was  made  for  a  stenographer, 
and  Miss  Ferguson  and  myself,  from  1903  to  January,  1909,  have  con- 
ducted all  the  work  of  the  department. 

Q.  Taking  up  now  article  No.  17,  in  which  it  is  charged  that  you 
examined  the  Western  Hardware  &  Implement  Dealers'  Mutual  Fire 
Insurance  Company,  of  Spokane,  and  demanded  of  one  E.  W.  Evenson, 
for  an  examination,  $200,  and  actually  collected  $100.  You  have  heard 
Mr.  Evenson's  statement.  Kindly  tell  the  Senate  your  version  of  this 
affair. 

A.  I  never  demanded  $200  from  Mr.  Evenson,  At  the  completion 
of  the  examination,  when  the  question  of  charges  came  up»  I  said  to  Mr. 
Evenson,  "Mr.  Evenson,  the  usual  chargie  is  $200  and  the  custom  of  the 
department  is  to  pro  rate  this  among  the  companies  when  it  is  possible. 
During  my  present  trip  to  Spokane  I  have  been  examining  another  com- 
pany. This  will  make  the  cost  to  each  company  to  be  $100.*'  I  never 
demanded  $200  of  Mr.  Evenson. 

Q.    What  was  the  character  of  the  examination  you  gave  him? 

A.  It  was  just  as  complete  as  I  could  possibly  make  it.  The  figures 
of  this  examination — I  did  not  personally  go  fully  and  thoroughly  into 
his  accounts  and  balance  them,  and  see  that  they  properly  balanced- 
Mr.  Evenson  had  received  from  me  prior  to  my  visit  a  notification  to 
the  effect  that  I  would  be  there  at  a  certain  time,  and  I  think  that  in  my 
notification  to  him  I  suggested  to  him  that  he  have  his  report  made. 
When  I  reached  there  he  said  he  had  had  a  complete  auditing  of  his 
books  by  Mr.  LeMaster.  I  asked  him  for  this  report,  and  I  told  him  that 
I  had  thorough  confidence  in  Mr.  LeMaster's  work;  and  from  the  re- 
port given  to  Mr.  Evenson  by  Ellis  LeMaster,  and  by  Mr.  E^venson  to  me, 
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I  computed  the  financial  part  of  it,  and  spent  the  major  portion  of  my 
examination  of  the  company  with  Mr.  Ehrenson  in  talking  over  his 
manner  and  system  of  operation — in  talking  over  his  manner  and  system 
of  reinsurance  and  keeping  his  ];>olicy  records  and  registers,  and  so  on 
along  that  line. 

Q.    How  much  time  was  consumed? 

A.  I  went  to  Mr.  Evenson's  office  two  or  three  times  before  I  finally 
saw  him. 

Q.    Was  there  any  one  with  you  when  you  went? 

A.  Not  at  that  time.  Mr.  Evenson,  I  think,  at  that  time  was  pre^ 
paring  to  move  or  was  actually  moving  his  office,  and  he  accounted  to  me 
for  his  absence,  so  far  as  I  remember,  by  saying  that  he  was  moving,  or 
at  least  had  some  business.  The  fact  remains  that  I  called  several 
times,  and  when  I  finally  saw  him  I  had  with  him  the  conversation  that 
I  have  detailed.  To  the  best  of  my  memory,  I  was  in  Mr.  Evenson's 
office  somewhere  between  one  and  two  hours. 

Q.    After  getting  to  this  data,  did  you  prepare  a  report? 

A.    I  did,  from  that  data. 

Q.  Look  at  this  and  see  if  it  is  a  copy  of  it  [Handing  witneat 
paper.] 

A.  [Examining. 1  To  the  best  of  my  memory  and  knowledge,  this 
is  the  copy  of  the  report  which  I  prepared  from  the  report  given  and 
from  my  personal  examination  at  Mr.  Evenson's  office. 

Q.    What  leads  you  to  believe  that  it  is? 

A.  It  is  on  the  departmental  paper — it  contains  facts  which  I 
know  I  discussed  with  Mr.  Evenson.  As  to  the  figures  being  absolutely 
the  same  figures,  that  would  be  absolutely  impossible  for  me  to  say  or 
swear  to  after  this  length  of  time.  I  am  satisfied  it  is  part  of  the  origi- 
nal findings  of  the  insurance  department.  I  do  not  see  possibly  how  it 
could  be  a  forgery,  or — 

By  Mb.  Israel:     Mr.  Secretary,  will  you  please  read  it. 

[Marked  *' Article  i7,  Defendant' 8  Exhibit  A."] 

By  the  Secbetaby:  [Reading.]  Insurance  department,  Olympia, 
Washington,  August  5th,  1907.  Honorable  Sam  H.  Nichols,  secretary 
of  state  and  ex-offlcio  insurance  commissioner.  State  of  Washington, 
Sir — ^Acting  upon  the  invitation  of  the  officers  of  the  Washington  Hard- 
ware &  Implement  Dealers'  Mutual  Fire  Association,  I  visited  Spokane 
under  date  of  July  31st,  for  the  purpose  of  examining  this  association 
and  discovering  its  condition.  This  association  was  admitted  under  the 
mutual  fire  insurance  laws  of  this  state  in  January,  1906,  having  its 
headquarters  in  the  city  of  Spokane.  I  found  the  association  to  be  well 
managed  and  carefully  and  conservatively  handled  in  every  respect. 
The  system  of  bookkeeping  of  this  association,  which  is  the  result  of  the 
combined  wisdom  and  experience  of  its  secretary,  E.  W.  Evenson,  and 
Mr.  Ellis  LeMaster,  is  one  of  the  most  perfect  I  have  ever  seen.  The 
following  is  the  financial  statement  of  the  company  as  of  June  31st, 
1907:  Net  assets  December  Slst,  1906,  $5,816.45.  Income:  Total 
premiums  received,  $11,515.46;  received  from  all  other  sources,  $38.00; 
total  income  since  December  31st,  $11,553.46;  sum  of  both  amounts, 
$17,369.91.  Disbursements:  Total  paid  for  fire  losses,  $1,000;  total 
paid  officers  and  trustees,  $504.96;  total  paid  office  help,  $130.08;  total 
of  all  other  expenditures,  $10,216.08.  (The  above  item  includes  cost  of 
reinsurance  and  a  dividend  disbursement).  Total  disbursements, 
$11,851.12.  Balance,  $5,518.81.  Assets:  Cash  in  bank,  $1,898.75;  pre- 
miums in  process  of  collection,  $1,037.05;  total  liability  of  members, 
$16,509.73;  securities,  $3,000;  value  of  office  furniture.  $270.00;  all 
other   assets,    $1,127.40;    total    assets,    $23,842.93.     Liabilities:      Total 
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amount  of  unearned  premiums,  $5,736.57;  other  liabilities,  $44.79; 
total  liabilities,  $5,781.36.  Miscellaneous:  Total  amount  at  risk  De> 
cember  31st,  1906,  $428,850.00;  total  Hsks  added  since,  $453,700.00; 
total  risks  canceled,  withdrawn,  or  terminated,  $275,800.00;  total 
amount  at  risk  June  30th,  1907,  $606,750.00;  total  amount  of  rein- 
surance, $417,800;  largest  amount  of  insurance  carried  on  any  single 
risk,  $1,000.  The  accounts  of  this  association  are  carefully  audited 
each  month  by  Mr.  Ellis  LeMaster,  an  expert  accountant  of  Spo- 
kane, which  fact  of  itself  to  those  who  know  Mr.  LeMaster  is  one  of 
the  highest  recommendations  which  could  be  given  to  the  associa- 
tion. I  wish  to  express  my  appreciation  of  the  courtesy  extended 
to  me  by  the  secretary  of  Uie  association,  Mr.  E.  W.  Evenson,  who 
spared  no  pains  to  give  me  a  complete  insight  into  the  affairs  of  the 
company  and  its  standing.  It  is  a  matter  of  congratulation  to  this 
department  to  discover  the  care  with  which  Mr.  Evenson  is  pro- 
tecting the  interests  of  his  policyholders,  as  well  as  the  safety  of 
the  association  in  the  management  of  its  affairs,  and  the  select  class 
of  risks  which  he  has  assumed.     Respectfully  submitted. 

Q.  Now,  Mr.  Schlvely,  was  it  the  practice  of  the  office  to  make 
these  reports  to  the  secretary  every  time  an  examination  was  made? 

A.    Yes,  sir. 

Q.  I  will  next  direct  your  attention  to  article  19,  wherein  it  it 
charged  that  as  deputy  insurance  commissioner,  you  examined  the 
Farmers'  Mutual  Live  Stock  Company,  of  Spokane,  Washington,  and 
made  your  examination  perfunctorily,  and  that  it  consumed  less  than 
half  an  hour,  and  that  you  charged  $100.00  for  the  examination.  I 
will  direct  your  attention  first  to  that  portion  of  the  article  and  ask 
your  explanation  or  version  of  It. 

A.  The  fact  of  that  examination,  as  I  remember  it,  is  that  upon 
that  occasion  I  was  there  for  the  purpose  of  examining  two  companies, 
this  being  one  of  them.  I  went  to  the  office  of  the  company.  Mr. 
Marsh  was  the  president;  Mr.  Morrill  was  the  secretary.  I  think  Mr. 
Lichty  was  the  treasurer.  When  I  went  there,  there  were  in  the  room, 
to  th^  best  of  my  knowledge,  Mr.  Famworth,  the  lady  stenographer 
and  bookkeeper,  and  one  other  gentleman.  Whether  this  was  Mr. 
Marsh,  the  president,  or  Mr.  Morrill,  the  secretary,  I  am  not  able  to 
say.  We  went  thoroughly  into  the  policy  register,  seeing  the  amount 
of  insurance  that  had  been  written.  The  company  had  not  transacted 
much  business  up  to  this  point,  except  in  the  securing  of  pledges  for 
insurance.  We  went  into  the  matter  thoroughly.  The  company  was 
being  either  newly  organized  or  absolutely  organized,  and  we  talked 
with  each  of  them  about  the  general  matters  pertaining  to  the  com- 
pany, and  at  the  end  of  the  examination  and  the  interview,  Mr.  Fams- 
worth  said  to  me,  "We  will  now  go  to  the  office  of  Mr.  Lichty.'*  I  do 
not  remember  Mr.  Lichty  having  been  in  the  room  at  all  during 
any  part  of  the  examination.  He  may  have  been  there.  If  so,  it  was 
Incidental.  And  afterwards  we  went — Mr.  Famsworth  said,  **We  will 
now  go  to  Mr.  Lichty 's  office  and  secure  your  payment  for  this  examinA- 
tlon."  And  my  memory  is  that  when  we  went  to  Mr.  Lichty's  office, 
I  was  there  introduced  to  him  by  the  president,  and  Mr.  Famsworth 
said,  "We  are  Indebted  to  Mr.  Schively,  Mr.  Lichty,  in  the  sum  of 
$100.00  for  the  examination  which  he  has  just  been  conducting."  Mr. 
Lichty  drew  his  check  and  handed  it  to  me,  and  we  passed  a  few  gen- 
eral remarks  and  I  left  the  room.  To  the  best  of  my  memory,  that  Is 
my  entire  experience  with  Mr.  Lichty. 

Q.  Now.  Mr.  Lichty,  here  on  the  witness  stand,  before  this  Senate, 
under  direct  examination,  was  asked  this  question:  "Q.  State  to  the 
Senate  what  was  said  and  done  at  that  time — what  Mr.  Schively  said 
and  what  he  did?    A.    Well,  Mr.  Schively  said  that  his  usual  charge 
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$200.00,  but  Mr.  Farnsworth,  our  president,  tol4  him  that  he  ought 
to  cut  that  down  for  this  company.  It  was  Just  beginning  business  and 
it  would  be  a  little  hard  on  the  company  to  pay  such  a  big  fee.  And 
our  president  thought  he  did  good  work  to  have  it  cut  down  to 
$100.00.*'  In  the  first  place,  was  Mr.  Farnsworth  at  that  time  president 
of  this  company? 

A.    Mr.  Farnsworth  was  not  the  president. 

Q.    Who  was  the  president? 

A.    Mr.  Marsh.    And  since  this  testimony  was  given  and  published' 
In  the  paper,  I  have  received  a  letter  and  have  it  in  my  pocket  from  Mr. 
Marsh,  to  that  effect. 

By  Mb.  Manaqeb  Edge:     I  object. 

Q.  Never  mind.  Let  Mr.  Marsh  tell  his  own  story.  -Answer  my 
question,  Mr.  Schively. 

A.  Mr.  Marsh  was  the  president,  Mr.  Morrill  was  the  secretary, 
Mr.  Farnsworth  was  the  general  manager. 

Q.    And  Mr.  Lichty? 

A.    Was  the  treasurer. 

Q.  Now  then,  in  making  your  examination,  had  you  had  anything 
to  do  with  Mr.  Marsh  in  regard  to  it? 

A.  I  think,  to  the  best  of  my  memory,  either  Mr.  Marsh  or  Mr. 
Morrill  was  present  in  the  room.  My  conversation  as  to  that,  the  finan- 
cial part,  was  all  with  Mr.  Farnsworth,  the  general  manager. 

Q.  Now.  was  the  room  in  which  you  found  the  treasurer,  Lichty, 
to  give  you  the  check,  the  same  room  in  which  the  examination  was 
made? 

A.  It  was  not  the  same  room.  It  was  either  in  another  part  of  the 
same  building  or  in  a  different  building. 

Q.  Then  when  Lichty  testifies  that  the  examination  was  made  in 
his  office  in  the  presence  of  Farnsworth,  it  is  not  true? 

A.    It  is  absolutely  untrue. 

Q.  Now  then,  what  have  you  to  say  as  to  the  part  of  his  answer 
as  to  Mr.  Farnsworth  asking  you  as  to  your  charge  for  the  examina- 
tion in  his  presence? 

A.    So  far  as  I  remember,  the  only  thing  was  that — 

Q.  Well  now,  getting  at  the  question,  the  question  was,  where  was, 
in  fact,  a  voucher  for  that  check  made  out? 

A.     In  Mr.  Lichty's  office,  after  the  examination  was  completed. 

Q.    And  after  you  had  gone  to  Lichty 's  office? 

A.    Yes,  sir. 

Q.  What  conversation,  if  any,  occurred  in  Lichty's  office  regard- 
ing the  amount  of  the  charge? 

A.  I  do  not  remember  that  a  single  word  was  said  with  respect  to 
the  amount  of  the  charge  except  that  Farnsworth  said,  "Mr.  Lichty, 
we  owe  Mr.  Schively  $100.00  for  this  examination."  Mr.  Lichty  gave 
me  bis  check  for  that  amount. 

Q.  Where  was  it,  do  you  remember,  that  you  Informed  Farnsworth 
of  that  fact? 

A.  In  Mr.  Farnsworth's  office  at  the  time  or  in  some  part  of  that 
interview  during  the  examination. 

Q.    But  before  you  went  to  Lichty 's  office? 

A.  Before — it  was  entirely  consummated  before  we  went  to  Lichty's 
office. 

Q.  Now,  the  second  part  of  this  article  19  is  a  charge  that  on 
October  9th,  E.  E.  Ligget,  as  insurance  commissioner  of  the  State  of 
Idaho,  and  yourself,  as  deputy  insurance  commissioner  of  this  state. 
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made  a  Joint  examination  of  the  affairs  of  said  Farmers'  Mutual  LiTe 
Stock  Insurance  Company,  for  which  examination  a  charge  of  $300.00 
was  made,  and  a  check  issued  by  the  company  to  Ligget,  on  the  under* 
standing  that  you  were  to  receive  one-half  of  the  $300.00.  Tou  ha?e 
heard  the  testimony  in  regard  to  that.  Please  give  the  Senate  your 
version  of  that  affair? 

A.    My  memory  is  that  I  met  Mr.  Famsworth  on  the  streets  at  Spo- 
kane.   At  that  time  I  was  completing  my  settlement  with  the  Pacific 
Live  Stock  Association.    And  Mr.  Farnsworth  said  that  they  were  de- 
sirious   of  entering   Idaho.     There   was   some   question   as  to  either 
entering  Idaho  or  their  standing  in  Idaho,  and  for  that  reason  the 
insurance  commissioner  of  Idaho  was  present.     He  wanted  me  to  be 
present  at  that  examination  to  protect  their  Interests  from  the  stand- 
point of  this  state — to  help  them   in  their  being  examined  by  Mr. 
Ligget.     I  told  him  that  it  would  be  a  doubtful  policy,  or  words  to 
this  effect,  at  that  moment  and  until  I  had  completed  my  severance 
from  the  Pacific  Live  Stock  Association,  which  would  certainly  occur 
in  a  scope  of  24  hours.     And  he  said  that  if  he  would  speak  to  Mr. 
Ligget  and  have  Mr.  Ligget  stop  over  that  would  I  be  willing  then  to 
Join  with  Mr.  Ligget.  and  I  said  I  would.    I  subsequently  saw  Mr.  Ligget 
and  he  told  me  that  he  was  there  for  the  purpose  of  examining  the  com- 
pany— the  other  live  stock  company — and  that  they  were  desirous  of 
my  being  associated  with  him  and  he  said,  "Are  you  willing  to  assist 
me  in  this?** — or  "Join  me  in  this,"  or  words  to  that  effect.  And  I  told 
him  practically  the  same  thing,  that  I  would  be  through  with  the  Pa- 
cific Live  Stock  Association  within  at  least  24  hours  and  that  I  would 
then  cheerfully  Join  him.     The  work  was  Mr.  Ligget's.     The  arrange- 
ment between  the  Idaho  department  and  the  association  was  all  c(»n- 
prehenslve  as  to  the  financial  part  of  it.    I  was  to  assist  Mr.  Ligget  and 
receive  my  pay  from  Mr.  Ligget,  and  Mr.  Ligget  paid  me  after  he  had 
been  paid  by  the  association.     And  I  gave  no  voucher  to  anybody,  to 
the  best  of  my  memory  and  knowledge,  to  Mr.  Ligget  or  to  the  company, 
or  to  any  other  person,  and  was  not  called  on  to  do  so — was  not  asked  to 
do  so;  don't  think  I  did  so. 

Q.    Whom  did  the  company  settle  with? 

A.     Mr.  Ligget. 

Q.  Did  you  take  any  part  In  the  settlement? 

A.  Except  after  the  settlement  was  over,  Mr.  Ligget  paid  me. 

Q.  Did  you  take  any  part  in  the  settlement  between  Ligget  and 
the  company? 

A.  Not  to  my  knowledge. 

Q.  Were  you  present  when  the  settlement  was  made? 

A.  I  think  I  was. 

Q.  Were  you  with  Ligget  when  the  check  was  cashed? 

A.  I  think  I  was. 

Q.  Who  was  the  other  Ligget  on  the  check,  indorsing  the  check? 

A.  I  do  not  know. 

Q.  Do  you  know  whether  his  wife  went  in  with  him  there  at  that 
time? 

A.  I  do  not  know. 

Q.  Did  you  hear  any  of  the  conversation  between  Evenson  and  the 

Idaho  commissioner  at  the  time  that  the  Idaho  commissioner  made  the 
charge  of  $300.00? 

A.  Mr.  Evenson  was  not  present. 

Q.  Who  was  it  made  with? 

A.  Mr.  Farnsworth.  Will  you  ask  your  question  again?  [Last  pre- 
ceding question  read.]     You  mean  Farnsworth? 
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Q.    Oh,  yes,  Famsworth? 

A.  I  do  not  remember  about  that.  I  seem  to  have  been  present  at 
the  entire  transaction.  My  memory  is  that  I  was  present.  I  do  not 
know  of  anything  that  occurred. 

Q.    Was  Lichty  present  during  the  transaction? 

A.  I  do  not  remember  to  have  ever  met  Mr.  Lichty  except  once. 
That  was  when  he  paid  me  the  $100.  Whether  he  was  present  at  this 
transaction  or  not,  I  cannot  say.  The  only  one  I  remember  to  have  been 
present  at  this  subsequent  transaction  with  Mr.  .Ligget  is  Mr.  Farns- 
"worth. 

Q.  Lichty  testified  before  this  Senate:  **He  and  Mr.  Ligget,  insur- 
ance commissioner  of  Idaho,  came  in  together.  We  had  not  entered  the 
State  of  Idaho  with  our  company,  and  they  came  in  together  for  the 
purpose  of  looking  over  the  company's  affairs,  as  we  wanted  to  enter  the 
State  of  Idaho.  Our  president,  I  think,  solicited  the  efforts  of  Mr. 
Schively  to  help  us  to  get  into  the  State  of  Idaho  with  Mr.  Ligget;  and 
the  president  came  into  my  office  with  these  two  gentlemen  and  intro- 
duced them  and  asked  me  to  make  out  a  check  for  $300  to  pay  these 
two  gentlemen  for  their  services,  $150  apiece.  I  made  out  the  check. 
Q.  Did  you  make  out  one  check  or  two?  A.  One  check  for  $300.  Q. 
State  what  understanding,  if  any,  you  had  at  that  time  as  to  compen- 
sation that  he  should  receive."  I  presume  the  counsel  evidently  meant 
yourself  and  the  witness  evidently  understood  counsel  meant  hiiLselt, 
because  "he"  would  apply  to  either  Ligget  or  Schively;  but  he  answered 
by  saying:  "I  asked  Mr.  Schively  who  I  was  to  make  the  check  to.  They 
said  they  only  wanted  one  check,  and  he  told  me  to  make  it  to  Mr. 
Ligget,  and  I  did,  with  the  understanding  it  was  to  be  divided  equally 
between  these  two  commissioners."  Now,  what  is  your  recollection  of 
the  truthfulness  of  that  testimony? 

A.  My  recollection  of  that  testimony  is  that  the  financial  part  as 
between  Mr.  Ligget  and  the  association  was  between  the  Idaho  depart- 
ment and  the  association.  I  do  not  remember  to  have  figured  in  the 
financial  part  at  all,  except  after  Mr.  Ligget  had  been  paid  and  he  settled 
with  me. 

Q.  Well,  try  and  remember  whether  you  stated  to  this  Lichty  at 
that  time  to  make  out  the  checks  for  both  of  you  to  one  person? 

A.  That  would  be  natural,  that  Mr.  Lichty  would  ask  me  that  ques- 
tion, as  I  was  his  own  insurance  commissioner,  and  that  I  should  re- 
spond, "This  is  the  examination  of  the  Idaho  department,  and  the 
check  should  be  made  to  Mr.  Ligget."  That  would  be  the  natural 
answer.    Whether  that  occurred  or  not  I  do  not  know. 

Q.  Did  you  have  any  hand  in  fixing  the  amount  of  the  compensa- 
tion that  would  be  charged  by  the  Idaho  commissioner  for  this  examina- 
tion? 

A.     Not  to  my  knowledge. 

Q.  Did  you  hear  the  sufficiency  of  the  charge  or  the  exorbitancy  of 
the  charge  questioned  by  any  one  in  the  office  when  it  was  made? 

A.     I  did  not 

Q.  Did  you  discuss  with  the  Idaho  commissioner  at  that  time  the 
charges  made  by  his  department —  No,  I  will  withdraw  that,  it  would 
not  be  competent.  How  much  time  was  devoted  by  Ligget  to  his  ex- 
amination? 

A.     I  do  not  remember. 

Q.    Do  you  remember  what  it  consisted  of? 

A.     I  do  not  remember.    That  was  Mr.  Ligget's  examination.  I  was 
there  to  protect  the  company's  interests  and  to  urge  my  belief  in  the 
solvency  and  goodness  of  the  people  back  of  it 
—35 
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Q.    By  reason  of  the  examination  you  had  already  made? 
A.    By  reason  of  the  fact  that  it  was  already  one  of  our  home  com- 
panies. 

Q.  Article  20  is  directed  to  a  charge  of  $200.00  for  examination  of 
the  Walla  Walla  Fire  Insurance  Company,  on  July  29,  1907.  You  have 
heard  the  testimony  of  the  gentleman  who  was  secretary  of  that  com- 
pany, and  who  says  you  were  not  present  at  the  time  of  the  examina- 
tion, if  I  remember.    Kindly  give  the  Senate  your  version  of  this  matter. 

A.  The  law  under  which  the  Walla  Walla  Fire  Insurance  Com- 
pany was  organized  required  a  capitalization  subscribed  of  at  least 
$100,000.00,  with  $50,000.00  paid  in  cash.  That  examination  was  for  the 
purpose  of  verifying  that  fact  and  also  for  the  purpose  of  talking  over 
with  the  officials  of  the  company  the  desire  of  the  company  to  enter 
other  states.  The  examination  was  as  complete  and  perfect  as  It  could 
possibly  be  made,  to  the  best  of  my  belief.  I  examined  thoroughly  the 
securities  of  the  company.  I  went  to  the  bank;  I  don't  know  whether  it 
is  the  Elam  bank  or  whether  Mr.  Elam  was  the  principal  man,  but  I 
am  satisfied  that  Mr.  Elam  was  the  man  I  saw  at  the  bank.  I  asked  Mr. 
Elam  at  the  bank  if  they  had  the  money  there  they  said  they  had,  and  he 
said  yes  and  gave  me  a  note.  I  think,  to  that  effect.  He  did  not  put  the 
money  up  before  me  that  I  should  count  it,  but  there  appeared  to  me  to 
be  at  least  that  much  money  before  one  in  the  bank.  I  could  not  dis- 
criminate as  to  how  much  of  this  money  belonged  to  the  Walla  Walla 
Fire  Insurance  Company  and  how  much  to  other  depositors,  but  he  told 
me  that  they  had  that  amount  of  money.  Then  Mr.  Holloway,  the  presi- 
dent, took  me  around,  too,  among  the  trustees  and  directors  in  the  city 
and  introduced  me  to  them  personally.  I  talked  with  them  personally, 
as  to  wliethor  they  were  directors  or  trustees  and  if  they  had  invested 
their  money  in  this  and  were  satisfied  as  to  the  way  it  was  working, 
and  various  questions  of  that  kind.  I  discovered  that  these  men  were 
responsible  men  in  that  community.  I  was  taken  around  by  Mr.  Parker 
in  his  automobile  to  be  shown  the  investments  of  the  company  in  the 
city.  The  examination  was  just  as  perfect  and  complete  and  thorough 
as  could  possibly  be  made.  To  the  best  of  my  memory,  I  was  there 
two  or  three  days  in  the  transaction  of  the  business. 

Q.  Now,  aside  from  the  examination  to  satisfy  yourself  as  to  this 
company  and  as  to  its  solvencj'  and  right  to  do  business  within  the 
State  of  Washington,  was  there  or  was  there  not  any  discussion  at  that 
time  with  any  one  as  to  this  company  getting  into  New  York? 

A.  The  discussion  as  to  getting  into  New  York  and  other  states  at 
that  time  was  net  so  full  and  free  and  the  effort  was  not  so  pronounced 
on  the  part  of  the  company  as  it  was  on  my  subsequent  visit. 

Q.     All  right.    What  occurred  on  your  subsequent  visit? 

A.  The  subsequent  visit  I  was  sent  for  by  Mr.  Holloway,  the 
president.  He  desired  to  enter  some  fourteen  or  fifteen  states.  New 
York  being  the  principal  one.  The  basis  of  insurance  reserve  in  the 
State  of  Washington  is  forty  per  cent,  and  in  the  State  of  New  York  is 
fifty  per  cent.  The  report  blank  as  furnished  by  this  department  would 
therefore  be  on  a  forty  per  cent,  basis  of  insurance  reserve  and  with 
New  York  and  a  number  of  other  departments  on  fifty  per  cent.  The 
report  to  be  made  to  the  New  York  department  would,  therefore,  on  this 
one  item,  differ  on  this  as  to  ten  per  cent.  Insurance  reserve.  This  was 
one  of  the  features  that  Mr.  Holloway  wanted  me  to  overcome.  He 
wanted  my  advice  on  the  subject,  and  my  assistance  in  preparing  not 
only  a  blank  for  the  New  York  department,  but  for  fourteen  or  fifteen 
others.  I  am  inclined  to  think  that  the  Walla  Walla  Fire  Insurance 
Company  had  entered  all  told  some  twenty-one  states,  and  he  desired 
me  there  for  the  purpose  of  aiding  him  to  readjust  this,  and  I  said  to 
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him,  "Put  the  whole  thing  on  a  fifty  per  cent,  basis  and  that  will  cover 
your  embarrassment."    That  was  one  of  the  points  I  helped  him. 

Q.    Were  there  other  things,  without  detailing  as  to  any  of  them? 

A.    There  were  a  number  of  others. 

Q.    Were  you  compensated  on  that? 

A.    I  was. 

Q.    By  whom? 

A.  By.  Mr.  Holloway.  Upon  that  occasion  not  a  word  was  said  as 
to  costs  or  anything  else.  At  the  conclusion  of  the  examination,  when 
I  was  preparing  to  come  away,  Mr.  Holloway  simply  handed  me  a 
check  for  $200.00.  Nothing  whatever  was  said,  not  a  word,  as  to 
what   the  costs  or  expense  would  be. 

Q.  And  you  took  it,  covering  everything  that  you  had  done  both  as 
an  insurance  commissioner  and  as  an  individual? 

A.     Yes,   sir, 

Q.  You  are  charged  by  article  21  with  having  on  May  7th  re- 
ceived from  the  Union  Guaranty  Association,  of  Portland,  Oregon, 
the  arbitrary  sum  of  $200.00  to  cover  an  examination  that  was  per- 
functory and  7)ccupied  but  a  short  time.  To  this  item  has  been  di- 
rected no  testimony,  excepting  to  bring  a  gentleman  here  who  has  a 
receipt  for  this  examination  and  the  voucher  and  who  says  he  dis- 
covered it  in  the  files  of  the  office.  Now,  if  you  remember  this  trans- 
action. I  wish  you  would  tell  the  Senate  all  about  it,  and  who  the 
gentleman  was  with  whom  you  did  business,  and  where  that  gen- 
tleman is  at  the  present  time. 

A.  There  was  a  gentleman  in  the  city  of  Portland  by  the  name  of 
H.  D.  Wagnon — W-a-g-n-o-n — who  had  organized  a  fraternal,  protect- 
ive association,  one  of  these  fraternal  societies;  and  he  was  operat- 
ing that  fraternal  society.  He  was,  in  the  course  of  his  operation  of 
that  society,  doing  a  liability  business,  or  writing  blanket  policies, 
to  use  a  technical  term.  The  fraternal  law  of  the  state  requires 
that  a  fraternal  association  shall  have  at  least  one  lodge  in  the  state. 
Now,  I  met  Mr.  Wagnon  at  one  time  and  said  to  him,  "Mr.  Wagnon, 
1  don't  know  whether  you  are  doing  it  innocently  or  not,  but  you  are 
violating  the  fraternal  law  of  this  state."  And  he  asked,  **In  what 
respect,  Mr.  Schively?"  I  said,  "Have  you  a  lodge  organized  in  this 
state?  Are  you  issuing  policies  to  an  individual  as  a  member  of 
that  lodge?  If  not,  you  are  violating  the  laws  of  the  state.  The  fra- 
ternal law  requires  that  you  have  a  lodge  and  the  policies  be  issued 
through  that  lodge  to  the  members  who  have  been  subjected  to  a  phy- 
sical examination  and  have  gone  through  all  of  the  preliminaries 
dependent  upon  the  joining."  Well,  he  said,  "I  did  not  just  take  the 
law  In,  Mr.  Schively.  I  am  not  doing  that.  I  am  writing  blanket 
policies."  And  he  said,  "How  can  I  get  out  of  this?"  Now,  I  am  not 
swearing  to  exact  words — 

Q.  No,  no;  give  us  the  balance  of  the  conversation  and  let  us 
get  along. 

A.  Mr.  Wagnon  wanted  to  know  how  he  could  get  out  of  that.  I 
said,  "I  only  know  of  one  or  two  ways:  You  can  either  organize  a 
lodge  and  make  these  people  members  or  you  can  organize  a  stock 
company."  And  he  wanted  to  know  how  much  would  be  required 
to  organize  a  stock  company  and  various  other  items,  and  he  said, 
•*I  can  do  that."  And  he  then,  I  think,  shortly  after  that,  organized 
the  Union  Guaranty  Association  as  a  stock  company.  And  when  he 
came  to  make  his  report  as  a  stock  company  to  the  department,  he 
wrote,  asking  me  to  come  down,  and  he  organized,  at  the  end  of  the 
year,  I  think,  or  whenever  the  report  was  to  be  submitted  to  the  de- 
partment; he  wanted  me  to  come  and  not  only  assist  him  in  making 
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the  report,  but  he  was  desirous  of  entering  the  State  of  Idaho  or 
Montana  or  some  other  state,  and  he  wanted  me  to  assist  him  in 
preparing  his  report  and  other  papers,  and  to  that  end  he  wrote  ma 
several  times,  I  think,  and  several  times  I  told  him  I  would  go  as 
soon  as  possible.  I  happened  to  be  in  Portland  and  met  Mr.  Wagnon« 
and  he  said,  "Now,  that  you  are  here,  won't  you  come  and  help  us  in 
that  matter?"  I  said,  "Well.  I  will  do  so  before  I  leave  the  city." 
Before  leaving  the  city,  I  went  to  Mr.  Wagnon's  office,  examined  his 
company,  told  him  how  to  segregate  his  different  characters  of  busi- 
ness— health,  accident,  liability  and  so  on — and  showed  him,  as  best 
I  could,  how  to  prepare  his  reports  for  the  submission  to  this  other 
state  which  he  desired  to  enter,  and  did  various  other  things  in  the 
line  of  not  only  examining  his  company,  but  giving  him  advice,  and 
showing  him  how  to  make  out  his  report.  There  were  two  gentlemen 
in  the  office,  I  think,  nearly  all  the  time — Mr.  Wagnon  and  his  son, 
H.  D.  Wagnon,  Jr. — they  were  in  the  room  nearly  all  of  the  time. 

Q.  Is  that  Mr.  Wagnon  sitting  up  there?  [Counsel  points  to  bal- 
cony.] 

A.    This  gentleman  here  is  Mr.  Wagnon. 

Q.    And  for  all  these  services  you  made  a  charge  of  what  amount? 

A.     $200.00. 

Q.  Article  22  charges  you  with  having  received  $50  from  the 
Falls  City  Insurance  Company,  of  Spokane,  which  is  alleged  to  have 
been  arbitrary.  State  to  the  Senate  first — that  is,  state  to  the  Senate 
why  you  didn't  charge  more — why  you  didn't  charge  the  flat  rate 
of  $200,  and  why  you  only  charged  them  $50? 

A.  This  visit  to  the  Falls  City  Fire  Insurance  Company  was  for 
the  purpose  of  discovering  if  the  Falls  City  Fire  Insurance  Company 
had  the  requisite  $50,000,  Justifying  the  department  in  having  issued 
its  certificate  of  authority.  The  company  was  new — had  transacted 
very  little  business.  The  purpose  of  the  examination  was  not  to  go 
Into  a  large  volume  of  business,  because  the  company  didn't  have  that, 
but  to  discover  its  possession  of  $50,000  paid  in  on  its  capital  stock. 
It  would  be  necessary  subsequently  to  complete  the  examination  or 
to  give  the  company  a  thorough  examination  as  to  the  business  it  had 
transacted,  its  business  methods,  and,  knowing  that  a  subsequent 
examination  was  to  be  had.  I  charged  what  I  conceived  to  be  actual 
expenses,  which  amounted  to  $50. 

Q.    What  was  your  intention  as  to  the  balance? 

A.  That  that  should  be  paid  when  the  thorough  examination  was 
given. 

Q.    Why  didn't  you  make  a  thorough  examination  at  that  time? 

A.  Because  there  was  nothing  to  examine  outside  of  the  security  of 
the  company. 

Q.     It  wasn't  ready  for  examination? 

A.     It  wasn't  ready  for  examination. 

Q.  Now,  the  23d  article  relates  to  the  requirement  of  $235  from 
the  Atlas  Company,  of  DesMoines,  Iowa,  and  the  correspondence 
with  C.  S.  Best,  and  the  allegation  finally  stated  that  Mr.  Best  or  the 
company  would  not  be  charged  the  advanced  fee,  or  any  company 
that  would  ask  to  be  entered  by  Mr.  Best.  State  to  the  Senate  your 
version  of  this  matter,  and  any  explanation  that  there  was  or  is  to 
make  as  to  why  Best's  companies  should  not  be  compelled  to  pay  the 
advance  fee  of  $200  that  had  been  determined  for  all  companies  ap- 
plying for  admission  to  the  state? 

A.  I  don't  remember  having  ever  had  a  conversation  with  Mr. 
Best  on  the  subject  of  the  Atlas  Insurance  Company.  I  remember  to 
have  had  a  conversation  in  that  respect  as  to  a  company  from  Virginia 
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which  Mr.  Best  entered  for  the  transaction  of  business  in  this  state, 
and  which  is  now  transacting  business  in  this  state.  I  may  have  had 
that;  during  the  conversation  the  Atlas  Insurance  Company  may  have 
been  included,  but  I  don't  remember  the  Atlas  Insurance  Company  in 
connection  with  Mr.  Best. 

Q.  What  was  the  matter  in  connection  with  Mr.  Best  as  to  giving 
these  two-hundred-dollar  fees;  that  is  what  I  want  to  know? 

A.  I  had  a  conversation  with  Mr.  Best  along  that  line,  and  Mr. 
Best  wanted  to  know  if  that  examination  fee  would  be  imposed  in 
advance;  why  it  was  to  be  imposed  in  advance,  and  a  general  con- 
versation was  held  on  the  subject.  I  don't  remember  the  details  of 
the  general  conversation,  but  I  do  remember  having  said  to  Mr.  Best 
that  **if  I  had  known  that  you  were  recommeding  a  new  company  or 
Intended  to  manage  the  company,  or  introduce  a  company,  I  would  not 
have  thought  of  imposing  this  in  advance  as  a  barrier." 

Q.     Why? 

A.  Because  the  Best  Insurance  Reports,  one  of  which  was  pre- 
viously shown  to  this  Senate,  stands  in  the  relation  to  insurance  the 
same  as  Dunn  and  Bradstreet  do  to  commerce.  Whenever  we  are  con- 
templating entering  a  company,  or  whenever  a  company  seeks  to  enter 
this  state,  the  department  immediately  turns  to  Best  Reports  and  sees 
what  the  Report  has  to  say  about  the  company.  If  the  Best  Reports 
are  unfavorable  to  the  company,  that  ends  the  transaction  inmie- 
diately.  If  it  is  favorable  to  the  company,  the  department  then  pro- 
ceeds with  the  general  routine  work  towards  the  admission  of  the 
company.  Mr.  Best,  with  whom  I  conversed  and  who  testified  the 
other  day,  is  a  brother  of  the  president  of  the  company,  and  one  of  the 
compilers  of  that  book,  and  he  is  an  expert  on  that  subject  and  is  as 
well  acquainted,  if  not  better  so,  with  that  work  than  any  one  in  the 
State  of  Washington,  or  any  one  connected  with  the  average  department 
in  the  country,  if  not  all  of  them.  He  is  an  expert  along  that  line,  and 
I  simply  accorded  to  him  the  courtesy  of  his  reputation  in  this  nature, 
and  said  to  him,  "If  you  are  going  to  be  the  manager  of  these  com- 
panies in  this  state,  the  advance  fee  will  not  be  necessary.  We  are 
assured  of  the  fact  that  that  will  be  a  good  company,  and  when  we  go 
to  examine  it,  we  will  not  be  met  with  the  statement  that  the  company 
will  not  pay  the  cost  of  it." 

Q.  Then  the  correspondence  referred  to  here  in  the  record  and  in- 
troduced by  Mr.  Best  regarding  the  Atlas  Insurance  Company,  although 
not  recalled  to  your  recollection — the  $200  was,  by  reason  of  this 
reputation  of  Best's,  that  is  the  reason  it  was  withdrawn — is  that  the 
idea? 

A.  Absolutely  and  entirely.  I  didn't  know  Mr.  Best  personally 
other  than  to  know  that  he  represented  himself  as  a  Best  related  to 
these  people. 

Q.  State  whether  the  Atlas  Insurance  Company  has  since  been  en- 
tered in  this  state? 

A.  The  Atlas  Insurance  Company  has  since  been  entered  in  this 
state  by  Mr.  McBurney. 

Q.    Who  is  Mr.  McBurney? 

A.  He  is  president  of  the  North  Coast  Fire  Insurance  Company,  of 
Seattle. 

Q.  In  article  24,  where  you  are  charged  among  other  things  with 
having  made  a  double  examination  of  the  Pacific  Live  Stock  Associa- 
tion, of  Spokane,  on  which  there  does  not  seem  to  have  been  offered  any 
evidence,  you  are  charged  with  having  written  on  November  5,  1906, 
a  letter  to  W.  T.  Melvin.  of  Everett,  Washington,  in  which  you  stated 
that  the  association  was  one  of  the  most  reliable  and  stable  live  stock 
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associations  in  the  state,  and  you  are  charged  with  well  knowing  at 
the  time  of  the  writing  of  this  letter  that  this  association  was  in- 
solvent. You  have  admitted  in  your  answer  that  you  wrote  this  letter. 
What  have  you  to  say  as  to  why  you  stated  to  Melvin  that  the  com- 
pany was  reliable  and  stable,  and  what  have  you  to  say  that  you 
stated  that — that  you  knew  at  the  time  that  the  company  was  in- 
solvent; what  was  the  fact  as  to  its  solvency  or  insolvency  at  the  time 
you  wrote  the  letter?  That  embraces  three  questions  in  one;  I  desire 
an  answer  to  each  of  them. 

A.    What  was  the  first  question? 

[Question  repeated  by  the  stenographer,] 

Q.  I  believed  then  and  I  believe  now  that  at  that  time  the  Pacific 
Live  Stock  Association  was  thoroughly  solvent.  The  Pacific  Live  Stock 
Association  had  large  assets  over  all  of  its  liabilities;  it  only  needed 
two  things — proper  management  and  the  ability  to  realize  on  its 
assets.  It  was  thoroughly  solvent,  to  the  best  of  my  knowledge  and 
belief  and  information.  It  needed  good  management  and  the  ability  to 
realize  upon  its  assets,  either  by  the  collection  of  the  notes  that  it  had 
or  by  the  ability  to  borrow  money  on  these  notes,  to  collect  on  its 
assets.  It  was  a  splendid  opportunity.  It  had  the  field;  it  had  the 
agency  force;  it  had  experienced  agents  in  the  field — 

By  Mr.  Manager  Eixje:  Now,  I  think  the  witness  might  confine 
himself  a  little  more  closely. 

Bv  THE  Presiding  Officer:     I  think  it  is  responsive.     Proceed. 

By  Mr.  Israel:  Q.  Counsel  has  no  right  to  interrupt  you  in  an- 
swering why  you  stated — the  witness  is  answering  to  this  portion  of 
the  charge,  that  he  represented  that  it  was  reliable  and  stable.  Now, 
you  were  explaining  why  It  was  reliable  and  stable  when  you  were 
interrupted? 

A.  It  was  reliable  and  stable,  lacking  these  two  elements  to  com- 
plete success — good  management  and  realization  on  its  assets  held  by 
the  company.  It  had  a  good  agency  force;  it  had  a  good  reputation; 
it  had  paid  during  my  time — some  part  of  my  time — it  had  paid 
every  liability  on  its  claims  up  to  the  ninety-day  limit,  to  the  best  of 
my  knowledge  and  belief.  And  when  I  wrote  that  letter  to  Mr.  Melvin, 
I  wrote  It  honestly  and  earnestly;  I  believed  it  then  and  I  believe  it 
now,  that  the  only  two  things  necessary  to  make  it  one  of  the  great 
successes  of  this  state  was  proper  management  and  ability  to  realize 
on  its  assets.  If  it  couldn't  do  that,  it  must  go  to  the  wall;  if  it 
could  do  that,  it  would  be  a  great  success. 

Q.    Now,  do  you  remember  the  sitting  of  the  legislature  in  1907? 

A.     Yes,  sir. 

Q.  Do  you  remember  the  personnel  of  the  appropriation  committee 
of  the  House  and  Senate  at  that  time? 

By  Mr.  Lke:  I  object;  whether  he  remembers  It  or  not,  it  is  abso- 
lutely  immaterial. 

By  the  Prksiding  Officer:  I  think  we  will  let  him  ask  one  or  two 
of  these  questions  to  determine  its  materiality. 

By  Mr.  Israel:  Do  you  remember  the  i)ersonnel  of  the  House  com- 
mittee? 

A.  I  remember  the  chairman  more  than  any  one  else.  I  didn't 
deal  with  the  House  committee;  I  dealt  largely  with  the  Senate  com* 
mittee. 

Q.    Do  you  remember  the  personnel  of  the  Senate  committee? 

A.    Largely. 
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Q.  Do  you  remember  whether  or  not  at  that  time  Mr.  Veness  was  a 
member  of  the  committee? 

A.     He  was  chairman,  I  think. 

Q.    Do  you  remember  whether  Mr.  Booth  was  a  member? 

A.     I  don't  remember  as  to  Mr.  Booth.    I  remember — 

Q.    Do  you  remember  whether  Mr.  Piper  was  a  member. 

A.    Mr.  Piper  was. 

Q.     Mr.  Paulhamus? 

A.    Mr.  Paulhamus,  and  Mr.  Stevenson,  and  Mr.  Poison. 

Q.     Mr.  Rosenhaupt? 

A.  I  don't  remember  about  Mr.  Rosenhaupt;  he  was  a  member  at 
this  session,  but  before  that  1  don't  know. 

Q.  Do  you  remember  whether  or  not  you  were  before  that  com- 
mittee to  have  an  appropriation  to  increase  the  force  of  the  insurance 
commissioner? 

A.  I  think  I  had  been  a  beggar  before  every  appropriation  com- 
mittee. 

Q.    Do  you  remember  whether  you  were  before  that  committee? 

A.    Yes. 

Q.  And  whether  or  not  before  that  committee  you  were  examined 
by  Mr.  Paulhamus  and  the  members  of  the  committee  and  in  the  ex- 
amination testified  to  these  departmental  rules — that  the  secretary  of 
state  was  charging  these  flat  rates? 

A.  I  don't  thing  the  question  of  flat  rates  came  up  at  all.  I  don't 
remember  its  ever  having  come  up  before  any  appropriation  committee. 
I  remember  two  years  ago,  in  1907,  when  Mr.  Nichols  and  myself — 

By  Mr.  Lke:  Now,  I  object  to  that;  the  witness  has  said  that  he 
doesn't  remember  of  its  ever  having  come  up — 

A.  The  flat  rate  never  did,  the  pro-rating  did.  I  explained  in  the 
course  of  my  address  to  the  appropriation  committee  that  In  these 
advance  collections  and  so  on  it  was  the  custom  of  the  department  in 
going  back  east  to  examine  companies  and  charge  a  rate  of  $200.  which 
was,  out  of  our  experience  the  pro-rating  among  various  companies 
during  our  visits.  At  that  session  when  I  appeared.  I  was  questioned 
by  various  members  of  the  appropriation  committee,  and  I  amplified 
thoroughly  before  that  committee  on  that  point  of  our  positions  and 
our  custom  in  charging. 

Q.  That  was  for  the  purpose  of  influencing  the  committee  to  give 
you  money  to  make  the  examinations — to  make  more? 

A.  We  wanted  a  larger  force  in  the  department.  We  wanted  a 
larger  appropriation  and  we  wanted  assistance.  On  this  one  point  I  was 
talking  to  the  appropriation  committee,  telling  my  embarrassment  as  a 
deputy  insurance  commissioner. 

Q.  Were  you  or  were  you  not  explaining  to  the  committee  that  you 
could  not  do  the  examining  that  was  ahead  of  you  with  the  force  you 
had? 

A.  I  don't  remember  whether  that  was  the  point  at  issue  or  not  I 
was  showing  to  the  committee  my  helplessness  in  performing  this  in- 
creased work. 

Q.     Did  you  get  any  further  appropriation  than  you  had  before? 

A.  If  so,  it  was  only  a  few  hundred  dollars  on  stamps  or  some- 
thing; I  don't  remember  that  there  was  any  increase  at  all. 

Q.     I  meant  to  permit  an  increase  in  the  force? 

A.    No,  sir. 

By  Mb.  Israel:     I  would  like  to  have  about  five  minutes'  recess 
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to  consult  with  Mr.  Schlvely  as  to  matters  that  I  may  have  omitted, 
and  I  think  that  I  am  ready  to  turn  him  over. 

By  the  Presiding  Officeb:  The  court  will  take  a  recess  for  fire 
minutes. 

By  Mb.  Israel:  Q.  Mr.  Schively,  since  recess  have  you  consulted 
the  records  of  the  insurance  department  for  the  purpose  of  ascertain- 
ing the  number  of  companies  that  entered  the  State  of  Washington  to 
do  business? 

A.    I  have. 

Q.  Especially  as  to  since  1906 — between  1905  and  1909 — January, 
1909? 

A.    I  have  consulted  as  to  the  companies  admitted  since  1905. 

Q.    And  until  1909? 

A.    Yes,  sir. 

Q.  Have  you  segregated  the  computations  so  as  to  say  how  many 
companies  were  entered  from  1905  to  January,  1909? 

A.    Yes.  sir. 

Q.    How  many? 

A.    One  hundred  and  eighty-two. 

Q.    One  hundred  and  eighty-two  companies? 

A.    Yes,  sir. 

Q.  Now,  reverting  to  the  discussion  with  Mr.  Nichols  as  to  the 
putting  in  force  of  the  examination — advance  examination — fee,  $200, 
to  be  collected  at  the  time  the  company  applied  to  come  into  the  state, 
to  cover  future  examination,  that  sum  being  arrived  at  from  the  past 
experience  in  visiting  the  eastern  states,  what,  if  any,  arrangement 
was  made  between  the  secretary  of  state  and  yourself  as  to  the  dis- 
posal of  that  money  when  received? 

A.  An  arrangement  was  made  between  the  secretary  of  state  and 
myself  that  when  this  money  was  received  each  one  of  us  should  re* 
celve  half  of  it,  and  that  when  only  one  went  out  to  complete  or  make 
the  examination,  each  one  of  us  should  put  up  our  own  expenses. 

Q.    What  would  be  the  result  if  one  paid  more  than  another? 

A.  If  one  paid  more  than  another,  he  should  reimburse  the  one  so 
paying. 

Q.  In  1907  the  Miller  bill  was  passed,  changing  the  system  of  the 
future  examination  of  companies,  and  the  record  shows — 

By  Mr.  Lee:     1907  or  1909? 

By  Mb.  Israel:     1907  the  Miller  bill  was  passed. 

By  Mr.  Schively:     1909 — this  year. 

By  Mr.  Israel:  That  is  true.  In  1907  the  office,  not  the  Miller 
bill — the  office  of  insurance  commissioner — was  taken  out  of  the  hands 
of  the  secretary  of  state  as  ex-oflicio,  and  made  an  independent  office. 

A.    When? 

Q.     In  1907? 

A.    No,  sir,  in  January  of  this  year,  1909. 

Q.  When  was  the  bill  passed  that  created  the  separate  office  of 
state  insurance  commissioner? 

A.    The  bill  was  passed  in  1907. 

Q.    That  is  what  I  am  getting  at — creating  a  separate  office? 

A.     Yes. 

Q.    Now,  you  were  selected  to  the  office  in  the  fall  of  1908? 
A.     Yes,  sir. 
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Q-  Now,  after  1907,  with  the  knowledge  that  the  office  of  insur- 
ance commissioner  would  after  1909  be  a  distinctive  office,  why  did 
the  secretary  of  state  and  yourself  continue  to  collect  these  advance 
fees? 

A.    Because  I  understood  that  the  work  of  the  department  would  be 
cleared  off  before  it  was  transferred  to  Mr.  Nichols'  successor. 
'    Q.    Including  all  of  these  examinations? 

A.    Certainly. 

Q.  In  the  fall  of  1908,  after  the  election,  it  appears  from  the 
records  and  articles  of  impeachment  that  this  examination  fee  was  not 
further  charged.    What,  if  anything,  was  the  reason  of  that? 

A.    The  advance  examination  fee? 

Q.    Yes. 

A.     It  was  charged. 

Q.    Why  did  you  not  make  the  examinations? 

A.  It  was  the  intention  of  the  department  at  all  times  to  com- 
plete all  such  unfinished  work  of  the  department.  That  was  the  in- 
tention of  Mr.  Nichols  and  myself.  When  I  was  elected  to  the  office, 
I  fully  determined — it  has  always  been  my  determination — either  as 
deputy  insurance  commissioner  or  insurance  commissioner,  so  far  as 
it  lay  within  my  power,  to  make  those  examinations;  and  after  I  became 
elected  as  insurance  commissioner,  I  more  than  ever  determined  that 
those  examinations  should  be  made,  not  at  the  expense  of  the  company 
which  had  already  paid,  and  the  state  being  in  no  way  involved  in  the 
expense  of  examinations.  The  state  has  never  been  involved  in  the 
question   of   examinations   financially. 

Q.     Who  was  to  pay  for  the  examinations? 

A.     These  examinations,  if  made  by  Mr.  Nichols  and  myself — 

Q.  I  mean  after  you  came  to  this  determination,  you  and  the  in- 
surance commissioner,  whence  the  money  was  to  come? 

A.  This  is  my  determination,  that  I  was  to  see  that  these  examina- 
tions were  made,  and  that  if  1  personally  lost  that  money  I  would  expect 
Mr.  N'chols  to  return  that  amount  to  make  me  good,  so  far  as  his  half 
was  concerned. 

Q.  Why  did  you  not  make  the  examinations  since  the  1st  of  Jan- 
uary, 1909? 

A.  I  have  not  made  those  examinations  because  I  took  office  on  the 
13th  of  January.  Until  some  time  in  March  I  was  present  at  the  ses- 
sion of  the  legislature.  Immediately  after  the  conclusion  of  the  ses- 
sion of  the  legislature  an  investigating  committee  was  appointed  to 
look  Into  the  affairs  of  the  various  offices  of  state.  That  kept  me  here 
two  months  or  longer,  and  shortly  after  the  special  session  of  the  legis- 
lature was  called,  and  intervening  between  these  two  events  was  my 
being  summoned  before  the  grand  Jury  at  Spokane.  I  have  been  very 
busy  and  have  had  too  much — have  had  so  much  to  attend  to  with  these 
other  matters — but  if  I  am  permitted,  it  is  my  intention,  it  has  always 
been  my  intention,  to  make  this  examination — these  examinations. 

Q.     And  not  to  make  any  further  charge  against  the  companies? 

A.  Certainly  not.  They  have  the  receipt  that  the  examination  ex- 
pense has  been  paid. 

Q.  After  you  were  elected  insurance  commissioner,  and  during  the 
meeting  of  the  legislature  of  1909,  there  was  enacted  and  put  upon  the 
statute  books  of  this  state  the  so-called  Miller  bill,  which  by  its  word- 
ing is  a  transfer  of  this  entire  matter  into  the  office  of  the  auditor  and 
the  treasurer  of  the  State  of  Washington.  What,  if  any,  connection  did 
you  have  with  the  preparation  and  drawing  and  passing  of  the  Miller 
bill? 
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By  Mr.  Lee:  Now,  I  will  have  to  object  to  this.  Thla  examination 
has  gone  far  enough.  Now,  we  are  getting  down  to  a  discussion  of 
current  legislation  passed  by  the  last  legislature.  Counsel  is  about 
to  attempt  to  introduce  a  self-serving  declaration.  So  far,  we  have  not 
objected,  because  the  testimony  he  has  already  introduced  along  this 
line  has  been  Just  what  we  wanted.  But  at  this  time  I  submit  to 
your  honor  that  this  is  absolutely  irrelevant,  incompetent  and  imma- 
terial, whether  or  not  the  Miller  bill  was  passed  or  not.  or  whether  or 
not  Mr.  Schively  had  anything  to  do  with  the  passage,  because  he  was 
governed  at  the  time  of  these  alleged  offenses  by  the  existing  laws,  and 
I  submit  that  in  no  way  can  this  be  competent. 

By  the  Presiding  Officer:  There  is  no  question  but  what  in  a 
court  of  law,  applying  the  strict  rules  of  evidence,  this  would  be  imma- 
terial. It  is  a  question  of  whether  or  not  we  ought  to  allow  it  to  go  in 
on  the  question  of  good  faith,  and  the  court  is  of  the  opinion  that  is 
what  it  is  for,  on  the  part  of  the  respondent.  That  is  your  idea,  Mr. 
Israel? 

By  Mr.  Israel:     The  Idea  is  to  show  the  lack  of  criminal  intent. 

By  the  Presiding  Officer:  The  chair  Is  inclined  to  extend  every 
courtesy  to  the  respondent  in  this  case,  and,  while  your  objection  is 
technically  correct,  we  will  go  into  this  for  four  or  five  minutes  any 
way. 

Q.    Briefly,  Mr.  Schively. 

A.  I  do  not  know  how  to  cite  the  incidents  of  the  Miller  bill 
without  stating  that  there  was  a  new  life  code  being  introduced  which 
led  up  to  my  activity  in  the  Miller  bill.  I  was  insisting  upon  it,  that 
in  the  new  life  code,  the  question  of  the  collection  of  fees  and  item- 
ized bills  and  so  on  should  be  taken  out  of  the  hands  of  the  insur- 
ance department,  in  order  that  the  insurance  department  might  not 
be  subjected  to  this  criticism.  That  resulted  in  my  going  with  a 
draft  of  a  bill,  and  seeing  that  it  was  not  in  the  life  insurance  code,  but, 
thinking  it  might  not  apply  to  all  other  characters  of  companies,  it 
resulted  in  myself,  to  the  best  of  my  knowledge,  drafting  a  bill  and 
putting  in  the  items  that  should  be  in  a  bill.  I  took  this  to  Mr.  Lee, 
I  am  quite  sure,  the  assistant  attorney  general,  with  the  request  that 
he  approve  such  a  bill,  and  I  am  firmly  of  the  impression  that  Mr.  Lee 
did  approve  such  a  bill.  Whether  it  was  the  Miller  bill  or  not  I  am 
unable  to  say.  but  it  finally  appeared  before  the  House  of  Repre- 
sentatives. 

Q.    Along  the  same  lines? 

A.    Yes,  absolutely  along  the  same  lines. 

Q.    Go    ahead. 

A.  And  It  covered  what  I  desired  in  a  bill.  Now,  whether  that 
was  prepared  by  Mr.  Lee  I  am  unable  to  say.  Then  I  spoke  to 
Senator  Booth  about  this  bill;  I  spoke  to  Mr.  Miller  about  this  bill,  I 
spoke  to  several  others  about  this  bill,  and  as  my  name  was  so  much 
a  subject  of  comment  in  the  legislature,  I  said  to  Mr.  Madge,  the 
deputy  insurance  commissioner,  "1  wish  you  would  consult  Mr.  Miller 
frequently  about  that  bill,  watch  its  passage,  assist  in  Its  passage, 
and  give  Mr.  Miller  all  the  aid  you  possibly  can";  and  the  bill  passed 
and  became  a  law  of  the  state.  I  was  as  active  as  possible  In  Its 
passage. 

By  Mr.  Israkl:     Now,  with  the  permission  of  the  court  to  reserve 
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any  matter  that  I  may  have,  under  this  array  of  matters,  omitted  un- 
intentionally, to  go  into  it  on  re-direct  examination,  with  the  same  per- 
mission as  to  the  re-cross-examination  upon  the  matter,  I  will  turn  this 
witness  over  for  cross-examination.    I  may  have  omitted  something. 

By  Mb.  Lee:  Counsel  has  very  kindly  agreed  that  in  cross-ex- 
amination we  can  divide  the  time  with  matters  we  are  particularly 
familiar  with. 

Bt  Mb.  Isbael:  That  is  my  understanding  with  counsel,  that 
the  division  applied  to  this:  That  as  to  matters  connected  with  the 
grand  jury  charge  in  Spokane,  Mr.  Manager  Edge  would  take  care  of 
that,  and  other  articles  Mr.  Lee  would  take  care  of.  I  would  not  care 
to  divide  it  more  than  that. 

Br  Mb.  Lee:     That  is  all  right. 

Cross-Examination — 

By  Mb.  Manageb  Edge:  Q.  Mr.  Schlvely,  you  have  been  in  the 
Insurance  department  of  the  state  since  1901? 

A.     Yes,  sir. 

Q.  Prior  to  that  time  did  you  ever  have  any  experience  as  an  in- 
surance man? 

A.     No,  sir. 

Q.  Then,  outside  of  the  different  political  positions  you  held 
prior  to  that  time,  as  testified  by  you  on  direct  examination,  what  was 
your  general  business? 

A.     I  was  a  newspaper  man. 

Q.     All  of  the  time? 

A.     No,  -sir. 

Q.  What  has  been  your  general  business  for  the  last  several  years 
prior  to  the  time  you  became  an  officer  of  this  state? 

A.  I  was  in  the  newspaper  business  until  1895.  In  1895  I  became 
the  organizer  and  grand  lecturer  of  the  insurance  order  of  the  An- 
cient Order  of  United  Workmen.  I  understand  your  question  covered 
general  insurance.  I  had  had  that  experience  in  fraternal.  I  was 
organizer  and  grand  lecturer  of  the  Ancient  Order  of  United  Work- 
men the  latter  part  of  1895,  and  in  1896  or  until — whether  it  is  until 
1897  or  not  I  do  not  know — I  then  became  the  secretary  of  the  Chamber 
of  Commerce  at  Seattle. 

Q.  Where  did  you  live  prior  to  the  time  you  became  deputy  in- 
surance commissioner? 

A.     In  Seattle. 

Q.     How  long  have  you  lived  in  the  State  of  Washington? 

A.     I  came  here,  I  think,  in  August  or  September  of  1890. 

Q.     Been  here  ever  since? 

A.     Yes,  sir. 

Q.  Outside  of  the  experience  with  the  Ancient  Order  of  United 
Workmen,  your  work  had  not  been  in  insurance  lines? 

A.     No,  sir. 

Q.  You  spent  some  time  in  some  foreign  countries  as  missionary 
or  delegate  or  something  of  that  kind,  have  you  not? 

A.     Yes,  sir. 

Q.    Where  was  that? 

A.  I  was  in  South  America  as  a  school  teacher  and  in  India  In 
charge  of  the  printing  ofllce  of  the  Methodist-Episcopal  church  and 
taught  history  in  the  Lucknow  college. 
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Q.  When  did  you  first  meet  Mr.  Ward,  getting  down  more  par- 
ticularly to  the  matter  before  the  Senate? 

A.    I  do  not  remember. 

By  Mb.  Israel:  Mr.  Schively,  I  do  not  hear  you,  standing  here — 
■o  I  don't  suppose  the  senators  hear  you. 

A.  The  question  was  when  I  first  met  Mr.  Ward.  My  memory  is 
I  first  met  Mr.  Ward  when  the  effort  was  made  to  pass  the  bill  con- 
trolling  the  organization  and  operation  of  mutual  live  stock  insurance 
companies  at  the  legislature  of  1905. 

Q.  Were  you  very  familiar  with  the  life  of  the  Pacific  Live  Stock 
Association  from  its  beginning? 

A.    Quite  familiar. 

Q.    Tou  knew  all  of  its  officers,  or  most  of  them,  did  you  not? 

A.    Most  of  them. 

Q.    Understood  its  method  of  doing  business? 

A.    Largely. 

Q.    Understood  the  manner  in  which  its  officials  were  paid? 

A.    No,  sir. 

Q.    Didn't  know  anything  at  all  about  that? 

A.  I  knew  that  the  officials  of  the  Live  Stock  Association  were 
getting  paid  on  a  commission  basis  on  the  income  of  the  association. 

Q.  Well  then,  you  did  know  in  what  manner  they  were  receiving 
their  compensation? 

A.  Yes,  sir.  I  did  not  grasp  your  question  at  first.  I  answered  too 
rapidly. 

Q.  You  had  been  over  to  Spokane  on  insurance  business  from  the 
time  it  commenced  in  1904,  or  the  early  part  of  1905? 

A.    In  1905,  I  think,  it  was  organized.    I  was  there  shortly  after. 

Q.  You  have  made  several  examinations  of  this  company,  have  you 
not? 

A.    From  what  time? 

Q.    From,  say,  to  the  beginning  of  1906? 

A.    I  do  not  remember  when  the  first  examination  was  made. 

Q.  Do  you  know  how  many  examinations  you  did  make  all  told  for 
this  company? 

A.     I  do  not. 

Q.    Can  you  approximate? 

A.     I  cannot. 

Q.  Do  you  know  whether  you  made  one? 

A.  I  do. 

Q.    Do  you  know  whether  you  made  twenty  or  not? 

A.    I  am  sure  that  I  did  not  make  twenty. 

Q.    Did  you  make  ten? 

A.    I  am  sure  I  did  not  make  ten. 

Q.  Well,  tell  as  near  as  you  can,  Mr.  Schively,  how  many  you  did 
make? 

A.  I  am  under  the  impression  that  the  department  made  three  or 
four — certainly  not  over  five — examinations  of  the  Pacific  Live  Stock 
Association. 

Q.  Can  you  fix  with  any  degree  of  certainty  when  those  examla* 
ations  were  made,  or  at  whose  request — by  whose  request  they  wcJ* 
made. 

A.  Not  the  times,  but  every  time  at  the  request  of  the  association 
Itself. 


Digitized  by 


Google 


IMPBACHMENT  PROCEEDINGS  55*^ 

Q.    Those  examinations  were  made? 
A.    Yes,  sir. 

Q.    By  whom  were  they  conducted? 
A.    By  Mr.  Nichols  and  myself. 

Q.    Did  Mr.  Nichols  ever  conduct  any  of  them  himself  alone? 

A.  Mr.  Nichols  and  myself  conducted  the  first  examination  of  the 
company. 

Q.    When  was  that  made? 

A.  I  do  90t  remember.  The  records  are  in  the  keeping  of  the 
grand  jury. 

Q.    And  after  that  you  made  all  the  examinations  yourself? 

A.    No.  sir. 

a    Who  did? 

A.  There  was  one  occasion,  I  think,  that  examination  was  made  to 
complete  audit  by  Ellis  LeMaster.  Whether  that  was  at  the  request  of 
the  department  or  not  I  do  not  remember,  but  the  department  re- 
ceived the  examination. 

Q.    And  you  understood  their  methods  of  bookkeeping,  did  you  not? 

A.    Generally  so. 

Q.    You  had  read  over  their  policies? 

A.    Yes,  sir. 

Q.    Did  you  examine  their  ledger? 

A.     Not  thoroughly. 

Q.    Did  you,  at  all? 

A.  In  the  first  examination,  conducted  by  Mr.  Nichols  and  myself, 
my  memory  is  that  we  went  into  the  books  quite  thoroughly. 

Q.    After  that,  did  you? 

A.    After  that  the  examination  was  not  so  thorough. 

Q.    Did  you  examine  the  ledger  after  that? 

A.     I  don't  remember  how  complete  the  examination  was  after  that* 

Q.  You  won't  say,  then,  that  you  ever  looked  in  the  ledger  after 
the  first  examination? 

A.     I  don't  remember  having — 

Q.    You  won't  say  whether  you  did  or  not? 

A.    No,  sir. 

Q.  In  order  to  ascertain  the  financial  standing  of  the  company— ^ 
how  did  you  ascertain  its  financial  standing,  if  you  did  not  consult 
the  ledger? 

A.  By  taking  an  audit  of  some  auditor,  if  it  had  been  made  and  he 
had  the  confidence  of  the  department. 

Q.  Well,  supposing  that  you  did  not  have  any  audit  made  by  some 
expert  accountant,  how  would  you  find  out? 

A.  If  the  company  had  established  its  reputation  with  the  de- 
partment, sometimes  the  statement  of  the  company  would  be  taken—' 
merely  the  results  verified. 

Q.    And  you  would  charge  them  on  the  reputation  of  the  company? 

A.    That  is  a  possibility. 

Q.    You  probably  did  that  at  all  times  after  the  first  examination? 

A.  The  examination  of  Mr.  LeMaster  was  very  complete  and 
thorough. 

Q.    When  was  that  made? 

A.    I  could  not  say,  in  the  absence  of  my  records. 

Q.  Did  you  examine  it  along  before  the  company  went  into  in*- 
solvency? 

A.    Some  time  before  that — ^at  least  six  months. 
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Q.    Who  paid  LeMaster? 

A.    I  did  not— the  association. 

Q.     You   did   not? 

A.  Whether  it  came  through  the  hUnds  of  the  department  or  not» 
I  don't  remember. 

Q.    Well,  you  did  not  pay  him;  that  is  a  fact,  isn't  it? 

A.    The  association  paid  the  money. 

Q.    The  state  did  not  nor  the  insurance  department? 

A.    The  state  certainly  did  not. 

Q.     Well,  did  the  insurance  department? 

A.    I  do  not  remember;  I  think  not. 

Q.  Well,  you  remember  whether  you  paid  these  accounts,  fees, 
or  not,  do  you,  Mr.  Schively? 

A.  I  never  gave  them  my  check  or  the  check  of  the  department  or 
the  check  of  the  state,  if  that  is  your  question. 

Q.  That  is  what  I  want  to  know.  Do  you  remember  meeting  Mr. 
Ward  In  Portland? 

A.  I  know  that  once  in  my  life,  at  least,  I  have  met  Mr.  Ward  in 
Portland. 

Q.    Do  you   remember  when  that  meeting  took  place? 

A.    I  do  not. 

Q.    Have  you  any  idea  when  it  took  place? 

A.     I  do  not  remember  when  that  took  place. 

Q.  Can  you  tell  approximately  how  long  before  you  became  a 
member  of  the  company  It  took  place? 

A.  I  think  that  I  met  Mr.  Ward  in  the  early  part  of  the  same 
year,  either  in  going  to  or  from  San  Francisco.  I  place  it  at  that 
period. 

Q.     Who  was  going  to  or  from  San  Francisco? 

A.     Mr.  Nichols  and  myself. 

Q.    Was  Mr.  Ward  down  there  for  his  health? 

A.     I  think  that  it  was  on  one  of  those  occasions  that  I  met  Mr. 
Ward  in  Portland.  In  what  year,  I  do  not  remember. 

Q.  You  don't  recall  that  it  was  in  the  early  part  of  the  year  1906,  a 
few  months  prior  to  the  time  you  became  a  member  of  the  company? 

A.  I  think  it  must  have  been,  because  I  did  not  know  Mr.  Ward 
in  1905.  ^ 

Q.     Did  you  ever  meet  Mr.  Ward  in  Portland? 

A.     I  did. 

Q.     By  arrangement,  by  prearrangement  with  him? 

A.  Not  to  my  knowledge.  Mr.  Ward  had  written  to  me  to  meet  bim 
there,  but  whether  I  met  him  there  in  response  to  his  letter  or  not, 
I  do  not  remember.  ' 

Q.  Well,  he  wrote  you  to  meet  him  there  and  the  fact  is  you  did 
meet  him  there  shortly  afterwards;  is  that  not  true? 

A.  I  met  him  in  Portland.  Whether  it  was  shortly  afterwards  or 
not  I  do  not  remember. 

Q.  What  was  the  extent  of  your  business  dealings  with  Mr.  Ward 
in  Portland? 

A.  I  do  not  remember  o  have  had  any  business  dealings  with  Mr. 
Ward  in  Portland,  other  t^^an  we  may  have  naturally  consulted  with 
each  other  as  to  the  affaliH  of  the  Pacific  Live  Stock  Association. 

Q.  You  had  no  business  whatever,  then,  with  Mr.  Ward  in  Portland 
excepting  that  In  reference  to  the  Pacific  Live  Stock  Association? 

A.    Not  that  I  remember. 
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Bt  Mr.  Israel:     The  witness  used  the  word  "consulting." 

Q.  And  you  remember  postively  that  no  other  business  was  trans- 
acted there  at  that  time? 

A.     I  do  not. 

Q.  Would  it  refresh  your  memory,  Mr.  Schively»  if  the  fact  that  at 
that  time  they  put  .up  some  bail  money  for  you  down  there  was  called 
to  your  attention;  would  that  lead  you  to  believe  that  you  did  have 
some  other  business  there  with  them? 

A.  I  can  absolutely  prove  that  Mr.  Ward  never  put  up  a  cent  of  bail 
money  for  me. 

Q.     Who  did? 

A.     Nobody. 

Q.     No  one? 

A.     No  one.    Now  you  are  talking  of  any  one  outside  of  myself. 

Q.     Well,  you  said  that  no  one  did? 

A.     Well  I  am  not  including  myself,  yon  know. 

Q.     Well,  you  did  put  it  up  for  yourself,  you  mean;  is  that  it? 

A.     I  did. 

Q.     And  Mr.  and  Mrs.  Ward  had  nothing  to  do  with  it? 

A.     Nothing  whatever. 

Q.  You  had  some  conversation  with  him  there  in  reference  to  your 
prospective  connection  with  the  Pacific  Live  Stock  Company,  did  you 
not? 

A.  I  imagine  so.  I  don't  know  what  I  should  meet  Ward  for,  if  I 
did  not. 

Q.  Well,  I  am  asking  you  the  direct  question  if  you  did  or  did  not. 
I  am  not  asking  you  what  you  might  have  met  him  for,  Mr.  Schively. 
I   am  asking  If  you  did  or  did  not? 

[Last  preceding  question  read.] 

A.     I  did  not. 

Q.    What  was  the  first  subject  discussed  when  you  met  him? 

A.     I  do  not  remember. 

Q.  You  were  not  to  meet  him  there  in  reference  to  the  Pacific 
Live  Stock  Company,  then? 

A.  I  did  not  go  to  Portland  to  meet  Mr.  Ward.  I  met  Mr.  Ward  in 
Portland. 

Q.     How  did  you  happen  to  meet  him? 

A.     By  accident. 

Q.     Where? 

A.  Whether  it  was  at  the  time  he  wrote  me  or  not  I  do  not  know. 
I  was  not  there  especially  to  meet  Mr.  Ward. 

Q.    Where  did  you  meet  him? 

A.     In  Portland. 

Q.    What  place? 

A.     I  do  not  know,  one  of  the  hotels;  which  one  I  cannot  say. 

Q.     Was  it  the  hotel  you  were  stopping  at? 

A.     I  do  not  remember. 

Q.    Was  it  the  hotel  he  was  stopping  at? 

A.     I  do  not  remember.    I  met  him  at  some  hotel. 

Q.     What  hotel  did  you  stop  at  at  that  time? 

A.    I  cannot  now  say. 

Q.    Do  you  know  what  one  he  did? 

A.    I  do  not  know. 
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Q.  In  fact,  you  don't  remember  or  have  a  very  distinct  recollec- 
tion of  wliat  occurred  down  there  in  Portland,  have  you,  Mr.  Schlyely? 

A.    I  have  a  perfect  recollection  of  what  occurred  at  Portland. 

Q.    And  yet  you  don't  remember  where  you  stopped? 

A.  I  was  in  the  habit  of  stopping  at  one  of  two  hotels,  the  Imperial 
or  the  Perkins.  I  stopped  at  one  of  those  hotels.  I  do  not  think  that 
the  Oregon  was  erected.  Since  the  Oregon  was  erected,  I  have  stopped 
there. 

Q.  Well,  Just  confine  yourself,  Mr.  Schively,  as  near  as  possible  to 
the  question  I  have  asked  you.  You  don't  know  where  you  did  stop; 
that  is  a  fact? 

A.    It  was  one  of  those  hotels,  the  Imperial  or  the  Perkins. 

Q.    How  long  did  you  stop  in  Portland  at  that  time? 

A.  Not  over  a  day  or  so.  I  was  waiting  for  Mr.  Nichols  to  Join 
me  from  Olympla  to  go  to  California. 

Q.    You  had  gone  down  in  advance? 

A.    Yes,  sir. 

Q.    For  what  purpose? 

A.    I  think  to  examine  some  company. 

Q.    What  company? 

A.  I  do  not  remember,  but  the  records  of  the  department  will 
show. 

Q.  Well,  you  don't  know  why  you  went  there  in  advslnce  of  Mr. 
Nichols? 

A.    I  am  quite  sure  that  I  went  to  examine  some  company. 

Q.  Do  you  mean  to  say,  then,  that  the  records  of  the  department 
will  show  that  at  the  time  you  went  there  in  advance  of  Mr.  Nichols 
you  did  make  the  examination  of  some  company? 

A.  I  would  not  swear  postively  to  that,  but  I  am  under  that  impres- 
sion. 

Q.  Well,  you  won't  state  as  a  fact  that  you  did  or  did  not  examine 
any  company  before  Mr.  Nichols  came  down  there? 

A.  I  will  state  it  postively  as  to  the  best  of  my  knowledge,  but  I 
am  not  prepared  to  swear  to  that  fact. 

Q.  And  you  don't  know  whether  the  records  of  the  department  will 
show  it  or  not? 

A.  I  am  quite  sure  the  records  of  the  department  will  show,  but  I 
am  not  certain  as  to  that. 

Q.  But  you  are  not  willing  to  be  bound  by  the  records  of  the  de- 
partment in  case  they  are  produced  here? 

A.  I  am  absolutely  willing  to  be  bound  by  the  records  of  the  de- 
partment, if  they  are  complete. 

Q.  And  if  they  show  that  you  made  no  examination  there  at  that 
time,  you  are  willing  to  state  that  you  did  not;  is  that  it? 

A.  I  am  not  willing  to  make  that  statement.  I  may  have  made  an 
examination  of  a  company  and  not  submitted  any  report  of  an  examina- 
tion. 

Q.    You  sometimes  did  that,  did  you? 

A.    That  has  sometimes  been  done. 

Q.  That  you  have  made  examinations  and  have  no  records  entered 
in  the  office  about  the  matter? 

A.    I  am  not  prepared  to  say  postively.    That  is  a  possibility. 

Q.    And  that  might  have  occurred  down  there  at  that  time? 

A.    It  might  as  a  possibility,  but  I  don't  think  it  would. 
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Q.  Was  it  the  last  spring  before  you  left  Portland  that  you  had  the 
conversation  with  Mr.  Ward,  or  the  first,  when  you  met  him? 

A.  I  do  not  remember.  Mr.  Ward  was  a  simple  incident  in  my 
being  there. 

Q.    And  was  not  prearranged  by  you? 

A.    Not  to  the  best  of  my  knowledge. 

Q.  Was  there  anything  said  at  that  time  in  reference  to  Mr.  Ward 
leaving  the  company? 

A.  I  do  not  remember  the  items  of  conversation  with  Mr.  Ward.  I 
simply  conclude  that  we  must  have  talked  about  the  association. 

Q.  Well,  I  am  not  asking  for  your  conclusions.  I  am  asking  you  if 
you  remember  what  was  said  or  done? 

A.     I  do  not 

Q.    Tou  don't  know  whether  that  question  was  discussed? 

A.    I  do  not. 

Q.  Do  you  know  whether  or  not  the  question  as  to  your  becoming 
connected  with  the  association  was  discussed? 

A.    I  am  positive  it  was  not 

Q.  Do  you  know  whether  or  not  the  question  of  Mr.  Ward's  leaving 
the  company  was  discussed? 

A.  I  don't  remember  as  to  that.  I  only  know  that  Mr.  Ward  was 
very  much  dissatisfied. 

Q.  Tou  did  not  make  any  statement  there  to  him  at  that  time  that 
you  would  like  to  become  a  member  of  the  company? 

A.  I  am  satisfied,  to  the  best  of  my  knowledge,  that  the  thought 
never  entered  my  mind,  or  had  .not  entered  my  mind  at  that  time. 

Q-  You  had  received  some  correspondence  from  Ward  at  different 
times  in  reference  to  the  affairs  of  the  company,  had  you  not? 

A.    I  had. 

Q.    Tou  .knew  Mr.  Schrock  quiet  well,  did  you  not? 

A.  I  think  by  that  time  I  had  met  Mr.  Schrock.  I  am  not  certain 
in  that 

Q.  Tou  knew  that  while  he  was  a  well-meaning  gentleman,  he  did 
not  possess  the  educative  or  executive  ability  necessary  to  be  manager 
of  that  company,  did  you? 

A.    I  realized  that  Mr.  Schrock  was  a  poor  man. 

Q.    Tou  did  not  question  his  honesty  at  any  time,  did  you? 

A.    I  have  never  questioned  his  honesty. 

Q.    Tou  have  never  questioned  the  honesty  of  Mr.  Schrock? 

A.    I  had  not  at  that  time  questioned  the  honesty  of  Mr.  Schrock. 

Q.  And  if  it  was  not  for  the  conflict  in  your  testimony  and  his, 
you  would  not  yet  question  it,  would  you? 

A.    I  would  not  yet  question  it    I  think  I  am  safe  in  stating  that 

Q.  That  is  the  only  thing  that  has  led  you  to  believe  that  he  has 
not  been  at  all  times  honest  and  square? 

A.  I  am  not  yet  testifying  that  I  believe  Mr.  Schrock  is  not  honest 
and  square.    Now,  will  you  read  me  these  questions  again? 

By  Mb.  Manaoeb  Edge:     Oh,  I  object  if  the  court  please. 
A.    I  want  to  fully  answer  the  question. 

By  the  Pbesidino  Officer:     What  particular  question  do  you  want? 
By  Mb.  Manaoeb  Meigs:     We  want  to  stand  by  the  record  here. 
By  Mb.  Manageb  Edge:     If  the  court  please,  on  re-direct  examination 
the  witness  will  have  a  chance  to  make  any  changes  as  to  discrepancy 
—36 
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hm  wants  to,  and  I  don't  think  he  has  any  right  to  use  my  time  in  the 
matter. 

By  the  Pbesidino  Offices:  If  he  wants  any  particular  question,  he 
may  have  it  read. 

By  Mb.  Israel:  If  you  want  the  last  question,  you  may  have  it 
read. 

A.  I  want  the  last  question.  [iMst  question  and  answer  read.]  I 
wish  to  answer  that  question  by  saying,  so  far  as  I  now  remember. 

Q.    As  now  remember  what? 

A.    The  circumstances  included  In  your  question. 

Q.  When  was  the  next  time  you  talked  with  Mr.  Ward  in  reference 
to  his  leaving  or  your  becoming  a  member  of  the  company. 

A.    I  do  not  remember  that 

Q.    Did  you  have  frequent  conversations  with  him  upon  that  subject? 

A.  I  had  frequent  conversations  with  the  officers  of  the  company- 
Mr.  Ward  included. 

Q.  Do  you  know  whether  or  not  any  of  the  reasons  for  dla- 
satisfaction  on  the  part  of  Ward  was  the  fact  that  the  millage  was 
a  little  excessive  that  they  had  been  voting  to  themselves? 

A.    I  do  not  remember  that  circumstance. 

Q.  The  fight  was  all  over  the  stenographer  then  in  the  office, 
was  it? 

A.    No,  sir. 

Q.    What  was  it? 

A.  That  was  at  the  beginning  of  the  fight,  so  far  as  I  remem- 
bered.    I  do  not  know  what  it  was  about — various  things. 

Q.  Although  you  had  talked  with  him  very  frequently  about  the 
matter,  you  did  not  know  what  the  trouble  was  about? 

A.    Except  that  it  was  in  the  early  stages  of  the  company. 

Q.  You  knew  that  Ward  had  nothing  personally  against  Mr. 
Schrock,  did  you? 

A.    I  do  not  know  as  to  that. 

Q.    You  don't  know  whether  he  did  or  did  not? 

A.    I   don't  know   anything  about   that. 

Q.    You  don't  know  whether  they  were  good  or  bad  friends? 

A.    I  do  not  know  as  to  that. 

Q.  Although  you  had  talked  with  Ward  very  frequently  about  the 
condition  of  the  company? 

A.  I  know  they  were  very  much  opposed  to  each  other  as  trustees 
of  this  association. 

Q.  But  whether  or  not  it  was  a  business  or  a  personal  matter, 
will  you  testify  now? 

A.    I  will  not 

Q.    You  do  not  know? 

A.     I    do   not  know. 

Q.  Now,  you  have  stated  In  your  direct  examination  that  the 
first  time  you  ever  got  down  to  business  on  this  proposition  was 
when  you  had  a  conversation  with  Schrock  in  Charlie  Murray's 
office  in  the  Great  Northern  building  in  Spokane.    Is  that  a  fact? 

A.  That  was  the  first  time  my  name  was  mentioned  as  a  pes* 
sible  employee  or  trustee. 

Q.  And  you  testified  that  at  that  time  the  deal  was  closed  where- 
by you  became  manager  of  the  company? 

A.    I  did  not  so  testify,  according  to  my  memory. 
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Q.    Ton   did   not? 

A.    According  to  my  memory. 

Q.    What  did  yon  testify  to? 

A.  I  testified  that  the  proposition  was  then  tentatively  made 
and  fully  completed  on  the  morning  of  he  10th  of  July. 

Q.  Then  you  say  now  that  you  did  not  testify  that  at  that  meet- 
ing in  Charlie  Murray's  office  in  June  the  deal  was  concluded  whereby 
you  were  to  become  manager  of  the  company? 

A.  I  did  not  so  testify,  according  to  my  belief — ^my  memory. 
I  testified  that  it  was  practically  settled  there  and  that  I  was  to  go  from 
that  meeting  to  Olympia  and  consult  with  my  wife  and  Mr.  Nichols 
on  the  subject. 

Q.  The  proposition  had  been  fiatly  made  to  you,  and  you  were 
considering  it? 

A.    Yes,  sir. 

Q.  Tou  got  some  money  from  the  company  at  that  time,  didn't 
you? 

A.    In  the  middle  of  June? 

Q.    Some  time — ^yes? 

A.    Yes.  sir. 

Q.    What  was  that  money  paid  for? 

A.  That  money  was  paid  me  for  services  which  I  rendered  to  the 
company,  to  the  best  of  my  knowledge  and  belief. 

Q.    What  kind  of  services? 

A.  Services  along  the  line  of  finding  out  who  would  be  the  one 
to  succeed  or  what  arrangements  could  be  made.  It  was  either  that 
or  an  examination.    I  am  satisfied  it  was  the  latter. 

Q.    You  are  satisfied  it  was  the  latter? 

A.    According  to  my  memory. 

Q.    How  much  did  you  get? 

A.    $200.00. 

Q.    Any  more? 

A.  Whether  I  received  more  on  this  day  or  not  I  do  not  now 
remember.  I  received  on  a  visit  to  Portland — I  mean  to  Spokane — 
within  that  time  or  the  next  visit,  the  sum  of  $77.60  to  pay  for  a 
three-thousand-mile  ticket  and  $74.00  and  some  odd  cents  for  travel- 
ing and  other  expenses. 

Q.  Had  your  deal  been  concluded  with  the  company  at  the  time 
you  received  the  check  for  $74.25  or  the  $77.50? 

A.    It  had  not  been. 

Q.    What  was   that  money   paid   you   for? 

A.  That  money  was  paid  to  me  as  expenses,  with  the  understand- 
ing that  if  the  deal  was  consummated  and  I  became  the  manager, 
then  it  would  be  charged  to  my  account  as  an  employee  of  the  Pacific 
Live    Stock   Association. 

Q.    Who  was  that  understanding  with? 

A.  And  if  not,  it  would  be  charged  against  the  association  as 
insurance  fees. 

Q.    Who  was  that  understanding  with? 

A.    I  am  quite  positive  with  Mr.  Schrock. 

Q.    Where? 

A.    Somewhere  in  Spokane. 

Q.    Do  you  know  where  it  was? 

A.    I  imagine  in  the  office  of  the  association. 

Q.    Do  you  know  when  it  was? 

A.    I  don't  remember  when  it  was. 
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Q.  Do  you  remember  who  was  present  at  the  time  you  had  the 
understandiug  with  him? 

A.  Mr.  Schrock  was  present;  whether  any  one  else  or  not  1  do  not 
remember. 

Q.  And  if  this  deal  fell  through,  then  you  were  to  have  that  as 
expense  money? 

A.    Yes,  sir. 

Q.  That  $200.00  that  you  had  gotten  and  the  two  items  of  $77.50 
and  $74.25,  making  a  total  of  $351.75,  that  you  were  to  get  simply  for 
your  negotiations  leading  up  to  the  selection  of  manager;  that  is 
what  you  mean  to  say? 

A.  I  mean  to  say  that  this  $200.00  was  paid  to  me  either  for  an 
examination  of  the  company  or  for  services  rendered  to  the  com- 
pany. My  best  memory  is  that  it  was  paid  to  me  for  services  rendered 
to  the  company;  that  the  $74.00  and  some  odd  cents  and  the  $77.50 
were  paid  to  me  some  time  within  the  limit;  I  cannot  swear  as  to 
the  exact  dates.  The  $74.00  and  some  odd  cents  for  general  expenses; 
the  $77.50  absolutely  for  the  three-thousand-mile  ticket  and  the  berth, 
and  if  the  deal  was  consummated  and  I  was  taken  in  as  manager,  I 
would  then  charge  that  against  myself. 

By  the  President:  Mr.  Edge,  if  you  are  through  with  that  ques- 
tion, it  is  time  to  adjourn. 

By  Mb.  Israel:  If  the  court  please,  pardon  me  a  moment  before 
we  adjourn.  I  would  like,  your  honor,  for  the  Senate  to  grant  me 
a  subpoena  for  H.  A.  Raser,  of  Seattle,  at  present  agent  of  the  Title 
Guaranty  &  Security  Company;  also  a  subpoena  duces  tecum  for  Mr. 
Raser,  who  was  the  agent  in  1906;  and  also  a  subpoena  duces  tecum 
for  the  present  general  agent,  to  come  and  bring  records  of  his 
agency,  records  for  1906,  of  the  oflElce.  The  situation  is  this:  Mr. 
Raser  was  the  general  agent  for  the  Title  Guaranty  A  Security  Com- 
pany, or  Trust  Company,  of  Spokane,  in  1906,  but  he  is  no  longer  the 
agent,  although  he  transacted  the  company's  business  in  1906.  He 
is  no  longer  general  agent,  but  has  been  succeeded  by  another  general 
agent  Now  I  want  a  subpoena  for  that  other  general  agent,  whose 
name  I  will  furnish  the  clerk,  to  bring  with  him  the  records  that  Mr. 
Raser  had  in  1906,  when  he  was  agent  I  would  like  to  have  a  sub- 
poena for  those  two  persons. 

By  Mr.  Manager  Edge:  If  the  court  please,  I  suggest  if  counsel 
wants  witnesses,  that  he  make  his  application  some  time  when  the 
court  is  not  in  session. 

By  Mr.  Israel  The  court  had  adjourned  Just  before  I  made  the 
application.    He  was  going  to  drop  his  gavel  at  12  o'clock. 

By  Mr.  Manager  Edge:  Just  a  minute.  This  is  taking  up  the 
time  of  the  court  while  he  dictates  long  statements  for  subpoenas 
duces  tecum,  and  I  beLeve  that  counsel  knows  that  it  is  not  the  proper 
way.  ^e  should  prepare  his  subpoena  and  hand  it  up  to  the  president 
of  the  court  and  have  it  signed  and  subpoena  issued.  We  don't  care  for 
you  to  state  what  they  will  testify  to. 

By  Mr.  Israel:  I  am  not  stating  what  they  will  testify  to,  though. 
Tou  have  to  imagine  that 

By  the  President:     The  subpoenas  will  be  granted.     Before  ad- 
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journment  I  want  to  announce  that  any  witnesses  to  appear  before 
the  court  should  report  immediately  to  the  secretary  as  soon  as  they 
arrive  in  Olympia,  if  they  expect  to  draw  the  per  diem.  The  court  will 
take  a  recess  until  1:30. 

At  12:00  noon  the  Senate,  sitting  as  a  court  of  impeachment, 
took  a  recess  until  1 :80. 


AFTERNOON   SESSION. 


The  Senate,  sitting  as  a  court  of  impeachment,  reconvened 
at  1 :80. 

[Mr.  Schively  on  the  stand,] 

Bt  Mb.  Manages  Edge:  Q.  We  were  discussing  Just  previous  to 
adjournment  the  checks  that  you  received  In  June  from  the  company, 
consisting  of  a  check  for  |200,  one  for  $74.25  and  one  for  $77.50. 
Those  checks,  I  understand,  were  given  to  you  with  the  understanding 
that  if  you  accepted  the  position  of  manager  they  were  to  be  charged 
to  your  account,  and  If  the  proposition  of  becoming  manager  fell 
through  with  you  were  to  have  those  for  your  services  leading  up 
to  the  confirmation  of  that  deai;  is  that  correct,  Mr.  Schively? 

A.  Well,  Mr.  Edge,  before  I  proceed  with  my  testimony,  I  desire 
to  make  an  explanation.  Since  the  adjournment  of  the  court  this 
morning  my  counsel  advises  me  that  the  record  made  me  say  that  I 
have  never  up  to  the  present  time  questioned  the  honesty  of  Mr. 
Schrock. 

Q.    Well,  that  has  been  passed,  Mr.  Schively. 

Bt  Mb.  Isbael:  Now,  if  the  court  please,  the  witness  is  entitled  to 
make  his  explanation. 

Bt  the  PBEsmiNQ  Officeb:     The  witness  may  make  his  explanation. 

A.  I  am —  I  understand  your  question  to  comprehend  the  time  in 
which  I  had  business  relations  with  Mr.  Schrock.  I  had  never  any  idea 
as  to  what  Mr.  Schrock's  testimony  was  before  the  grand  Jury  until  I 
heard  his  testimony  before  this  Senate,  and  when  I  heard  Mr.  Schrock's 
testimony  here  and  realized  that  that  was  the  testimony  he  gave  before 
the  grand  Jury,  I  then  for  the  first  time  in  all  of  my  knowledge  of  Mr. 
Schrock  knew  that  he  was  dishonest  and  that  the  books  had  been 
doctored. 

Bt  Mb.  Manages  Edge:  Q.  You  have  learned  that  during  the 
adjournment  at  noon,  is  that  it? 

A.  No,  sir,  I  have  learned  since  the  adjournment  at  noon  as  to 
what  the  record  caused  me  to  say,  and  the  record  does  not  represent 
what  I  intended  to  say. 

Q.  In  other  words,  you  mean  you  have  not  been  able  to  make  your- 
self understood,  is  that  it? 

A.  I  understood  the  question  to  be  as  to  my  dealings  and  re- 
lationship with  Mr.  Schrock  during  the  time  of  my  business  dealings 
with  him.  I  did  not  include  anything  further  than  that  I  had  con- 
fidence In  Mr.  Schrock  until  I  heard  his  testimony  before  this  Senate. 

Q.  And  the  only  thing  that  has  lead  you  to  believe  that  he  was 
dishonest,  if  at  all,  is  what  he  stated  here  to  this  Senate  under  oath? 

A.    What  he  stated  before  this  Senate. 


Digitized  by 


Google 


566  JOXTRNAL  OF  THE  SENATE 

Q.  Outside  of  that  he  was  always  square  and  fair  and  above  board 
in  his  business  transactions  with  you? 

A.    I  had  always  so  estimated. 

By  Mb.  Manageb  Edge:  Mr.  Reporter,  you  may  repeat  the  first 
question. 

[Question  repeated.] 

A.  My  understanding  was  that  those  two  amounts  were  to  be 
charged  to  me  personally  if  the  deal  was  consummated,  if  I  became 
manager;  that  if,  for  any  reason,  it  failed  or  fell  through,  I  would  not 
have  to  return  that  money  to  the  Pacific  Live  Stock  Association;  it 
would  be  charged  to  services  for  traveling  expenses  in  going  over 
there  to  give  my  good  offices  to  the  company. 

Q.  As  I  understood  your  testimony  on  direct  examination,  you 
did  not  get  the  $77.00  and  $74.00  until  you  had  been  over  to  Olympia 
and  came  back,  is  that  correct? 

A.  I  did  not  so  state.  I  stated  that  I  don't  remember  when  that 
money  was  paid  to  me.  It  was  paid  some  time  between  my  meeting 
with  Mr.  Schrock  and  Mr.  Murray — in  Mr.  Murray's  office,  and  the 
10th  of  July — ^Just  when,  I  don't  know. 

Q.    Do  you  remember  receiving  a  check  for  $200  about  that  time? 

A.    In  the  middle  of  June? 

Q.    Yes? 

A.    Tes. 

Q.    What  was  that  for? 

A.  That  was  for  either  an  examination,  if  an  examination  was 
made  at  that  time,  or  for  services  that  I  had  performed  for  the  com- 
pany in  giving  advice  along  that  line. 

Q.    The  $77.50  check  along  the  line  of  that? 

A.  No;  along  the  line  of  securing  better  management  for  the 
Pacific  Live  Stock  Association. 

Q.  Had  you  been  in  the  habit  of  charging  companies  fees  like 
that  for  giving  advice? 

A.    The  Pacific  Live  Stock  Association? 

Q.    Tes,  that  Is  what  we  are  talking  about? 

A.  The  usual  fee  paid  me  for  going  to  Spokane  by  the  Pacific 
Live  Stock  Association  was  $200,  whether  it  was  an  examination  or 
whether  they  sent  for  me  to  advise  them  and  aid  them  in  any  respect 
whatever. 

Q.  They  had  sent  for  you  before  and  gotten  advice  at  the  rate  of 
$200  per,  had  they? 

A.  I  couldn't  say  about  that  I  was  going  to  and  fro  between  these 
two  cities  in  my  efforts  to  straighten  out  the  tangle  between  the 
trustees. 

Q.    That  was  before  you  had  anything  to  do  with  the  company? 
A.    As  a  manager? 

Q.  Well,  no;  we  were  talking  about  this  $200  check;  now  that  was 
before  you  had  anything  to  do  with  the  company? 

A.  Couldn't  have  been,  because  I  had  intercourse  with  the  com- 
pany from  the  start. 

Q.    Well,  this  check  is  dated  the  13th  of  June. 

A.  Well,  the  13th  of  June — I  received  that  check  about  that  time 
from  the  Pacific  Live  Stock  Association. 

Q.    And  you  won't  swear  or  testify  as  to  what  it  is  for? 

A.    I  will  not    I  have  no  means  of  refreshing  my  memory. 
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Q.    It  went  to  you  personally,  did  it  not? 

A.  The  grand  Jury  has  taken  my  records  and  I  have  no  way  of 
refreshing  my  memory. 

Q.    This  check  went  to  you  personally,  did  it  not? 

A.    As  to  that,  I  don't  know  until  I  see  the  check. 

Q.  Are  you  in  the  habit  of  receiving  fees  of  that  size  and  not  re- 
membering what  they  are  for?  You  don't  very  often  get  a  fee  of  |200 
in  your  business,  do  you? 

A.    In  the  insurance  department? 

Q.    Personally,  for  your  advice? 

A.  I  am  receiving  checks  all  the  way  from  |2.00  to  $10,000.00; 
sometimes  to  J.  H.  Schively;  sometimes  to  J.  H.  Schlvely,  deputy  in- 
surance commissioner;  sometimes  to  J.  H.  Schively,  secretary  of  state, 
and  in  various  ways. 

Q.    You  don't  very  often  get  these  checks  for  advice,  do  you? 

A    I  have  frequently. 

Q.  You  quite  frequently  get  checks  as  insurance  commissioner,  for 
advice,  do  you? 

A.    Not  as  insurance  commissioner;   I  say  as  deputy. 

Q.    Are  you  in  the  habit  of  receiving  checks  for. advice  given? 

A.    I  have  received  checks  in  the  past  for  advice  given. 

Q.    That  had  nothing  to  do  with  the  department  in  any  way? 

A.    That  had  nothing  to  do  with  the  department  in  any  way. 

Q.  And  you  think  this  check  for  |200  was  given  for  advice — ^was 
given  to  you  by  the  Live  Stock  Company? 

A.  I  think  so.  It  may  possibly  have  been  given  for  an  examina- 
tion at  that  time. 

Q.  And  if  you  were  to  become  a  member  of  this  company,  this  was 
to  be  charged  against  your  account? 

A    No,  sir;  it  was  not. 

Q.    Did  you  give  any  receipt  for  this  check? 

A.  I  don't  know  as  to  that.  I  imagine  that  the  company  would  ask 
for  a  receipt  when  it  gave  out  checks. 

Q.  If  you  did  examine  this  company  at  that  time,  did  you  make 
an  examination  of  its  books  for  this  check? 

A.    If  I  examined  the  company  at  that  time,  I  did. 

Q.    Did  your  record  show  what  this  check  was  for? 

A  I  have  no  knowledge  as  to  what  my  records  show,  because  they 
were  taken  from  me  by  the  grand  Jury  and  have  not  been  returned. 

Q.  Well,  now  you  have  gone  over  that  a  dozen,  times  with  em- 
phasis. Now,  if  you  will  tell  the  Senate  what  that  check  is  for,  that 
will  end  the  matter. 

Bt  Mb.  Israel:  Now,  if  the  court  please,  if  Mr.  Edge  has  the 
records  that  were  taken  from  this  witness  by  Mr.  Donovan,  I  would  like 
to  have  them. 

By  the  Presiding  Officer:  I  think  counsel  may  take  his  own 
means  as  to  examining  the  witness. 

Bt  Mb.  Manager  Edge:  Q.  You  will  not  testify,  then,  as  to  what 
this  check  was  for? 

A.  I  will  not  swear  as  to  whether  it  was  for  examination  or  for 
services  rendered,  but  I  am  fully  of  the  impression — without  being  able 
to  consult  my  records,  I  am  fully  of  the  impression  that  that  check 
was  given  to  me  by  Mr.  Ward  and  Mr.  Schrock  for  services  that  I  had 
given  to  them  in  advising  them  and  helping  them  and  counseling  them 
in  the  straightening  out  of  this  tangle  between  them. 
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Q.  Then  you  will  testify  that  you  had  received  money  from  that 
company  before  you  became  manager  for  advice  given  them  and  not 
for  the  puri>08e  of  examination? 

A.    I  had  received  it  for  both  purposes. 

Q.  Well,  now,  confine  yourself  to  that  question.  Will  you  testify 
that  you  did  or  did  not  receive  money  from  tiiat  company  for  advice 
simply  and  not  for  any  other  purpose? 

A.    I  am  firmly  of  the  impression  that  I  did. 

Q.    You  have? 

A.    I  have. 

Q.    And  this  check  was  paid  you  for  advice? 

A.    I  am  not  positive  as  to  what  that  check  covered. 

Q.  Will  your  records  show  in  the  office  whether  or  not  an  ex- 
amination was  made  at  the  time  this  check  was  issued  on  June  13th? 

A.    I  have  no  records;  they  are  in  the  hands  of  the  grand  jury. 

Q.    If  you  had  them,  will  they  show  It? 

A.    They  would  be  apt  to. 

Q.    Tou  won't  state  whether  they  will  or  not? 

A.  I  will  not;  I  have  not  had  control  of  my  records  since  the  in- 
vestigation began. 

Q.  As  a  matter  of  fact,  you  don't  keep  any  record  of  the  investiga- 
tions you  conduct? 

A.    I  do. 

Q.    Of  all  the  examinations  you  conduct  of  any  company? 

A.  Of  nearly  all  of  them.  There  are  conditions  In  which  the  report 
of  it  is  waived. 

Q.    Who  waives  it? 

A.    I  do,  because  it  Is  not  the  completion  of  the  examination. 

Q.  Well,  the  completion  is  generally  made  by  the  time  you  get  the 
check  for  it,  isn't  it? 

A.    Not  always. 

Q.    You  sometimes  get  the  check  before  the  examination  is  made? 

A.    Yes,  before  the  examination  is  completed. 

Q.    Before  the  service  is  rendered? 

A.    No,  sir. 

Q.  Well,  you  stated  you  got  the  check  before  the  examination  Is 
completed.  Now  you  state  that  you  don't  get  it  until  after  the  service 
is  rendered. 

A.  I  do  not  so  state.  I  said  that  if  an  examination  is  made  but 
not  completed,  and  there  is  going  to  be  a  subsequent  examination  the 
full  price  of  the  examination  may  not  always  be  charged.  The  costs  or 
expense  may  be  charged  as  in  the  case  referred  to  this  morning. 

Q.  Do  you  remember  whether  you  kept  any  of  that  money,  or 
whether  you  turned  it  over  to  the  state,  or  what  became  of  it? 

A.  I  know  that  this  money  was  not  turned  over  to  the  state.  I 
know  that  that  is  my  name  on  the  back  of  that  check. 

Q.    And  you  kept  the  money? 

A.    I  kept  the  money. 

Q.    And  you  don't  know  whether  it  was  for  examination  or  advice? 

A.  I  reported  that  money — when  I  say  I  kept  the  money — I  re- 
ported that  money  to  Mr.  Nichols.  Whenever  I  got  money,  whether 
It  was  for  advice  or  counsel,  or  part  examination,  I  always  reported  my 
income. 

Q.    Confine  it  to  this  check,  Mr.  Schively;   you  have  no  distinct 
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recollection  as  to  this  check,  whether  you  cashed  it  and  divided  this 
or  kept  it  yourself? 

A.    No  distinct  recollection  as  to  that  check. 

Q.    If  this  was  for  advice,  you  kept  it  all  yourself? 

A.    No,  sir. 

Q.    Well,  it  was  a  personal  fee  of  your  own,  wasn't  it? 

A,  It  makes  no  difference;  I  reported  all  moneys  received  to  Mr. 
Nichols. 

Q.  Ton  were  not  working  under  his  instructions  in  giving  advice, 
were  you? 

A,  He  always  knew  about  it,  where  I  went  and  when  I  went  and 
for  what  purpose  I  went. 

Q.  You  say  you  had  a  conversation  in  Murray's  office  down  at  the 
Great  Northern  depot.    Can  you  fix  about  the  time  that  occurred? 

A.    About  the  16th  or  13th  of  June,  1906. 

Q.  Probably  about  the  time  that  you  received  this  check  on  June 
13th? 

A.     Yes. 

Q.  Well  now,  Mr.  Schively,  you  have  a  pretty  distinct  recollection 
of  that  trip  to  Spokane  that  time,  don't  you — you  being  in  Murray's 
office  there? 

A.    Yes. 

Q.    You  testified  in  detail  as  to  what  happened  there? 

A.    Yes. 

Q.  Don't  you  remember  whether  or  not  on  that  trip,  when  you  must 
have  gotten  this  check  on  the  13th,  if  you  made  an  examination  of  that 
comi)any? 

A.  I  don't  remember.  The  company  was  examined  a  number  of 
times,  two  or  three  times  by  myself;  it  was  examined  once  by  Mr.  Le- 
Master;  I  went  over  his  report. 

Q.  I  want  you  to  confine  yourself — ^you  understand  the  question,  Mr. 
Schively? 

A.    I  do  thoroughly. 

Q.  You  will  not  state  whether  on  that  trip  when  you  had  this  con- 
versation with  Murray  and  Schrock  in  Murray's  office,  that  you  made  an 
examination  of  it  by  which  you  got  this  check? 

A.  I  would  not  swear,  but  my  impression  is,  my  firm  belief  is,  that 
I  received  it  for  services  performed.  It  is  possible  at  that  time  that  I 
made  an  examination,  but  I  don't  remember  having  done  so.  It  is  pos- 
sible I  did. 

Q.    You  will  not  swear  for  what  purpose  you  got  this  check? 

A.  I  will  not  swear  absolutely  as  to  that,  but  my  impression  is  I 
received  it  for  services  performed,  but  it  is  possible  I  may  have  ex- 
amined the  company. 

Q.  In  other  words,  you  may  be  right  either  way,  no  matter  what 
the  facts  would  ultimately  show? 

A.     I  stand  by  the  facts;  yes. 

Q.    Who  was  present  at  that  conversation  in  Murray's  office?  • 

A.  Mr.  Murray  and  Mr.  Schrock  and  another  gentleman,  I  think. 
My  impression  is  that  it  was  Mr.  Copeland;  I  am  not  certain  as  to 
that  part 

Q.  And  I  understood  you  to  testify  in  your  direct  examination  that 
at  that  time  the  salary  was  fixed  that  you  were  to  receive  when  you 
became  manager.    Is  that  true  or  not? 

A.  The  salary  was  not  fixed,  because  the  deal  was  not  consum- 
mated, but  Mr.  Murray  said  as  I  have  already  testified. 
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Q.    What? 

A.  Mr.  Murray —  I  had  been  outlining  the  kind  of  man  that  thejr 
ought  to  haTe»  and  Mr.  Murray  said  words  to  this  effect  to  Mr.  Schrock: 
"If  you  could  induce  Mr.  Schlvely  to  accept  the  position,  it  would  be 
a  happy  consummation  of  it." 

Q.  Now,  we  want  to  get  along  as  rapidly  as  possible,  Mr.  SchiTely. 
Was  there  anything  said  there  about  four  hundred  dollars  a  month? 

A.  At  that  interview  I  am  firmly  of  the  belief  that  Mr.  Schrock 
said  we  will  give  you  anything  you  desire,  and  I  asked  how  much  they 
were  receiving,  and  I  think  his  reply  was  six  hundred  dollars,  and  my 
reply  to  that  was  to  the  effect  that  if  they  were  receiving  that  I  ought 
to  be  worth  at  least  four  hundred. 

Q.    And  Mr.  Schrock  said  that  would  be  satisfactory? 

A.    Mr.  Schrock  indicated  that  would  be  satisfactory. 

Q.    Do  you  mean  to  say  he  said  that  would  be  satisfactory  or  not? 

A.  Well,  I  can't  quote  Mr.  Schrock's  exact  words,  but  that  was  the 
idea  that  was  left  in  my  mind,  that  he  did. 

Q.  And  you  stated  that  that  would  be  satisfactory,  and  that  you 
would  come  back  to  Olympia  and  consult  your  friends  and  Mr.  Nichols 
as  to  whether  or  not  you  would  take  them  up  on  the  proposition? 

A.    Yes. 

Q.  And  you  so  stated  there.  That  conversation  took  place  about 
the  15th  of  June? 

A.    About  the  middle  of  June. 

Q.    It  was  before  you  went  back  on  the  21st  or  22d? 

A.    Certainly  before. 

Q.  At  the  time — had  you  gotten  any  money  from  the  company  to 
pay  your  expenses  on  account  of  salary  at  that  time? 

A.    At  what  time? 

Q.  At  the  time  you  had  the  talk  in  Murray's  office.  Did  you  get 
any  cash  advance  from  the  company  then? 

A.  My  impression  is  that  the  money  I  received  on  that  trip  at  that 
time  was  this  |200. 

Q.  And  you  used  that  as  an  advance  to  pay  your  expenses  during 
that  trip? 

A.  No,  sir;  I  used  that  as  my  own  personal  money.  That  was 
nothing  to  be  accounted  for  again  to  the  association,  and  it  was  not 
state  money  in  any  sense  of  the  term — no  state  fee — it  was  not  to  be 
accounted  for  to  the  state.  It  was  to  be  accounted  for  only  to  Mr. 
Nichols  and  myself,  that  |200. 

Q.    Did  you  see  Ward  about  that  time? 

A.    I  don't  remember. 

Q.  Did  you  talk  with  him  about  becoming  the  manager  at  four 
hundred  dollars  a  month  during  either  of  those  trips? 

A.  I  always  saw  Mr.  Ward  when  he  was  there.  I  imagine  I  most 
have  seen  Mr.  Ward  about  that  time,  because  his  name  is  on  that  check. 

Q.    Well,  Ward  was  president  of  the  company  at  that  time? 

A.    Yes. 

Q.  If  you  were  going  to  be  employed  as  manager,  don't  you  think  it 
would  be  natural  for  you  to  consult  the  president? 

A.  It  would  seem  so.  All  my  talks  along  that  line  were  more  with 
Mr.  Schrock  than  Mr.  Ward. 

Q.  You  won't  state  whether  you  had  any  talk  with  Ward  at  that 
time  or  not? 

A.  I  would  not  say  positive  either  way,  but  his  name  on  the  note 
would  indicate  that  I  had  seen  Mr.  Ward. 
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Q.  Now,  you  returned  on  the  23d  and  had  made  up  your  mind  to 
accept  the  position? 

A.    On  the  23d? 

Q.    About  the  23d? 

A.  I  don't  remember  as  to  dates,  Mr.  Edge.  I  don't  remember 
whether  I  went  to  Spokane  again  and  returned  and  then  went  again 
on  the  10th.  The  dates  on  the  check  ought  to  show  this.  I  do  re- 
member what  I  have  testified  here,  that  those  two  amounts  were  hang- 
ing in  the  balance  and  dependent  on  my  finally  becoming  or  not  be- 
coming a  member  of  the  association.  They  were  charged  in  my  note 
book  finally  when  I  came  to  settle  with  them — in  my  note  book  as  a 
charge  against  myself. 

Q.  When  did  you  first  talk  with  Mr.  Ward  about  taking  the  posi- 
tion as  manager? 

A.  Certainly  not  until  after  my  meeting  with  Mr.  Schrock  and 
Mr.  Murray  in  the  middle  of  June. 

Q.  How  did  you  happen  to  get  two  checks  for  about  the  same 
amount — $74,  approximately,  and  $77 — at  the  same  time? 

A.  As  I  remember,  one  was  to  pay  traveling  expenses,  and  the  other 
was  to  purchase  a  three-thousand-mile  mileage  book  from  the  railroad. 

Q.  Well,  were  you  to  get  a  fiat  salary  of  |400  a  month  or  |400  and 
expenses? 

A.    I  was  to  get  |400  and  pay  my  own  expenses. 

Q.  Do  you  remember  having  talked  with  Mr.  Ward  before  the 
meeting,  on  the  evening  of  July  10th,  about  your  becoming  manager? 

A.  I  don't  remember  to  have  had  that  conversation,  but  I  imagine 
I  talked  with  Mr.  Ward  about  the  question. 

Q.  Well,  now,  Mr.  Schlvely,  I  don't  care  to  know  what  you  imagine, 
but  would  like  your  testimony  as  to  what  the  facts  were — ^not  what  you 
must  have  done  or  should  have  done,  but  what  you  actually  did  do. 

A.  The  evening  before  the  10th  of  July,  I  was  practically  employed 
as  business  manager  of  the  Pacific  Live  Stock  Association.  On  the 
morning  of  the  10th  they  gave  me  a  check  of  |200  as  advance  salary  as 
manager  of  the  Pacific  Live  Stock  Association.  Mr.  Ward  and  Mr. 
Schrock  gave  me  that  check. 

Q.    On  the  morning  of  the  10th? 

A.    On  the  morning  of  the  10th. 

Q.    Were  you  at  the  meeting  that  evening? 

A.    I  don't  remember.    I  couldn't  have  been  there  very  long. 

Q.  Well,  testify  as  nearly  as  you  can  recollect  How  long  you  were 
there? 

A.  So  far  as  I  remember,  I  was  not  over  half  an  hour  or  an  hour. 
I  am  not  certain  as  to  the  length  of  time  I  was  at  that  meeting. 

Q.    What  time  did  the  meeting  adjourn? 

A.    I  don't  remember. 

Q.  How  did  you  know  there  was  going  to  be  a  meeting  of  the 
board  of  trustees? 

A.    I  had  arranged  with  them  to  have  the  meeting. 

Q.  Tou  had  arranged  first  that  they  should  have  a  meeting  in  the 
afternoon,  did  you  not,  Mr.  Schlvely? 

A.  That  was  the  time;  the  evening  meeting  was  the  continued 
session  of  the  meeting  that  I  had  arranged  between  Mr.  Ward  and 
Mr.  Schrock. 

Q.  Well,  it  was  a  trustees'  meeting  you  had  arranged  for  In  the 
afternoon? 

A.    I  hadn't  arranged  for  the  trustees'  meeting.    I  had  arranged  for 
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the  meeting  in  the  afternoon  between  Mr.  Schrock  and  Mr.  Ward,  out 
of  which  the  meeting  arose — the  trustees'  meeting. 

Q.    Did  you  attend  the  meeting  in  the  afternoon  between  them? 

A.  Not  that  I  remember.  I  remember  they  came  together  and  had 
a  meeting  between  themselves. 

Q.  Well,  you  had  arranged  to  have  a  meeting  in  the  afternoon  of 
the  10th  to  talk  this  thing  over  between  Mr.  Ward  and  Mr.  Schrock; 
you  had  arranged  that  meeting? 

A.    Yes,  sir. 

Q.    You  were  not  present  at  that  meeting? 

A.  After  bringing  them  together,  I  was  not  present  at  their  busi- 
ness talk. 

Q.  You  had  agreed  beforehand  to  be  present  at  the  meeting  and 
was  not  there? 

A.    No,  sir;  not  according  to  my  memory. 

Q.  As  a  matter  of  fact,  you  had  been  celebrating  pretty  freely, 
hadn't  you.  Mr.  Schively? 

A.  Not  at  that  time.  It  was  after  Mr.  Ward  and  Mr.  Schrock  came 
together  to  complete  their  arrangements  that  I  was  liberated — while 
they  were  having  their  trustees'  meeting  I  was  liberated. 

Q.  What  time  was  that  you  were  liberated,  after  Mr.  Ward  and 
Mr.  Schrock  came  together? 

A.  After  Mr.  Ward  and  Mr.  Schrock  came  together;  I  imagine  It 
was  in  the  early  afternoon. 

Q.    What  hour,  if  you  can  fix  it? 

A.    I  don't  remember  the  hour. 

Q.  Well,  you  hadn't  then  arranged  to  have  any  meeting  in  the 
afternoon? 

A.    What  sort  of  meeting? 

Q.    Trustees;  or  meeting  of  the  trustees? 

A.  I  had  not;  I  was  not  a  trustee  and  couldn't  arrange  to  have  that 
meeting. 

Q.    There  wasn't  any  meeting  arranged,  then,  for  the  afternoon? 

A.  Well,  what  sort  of  meeting?  I  arranged  a  meeting  between  Mr. 
Ward  and  Schrock. 

Q.  Did  you  know  that  meeting  was  going  to  be  called  for  the 
evening? 

A.  I  did  not.  To  the  best  of  my  knowledge  I  had  no  means  of 
knowing  that.  I  remember  these  two  men  got  together  and  out  of 
their  conversation  the  meeting  arose  to  consummate  the  deal  which 
these  two  men  made.  After  the  consummation  of  the  deal  with  Mr. 
Ward  and  Mr.  Schrock  they  had  a  trustees'  meeting.  As  I  say,  in  the 
trustees'  meeting  there  was  no  reason  for  me  to  be  present,  and  I 
don't  remember  to  have  been  present  at  that  meeting. 

Q.  And  you  never  expected  to  be  present  at  the  meeting  of  the  board 
of  directors  on  that  evening? 

A.  I  did  not  know  that  the  meeting  was  to  go  over — in  the  even- 
ing— into  the  evening.  I  knew  that  some  time  before  I  took  that  train 
that  night  that  there  would  be  a  report  to  me  and  I  would  find  cot 
what  had  been  done  at  the  trustees'  meeting. 

Q.  Then  there  was  to  be  a  trustees'  meeting  to  consider  your  reli- 
tion  with  the  company? 

A.  There  was  to  be  a  meeting,  not  to  consider  my  relations  with 
the  company  so  much  as  to  conclude  the  deal  being  made  between 
Ward  and  Schrock  as  to  Ward's  resigning  for  the  |1,200. 


Digitized  by 


Google 


IMPEACHMENT  PROCEEDINGS  573 

Q.  Where  did  you  have  the  talk  with  Mr.  Ward  In  reference  to  him 
resigning  for  |1,200? 

A.    Somewhere  on  the  street,  or  at  his  hotel,  or  some  place. 

Q.    Do  yon  remember  talking  with  him  at  the  Halliday  hotel? 

A.    I  do  not  remember  where  it  was. 

Q.    Do  you  remember  if  you  were  at  the  Halliday  hotel  that  day? 

A.  I  do  not  know  where  it  was — ^whether  it  was  at  the  Halliday 
hotel  or  at  the  Spokane — I  was  going  around  to  different  places. 

Q.    You  have  not  a  very  distinct  recollection  of  where  you  were? 

A.    I  have  up  to  that  time. 

Q.    Where  were  you? 

A.    It  is  impossible  to  say  positively  after  three  years. 

Q.    Why  did  you  say  you  have  a  distinct  recollection? 

A.  I  have  a  distinct  recollection  of  going  around  the  city  of  Spo- 
kane and  meeting  my  friends  and  acquaintances;  but  at  what  hour  It 
was,  or  whether  It  was  on  this  comer  or  whether  It  was  on  that  comer, 
or  whether  It  was  at  the  Halliday  hotel  or  at  the  Ridpath  hotel,  or  some 
other  hotel,  it  is  Impossible  for  me  to  say  after  three  years. 

Q.  You  remembered  very  distinctly  the  conversation  with  Mr. 
Ward  and  Schrock  that  day? 

A.    What  conversation? 

Q.  When  you  stated  you  brought  Ward  and  Schrock  together;  you 
stated  very  clearly  how  you  brought  them  together? 

A.    Yes. 

Q.  But  your  memory  as  to  what  happened  after  that  is  not  very 
clear,  if  I  understand  you  correctly. 

A.    What  happened  in  that  conversation? 

Q.     No,  what  you  did  after  that. 

A.  I  said  I  went  around,  leaving  these  men — being  liberated  from 
further  activity  in  the  matter.  I  then  went  around  the  city  seeing 
friends,  and  saying  good-bye  to  them  for  the  time,  telling  them  I  was 
coming  over  to  reside  with  them,  and  be  a  resident  of  the  city  of 
Spokane. 

Q.    Where  did  you  take  dinner  that  night? 

A.  I  certainly  could  not  tell  after  three  years  where  I  took  dinner 
on  a  certain  date,  at  a  certain  hour. 

Q.    Do  you  recall  who  you  were  with? 

A.    I  do  not 

Q.    Tou  don't  know  what  friends  you  were  with? 

A.    I  could  not  say. 

Q.    You  were  out  several  hours  before  you  saw  the  directors  again? 

A.    Yes. 

Q.    Where  were  you  when  they  found  you? 

A.    I  do  not  remember. 

Q.    Who  did  find  you? 

A.    I  think  Copeland  and  Shallenberger. 

Q.    You  don't  remember  that  distinctly — that  proposition? 

A.    I  do  not  remember — 

Q.    You  understand  it  meant  a  great  deal  to  you  at  that  time? 

A.    Tea. 

Q.  And  yet  you  have  no  distinct  recollection  as  to  what  happened — 
as  to  how  you  happened  to  go  to  the  meeting,  where  your  position  de- 
pended on  Its  action. 

A.    You  have  used  the  word  "celebrate,"  and  I  am  making  clear  In 
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answer  to  your  question  and  to  this  Senate  when  the  celebration  took 
place. 

Q.  Tell  when  the  celebration  took  place  and  what  it  did  oonslat 
of,  if  you  remember. 

A.    In  the  morning  I  was  elected  manager.    That  was  settled  upon. 

Q.    Where  were  you  elected? 

A.    Mr.  Ward  and  Mr.  Schrock  gave  me  a  check  in  the  sum  of  two 

hundred  dollars,  advance  paid  to  me  as  the  newly-elected  manager  of 

this  Pacific  Live  Stock  Association.     Now,  after  that,  some  time  that 

'  day,  I  was  talking  with  Mr.  Ward  about  the  subject,  and  Mr.  Ward  then 

broached  the  fact,  or  suggested  that  if  he  got  the  |1,200  he  would  go  out 

Q.    Can  you  state  first,  where  that  conversation  took  place? 

A.    I  cannot. 

Q.    Who  was  present? 

A.  I  remember  Mr.  Ward  was  there.  Whether  Mrs.  Ward  was 
there  I  do  not  remember. 

Q.    You  don't  know  where  it  took  place? 

A.  I  don't;  and  I  did  not  take  anything  up  to  that  time,  to  the  best 
of  my  knowledge. 

Q.    You  would  not  swear  positively  to  that? 

A.  No,  I  would  not  swear  positively  to  that,  but  I  am  defining  the 
limits  of  your  word  "celebrate."  Some  time  after  the  payment  of  that 
1200  check  I  was  talking  with  Mr.  Ward,  when  he  made  the  suggestion, 
and  I  said  that  I  would  carry  the  suggestion  to  Mr.  Schrock,  and  I 
carried  the  suggestion  to  Mr.  Schrock,  and  Mr.  Schrock  said,  "Just  the 
thing." 

Q.    What  was  "Just  the  thing"? 

A.  That  they  would  pay  Ward  the  |1,200  and  buy  out  his  interest 
in  the  Pacific  Live  Stock  Association. 

Q.  When  that  conversation  took  place,  where  did  that  conversation 
take  place,  and  who  was  present,  if  you  remember? 

A.  You  have  asked  me  that  once,  but  I  will  reply  to  it  again — the 
question  is  with  relation  to  Schrock? 

Q.    Yes? 

A.  This  conversation  with  Schrock  occurred,  I  am  quite  sure,  in  the 
office. 

Q.    Will  you  swear  to  that? 

A.  I  cannot  absolutely  swear  to  that  fact,  but  of  meeting  the  man 
I  am  sure.  I  went  in  search  of  Mr.  Schrock,  and  I  naturally  went  to 
the  office,  but  the  exact  spot  upon  which  I  stood  when  I  met  him — 

Q.  That  is  not  the  question.  I  want  to  know  where  it  waa  and 
who  was  present? 

A.  I  talked  with  Mr.  Schrock.  If  there  were  others  present  in  the 
office,  I  was  not  talking  loud  enough  for  them  to  hear.  The  conversa- 
tion was  with  Mr.  Schrock  and  my  language  was  to  Mr.  Schrock,  and 
80  far  as  I  know  there  was  no  one  present  when  I  made  this  suggestion 
to  Schrock  as  coming  from  Mr.  Ward. 

Q.  No  one  present  that  would  contradict  you  in  the  event  the  mat- 
ter became  a  subject  of  inquiry  excepting  Mr.  Schrock? 

A.     I  think  that  is  correct. 

Q.    What  did  you  do  at  that  meeting  that  evening? 

A.    What  did  I  do  at  that  meeting  that  evening? 

Q.    Yes. 

A.  I  do  not  remember.  This  meeting,  now,  was  after  this  to  which 
you  referred — my  going  around  and  stating  to  my  friends  that  I  was 
coming  back,  and  saying  good-bye  to  them? 
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Q.    Certainly. 

A.  And  my  recollection  of  that  meeting  is  hazy.  I  remember  being 
met  by  some  of  the  trustees  and  some  persons  who  said  that  they  wanted 
to  see  me  at  the  meeting  of  the  board  of  trustees.  I  went  to  that  meet- 
ing and  was  informed  that  the  board  of  trustees  had  accepted  the  resig- 
nation of  Mr.  Ward,  and  that  I  had  been  elected  as  a  trustee  and  as 
president  of  the  association  in  Mr.  Ward's  place. 

Q.    You  did  not  see  any  notes  there? 

A.  To  the  best  of  my  knowledge,  I  saw  no  notes.  It  is  possible 
that  Mr.  Shallenberger  or  others  came  to  me  and  said,  "You  are  now 
the  president  and  there  are  the  papers — there  are  papers  that  you  should 
sign  as  the  president,"  or  "papers  you  should  sign  before  you  go  away, 
and  you  should  leave  your  signature  here  for  certain  purposes  we  will 
need  while  you  are  away."    That  is  possible,  but  I  do  not  remember — 

Q.    Did  you  sign  any  papers  that  evening  as  president? 

A.  I  would  not  swear  positively  whether  I  did  or  did  not.  It  Is  a 
possibility,  even  a  probability — either  one. 

Q.  No  matter  which  way  it  was,  your  statement  would  fit  either 
circumstance? 

A.  I  am  not  endeavoring  to  make  my  statements  fit  circumstances, 
but  fit  facts  as  they  happened. 

Q.    You  knew  it  was  anticipated  you  were  going  away? 
A.    Certainly. 

Q.    You  know  whether  you  signed  any  policies  there  that  night? 

A.  I  do  not  know.  If  I  signed  papers  there  that  night,  I  would  not 
remember  whether  they  were  checks,  policies  or  notes,  but  I  do  re- 
member this:  That  there  never  was  a  moment  when  the  impression 
was  made  on  my  mind  that  I  had  obligated  myself  to  Mr.  Ward  or  any- 
body else  by  the  signing  of  a  note. 

Q.  What  papers  would  you  have  been  called  upon  to  sign  at  that 
meeting,  if  you  can  recollect — might  have  signed  in  the  course  of  busi- 
ness? 

A.  They  might  have  asked  me  for  my  signature  from  which  to  get 
a  stamp — 

Q.    You  commenced  signing  policies  then  as  president? 

A.    I  am  not  saying  what  I  signed.    I  do  not  remember — 

Q.  Would  you,  in  the  ordinary  course  of  business,  have  commenced 
then  to  sign  policies? 

A.    Not  very  likely. 

Q.    Why  not?    You  were  president  of  the  company? 

A.  I  was  president  of  the  company,  but  the  policies  were  coming 
in  at  the  rate  of  fifty  or  a  hundred  or  two  hundred  a  day.  I  was  about 
to  take  the  train,  and  it  is  not  reasonable  to  think  that  I  would  sit 
down  to  sign  a  number  of  policies.  They  might  have  wanted  my  signa- 
ture to  put  on  a  stamp  to  sign  the  policies. 

Q.  Do  you  mean  that  at  that  meeting  they  intended  to  get  a  stamp 
for  you  to  sign,  for  use  on  the  policies? 

A.     I  never  intended  any  such  a  thing. 

Q.    Oh,  you  did  not  intend  to  sign  the  policies? 

A.    That  matter  never  occurred  to  me. 

Q.     It  never  occurred  to  you  at  that  time? 

A.  Not  that  I  am  aware  of.  It  may  have  been  suggested.  I  testified 
here  before  what  I  now  testify,  that  during  my  absence,  which  was  from 
the  10th  of  July,  as  presideni  until  I  returned,  my  name  was  put  upon 
the  policies  with  a  stamp.  Now,  where  they  received  my  signature  from 
which  to  get  this  stamp  I  do  not  remember. 
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Q.  Had  you  not  made  arrangements  with  Mr.  Ward»  the  retiring 
president,  to  use  his  facsimile  on  the  business  of  the  company  for  some 
time  after  he  resigned? 

A.    I  have  not  said  so. 

Q.  Didn't  you  make  an  arrangement,  or  had  not  arrangements  been 
made,  with  Mr.  Ward  at  the  time  that  he  resigned,  that  the  company 
was  to  use  his  facsimile  on  the  business  of  the  company? 

A.    After  I  was  president? 

Q.    Yes? 

A.    The  stamp  he  signed  as  president? 

Q.    The  facsimile  of  his  was  to  be  used  on  the  business? 

A.    I  do  not  remember  any  such  arrangement. 

Q.  Will  you  state  that  no  such  an  arrangement  was  made  with 
your  knowledge? 

A.    I  remember  nothing  whatever  of  such  an  arrangement 

Q.  You  testified,  as  I  remember,  that  Mr.  Ward  got  his  money  that 
night  from  the  company.    Is  that  correct? 

A.    I  do  not  remember  having  so  testified. 

Q.    What  do  you  remember  testifying  to? 

A.  I  testified  that  I  went  away  from  there  with  the  knowledge  that 
they  had  made  a  satisfactory  arrangement  with  Mr.  Ward,  and  I 
imagine  that  he  had  received  his  |1,200,  because  that  is  what  he  asked, 
and  he  would  not  have  resigned  unless  he  secured  it. 

Q.  Now,  Just  to  settle  the  matter:  If  you  had  signed  three  notes 
that  night,  would  you  not  remember  that  fact  at  this  time? 

A.  I  say  in  answer  to  that,  that  I  did  not  consciously  sign  three 
notes  or  four  or  one  or  two. 

Q.  Do  you  mean  to  say  you  might  have  done  so  unconsciously?  You 
don't  ordinarily  unconsciously  sign  promissory  notes  for  that  amount 
of  money? 

A.  I  am  signing  checks  every  day  of  my  life  without  looking  at  the 
<;heck,  without  seeing  to  what  department  they  go.  They  are  brought 
to  me  and  I  glance  at  them;  these  are  departmental  things — 

Q.  I  ^m  not  asking  about  departmental  things.  I  am  asking  you 
if  you  might  have  unconsciously  signed  three  notes  of  that  kind  and 
not  know  anything  about  it  now? 

A.    Yes,  possibly. 

Q.  And  it  is  possible  you  did  sign  the  notes  that  night  and  not 
know  anything  about  it  now? 

A.    Yes,  possibly. 

Q.  Why  did  you  not  tell  the  grand  Jury  when  you  were  taken  before 
them  that  that  night  you  might  or  might  not  have  signed  those  notes, 
not  knowing,  because  of  your  intoxicated  condition,  or  whatever  your 
condition  was,  and  not  make  the  straight,  definite  statement  that  you 
never  did? 

A.  I  want  to  say,  Mr.  Edge,  that  I  never  had  an  opportunity  to 
explain  before  that  grand  Jury.  During  the  whole  time  I  was  before 
that  grand  Jury  I  was  endeavoring  to  explain  the  circumstances — 

Q.    Just  a  minute. 

By  Mb.  Isbaix:     Let  him  answer. 

By  Mb.  Manages  Edge:  I  am  asking  him  why;  he  is  not  answering 
the  question. 

By  Mb.  Isbael:  I  am  making  an  objection  for  another  purpose.  I 
would  like  to  know  whether  this  witness  Donovan  is  a  member  of  the 
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board  of  managers  or  one  of  the  attorneys  themselves  in  the  conduct 
of  this  examination,  or  is  here  for  the  purpose  of  seeing  that^ 

By  Mb.  Manaoeb  Bdoe:  That  is  absolutely  nothing  to  defendant's 
counsel. 

By  Mb.  Ibbael:  He  has  a  seat  in  the  house,  which  is  not  an  orderly 
place  for  a  witness,  either  for  the  prosecution  or  defense,  and  he  should 
not  be  in  here. 

By  the  Pbesibing  Officxb:  That  is  a  proposition  that  the  rules  do 
not  govern.  He  is  not  interfering  with  the  progress  of  the  trial,  and 
the  chair  has  no  Jurisdiction  in  the  matter. 

By  Mb.  Ibbael:  The  evidence  that  this  witness — the  fact  is  that 
this  witness  has  started  to  make  an  explanation  which  may  be  a  very 
vital  explanation — 

By  the  Presiding  Officeb:     Proceed. 

By  Mb.  Manages  Edge:  I  will  ask  the  stenographer  to  read  the 
question  again. 

By  the  Pbesidino  Offices:     Repeat  the  question. 

By  Mb.  Manages  Edge:  Q.  The  question  was  this:  You  have  testi- 
fied, Mr.  Schively,  that  you  have  not  a  very  distinct  recollection  as  to 
whether  you  did  or  did  not  sign  the  notes,  and  have  admitted  that  you 
had  been  celebrating? 

A.    Tes. 

Q.  Now,  if  that  were  true — what  you  have  testified  to — ^why  did  you 
not  state  to  that  grand  Jury,  when  they  asked  you  if  you  had  signed 
those  notes,  instead  of  answering  positively  that  you  never  did,  why 
didn't  you  answer  that  you  might  or  might  not,  as  you  now  do? 

A.    Who  told  you  that  I  did  not  answer  that  way  to  the  grand  Jury? 

Q.    I  am  asking  you  the  question? 

A.    I  do  not  know  as  I  said  that  to  the  grand  Jury. 

Q.  Do  you  mean  to  say  that  you  did  not  admit  to  the  grand  Jury 
that  you  did  not  sign  the  notes? 

A.    I  do  not  remember  what  I  said  to  the  grand  Jury. 

Q.    You  don't? 

A.  No,  sir;  I  remember  what  I  wanted  to  say — what  I  tried  to  say 
and  was  not  allowed  to  say. 

Q.  Do  you  mean  to  say  that  during  the  entire  day  and  a  half  that 
you  were  before  the  grand  Jury  you  did  not  get  an  opportunity  to  tell 
them  you  were  intoxicated  that  evening  and  did  not  know  what  you 
were  doing? 

A.    I  had  not  in  my  mind  to  tell  them  that. 

Q.    Is  not  that  a  fact? 

A.    Is  not  what  a  fact? 

Q.  That  you  did  not  know  what  you  were  doing  on  that  evening, 
according  to  your  own  testimony  now? 

A.  The  fact  is,  I  do  not  remember  what  I  signed  that  night,  not 
because  I  was  so  intoxicated  as  not  to  sign,  or  to  know  what  I  was 
signing  as  a  full  reason,  but  because  in  sitting  there  receiving  the  con- 
gratulations of  these  men  who  had  Just  elected  me,  if  the  bookkeeper  or 
a  trustee  had  put  something  before  me  and  requested  me  to  sign  it, 
saying  it  was  in  the  course  of  the  work  that  was  to  be  done  or  had 
been  done,  without  looking  or  paying  special  attention  to  what  they  put 
before  me,  I  would  have  signed  it,  and  it  is  possible  I  did  sign  it 
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Q.  Why  did  you  not  tell  that  to  the  grand  Jury,  and  not  state  poei- 
tively  you  did  not? 

A.  Tou  will  have  to  demonstrate  to  me  first,  from  Mr.  Pellitier's 
notes,  that  I  did  say  that  to  the  grand  jury. 

Q.  You  know  that  there  is  Just  as  much  wrong  in  testifying  to 
something  that  you  do  not  know  that  it  is  correct  as  to  state  something 
as  so  that  you  know  is  not  correct.    You  realize  that? 

A.     I  don't  get  the  full  import  of  your  question. 

Q.  Do  you  mean  to  say  you  did  not  tell  the  grand  Jury,  then,  that 
you  never  signed  those  notes?    Is  that  what  you  mean  to  say  now? 

Bt  Senatob  Ruth:  I  am  going  to  ask  that  Mr.  Donovan  either  be 
entered  as  a  regular  attorney  in  this  case  or  stop  consultation  with  the 
attorneys  and  the  board  of  managers. 

By  the  Presiding  Officer:  There  will  be  no  applause  or  any  demon- 
stration from  the  galleries.    If  there  is,  the  gallery  will  be  cleared. 

By  Senator  Ruth:  I  have  no  objection  if  he  wants  to  be  entered 
as  an  attorney  in  this  case,  regularly. 

By  the  Presiding  Officer:  Will  you  address  that  to  the  chair  in 
the  form  of  a  motion,  so  that  I  can  take  formal  action? 

By  Senator  Ruth:     I  make  it  in  the  form  of  a  motion. 

By  Senator  Williams:     I  second  the  motion. 

By  Mr.  Manager  Meigs:  We  would  like  to  inquire  as  to  whether  we 
can  Include  some  other  gentlemen  in  this  case  of  expulsion. 

By  Mr.  Manager  Edge:  If  this  is  going  to  create  any  disturbance, 
I  think —  I  do  not  desire  to  perturb  any  of  the  senators  by  the  presence 
of  any  one  who  may  be  objectionable,  and  will  ask  Mr.  Donovan  to  with- 
draw, because  he  is  not  counsel  in  the  case,  simply  a  witness  here  in 
good  faith,  in  the  furtherance  of  Justice,  and  if  the  Senate  feels  he  is 
doing  other  than  that  I  am  perfectly  willing  to  have  him  withdraw.  He 
is  an  official  of  the  state,  and  he  is  not  interested  in  this  prosecution 
one  way  or  the  other. 

By  Mr.  Israel:  There  is  no  reflection  from  counsel  upon  the  mem- 
bers of  the  board  of  managers  or  an  individual  of  the  board  of  managers. 

By  the  Presiding  Officer:  In  that  event,  If  Mr.  Donovan  withdraws, 
there  is  no  necessity  of  putting  the  motion. 

[Mr,  Donovan  withdraws  to  the  gallery.] 
.  By  the  Presiding  Officer:     The  trial  will  proceed. 

[Question  read,] 

A.  I  don't  mean  to  testify  before  this  Senate  as  to  what  I  said  or 
what  I  did  not  say  before  the  grand  Jury.  I  had  no  right  of  explanation. 
I  remember  only  this  one  thing:  I  went  before  the  grand  Jury  to  tell 
them  everything  I  knew  about  the  transaction. 

Q.    Just  a  moment. 

A.    I  am  going  to  answer  your  question. 

By  the  Presiding  Officer:  Let  him  proceed  reasonably  far  in  his 
answers.    If  he  goes  beyond  a  reasonable  limit,  I  will  stop  him. 

Q.  When  you  were  asked  the  question  either  before  the  grand  jnrj 
or  otherwise,  whether  you  signed  these  notes — 

By  Mr.  Israel:  The  questions  of  the  honorable  gentleman  inten- 
tionally or  unintentionally  are  a  constant  trap.    The  question  before 
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the  Senate  Ib  not  as  to  what  he  testified  before  the  grand  Jury.  It  is 
whether  he  ever  executed  any  notes  to  Mr.  Ward,  and  that  is  the  issue. 

By  the  Psesidinq  Officer:  The  line  of  cross-examination  is  en- 
tirely legitimate,  and  counsel  is  entitled  to  set  a  trap,  if  he  desires,  but 
I  do  want  him  to  let  the  witness  answer  the  question. 

By  Mb.  Manaqeb  Edge:  I  am  trying  to  get  this  evidence,  to  get  at 
the  facts.  I  am  not  trying  to  catch  anybody.  This  witness  is  skillful 
enough;  if  I  should  set  a  hundred  traps  for  him  I  could  not  catch  him. 

Q.  When  you  were  asked  the  direct  question  before  the  grand  jury 
as  to  whether  or  not  you  signed  these  notes,  did  you  not  state  posi- 
tively and  unequivocally  that  you  did  not  sign  any  notes? 

A.    I  do  not  know  what  my  testimony  was.    I  began  my  testimony — 

Q.    Answer  that  question. 

A.     I  am  going  to  answer  the  question. 

By  the  pRESinmo  Officeb:     Let  him  explain. 

By  Mb.  Manages  Edge:     It  is  not  an  answer. 

By  the  Pbesiding  Officeb:  These  questions  cannot  be  answered  yes 
or  no.  He  is  entitled  to  an  explanation.  Let  him  explain  and  it  will 
save  time. 

A.  I  went  before  the  grand  Jury  with  the  earnest  desire  to  tell  the 
whole  truth — 

By  Mb.  Manageb  Edge:     I  object  to  that. 

By  the  Pbesiding  Officeb:  The  court  will  shut  him  off  if  he  goes 
too  far  along  that  line.  Now  let  him  proceed  with  an  explanation  within 
reasonable  limits.    The  court  will  stick  to  that. 

A.  I  wanted  the  grand  jury  to  know  the  whole  truth.  I  was  rush- 
ing into  the  grand  jury's  answers  with  all  sorts  of  explanations  until  it 
broke  upon  me  finally  that  I  was  being  led  into  a  trap,  and  then  I 
began  to  insist  upon  it,  and  I  insisted  upon  it  all  the  balance  of  the 
time,  that  I  never  obligated  myself  to  Mr.  Ward,  and  I  always  got  four 
hundred  dollars,  and  I  stuck  to  those  two  things,  and  not  to  anything 
else.  I  was  like  a  drowning  man,  and  I  held  to  those  two  Uiings — ^the 
four  hundred  dollars  a  month  and  that  I  had  not  obligated  myself  to 
Mr.  Ward. 

Q.    You  testified  you  did  not  sign  any  notes? 

A.  I  do  not  know  what  I  testified  about  signing  any  notes,  but  those 
were  the  facts,  and  only  once  was  I  able  to  break  through  Mr.  Donovan's 
guard — incredible  as  it  may  seem.  I  still  wanted  the  grand  jury  to 
know  that  I  did  not  get  that  money  or  any  other  money  that  is  against 
me  that  is  not — 

Q.  Do  you  mean  to  say  that  the  grand  jury  there  refused  to  give 
you  the  privilege  to  state  your  version  of  the  transaction? 

A.  That  is  what  I  mean  to  say — that  is  what  I  want  these  men  to 
know.     [Witness  rises  from  chair,] 

By  Mb.  Manages  Edge:  There  is  no  occasion  for  your  becoming 
dramatic. 

A.    I  am  not  trying  to  be  intentionally  dramatic. 

Q.  Will  you  say  positively  they  did  not  give  you  an  opportunity  to 
state  your  version  of  the  story? 

A.    Positively. 


Digitized  by 


Google 


580  JOURNAL  OF  THE  BENATlL 


Q.  Tou  knew,  Mr.  Schively,  what  compensation  Mr.  Ward  was  re> 
ceiving,  did  you  not»  at  the  time  you  became  president? 

A.    At  that  Ume? 

Q.    Tes,  you  knew  how  he  was  getting  paid? 

A.    I  knew  they  were  getting  paid — 

Q.    On  a  miUage  basis? 

A.    At  what  Ume? 

Q.  At  the  time  you  became  connected  with  the  company — ^you  knew 
they  were  being  paid  on  a  millage  basis? 

A.  I  knew  they  were  being  paid  on  a  commission  basis  at  the  meet- 
ing in  June»  when  this  matter  of  my  taking  the  position  of  manager  was 
first  mooted. 

Q.  Tou  knew  that  all  of  the  others  were  being  paid  on  a  millage 
basis? 

A.  I  so  knew — ^now  I  don't  want  to  be  confused  as  between  millage 
and  commission.  I  knew  they  were  being  paid  on  a  commission  basis; 
whether  or  not  that  was  millage — 

Q.  Tou  understand  by  commission  basis  that  means  so  many  mills 
on  the  liability  written;  that  is,  what  you  understand  as  commission? 

A.  In  a  scale,  millage  might  be  centage,  or  dollarage»  if  the  term 
might  be  allowed.  A  commission  was  being  paid  on  the  amount  of  lia- 
bility written. 

Q.    Tou  know  they  were  not  on  a  flat  salary? 

A.    Tes. 

Q.    After  that  meeting  that  night  you  left  the  city,  on  July  10th? 

A.    Tes,  sir. 

Q.    At  10:30? 

A.    Tes,  sir. 

Q.    How  long  did  you  remain  away  from  the  city? 

A.    From  Spokane? 

Q.    Tes? 

A.    I  do  not  remember. 

Q.    About  how  long,  approximately? 

A.    I  did  not  return  again,  I  think,  until  some  time  in  August, 

Q.  Do  you  remember  a  meeting  of  the  directors  on  August  4tli, 
when  you  took  your  oath  of  office? 

A.  I  remember  taking  my  oath  of  office  at  a  meeting  shortly 
after  my  return.  Whether  it  was  on  the  next  day  or  after  or  not  I 
cannot  say. 

Q.    Who  presided  as  presiding  officer  of  that  meeting? 

A.     I  think  I  did. 

Q.    Were  you  there  when  the  meeting  commenced? 

A.    I  was  there  when  the  meeting  commenced. 

Q.    Were  you  there  when  the  meeting  ended? 

A.    I  was  there  when  the  meeting  ended? 

Q.    Were  you  there  all  during  the  meeting? 

A.     I  was  there  all  during  the  meeting. 

Q.    Were  you  in  possession  of  all  your  faculties  that  evening? 

A.    I  was. 

Q.    There  was  not  much  went  on  that  you  did  not  understand? 

A.    No,  sir. 

Q.  Now,  if  you  contend  that  you  were  on  a  flat  salary— yau  say 
you  knew  that  Mr.  Ward  was  on  a  millage  basis  at  the  time  you  went 
in,  or  commission  basis,  and  not  on  a  salary — ^how  do  you  account 
for  this  resolution  that  appears  upon  the  books  that  evening,  which 
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I  will  read  to  you:  ''Resolved,  That  it  is  the  sense  and  intent  of  the 
action  whereby  Mr.  Schively  was  elected  to  succeed  Mr.  Ward  that  Mr. 
Schively  would  have  the  same  rights  that  Mr.  Ward  had  had  and 
equal  with  other  trustees  with  respect  to  compensation.  Moved  and 
seconded  that  this  resolution  be  unanimously  adopted."  Now,  if  you 
were  on  a  flat  salary  all  of  that  time,  how  do  you  account  for  that 
resolution  being  on  the  books,  as  shown  on  there,  of  that  meeting? 

A.  Very  easily.  I  have  already  testified  that  after  this  meeting 
on  the  10th  of  July,  before  taking  the  train,  I  had  a  conversation 
with  Mr.  Schrock  in  which  I  said  to  Mr.  Schrock,  "How  have  you 
arranged?"  He  replied  to  the  effect  that  I  was  to  continue  to  get  my 
$400.00  a  month  until  the  association's  income  had  paid  to  Mr.  Ward 
what  they  had  arranged  to  pay,  and  that  about  the  first  of  October 
that  would  have  been  paid  out,  and  then  I  would  in  all  respects 
take  Mr.  Ward's  place,  and  then  I  was  to  decide  whether  I  would  go 
on  the  mlllage  basis  with  these  others  or  not. 

Q.  Well,  that  meeting  took  place  on  August  4th,  when  you  first 
came  back,  at  which  that  resolution  was  adopted? 

A.  That  is  perfectly  correct.  My  understanding  from  the  first, 
from  beginning  with  the  first  mention  of  it  at  the  meeting  in  Mr. 
Murray's  oflice,  I  constantly  insisted  upon  it  to  Mr.  Schrock,  when- 
ever the  question  arose  at  all,  that  I  was  getting  $400.00  a  month, 
that  nothing — no  arrangement  that  they  made  with  Mr.  Ward  or 
among  themselves  or  anybody  else — was  to  interfere  with  the  fact  that 
I  was  to  get  the  straight  sum  of  $400.00  a  month. 

Q.  Well,  do  you  mean  to  say,  then,  that  this  resolution  does  not 
say  that  that  is  to  take  effect  after  the  first  of  October? 

A.  That  was  the  arrangement  that  I  had  when  I  became  the 
president. 

Q.    Do  you  recall  that  resolution  being  passed  at  that  meeting? 

A.    I  do  not  recall  this  [referring  to  l)ook'\  as  part  of  that — 

Q.    Meeting? 

A.  Meeting.  It  Is  impossible  for  me  to  tell.  Now,  when  that 
meeting — 

Q.  Well  now,  Mr.  Schively,  a  resolution  like  that,  that  effected  you 
and  you  presided  there,  it  seems  to  me  that  you  would  certainly 
remember  that? 

A.  That  matter  had  all  been  gone  through  before.  I  was  in- 
formed, as  I  have  said,  that  I  was  to  get  this  straight  salary  of  $400.00 
a  month.  I  was  to  fall  heir  to  the  completion  of  Mr.  Ward's  interest 
and  all  that  he  got  when  his — or  the  income  of  the  company — ^had 
worked  out  whatever  they  had  paid  him.  I  was  informed  that  that 
would  occur  about  the  first  of  October.  These  meetings —  When  you 
asked  me  if  I  had  presided  at  this  meeting  and  I  hesitated  in  tb^ 
answer,  I  suppose  you  would  ask  me  why  I  hesitated.  I  was  going  on 
to  explain.  In  this  meeting,  I  think  this  is  the  meeting  at  which  I 
qualified  and  these  trustees  arranged  all  of  these  minutes  at  this 
time  and  they  were  brought  up  to  date.  I  was  present,  but  whether 
acting  in  the  chair  so  I  would  absolutely  have  my  attention  called 
to  a  resolution  of  this  kind,  or  Just  sitting  there  incidentally,  I 
cannot  say. 

Q.  Ton  think  it  is  possible,  then,  they  passed  this  resolution  effectr 
ing  your  salary  and  you  were  present  and  did  not  know  anything 
about  it? 

A.  No;  it  is  possible  that  they  would  pass  this  rule  and  even  I 
myself  would  vote  upon  it  without  its  effecting  in  my  mind  the 
thought  that  I  was  getting  the  $400.00  a  month. 
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Q.    There  was  nothing  in  there  about  $400.00  a  month? 

A.  Mr.  Schrock  was  the  financial  man  of  the  Pacific  Ldve  Stock 
Association. 

Q.  Now,  Mr.  Schively,  I  will  have  to  ask  you  to  confine  your- 
self to  the  question. 

A.    All  right. 

Q.  We  will  get  along  much  more  rapidly  than  with  this  volumi- 
nous explanation.  If  you  were  receiving  a  salary  of  $400.00  a  month, 
why  did  you  not  have  that  in  the  minutes  that  were  passed  at  that 
time,  instead  of  simply  reference  to  the  commissions  that  Ward  got, 
which  was  a  millage  basis? 

A.    I  see  no  reason  why  it  would  be  included  in  the  minutes. 

Q.  Tou  made  no  effort  to  have  it  included  in  the  minutes,  did 
you? 

A.    I  made  no  effort  to  have  it  included  in  the  minutes. 

Q.  Now,  you  understood  the  method  of  bookkeeping  of  the  Live 
Stock  Company,  did  you  not,  Mr.  Schlvely? 

A.    I   never  did. 

Q.    You  never  did? 

A.    I   never  did. 

Q.    Never  looked  in  their  books  at  all? 

A.    Not  after  I  was  an  employee. 

Q.  The  most  of  the  books  they  had  consisted  of  a  cash  book, 
journal  and  ledger? 

A.    Yes. 

Q.    You  had  examined  those? 

A.  Not  closely.  If  I  looked  at  them,  it  was  simply  incidental.  I 
did  not  look  into  the  books. 

Q.    You  don't  know  whether  you  had  an  account  in  those  books? 

A.    I  never  looked  to  find  the  account,  to  my  knowledge. 

Q.  Do  you  know  they  would  naturally  have  an  account  with  you 
if  you  were  in  there  as  an  employee,  or  connected  with  them? 

A.  I  kept  my  account  between  myself  and  Mr.  Schrock.  I  kept  mj 
own  account  in  my  own  book  in  my  own  pocket. 

Q.    You  never  looked  inside  the  ledger  while  you  were  there? 

A.  Not  to  my  account,  that  I  remember.  I  paid  no  attention 
to— 

Q.    You  say  you  got  a  flat  salary  of  $400.00  a  month? 

A.    Yes,  sir. 

Q.  Straight  out.  You  did  not  receive  anything  in  addition  to 
that  at  all? 

A.    Not  that  I  remember. 

Q.  Well,  how  do  you  account,  then,  for  this  credit  that  you  have 
got  here  for  an  item  of  $30.00  commission  that  is  shown  on  the 
books  and  which  you  state  is  Included  in  your  settlement  with  Schrock, 
if  you  did  not  get  any  more? 

Bt  Mr.  Israel:  If  the  court  please,  the  witness  has  not  testi- 
fied that  he  never  received  an  item  of  commission. 

By  Mr.  Manager  Edge:  As  to  what  the  witness  testified,  I  think 
that  my  memory  is  as  good  as  Mr.  Israel's. 

By  Mr.  Israel:  Then,  I  will  ask  you  to  turn  to  the  proceedings 
and  read  it. 

By  Mr.  Manager  Edge:  I  will  do  that  later.  You  are  not  on  the 
stand  now. 


Digitized  by 


Google 


IMPBACHMBNT  PROCEBDINGS  533 


Bt  Mr.  Israel:  The  witness  is  entitled  to  have  his  mind  refreshed 
by  the   record  itself. 

By  the  Presiding  Officer:  Let  him  make  his  explanation  when  he 
starts  to  give  his  testimony. 

[Question  read.} 

A.     I   did    not   so   state.     I   stated    that   when   the   company   did 
settle    with  Mr.  Schrock.  I  said,  "Schrock,  you  owe  me  $30.00.     The 
company  owes  me  $1.50  for  stamps." 
Q.     What  was  the  $30.00  for? 
A.     I  do  not  know. 

Q.     Well,  you  stated  that  he  owed  it  to  you. 
A.     Mr.  Schrock  owed  me  $30.00. 
Q.     What  for? 

A.     He  borrowed  It  from  me — got  it  from  me  in  some  way. 
Q.     Did  he  borrow  $30.00  from  you? 

A.  I  don't  know.  He  owed  me  $30.00  and  acknowledged  the  debt 
in  settlement  of  the  claim. 

Q.     And  you  do  not  know  what  it  is  for? 
A.     No,  sir. 

Q.     And  will  not  now  testify  what  it  is  for? 
A.     No,  sir.     We  were  borrowing  money  from  each  other  all  the 
time  there. 

Q.  Tou  were.  How  much  did  you  borrow  from  him  or  him  from 
you? 

A.  I  don't  know.  I  only  know  that  when  we  came  to  settle  Mr. 
Schrock  owed  me  $30.00,  and  he  paid  it. 

Q.    Will  you  say  that  that  was  for  borrowed  money,  then? 
A.    I  don't  know  what  it  was  for. 

Q.  Did  you  have  any  other  money  transactions  between  each 
other  except  on  a  borrowing  and  loaning  basis? 

A.  As  among  ourselves,  as  trustees,  we  were  borrowing  from 
each  other,  loaning  to  each  other  and  paying  it  back.  I  had  in 
my  book  when  I  came  to  settle  the  item  that  Schrock  owed  me 
$30.00. 

Q.    Have  you  got  that  book  with  you? 
A.    I  have  not. 

Q.    Do  you  know  where  it  is? 
A.    It  is  destroyed. 

Q.    Can  you  remember  the  items  of  your  account? 
A.    I  cannot. 

Q.  How  do  you  happen  to  remember  the  $30.00  account,  if  you 
cannot  remember  any  of  the  other  items? 

A.  Because  there  were  only  one  or  two  items  in  dispute  about 
which  we  had  the  talk. 

Q.  That  $30.00  was  necessary  to  make  this  account  square  up,  on 
your  theory;  you  did  remember  that? 

A.  Not  on  my  theory.  On  the  facts  as  they  were  in  my  book  and 
on  the  facts  as  they  were  in  his  mind,  he  paid  me  the  $30.00  and 
raised  no  question  about  it. 

Q.  Then,  you  never  did  get  any  commission  on  the  side,  outside 
of  the  $400.00;  is  that  correct? 

A.    That  is  correct,  so  far  as  I  know. 

Q.  How  does  it  happen,  then,  Mr.  Schively,  that  in  the  Journal  of 
account  during  September  you  are  credited  with  an  item  of  $20.00 


Digitized  by 


Google 


584  JOURNAL  OF  THE  SENATE 


as  commission  on  a  thousand  dollars  insurance  that  seems  to  hare 
been  written  by  you;  how  do  you  account  for  that  item  of  $20.00? 

A.    I  do  not  account  for  ansrthing  in  those  books. 

Q.  Do  you  mean  to  say  that  that  was  wrongfully  credited  to 
you? 

A.    I  do  not  know  about  those  books  at  all. 

Q.  As  millage  on  the  thousand  dollars  of  insurance  which  was 
written  by  you? 

A.  I  never  paid  any  attention.  I  do  not  remember  to  have  written 
any  insurance.  There  was  one  occasion  in  which  an  application 
came  to  the  rooms  of  the  association,  to  the  office  of  the  association. 

Q.    How  much  was  it? 

A.  I  do  not  remember  anything  about  it.  They  were  laughing 
about  it  among  themselves,  and  they  said — I  have  a  memory  of 
some  one  saying — "We  will  give  this  to  Schlvely  because  he  is  the 
only  one  here  in  the  office."  There  was  something  said,  and  I  paid 
no  attention  to  it  whatever. 

Q.    What  was  the  amount  of  premium  that  was  given  with  it? 

A.    I  have  no  idea. 

Q.    Did  you  tell  them  that  you  would  take  it? 

A.    I  beg  your  pardon — ^the  premium  given  to  me? 

Q.    Yes? 

A.  I  don't  know  whether  there  was  any  premium  given  to  me  or 
not 

Q.    There  was  something  said  about  your  being  credited  with  it? 

A.  There  was  nothing  said  about  me  being  credited  with  it.  There 
was  something  said  about  it  being  given  to  me. 

Q.    Did  you  take  it? 

A.    I  don't  remember  whether  I  did  or  not. 

Q.    Was  it  paid  in  cash? 

A.  I  don't  remember  anything  about  that  matter.  I  simply  re- 
member something  was  said  openly  one  time  about  one  application  tbat 
came  in  unsolicited. 

Q.  You  went  there  to  adjust  the  affairs  of  the  company,  and,  if 
possible,  to  get  them  on  a  proper  business  basis? 

A.    Yes,  sir. 

Q.    And  that  was  the  reason  that  you  say  you  received  this  salary? 

A.    What  is  that? 

Q.    That  was  the  reason  you  were  being  paid  this  salary? 

A.    Read  me  the  previous  question. 

[Last  previous  question  and  answer  read.  No  answer  to  hut  ques- 
tion.} 

Q.  And  you  remained  in  the  office  most  of  the  time  that  you  were 
there;  you  did  no  field  work,  in  other  words? 

A.    I  did  no  field  work. 

Q.  And  you  were  with  the  company,  or  in  its  employ,  something 
over  three  months,  or  about  that  time? 

A.    From  the  10th  of  July  until  the  8th  of  October. 

Q.  And  yet  you  never  looked  into  the  ledger,  the  Journal  or  the 
cash  book  of  the  company  to  ascertain  its  method  of  keeping  accounts? 

A.  I  paid  no  attention  to  that.  That  was  not  a  part  of  my  de- 
tails. 

Q.    You  did  not  consider  it  was  a  part  of  the  manager's  duties 


Digitized  by 


Google 


IMPEACHMBNT  PROCEEDINGS  585 

to  know  anything  about  the  books  of  the  company  that  you  were 
working  for? 

A.    I  was  not  the  manager. 

Q.    What  were  you? 

A.    I  was  the  president.    Mr.  Bchrock  was  the  manager. 

Q.  And  you  did  not  consider  it  was  any  of  your  business  to  know 
anything  about  the  books  of  the  company? 

A.  I  discovered  early  after  I  entered  the  company  I  was  abso- 
lutely powerless.  Mr.  Schrock  was  the  manager  and  Mr.  Schrock's 
name  alone  made  the  check  good.  I  was  powerless,  and  the  only  thing 
I  did  was  immediately  to  tell  Mr.  Schrock  I  wanted  to  be  let  out 

Q.  So  you  admit  that  after  these  notes  were  paid  you  were  will- 
log  to  go  on  a  millage  basis? 

A.  If  I  was  to  remain  there  after  the  second  or  eighth  of  October 
or  tenth,  whenever  the  time  should  run  out  (it  was  somewhere  in 
October,  I  was  informed,  that  this  would  run  out),  then  I  was  to  de- 
cide whether  it  was  to  come  to  me — all  of  Mr.  Ward's  rights  and  com- 
missions; it  was  all  to  come  to  me  then,  after  Mr.  Ward's  indebted- 
ness or  pay  had  been  worked  out.  But  before  that  time  came  I  had 
given  my  resignation  and  hence  nothing  further  was  said  about  mill- 
age  or  commissions  or  anything  else. 

Q.  About  how  many  days'  actual  time  did  you  put  in  for  the  com- 
pany while  you  were  there  in  its  employ? 

A.  I  could  not  state  that;  I  could  not  definitely  answer  that  ques- 
tion. I  was  running  back  and  forth  doing  work  over  there  as  presi- 
dent and  doing  work  over  here  as  the  deputy  insurance  commissioner. 

Q.  You  say  when  you  settled  up  you  settled  up  on  a  basis  of  two 
days  less  than  three  months,  having  gone  to  work  on  the  10th  of 
July  and  stopped  on  the  8th  of  October? 

A.    Yes,  sir. 

Q.    And  the  two  days  were  deducted? 

A.    And  the  two  Qays  were  deducted. 

Q.  How  did  it  happen  that  they  did  not  deduct  the  two  weeks 
you  were  gone  at  the  start  ofP? 

A.  Because  I  was  then  in  the  employ  of  the  association,  and  was 
allowed  to  go  to  attend  this  meeting  at  Denver.  I  was  there  on  a 
Tacation  allowed  by  the  trustees. 

Q.  You  took  the  first  two  weeks  of  your  time  as  a  vacation  when 
you  went  to  work? 

A.    Yes,  sir;    I  was  elected  with  that  understanding. 

Q.  You  made  an  entry  in  your  diary  any  time  any  checks  were 
given  you  in  payment  of  salary? 

A.  I  made  a  check  in  my  diary  any  time  I  received  any  money 
from  the  Pacific  Live  Stock  Association  that  would  be  chargeable 
against  my  salary,  whether  it  was  checks  or  money  or  whatever  it 
wa& 

Q.  You  know  of  no  reason  by  which  the  company  was  to  use  Ward's 
facsimilie  after  you  became  president  of  the  company? 

A.    I  do  not  remember  any  such  arrangement. 

Q.    Do  you  know  as  a  fact  whether  or  not  the  facsimilie  was  used? 

A.    I  do  not 

Q.  Do  you  remember  of  having  a  conversation  with  Ward  and 
Schrock  about  the  time  you  went  into  the  employ  of  the  company. 
In  which  you  stated  that  you  would  like  to  use  or  like  to  have  Ward's 
facsimilie  used,  so  that  you  would  not  appear  for  some  time  as  presi- 
dent of  the  company? 

A.    That  is  possible.    I  do  not  remember  it,  however. 
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Q.    You  say  that  Is  possible? 
A.    Yes,  sir. 

Q.  It  is  possible*  or  was  an  arrangement  made  then,  to  use  Ward's 
facsimllie? 

A.    I  remember  nothing  of  the  kind. 

Q.  Do  you  remember  making  the  statement  to  them  that  you  did 
not  care  for  the  time  being  to  be  known  as  connected  with  the  com- 
pany over  there,  so  long  as  you  were  at  the  same  time  deputy  In- 
surance commissioner? 

A.    I  do  not  remember  that  conversation. 

Q.  If  such  a  conversation  had  been  had,  you  would  be  very  likely 
to  remember  it,  would  you  not? 

A.  I  do  not  know  whether  it  would  impress  itself  on  my  mind 
especially. 

Q.    It  might  have  happened  and  it  might  not? 

A.    It  might  have  happened  and  it  might  not. 

Q.  Now,  when  you  finally  settled  with  Mr.  Schrock,  you  say  that 
you  produced  this  diary  account? 

A.    I  produced  my  account 

Q.    What  time  in  the  day  was  that.  If  you  remember  it? 

A.  I  do  not  remember.  I  imagine  that  was  some  time  in  the 
morning. 

Q.    And  you  settled  with  him  there  on  that  basis? 
A.    Settled  with  Schrock  that  day  by  his  giving  me  $260.00  and 
some  odd  cents  in  settlement  of  my  claim  against  the  association. 

Q.  Did  you  have  the  books  before  you  at  that  time — your  ledger 
account? 

A.    The  books  of  the  association? 

Q.    Yes? 

A.    No,  sir. 

Q.  Do  you  mean  to  say  that  Mr.  Schrock  settled  with  you  with- 
out going  to  your  account  in  the  books  to  find  out  what  you  had 
coming? 

A.  After  I  had  settled  with  Mr.  Schrock  as  to  what  was  coming 
to  me — gave  these  various  items  to  Mr.  Schrock — I  said,  "John,  I 
want  this  account  settled  rapidly,  because  I  am  to  go  with  Mr.  Ligget 
to  examine  another  company."  He  said,  "I  will  consult  the  book- 
keeper about  that."  And  I  said,  "How  long  will  it  take  you?"  He 
said,  "I  do  not  know."  And  after  that,  and  after  his  stating  this, 
some  time  either  that  morning  or  the  afternoon  of  that  day,  I  went 
to  him  and  said,  "Did  you  find  that  it  was  correct?"  He  said,  "I 
found  that  it  was  correct";  and  he  gave  me  the  check. 

Q.    Had  he  written  it  out  at  the  time  you  appeared? 

A.  I  am  not  certain  about  that.  I  think  he  had,  but  as  to  that  I 
would  not  swear  positively. 

Q.  You  say  he  came  back  and  told  you.  Did  you  tell  him  how 
much  you  had  coming? 

A.  I  told  him  how  much  I  had  coming  in  my  conversation  in  the 
morning. 

Q.     $260.50? 

A.    $260.00  and  some  odd  cents. 

Q.  And  he  told  you  that  he  would  look  over  the  books  and  see 
you  later  in  the  day? 

A.    Yes,  sir. 

Q.    You  came  back  and  he  gave  you  a  check  for  $260.50? 

A.    Yes,  sir,  $260.00  and  some  odd  cents. 
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Q.  Well,  the  amount  of  the  check.  And  you  did  not  see  this 
statement  then  until  the  next  day? 

A.  I  did  not  see  thait  statement  until  the  next  day  or  the  fol- 
lowing day. 

Q.  This  statement  was  not  shown  to  you  prior  to  your  settlement 
with  the  company? 

A.    Prior  to  my  receiving  this  check  of  $260.00? 

a     Yes? 

A.     No,  sir. 

Q.     It  was  not  exhibited  to  you  before? 

A.     No.  sir. 

Q.  Were  you  fully  cognizant  of  everything  that  took  place  at  the 
time  this  statement  was  made,  Mr.  Schively? 

A.     I  was. 

Q.  Tou  were  not  in  anything  like  a  similar  condition  to  what  you 
were  in  when  the  contract  was  entered  into? 

A.     No,  sir. 

Q.    What  time  in  the  day  was  that  gotten? 

A.     I  do  not  remember  that. 

Q.    Was  it  in  the  morning  or  afternoon? 

A.     It  was  either  in  the  late  morning  or  in  the  afternoon. 

Q.     During  banking  hours? 

A.    I  do  not  remember  that. 

Q.  I  notice  that  check  was  cashed —  The  reason  I  asked  you 
whether  or  not  you  were  in  possession  of  your  faculties,  I  noticed  that 
you  cashed  that  at  one  of  the  saloons  across  the  street — a  check  for 
$260.50.  Do  you  remember  whether  you  took  this  across  to  the  bank 
first  or  not? 

A.  The  probabilities  are  I  did  not  take  it  first  to  the  bank,  if  that 
indorsement  is  on  it. 

Q.    There  is  the  check   [hands  check  to  witness] — $260.50. 

A.    Yes.  sir. 

Q.    Now,  testify  if  you  can  where  you  got  it  cashed? 

A.  I  got  that  check  cashed  at  the  saloon  of  Mr.  Jack  Wilmot.  who 
is  a  friend  of  mine. 

Q.    And  what  other  indorsements  are  on  it? 

A.    That  second  indorsement,  I  do  not  know.     It  looks  like — 

Q.  I  might  say  to  you  for  your  information  that  the  name  there 
is  Henry  Sorg. 

A.    Yes. 

Q.    Did  you  cash  it  with  him? 

A.     I  do  not  remember. 

Q.  Now.  when  you  came  back  with  this  agreement,  you  say  you 
were  getting  $400.00  a  month.  Do  you  know  that  the  other  trustees 
— when  all  the  insurance  ran  to  not  over  $200,000.00 — ^that  their  salary 
was  $600.00  a  month,  on  the  three-mill  basis;  you  understand  that,  do 
you,  Mr.  Schively? 

A.  Shortly  after  entering,  Mr.  Copeland  and  myself  had  a  con- 
versation, in  which  he  said  that  he  was  getting  $400.00  a  month.  My 
impression  is  that  when  Mr.  Copeland  said  that  that  I  came  to  the 
conclusion  that  they  were  all  getting  $400.00;  that  that  was  their 
limit— the  limit  of  all  of  them. 

Q.  You  only  understood  that  they  were  getting  $400.00,  then,  for 
the   time  being? 

A.  I  am  not  ready  to  swear  that  that  was  my  definite  knowledge. 
I  am  ready  to  swear,  to  assert  that  I  paid  little.  If  any,  attention  to 
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what  they  were  getting  other  than  that  Mr.  Copeland  found  out  the 
aggregate  that  they  had  received  and  Mr.  Copeland  and  myself  were 
talking  together  over  passing  a  motion  to  cut  it  all  to  a — 

Q.  Now,  you  are  getting  away  from  the  question.  I  asked  you. 
Mr.  Schively,  if  you  don't  know  the  three-mill  basis  the  other  trustees 
were  getting  amounted  to  $600.00  a  month? 

A.  I  paid  no  attention  whatever  to  what  they  were  getting.  I  knew 
they  worked  on  a  commission  basis. 

Q.  When  you  looked  over  this  statement  at  the  time,  did  you 
have  any  conversation  with  the  bookkeeper  in  reference  to  this  ac- 
count? 

A.    None  whatever. 

Q.  Tou  came  back  to  the  office  and  they  told  you  the  account  was 
wrong,  you  say? 

A.    Yes,  sir;  Mr.  Schrock  told  me. 

Q.    And  he  said  that  the  books  showed  you  owed  the  company? 

A.    Yes,  sir. 

Q.    Now,  did  you  go  to  the  bookeeper  then  to  talk  about  it? 

A.  I  did  not;  to  the  best  of  my  knowledge,  I  never  conversed 
with  the  bookkeeper -on  the  subject. 

By  the  Pbesiding  Officeb:  The  court  will  take  a  recess  for  ten 
minutes. 

By  Senator  Falconer:  I  want  to  make  a  motion  now,  Mr.  Presi- 
dent, that  during  the  rest  of  this  trial,  no  person  shall  be  allowed  on 
the  floor  of  this  Senate  who  is  not  a  member  of  the  legislature,  or  a 
witness  for  the  purpose  of  testifying,  a  member  or  an  employee  of  the 
Senate. 

By  the  Presiding  Officer:  It  is  moved  and  seconded  that  all  pe^ 
sons  other  than  the  legislature  members,  press,  witnesses  and  em- 
ployees of  the  Senate — ^witness  only  for  the  purpose  of  *  testifying— 
shall  be  excluded  from  the  floor  of  the  Senate. 

By  Senator  Bryan:  I  move  to  amend  that  motion  by  adding  that 
we  do  not  exclude  the  state  officers  from  the  floor. 

By  the  Presiding  Officer:  You  have  heard  the  motion;  all  io 
favor  say  "Aye";  contrary  "No.**  The  ayes  have  it  I  will  say, 
however,  that  by  including  state  officers  you  make  it  possible  for  Mr. 
Donovan  to  be  on  the  floor. 

By  Senator  Falconer:  Now,  I  think  it  will  not  be  possible,  for  the 
reason  that  he  will  not  come  under  the  head  of  a  state  officer. 

By  the  Presiding  Officer:     The  chair  will  exercise  its  discretion. 

By  Mr.  Manager  Edge:  Q.  Mr.  Schively,  we  were  discussing  that 
statement  with  Mr.  Schrock  at  adjournment;  if  you  settled  with  him 
on  a  flat  basis,  will  you  kindly  explain  why  you  made  calculationa, 
taking  into  consideration  the  sum  of  $578.70  in  one  place  and  $563.66 
in  another  place,  which  were  the  amounts  as  shown  by  the  ledger 
you  are  credited  with  upon  a  millage  basis? 

A.  Yes;  in  the  flrst  place,  he  told  me  that  I  owed  the  association 
$400,  and  I  took  the  paper  and  looked  at  it  And  I  first  said  to  him-' 
You  want  this  whole  scene  described? 

Q.  I  want  to  know  why  you  used  the  figures  in  your  calculations 
Indicating  the  exact  amount  you  were  credited  with  on  a  millage  basis, 
in  the  ledger  at  that  time? 

A.    When  Mr.  Schrock  said  to  me  that  I  owed  $400  to  the  asso- 
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elation,  I  Baid  to  him,  "John,  you  know  that  is  not  so — ^that  you  and 
I  settled  and  you  were  satisfied  at  the  time  of  settlement;  now  where 
do  you  get  this  $400?"  And  he  said,  "We  get  it  on  the  basis  of  this 
report  of  the  bookkeeper  to  the  trustees."  I  said,  "Let  me  see  that," 
and  he  handed  it  to  me,  and  I  happened  to  see  that  up  till  July  10th, 
there  was  three  amounts  charged.  "Why,"  I  said,  "here  are  three 
amounts  charged,  and  came  to  the  conclusion  that  these  amounts 
would  cover  the  $400,  so  I  added  them  together  and  they  made  this 
1351.75.  Now,  I  said,  "That  doesn't  cover  the  ground; you  give  me  your 
figures — ^you  explain  it  to  me  from  your  standpoint";  and  then  he  be- 
gan to  call  off  himself  these  numbers,  and  I  put  them  down.  He  said 
put  down  so  and  so,  subtract  so  and  so,  put  down  this,  subtract  it 
or  add  it  and  I  was  doing  so  until  I  finally  looked  up  and  said,  "Why, 
we  are  getting  further  and  further  from  it.  You  are  using  sums  here, 
1600,  1500,  and  $400,"  then  I  looked  at  these  items  here  and  I  saw 
$400,  and  I  said,  "Tou  know  that  you  never  gave  me  a  check  for  $400, 
and  you  know  that  when  I  left  here  and  you  gave  me  that  check,  the 
account  was  right,  don't  you?"  And  he  said,  "Yes,"  and  I  said,  "Then 
come  in  and  explain  that  to  the  board  of  trustees,  that  when  we  settled 
the  other  day  the  account  was  right";  and  we  went  in  before  the  board 
of  trustees  and  the  announcement  was  made  that  the  statement  had 
been  correct,  that  this  paper  was  not  correct,  and  that  I  stood  without 
owing  the  association  anything  or  the  association  owing  me  anything. 

Q.    Who  were  present  at  that  meeting,  if  you  recall? 

A.  So  far  as  I  remember,  all  the  members  of  the  board,  together 
with  the  newly-elected  member,  Mr.  Bennington,  who  took  my  place. 

Q.    Mr.  Copeland  was  there? 

A.    I  couldn't  swear;  I  think  so. 

Q.  Was  there  any  statement  made  before  that  board  that  you 
were  receiving  a  flat  salary  of  $400,  by  you  or  any  one  else? 

A.    At  this  time? 

Q.    Yes? 

A.  I  don't  remember  anything  of  the  kind.  That  didn't  recur 
again. 

Q.  Then  you  don't  know  whether  there  was  or  was  not  a  state- 
ment made  that  you  were  getting  $400,  in  the  presence  of  the  other 
people,  other  than  yourself  and  Mr.  Schrock? 

A.  There  were  no  statements —  Why  should  such  statement  be 
made?  It  didn't  turn  on  what  should  have  been  received,  but  what 
had  been  received  in  bulk,  also. 

Q.  Then,  the  sum  of  $573.65,  the  amount  of  your  millage,  was  put 
down  by  you  as  dictated  by  Mr.  Schrock? 

A.  Yes,  sir;  I  first  started,  until  I  saw  that  the  figures  didn't  make 
the  $400.  V 

Q.  Which  were  your  figures  you  made  on  your  own  responsi- 
bility? 

A.  The  first  three  items — simply  seeing  that  they  were  upon  the 
10th  and  noting  the  first  ones,  I  put  them  down  without  analyzing 
anything;  I  put  them  down  before  I  noticed  anything,  and  the  three 
figures;  they  didn't  make  the  $400,  and  I  said  there  must  be  some- 
thing else,  and  you  call  from  your  figures  and  I  will  put  your  figures 
down. 

Q.    Did  you  tell  him  $351  was  wrongfully  charged  at  that  time? 

A.  I  simply  said  that  wouldn't  make  the  $400,  and  called  his 
attention  to  the  discrepancy. 

Q.  Did  you  object  to  the  items  making  up  the  $351 — the  $74  and 
the  $77  and  $200— at  that  time? 

A.    In  what  respect? 
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Q.    Ab  being  wronfirfully  charged  to  you? 

A.  I  didn't  object  one  way  or  the  other,  make  any  assertion;  I 
simply  said,  "Here  are  some  items  here  and  that  is  probably  where 
your  mistake  is/'  and  I  added  them  together  and  I  found  that  th^ 
didn't  answer  to  the  four  hundred,  and  I  turned  to  him  and  I  said, 
"Now,  you  give  me  your  figures." 

Q.  You  mean  to  say.  then,  that  Mr.  Schrock  told  you  to  subtract 
the  $563.65  from  the  |600,  and  you  did  that? 

A.  I  mean  to  say  the  first  part  of  that,  from  looking  at  the  figures 
and  the  balance,  I  put  down  from  the  calling  oft  by  Mr.  Schrock^  I 
says,  "Here  is  $400,  I  think  in  August;  here  is  $400;  $400  in  September 
and  $400  in  October,"  and  I  says,  "You  know  I  never  received  that" 

Q.  You  didn't  mark  anything  on  the  paper  except  these  cheek 
marks  of  your  own  responsibility,  did  you? 

A.    Those  figures  at  the  bottom. 

Q.    Those  were  all  dictated  to  you? 

A.  That  is  my  impression,  and  I  don't  know  otherwise  how  I 
got  that. 

Q.    They  were  senseless,  so  far  as  you  understood? 

A.  They,  so  far  as  I  understood,  didn't  reach  anywhere  or  arrive 
anywhere. 

Q.    When  did  you  see  the  notes  that  were  given,  if  at  all? 
A.    The  first  time   I   saw  the  notes  was  when   Mr.   Schrock  pro- 
duced them  in  his  office,  I  think — when  I  took  him  to  Mr.  McDonald 
and  demonstrated  to  Mr.  McDonald  that  I  didn't  receive  the  $1«200. 

Q.    When  was  that,  before  or  after  the  grand  Jury  had  assembled? 

A.  That  was  probably  a  year  or  two  before;  it  was  at  least  a 
year  before  the  grand  jury  had  assembled. 

Q.  You  knew  at  that  time  that  some  people  thought  you  had 
signed  those  notes? 

A.    When  I  talked  with  Mr.  McDonald? 

Q.    Yes. 

A.  I  didn't  even  then  suispect;  I  took  him  to  prove  to  Mr.  Mc- 
Donald these  notes  were  made  payable  to  Mr.  Ward,  and  not  to  me. 
It  hadn't  entered  my  mind  that  my  name  was  on  those  notes. 

Q.    Didn't  you  understand  that  the  notes  were  made  payable  to  you? 

A.    Never  dreamed  of  it. 

Q.  Then  how  were  you  concerned  in  looking  them  up  if  they 
weren't  made  to  you  or  by  you? 

A.  Because  the  newspapers  all  charged  me  with  getting  this 
$1,200. 

Q.  And  being  connected  with  these  notes — they  charged  you  with 
being  connected  with  these  notes? 

A.  The  question  of  notes,  I  don't  remember  to  have  been  men- 
tioned. It  was  that  I  had  received  In  bulk  some  $2,400  or  $2,500,  and 
I  immediately  said  that  I  never  got  the  $2,400  or  $2,500,  and  I  began 
to  trace  that  down ;  this  was  in  March  or  April  of  1907. 

Q.  Now,  didn't  you  know  at  that  time  that  you  were  reputed  to  be 
connected  with,  in  some  way,  those  notes? 

A.  The  question  of  notes  hadn't  been  raised.  It  was  a  question  of 
money  that  had  been  paid  to  Mr.  Ward — $1,200. 

Q.  And  you  saw  the  notes  there  and  didn't  read  them  in  the  office, 
as  I  recall  your  direct  testimony? 

A.  I  saw  the  notes  in  Mr.  Schrock's  office  for  the  first  time  and 
•didn't  even  take  them  in  my  hands.  The  question  of  my  signature 
being  on  them  wasn't  raised;    it  was  the  question  of  who  got  the 
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money,  and  I  demonstrated  to  Mr.  McDonald  that  Mr.  Ward  got  the 
money. 

Q.  And  you  wanted  to  show  that  the  notes  were  payable  to  Mr. 
Ward  and  not  to  you? 

A.     And  not  to  me. 

Q.     And  yet  you  didn't  look  at  them  to  ascertain  that  fact? 

A.  I  didn't  look  at  them.  I  saw  the  notes  brought  out  by  Mr. 
Schrock,  and  felt  so  confident  that  they  were  made  payable  to  Mr. 
Ward,  as  they  were  In  Mr.  Sch rock's  hands.  To  the  best  of  my  memory, 
I  said,  "There  they  are,  Mac;  look  at  them  and  tell  me  if  I  got  that 
money." 

Q.     What  did  he  say? 

A.  He  said  I  didn't  get  that  money;  that  they  were  made  payable 
to  Mr.  Ward. 

Q.     You  didn't  look  at  them  to  see  who  they  were  made  by,  did  you? 

A.  No,  sir;  it  never  entered  my  mind  that  my  name  was  in  any 
way  connected  with  them. 

Q.    Did  Mr.  Schrock  take  them  away  with  him  after  that? 

A.     He  simply  got  them.     They  were  in  Mr.   Schrock's  office. 

Q.     How  long  did  you  stay  there  talking  over  the  notes? 

A.  Well,  five,  ten — not  over  fifteen  minutes.  I  simply  went  to 
demonstrate  that  fact,  and  did  demonstrate  it 

Q.  You  went  there  for  the  purpose  of  settling  the  question  about 
these  notes? 

A.     No,  sir,  I  didn't  go  there  with  that  intention. 

Q.  Didn't  you  testify  in  your  direct  examination,  Mr.  Schlvely,  that 
you  and  Schrock  went  up  in  McDonald's  office? 

A.    Yes,  sir. 

Q.    And  talked  with  him  alone  there? 

A.     Talked  with  McDonald. 

Q.    Were  the  notes  present  at  that  time? 

A.  No,  sir;  this  was  a  year  after  that  transaction  concerning 
which  I  am  now  testifying. 

Q.  Well,  you  and  Schrock  and  McDonald  were  together,  then,  on 
two  different  occasions — once  before  the  grand  Jury  and  once  after- 
wards? 

A.  Once  In  March  or  April  of  1907,  and  once  again  in  May  or 
June  of  1909,  after  the  meeting  of  the  grand  Jury. 

Q.    Did  you  ever  look  over  the  account  in  the  book,  the  ledger? 

A.    Which  account? 

Q.    Your  account. 

A.    No,  sir,  not  to  my  knowledge  or  memory. 

Q.  And  when  Bennington  took  your  place  finally,  that  was  a 
matter  in  which  you  were  not  interested,  as  I  understand  your  tes- 
timony In  chief? 

A.    Not  in  the  least 

Q.  You  had  nothing  whatever  to  do  with  Mr.  Bennington  at  that 
time? 

A.    Nothing  whatever. 

Q.    Did  you  ever —  Where  did  you  meet  the  man? 

A.  Mr.  Schrock  brought  him  to  the  office  of  the  Pacific  Live  Stock 
Association  and  introduced  him  to  me,  or  me  to  him,  as  the  case  was — 
introduced  us  to  each  other. 

Q.  And  there  was  nothing  said  there  about  any  settlement  with 
you  in  order  for  you  to  leave  the  company,  in  your  presence? 

A.    Not  to  my  knowledge,  nothing  whatever. 
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Q.  Tou  are  not  to  be  credited  with  this  four  hundred  dollars  which 
the  account  shows? 

A.    Not  to  my  knowledge. 

Q.    You  know  absolutely  nothing  about  that  transaction? 

A.  I  know  absolutely  nothing  about  that  transaction.  The  only 
conversation  I  had  with  Mr.  Bennington  referred  to  the  standing  and 
prospects  of  the  association — the  reason  of  my  leaving. 

Q.  You  had  been  with  the  company  some  three  months  and  had 
ascertained  from  this  source  that  you  could  not  get  along.  That  is 
true? 

A.    Yes. 

Q.  And  that  the  policy  of  the  company  could  not  be  changed  by 
you  in  being  connected  with  the  company? 

A.    It  could  not  be. 

Q.    And  it  was  unsatisfactory  for  you  to  remain  with  them? 

A.  It  would  shortly  develop  into  the  position  that  would  leave  me 
out 

Q.  You  say  it  was  an  undesirable  state  of  affairs,  so  far  as  you 
were  concerned? 

A.    It  was  becoming  such. 

Q.  And  had  you  known  that  condition  at  the  beginning,  you  would 
not  have  gone  into  it? 

A.    I  would  not  have  gone  into  it 

Q.  Nor  would  you  have  advised  any  one  to  go  in  under  those 
circumstances? 

A.  I  would  not  advise  any  one  to  go  in  under  those  circumstances* 
unless,  as  I  said  to  Mr.  Bennington,  if  he  was  able  to  dominate  the 
position. 

Q.  How  does  it  happen  that  a  month  later  you  wrote  this  letter 
to  Mr.  Melvin,  at  Everett,  stating  that  it  was  an  absolutely  reliable  and 
stable  insurance  company — a  month  later — if  you  had  left  on  account  of 
an  unsatisfactory  condition  of  affairs? 

A.  I  did  not  leave  because  of  an  unsatisfactory  condition  of 
finances.  I  left  because  of  an  unsatisfactory  condition  of  management 
Mr.  Bennington,  who  claimed  to  be  a  good  business  man,  was  satisfied 
he  could  dominate  the  board  of  trustees  and  put  good  business  methods 
into  it,  and  was  willing  to  go  and  take  my  place,  and  he  did  so.  I  be- 
lieved then  that  the  affair,  if  properly  managed,  would  have  been 
solvent  and  made  a  good  success. 

Q.  And  you  felt  perfectly  safe  in  recommending  this  concern  to 
some  one  when  you  would  not  go  into  It  under  the  circumstances  that 
existed  at  the  time? 

A.  I  did  not  make  any  such  recommendation.  The  position  I  was 
in  was  one  of  being  between  two  fires.  There  was  no  criticism  of  the 
financial  condition  of  the  company,  or  the  prospect  of  its  success.  I 
so  said  to  Mr.  Melvln — 

Q.  Now,  explain  why  it  was  necessary  to  buy  Mr.  Ward  out,  when 
they,  if  they  desired  it,  could  get  rid  of  him,  could  have  put  him  out 
by  a  simple  vote  of  the  board  of  directors? 

A.     I  don't  know. 

Q.  You  know  it  to  be  a  fact  that  they  could  release  any  director, 
and  you  were  fearing  that  very  conclusion  yourself — ^that  they  would 
vote  you  out? 

A.    I  was. 

Q.  You  knew  they  could  do  that  with  Ward,  if  they  were  so  dis- 
posed? 

A.    I  don't  know  whether  that  resolution  was  passed  for  my  benefit 
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when  I  came  in  that  night,  or  when  it  had  heen  passed.  I  discovered 
that  a  resolution  of  that  nature  had  at  some  time  heen  passed,  and  that 
that  power  inured  with  the  trustees,  and  I  feared  that  power  and  I 
stepped  out. 

Bt  Mb.  Manageb  Edge:  That  will  be  all  for  the  present  on  this 
matter. 

CrotS'Examination — 

By  Bis.  Lee:  Q.  Mr.  Schively,  continuing  now  as  to  the  matter  of 
the  articles  in  reference  to  some  of  your  direct  examination — you  were 
deputy  insurance  commissioner,  I  believe  you  said  in  your  direct  ex- 
amination, from  1901  to  1909? 

A.     Yes,  sir. 

Q.  As  said  deputy  insurance  commissioner,  you  had  the  right,  didn't 
you,  to  demand  entrance  fees,  issue  certificates,  revoke  certificates,  and 
make  examinations? 

A.     No,  sir. 

Q.     You  did  not  have  that  right? 

A.     No,  sir. 

Q.     And  you  never  did  it? 

A.     Not  in— 

Q.     Answer  the  question. 

Bt  Mr.  Israel:  I  desire  that  counsel  be  instructed  to  let  the  wit- 
ness answer  the  question. 

Bt  Mr.  Lee:  This  will  admit  of  an  unequivocal  answer.  I  am 
going  to  give  this  witness  every  opportunity  to  explain. 

Bt  the  Presiding  Officer:  He  started  to  answer.  Let  him  answer 
before  you  interrupt. 

A.  I  never  did,  if  Mr.  Nichols  was  In  the  state,  and  was  well 
enough  to  be  present  at  the  oflice. 

Q.  As  following  up  that  explanation,  I  will  ask  you  if  when  Mr. 
Nichols  was  in  the  state,  and  well  enough  to  be  in  the  office  and  was  in 
the  office,  did  he  make  these  references  to  these  companies;  did  he  write 
these  letters,  and  did  he  receive  this  money? 

A.     He  instructed  me  to  write  these  letters. 

Q.    Oh,  you  did  it  under  his  instructions? 

A.    Yes;  it  was  the  departmental  policy. 

Q.  Now.  are  you  acquainted  with  the  law  that  said  that  such  de- 
puty insurance  commissioner,  in  the  absence  of  the  insurance  commis- 
sioner or  his  inability  to  perform  the  duty,  could  perform  the  duty? 

A.    Will  you  state  that  again? 

Bt  Mr.  Lee:     Read  the  question. 

[Question  read,] 

A.    I  was  familiar  with  the  law. 

Q.    And  you  say  you  performed  the  duty? 

A.    Of  deputy  insurance  commissioner. 

Q.  And  is  it  not  a  matter  of  fact  that  this  department  was  turned 
over  to  you  and  you  had  practically  control  of  it? 

A.     It  was  not. 

Q.  How  does  It  come  that  you  wrote  all  of  the  letters;  that  you 
received  the  money;  that  you  cashed  the  checks;  that  you  issued  the 
receipts  and  that  you  issued  the  certificates? 

A.    1  did  all  of  that  in  the  usual  routine  work  of  the  department, 
under  the  instruction  of  its  head. 
—38 
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Q.  And  Is  it  not  a  fact  that  when  you  went  Into  your  office  in  1901, 
Sam  Nichols,  ex-offlcio  insurance  commissioner,  said,  "I  am  going  to 
turn  oyer  this  department  to  you,"  and  he  did? 

A.    He  never  said  that  in  his  life. 

Q.  Is  it  not  a  fact  that  from  1901  until  1909,  when  your  last  bien- 
nial report  was  made  out,  you  reported  to  the  commissioner  the  ab- 
solute condition  of  the  insurance  commissioner's  department  in  this 
state? 

A.  I  reported  to  him  annually  as  said  insurance  commissioner  of 
the  state. 

Q.  In  that  report  did  you  not  detail  to  him  everything  that  trans- 
pired in  the  department? 

A.    I   did. 

Q.  Is  it  not  a  fact  that  some  time  after  you  had  some  control  of 
that  department? 

A.  I  don't  like  your  suggestions;  is  that  after  I  had  limited  con- 
trol of  the  department? 

Q.  Then,  in  other  words,  you  want  to  tell  the  Senate  you  were  dis- 
charging ministerially  the  functions  of  an  employee? 

A.  I  do —  I  don't  mean  to  say  in  direct  answer  to  your  question. 
Tou  confound  me  by  the  use  of  your  terms. 

Q.  I  don't  want  to  confound  you  by  the  use  of  my  terms.  I  want 
to  be  fair  and  make  the  questions  intelligible. 

A.  I  was  performing  the  work  allotted  to  me — the  work  of  deputy 
insurance  commissioner  allotted  to  me  by  the  insurance  commissioner. 

Q.  Don't  you  know  it  wasn't  necessary  to  be  allotted  to  you  by  the 
insurance  commissioner,  but  it  was  allotted  to  you  by  the  statutes  of 
this  state? 

A.    I  was  so  told. 

Q.  Then,  you  want  to  say  you  have  been  familiar  with  the  statates 
of  this  state  from  1901  to  1909  relating  to  the  insurance  commissioner's 
department? 

A.    I  was. 

Q.  Are  you  familiar  with  the  statute — or  were  you  familiar  with 
that  particular  statute  which  said  that  when  companies  entered  this 
state  they  had  to  pay  an  entrance  fee  of  $36.00? 

A.    I  was. 

Q.  Were  you  familiar  with  that  statute  during  the  entire  time  of 
your  incumbency? 

A.    I  was. 

Q.  Were  you  familiar  with  that  statute  which  said  that  when  the 
insurance  commissioner  or  his  deputy  may  examine  all  the  insurance 
companies,  either  domestic  or  foreign,  the  expenses  Incurred  in  that 
examination  could  be  collected  upon  the  presentation  of  a  detailed 
statement  of  expenses? 

A.    I  was  familiar  with  that  law. 

Q.  Tou  spoke  of  something  in  your  direct  examination,  Mr.  Schively, 
of  receiving  advice  from  Attorney  General  Atkinson? 

A.    I  did. 

Q.    What  year  was  that  in? 

A,    1905. 

Q.    What  month? 

A.  I  do  not  remember  the  month.  I  think  it  was  in  the  early 
part  of  the  year. 

Q.  Did  you  or  did  you  not  state  before  the  legislative  investi- 
gating committee  of  this  state,  under  oath,  on  or  about  the  15th  day  of 
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May  of  tlLlB  year,  Mr.  McMasters,  Mr.  Taylor,  Mr.  Hubbell  and  Sena- 
tors Fishback  and  Allen  being  present,  that  you  did  not  remember  the 
year  In  which  that  advice  was  given? 

By  Mb.  Isbaix:  One  moment  The  proper  way  to  impeach  this 
witness,  with  testimony  given  at  another  time  is  by  calling  his  atten- 
tion to  the  question  and  the  answer.  Tou  have  them  right  there  before 
you,  Mr.  Lee. 

Bt  Mb.  Lee:  I  have  called  his  attention  to  the  time  and  the  place 
and  those  present,  and  what  was  substantially  said  at  that  time,  and  I 
think  I  have  done  sufficient  on  this  question. 

Bt  the  Pbesiding  Officeb:  I  think  that  is  all  that  is  necessary. 
You  may  proceed. 

[Question  read,] 

A.  It  is  very  probable  I  might  have  answered,  because  I  did  not  at 
that  time  know  the  exact  date. 

Q.  But  since  that  time  you  have  learned  the  year  in  which  that 
advice  was  given? 

A.    I  have. 

Q.    Have  you  learned  the  month? 

A.    I  have  not 

Q.  Don't  you  know  it  was  a  fact  that  Oeneral  Atkinson  testified 
before  that  committee  that  that  advice  was  given  in  January,  1907? 

A.    I  am  not  responsible  to  General  Atkinson. 

Q.    Do  you  know  whether  or  not  he  made  that  statement? 

A.  I  do  not  remember;  I  am  not  familiar — I  do  not  remember  what; 
I  was  not  present — 

Q.    Answer  the  question. 

A.  I  do  not  know  what  General  Atkinson  testified  before  that  com- 
mittee; in  so  many  words,  I  was  not  present  when  he  was  examined. 

Q.  Do  you  not  in  substance  and  eftect  know  that  this  advice  was 
given  in  January,  1907? 

A.    I  do  not  believe — 

Q.  If  he  gave  that  advice,  is  he  mistaken — ^that  statement  that  the 
advice  was  given  in  1907? 

A.    He  gave  me  that  advice  In  1905. 

Q.    Read  the  question. 

{Question  read,] 

A.  General  Atkinson  gave  me  that  advice — to  Mr.  Nichols  and 
myself— In  1905. 

Bt  Mb.  Isbael:     That  answers  the  question. 

Bt  Mb.  Lee:     I  do  not  understand  that  answers  the  question. 

Bt  the  PBEsmiNo  Officeb:     Answer  the  question. 

Bt  Mb.  Isbael:     That  is  not  a  question — 

Bt  the  Pbesidino  Officeb:     Read  the  question. 

[Question  read.] 

Bt  the  Pbesidino  OFnoEs:  It  seems  to  me  it  is  an  answer  to  the 
question. 

Bt  Mb.  Lee:  All  right;  if  the  president  thinks  it  is  an  answer,  I 
am  satisfied. 

Q.    Tou  are  satisfied  that  the  advice  was  given  In  1905? 
A.    Tes,  sir. 
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Q.    Do  you  remember  the  month? 

A.    No,  sir. 

Q.    Do  you  remember  the  time  of  the  year? 

A.    I  do  not. 

Q.    How  do  you  remember  the  year? 

A.  From  correspondence  with  the  department — from  correspond- 
ence as  to  the  fact  that  the  letters  of  that  character  were  not  written 
before  1905. 

Q.  Those  letters  demanded  an  entrance  fee  for  yerlficatlon  of  re- 
port of  two  hundred  dollars? 

A.    In  advance? 

Q.  Are  you  willing  to  go  on  oath  before  this  Senate  that  that 
amount  was  not  demanded  before  the  year  1905  from  your  office? 

A.    I  am  not. 

Q.    Why  are  you  not? 

A.  Because,  as  far  as  I  could  search  the  records,  I  find  we  adopted 
that  character  of  letter-writing  in  1905.  I  found  a  letter  dated  1904,  in 
November  or  December,  in  which  I  wrote  to  the  company  saying  we 
could  examine  the  company.  I  found  a  letter  in  1905  saying  that  the 
examination  fee  would  be  in  advance.  I  therefore  concluded  that  the 
conversation  with  Mr.  Atkinson  was  in  1905,  because  we  did  not  write 
that  character  of  letter  until  we  had  consulted  him. 

Q.  So  your  testimony  in  that  connection  here  is  established  upon 
an  investigation  of  your  files — not  upon  your  memory? 

A.  It  is  established  upon  an  inspection  of  the  official  files  of  the 
department. 

Q.    State  who  was  present  at  the  conversation  with  Mr.  Atkinson. 

A.    Mr.  Nichols. 

Q.    Who  else? 

A.    No  one,  as  far  as  I  remember. 

Q.    Where  was  that  conversation? 

A.  I  do  not  remember  whether  it  was  in  Mr.  Atkinson's  office  or  my 
own. 

Q.  Do  you  think  it  would  be  probable  he  would  come  down  to  your 
office  unsolicited  and  give  advice? 

A.  Mr.  Nichols  and  myself  were  searching  and  seeking  this  advice 
on  this  question,  and  whether  we  asked  Mr.  Atkinson  to  come  to  our 
office  or  whether  we  went  to  his  office  I  am  not  able  to  say. 

Q.  Now,  you  say  Mr.  Atkinson  advised  you  you  would  have  author- 
ity to  extract,  or  take  or  collect  in  advance  an  examination  fee  to 
cover  examinations  which  would  be  made  in  the  future? 

A.    Yes. 

Q.  Was  there  anything  said  about  a  fiat  examination  fee  at  that 
time? 

A.    There  was  not 

Q.  Did  Mr.  Atkinson  advise  you  as  attorney  general  of  this  state 
at  that  time  that  you  could  collect  from  each  and  every  company  com- 
ing into  this  state  an  advance  entrance  fee  over  and  above  the  statu- 
tory fee  of  $35,  and  could  arrange  the  charge  to  suit  yourself? 

A.     He  did  not. 

Q.    What  was  the  advice? 

A.    That  we  could  collect  examination  fees  in  advance. 

Q.  As  a  matter  of  fact,  was  not  this  the  situation:  Were  you  not 
intending  at  that  time  to  make  a  few  examinations,  and  not  having  the 
ready  money,  the  examinations  you  were  contemplating  at  that  time 
would  mean  an  expensive  trip;  you  did  not  have  the  money,  and  you 
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went  to  Mr.  Atkinson  and  asked  if  you  could  not  collect  in  advance  the 
m<mey  for  these  examinations? 

A.  In  no  sense  of  the  term,  because  on  such  occasions  Mr.  Nichols 
and  myself  went  to  the  Capital  National  Bank  and  borrowed  the  money 
from  Mr.  Lord. 

Q.     Was  anything  said  to  Mr.  Atkinson  in  that  conversation  about 
goins  to  the  banks  and  borrowing  money? 
A.     I  am  not  positive. 
Q.     You  are  not  positive? 
A.     No. 

Q.     You  would  not  say  it  did  not  occur? 
A.     I  would  not  say  it  did  not  occur. 

Q.  Acting  upon  Qeneral  Atkinson's  advice,  you  then  proceeded  to 
collect  in  advance  examination  fees  from  every  company  which  entered 
the  state? 

A.    We  did. 

Q.    Will  you  state  to  this  Senate  if  there  was  anything  said  in  that 
conversation  about  wildcat  companies? 
A.     To  Atkinson? 
Q.     Yes. 

A.     I  do  not  remember  as  to  that. 

Q.  I  thought  you  said  upon  the  direct  examination  the  very  pur- 
pose of  that  interview  with  Mr.  Atkinson  was  to  ascertain  how  you 
could  keep  wildcat  companies  from  flooding  this  state? 

A.  You  have  limited  the  scope  of  what  I  said.  The  discussion  be- 
tween Mr.  Nichols  and  myself  was  to  keep  out  wildcat  companies  that 
would  come  into  the  state  upon  an  experimental  basis,  as  in  the  case  of 
Lebo  with  his  two  Texas  companies — that  was  a  combination.  They 
were  not  all  wildcat.  These  two  companies  Mr.  Lebo  brought  here  are 
reliable,  substantial  companies.  They  would  come  in  on  an  experi- 
mental basis— or  a  company  experimenting  with  a  new  manager — and 
wildcat  companies,  and  companies  whose  policies  had  not  been  settled 
for — some  of  them  had  died — we  took  these  as  a  whole  to  Mr.  Atkinson. 
Q.  That  is  what  I  want  to  know,  if  you  went  to  Mr.  Atkinson  and 
stated  to  him  that  these  companies  were  flooding  the  State  of  Wash- 
ington? 

A.     I  am  going  to  tell  you — 

Q.  I  will  tell  you  in  the  question  form  and  you  answer.  We  can 
make  more  time.  Did  you  or  did  you  not  go  to  Mr.  Atkinson  with  the 
proposition  that  irresponsible  wildcat  companies  were  flooding  the 
state;  that  the  department  had  no  time  to  examine  them  and  you 
wanted  to  know  whether  or  not  you  could  raise  a  barrier  in  the  way  of 
advance  examination  fees? 

A.  That  was  settled  upon  by  Nichols  and  myself,  and  the  policy 
was  to  determine  whether  or  not  we  could  collect  these  fees  in  advance, 
and  we  went  to  Atkinson  and  asked  him  if  we  could  collect  them  in 
advance. 

Q.  Are  you  able  to  state  whether  in  that  conversation  with  Mr. 
Atkinson  any  reference  was  made  to  a  prior  conversation  with  Mr. 
Nichols? 

A.    I  might  positively  state — 

Q.  What  was  your  purpose  in  going  to  Atkinson  if  he  did  not 
know  the  facts? 

A.    To  find  out  if  we  could  collect  this  examination  fee  in  advance. 

Q.    Regardless  of  the  insolvency  of  the  company? 

A.    We  simply  wanted  to  know  that  one  fact. 

Q.    In  other  words,  you  went  to  Atkinson  and  said,  "(General  Atkin- 
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son,  we  want  to  know  whether  we  can  collect  advance  examination  fees 
from  companies  in  the  state";  and  he  said  "Tes/'  and  you  went  out 

A.  No,  sir;  I  am  not  so  testifying.  I  said  that  was  the  result  of 
our  conversation,  and  whether  or  not  we  entered  into  a  full  discussion 
of  the  matter  I  am  not  ahle  to  say. 

Q.  You  do  not  rememher  whether  you  went  into  a  full  discussion 
of  the  matter? 

A.    I  do  not  rememher. 

Q.  Do  you  rememher  whether  you  mentioned  any  of  these  com- 
panies? 

A.    I  do  not  rememher. 

Q.  How  do  you  rememher  with  so  much  particularity  that  was  the 
advice  that  he  gave  you? 

A.    Because  that  was  the  advice  that  we  were  after. 

Q.  So  you  got  the  advice  without  refreshing  his  memory  or  in- 
forming him  as  to  any  of  the  details? 

A.    I  am  not  making  that  statement. 

Q.  Will  you  state  now  hefore  we  pass  over  this  evidence  whether 
or  not  you  mentioned  to  Mr.  Atkinson  the  wildcat  and  irresponsible 
companies  coming  into  this  state,  and  wanted  to  put  up  a  harrier  and 
keep  them  out? 

A.  I  answer  that  question  hy  quoting  the  language  of  my  preceding 
answer. 

By  Mb.  Lee:    All  right,  make  it  the  same  answer,  Mr.  Stenographer. 

Q.  Preceding  General  Atkinson's  advice  you  were  erecting  the  so- 
called  harrier  to  keep  them  out? 

A.    Tes,  sir. 

Q.  Will  you  state  to  this  Senate  what  wildcat,  irresponsible  com- 
pany has  ever  been  kept  out  that  agreed  to  put  up  $235? 

A.    What  is  that? 

[Question  read.] 

A.  There  is  an  assertion  in  that  question  that  there  are  wildcat 
companies  in  the  state? 

Q.    Do  you  want  to  answer  that  or  not? 

A.  I  do  not  know  how  to  answer  that,  because  I  do  not  know  the 
import  of  your  question. 

Q.  I  will  say  it  so  as  to  make  it  intelligible.  I  want  to  be  under- 
stood. Was  any  company  ever  kept  out  of  the  state  that  sent  the  |235 
entrance  fees? 

A.    There  was  not — they  were  not — 

Q.  As  a  matter  of  fact,  Mr.  Schively,  did  not  companies  that  came 
Into  this  state  and  paid  their  |235  either  withdraw  within  a  year-a 
great  many  of  them — or  go  into  insolvency? 

A.    A  great  many  of  them  did  not 

Q.    A  great  many  of  them  did? 

A.    What? 

Q.    Go  into  insolvency  or  withdraw? 

A.  No,  sir;  they  did  not  go  into  insolvency  or  withdraw.  Some  of 
them  did.  The  majority  of  them  did  not  and  are  still  operating  in  this 
state. 

Q.  Then  I  will  ask  you  why  it  was  that  you  erected  this  barrier 
of  1235  as  to  companies,  whether  they  were  responsible  or  irrespon- 
sible. 

A.  This  barrier  was  raised  as  a  test  to  these  companies.  The  com- 
panies that  knew  themselves  to  be  irresponsible,  that  knew  they  were 
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coining  as  an  experiment,  dropped  the  question  at  once.  The  com- 
panies that  knew  they  were  responsible,  knew  they  were  coming  not 
as  an  experiment,  knew  they  would  sooner  or  later  be  examined,  paid 
the  money. 

Q.  Will  you  give  the  names  to  the  Senate  of  some  of  the  companies 
that  refused  to  come  into  the  state  after  you  wrote  them  and  made 
that  statement? 

A.  I  have  a  whole  book  full  down  stairs  that  were  examined  by 
Senator  Fishback. 

Q.  Will  you  bring  this  book,  together  with  the  original  letters 
written  asking  for  the  $235  entrance  fee?    Are  they  accessible? 

A.     They  are  right  in  the  office. 

Q.    Are  they  accessible. 

A.    Yes. 

Q.  How  do  you  arrive  at  this  flat  rate  of  |235  for  each  and  every 
company,  regardless  of  location,  regardless  of  size,  and  regardless  of 
financial  responsibility? 

A.  We  arrived  at  this  result  in  a  two-fold  way.  In  the  first  place, 
this  letter  was  written  to  fraternals,  as  well  as  the  other  companies. 
We  limited  visiting  any  fraternal  company  to  a  maximum  of  $200  for 
those  without  a  reserve,  and  |400  to  those  with  a  reserve.  That  was 
one  way  in  which  we  arrived  at  the  conclusion.  The  second  way  is  that 
Mr.  Nichols  and  myself  had  frequently  gone  back  east,  and  the  result 
of  our  experience  in  prorating  the  expense  was  $200,  and  we  put  these 
things  together,  each  agreeing  with  one  another  to  keep  the  fiat  rate 
of  $200. 

Q.  I  will  ask  you  why  it  was  you  demanded  $235  from  a  Denver 
company  and  $135  from  a  Boston  company. 

A.  Because  the  Denver  company  came  into  the  state  from  the 
home  office  and  the  Boston  company  came  into  the  state  from — ^through 
a  San  Francisco  manager — or  a  State  of  Washington  manager.  The 
department —  Well,  that  will  answer. 

Q.  Is  that  the  explanation  you  have  for  charging  some  companies 
$135  and  some  $235? 

A.  The  explanation  of  it  is —  I  will  go  back  and  repeat.  The  Den- 
ver Fire  Insurance  Company  came  into  the  state  through  its  home 
office  in  Colorado.  The  Boston  Insurance  Company  entered  the  state 
through  the  San  Francisco  manager  or  a  manager  in  the  State  of 
Washington.  The  insurance  department  of  Washington  had  a  con- 
sultation with  the  advisory  committee  of  San  Francisco  managers,  and 
at  that  meeting  with  the  San  Francisco  managers  the  system  was 
adopted  of  charging  a  rate  of  $100.00  to  the  companies  coming  through 
the  San  Francisco  managers. 

Q.  Did  the  San  Francisco  managers  or  the  Boston  Insurance  Com- 
pany have  control  of  the  books,  records,  and  securities  of  that  company? 

A.  They  had  only  of  the  business  transacted  in  this  state,  but  not 
of  the  books  at  the  home  office. 

Q.  If  it  became  necessary,  then,  to  make  an  examination  of  the 
Boston  Insurance  Company,  where  would  you  have  to  go? 

A.  I  would  go  to  Boston,  but  if  there  was  any  question  as  to  the 
solvency  of  the  company,  I  would  first  get  information  of  it  through 
the  San  Francisco  office. 

Q.    Would  you  go  to  Boston? 

A    For  which  company? 

Q.    For  the  Boston  Insurance  Company? 

A.    I  did  not. 
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Q.  Would  you  go  to  Denver  for  the  Capital  Life  Insurance  Com- 
pany, of  Colorado? 

A.    I  did  not. 

Q.  State  to  this  Senate,  then,  what  became  of  the  $100.00  collected 
from  the  Boston  Insurance  Company  and  the  $200.00  from  the  Capital 
Life  Insurance  Company? 

A.  When  that  money  was  received,  the  original  intention  was  tbat 
Mr.  Nichols  and  myself  would  examine  these  companies.  When  the 
money  was  received,  Mr.  Nichols  received  half  of  the  money  and  I 
received  the  other  half;  so  that  when  we  did  come  to  visit  these  com- 
panies we  would  each  have  our  own  expenses  to  pay  for  the  examina- 
tion, the  same  having  already  been  paid. 

Q.    The  companies  had  not  yet  been  examined? 

A.    They  had  not. 

Q.    The  money  has  been  appropriated  by  you? 

A.  It  has  been  appropriated  for  the  purpose  of  paying  the  expenses 
to  make  this  examination. 

Q.  State  to  this  Senate  whether  or  not  when  you  got  this  amount 
and  amounts  from  all  other  insurance  companies,  whether  you  kept 
those  amounts  as  a  trust  fund  to  cover  for  your  examinations. 

A.  We  kept  those  as  as  our  own  fees,  necessary  to  make,  when  we 
made,  these  examinations. 

Q.  Suppose  you  have  not  made  an  examination  for  two  years,  as 
in  article  4,  where  is  the  money? 

A.    The  money  is  in  the  hands  of  Mr.  Nichols  and  myself. 

Q.  Did  you  not  say  before  the  investigating  committee  of  thts 
state — 

A.  Now,  when  I  say  that,  in  the  keeping  of  Mr.  Nichols  and  my- 
self, I  simply  mean  that  we  are  holding  ourselves,  or  at  least  I  am 
holding  myself,  responsible  for  the  making  of  this  examination.  I  do 
not  mean  to  say  I  put  that  money  aside. 

Q.    Have  you  got  any  of  It  now? 

A.    Not  since  these  legal  proceedings  have  been  started  against  me. 

Q.     It  has  been  spent? 

A.     It  has  been  spent. 

Q.  In  other  words,  you  collected  an  examination  fee  of  these  two 
and  from  a  great  many  other  insurance  companies  and  spent  it? 

A.    Yes,  sir. 

Q.    And  you  have  not  got  any  of  it  now? 

A.    No,  sir. 

Q.  You  don't  know  about  Sam,  do  you,  whether  he  has  got  any 
left  or  not? 

A.    I  do  not  know  about  him,  sir. 

Q.  Was  it  your  custom  up  to  1909  to  collect  this  examination  tee 
from  these  companies  and  spend  the  money? 

A.    It  was  the  custom  of  the —  We  received  this  money. 

Q.    Read  the  question. 

[Question  read.] 

A.    If  we  needed  it,  we  spent  it 

Q.  I  will  ask  you,  Mr.  Schively,  to  state  to  the  Senate  how  much 
money  you  have  received  for  examinations  that  have  never  been  made. 

A.    I  do  not  know. 

Q.    Can  you  approximate  it? 

A.    I  cannot  approximate  it. 

Q.    You  stated  to  this  Senate  on  direct  examination  that  there  were 
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182  companies  admitted  since  you  received  this  advice  from  John  D. 
Atkinson.  On  the  basis  of  1200.00  apiece  as  an  advance  examination 
fee,  that  would  be  $36,400.00.  Upon  your  testimony  in  chief  you  stated 
that  you  paid  to  Sam  Nichols  one-half;  that  would  leave  you  |18,200.00. 
Will  you  state  where  that  money  is? 
A.    I  did  not  receive  that  much  money. 

Q.    How  much,  if  any,  of  that  money  did  you  receive? 

A.     I  do  not  know. 

Q.  You  heard  these  depositions  read  in  evidence  relating  to  articles 
3  and  4,  did  you  not? 

A.    Yes,  sir. 

Q.  Those  depositions  show  that  |3,000.00  has  be^n  received  within 
the  last  two  years.    Will  you  state  where  that  money  is? 

A.  I  have  already  made  the  statement  that  when  the  money  came 
for  the  advance  collected  fees,  Mr.  Nichols  received  one-half  of  it  and 
I  received  the  other. 

Q.    Well,  will  you  testify  what  you  did  with  your  half? 

A.     It  has  gone. 

Q.    Where? 

A.    Largely  in  looking  after  my  interests  in  these  legal  proceedings. 

Q.    In  other  words,  it  has  been  appropriated  for  personal  matters? 

A.    Yes. 

Q.  Having  nothing  to  do  with  the  insurance  department  of  this 
state? 

A.    Nothing  whatever. 

Q.  Did  you  not,  before  the  legislative  investigating  committee  of 
this  state,  consisting  of  Messrs.  McMaster,  Hubbell,  Taylor,  Allen,  and 
Fishback,  under  oath,  on  the  21st  day  of  April,  1909,  state  that  you  had 
not  gotten  any  money  in  for  examination  fees  that  you  had  not  made 
examinations  for? 

A.    What  is  that? 

[Question  read.] 

A.    What  period  does  that  cover? 

By  Mb.  Israel:     Why  not  read  the  question  and  answer? 

Q.  All  right.  Then  I  will  ask  you,  Mr.  Schively,  if  you  did  not 
give  this  testimony  on  the  date  and  before  the  gentlemen  mentioned: 
"Q.  'Following  that  statement  out,  how  many  fees  have  you  gotten  in 
for  examinations  which  you  have  not  made?*  A.  *  I  have  not  gotten 
any.' "    Did  you  or  did  you  not  make  that  statement? 

A.  You  will  have  to  read  me —  That  is  true  as  applied  to  my  own 
administration  and  is  not  true  as  applied  to  the  preceding  administra- 
tion.   I  don't  know  to  which  you  are  referring. 

Q.  The  subject  under  that  discussion  was:  "Q.  'What  became  of 
this  1200.00  that  you  collected  from  these  various  companies?'  A.  *Well, 
that  has  been  used  up — some  of  it — in  examining  companies.  It  still 
stands  for  those  who  are — that  have  paid  it  and  have  not  been  ex- 
amined.' Q.  'Stands  where?'  A.  'Well,  it  stands.'  Q.  'What  form  of 
acount  do  you  carry  it  in?'  A.  'That  is  a  sliding  account.'  Q.  'That 
is  what — ^a  sliding  account?'  A.  'Yes.'  Q.  'How  do  you  get  it  out  of 
that  sliding  account — ^by  personal  check  or  by  deputy  insurance  com« 
missioner  check?'  A.  'No,  that  is  not  deposited  in  the  name  of  the 
state — not  deposited  in  the  name  of  any  official  of  the  state.'  Q.  'You 
have  got  that  in  a  little  bag  of  your  own.'  A.  'It  is  not  state  money. 
I  have  never  looked  upon  it  as  state  money;  never  looked  upon  it  that 
the  state  had  any  thought  or  inquiry  about  that  money.'  Q.  'Is  it  not 
deposited  in  the  bank  as  a  trust  fund  or  something  of  that  kind,  and 
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kept  entirely  separate  from  any  other  funds?'  A.  'No,  sir;  it  is  not* 
Q.  'Have  you  got  any  such  funds  on  hand  now?'  A.  'I  have  funds  to 
pay  for  these  trips — '  Q.  'I  asked  you  if  you  had  any  such  funds 
on  hand  now/  A.  'No,  I  haven't  them  on  hand.'  Q.  'I  thought 
you  said  a  moment  ago  you  did  have  them  on  hand.'  A.  'I  say  I  hold 
myself  responsible  for  the  examinations  to  be  made.'  Q.  'This  goes  into 
your  private  funds  then?'  A.  This  goes  out  for  expense  of  examination 
when  the  examination  was  made.'  Q.  'Following  that  statement  out, 
how  many  fees  have  you  gotten  in  for  examinations  which  you  have 
not  made?'  A.  'I  have  not  gotten  any.' "  Did  you  or  did  you  not  make 
that  statement? 

A.  I  do  not  yet  understand  this  question.  Now,  let  me  make  the 
statement.  It  is  conceded  that  we  received  this  examination  fee  in 
advance.    Are  you  now  asking  me  to  testify  to  this  fact? 

Q.  I  am  asking  you  whether  you  did  or  did  not  give  the  testimony 
that  I  read  before  the  investigating  committee  of  this  state? 

A.    That  testimony,  that  language  is  unintelligible  to  me. 

Q.    It  is  partly  yours,  if  it  is,  Mr.  Schively. 

A.  Well,  I  want  to  know  this.  I  have  repeatedly  said  there  is  no 
question  about  it  that  I  collected  this  money  in  advance  of  the  ex- 
amination. 

Q.  Again  repeating  the  question,  did  you  or  did  you  not  give  that 
testimony  to  which  I  have  challenged  your  attention  before  the  legis- 
lative Investigating  conmiittee? 

A.    Tou  will  have  to  read  that  to  me  again. 

Q.    Very  well. 

A.    Do  you  understand  that  yourself? 

Q.    I  certainly  do. 

A.  Then  will  you  tell  me  what  is  the  question  being  asked?  Just 
that  part  now? 

Q.  [Counsel  reads.]  "What  became  of  this  $200.00  that  you  col- 
lected from  these  various  companies?"    Tou  understand  that,  don't  you? 

A.    Yes. 

Q.    That  is  what  I  have  been  talking  about  here. 

A.    Yes. 

Q.  [Reading.]  "A.  'Well,  that  has  been  used  up,  some  of  it  in  ex- 
amining companies;  it  still  stands  for  those  who  are — that  have  paid 
it  and  that  have  not  been  examined.' " 

By  Mb.  Israel:    That  means  you  got  it  and  it  has  been  accessible. 
By  Mb.  Lee:     This  means  his  answer  is  unintelligible  and  he  got  it 
himself,  if  you  like. 

Q.  [Reading.]  "Q.  'Stands  where?'  A.  'Well,  it  stands.'  Q.  'What 
form  of  an  account  do  you  carry  it  in?'  A.  'That  is  a  sliding  account* 
Q.  'That  is  what — a  sliding  account?'  A.  'Yes.'  Q.  'How  do  you  get 
it  out  of  that  sliding  account — by  personal  check  or  by  deputy  insurance 
commissioner  check?'  A.  'No,  Uiat  is  not  deposited  in  the  name  of  the 
state — not  deposited  in  the  name  of  any  ofBcial  of  the  state.'  Q.  Tou 
have  got  that  in  a  little  bag  of  your  own?'  A.  'It  is  not  state  money. 
I  never  looked  upon  it  as  state  money;  never  looked  upon  it  that  the 
state  had  any  thought  or  inquiry  about  that  money.'  Q.  'Is  it  not  de- 
posited in  the  bank  as  a  trust  fund  or  something  of  that  kind  and  kept 
entirely  separate  from  any  other  fund?'  A.  'No,  sir;  It  is  not'  Q. 
'Have  you  got  any  such  funds  on  hand  now?'  A.  *I  have  funds  to  pay 
for  these  trips — .'  Q.  'I  asked  you  if  you  had  any  such  funds  on  hand 
now?'  A.  'No,  I  haven't  them  on  hand.'  Q.  *I  thought  you  said  a  mo- 
ment ago  you  did  have  them  on  hand.'    A.    'I  say  I  hold  myself  re- 
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sponsible  for  the  examlQation  to  be  made/  Q.  That  goes  into  your 
private  funds,  then?'  A.  'That  goes  out  for  expense  of  examinations 
when  the  examination  was  made.'  Q.  'Following  that  statement  out, 
how  many  fees  have  you  gotten  in  for  examinations  which  you  have 
not  made?'  A.  'I  have  not  gotten  any.' "  Now,  do  you  understand 
that? 

A.    I  understand  that  that  is  asking  me  the  question  if  I  received 
fees  for  examinations  which  have  not  been  made. 
Q.    Exactly? 

A.  I  have  received  a  gn^eat  many  fees  for  examinations  which  have 
not  been  made. 

Q.  Then  your  answer  was,  when  you  said,  "I  have  not  got  any" — 
that  means  that  you  have  not  made  any  examinations? 

A.  That  means  I  have  not  made  any  examinations  on  these  ad- 
vanced fees. 

Q.    So  that  is  your  explanation  of  your  answer  at  this  time,  is  it? 
A.    That  is  the  answer  to  the  fact 

Q.    Well,  without  quibbling  about  it  further,  as  a  matter  of  fact 
you  have  gotten  in  the  examination  fees  and  you  never  have  made  the 
examinations,  have  you? 
A.    That  is  the  fact 

Q.    As  evidenced  by  these  fifteen  depositions  here? 
A.    That  is  the  fact 

Q.  So  that  this  statement  was  either  misunderstood  or  erroneous, 
was  it? 

A.    Either  misunderstood  or  erroneous. 

Q.    Well,  we  will  take  the  charitable  view  of  it,  Mr.  Schively,  and 
say  it  is  erroneous.    Now,  about  the  Lebo  instance,  in  your  direct  ex- 
amination you  stated  that  after  Mr.  Lebo  asked  for  a  refund  of  the 
$100.00,  you  put  up  150.00  and  Sam  H.  Nichols  put  up  |50.00? 
A.    Tes,  sir. 

Q.  Does  that  imply  and  did  it  imply  and  was  it  a  fact  that  when 
you  got  in  the  1100.00  from  Mr.  Lebo,  you  split  it  into  halves  and  put 
It  into  your  Jeans? 

A.    When  we  received  the  money,  yes,  sir. 
Q.    And  you  did  that  in  each  and  every  other  case? 
A.    Yes,  sir. 

Q.    And  that  was  your  practice  for  a  long  period  of  years? 
A.    From  practically  1905. 

Q.    Would  you  say  that  it  was  not  your  practice  before  1906? 
A.    I  would  be  very  safe,  I  think,  in  saying  it  was  not. 
Q.    Are  you  willing  to  go  on  oath  and  say  not? 
A.    The  records  will  show  that. 

Q.    Are  you  willing  to  go  on  oath  and  say  that  you  never  did  this 
prior  to  Atkinson's  advice? 
A.    I  am. 

Q.    And  you  are  not  able  at  this  time  to  approximate — 
A.    As  a  practice. 

Q.    Did  you  do  it,  whether  you  did  it  as  a  practice  or  not? 
A.    I  don't  think  it  was  ever  done  before  the  advice  of  Mr.  Atkin- 
son, the  attorney  general. 

Q.    Are  you  positive  it  was  not  done? 

A.    I  am  as  positive  as  I  can  be  of  anything  in  the  past. 

Q.    Are  you  positive  of  very  much  in  the  past? 

A.    I  am. 
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Q.  And  you  are  not  able  to  approximate  at  this  time  to  this  Senate 
how  much  money  you  have  received  in  the  way  of  advance  examination 
fees? 

A.    I  am  not. 

Q.    It  might  be  three  and  it  might  be  thirty  thousand  dollars? 

A.    It  was  certainly  not  as  high  as  $30,000,  by  any  means. 

Q.  Then  I  will  ask  you,  Mr.  Schively,  how  it  is  that  since  you  have 
testified  that  you  have  exacted  this  advance  fee  from  every  company, 
and  182  companies  have  entered  this  state  since  Atkinson's  advice  was 
given — I  will  ask  you  if  200  times  182  don't  make  the  amount  I  called 
your  attention  to  awhile  ago. 

A.  I  have  not  testified  that  every  company  that  entered  the  trans- 
action of  business  in  this  state  paid  that  $200.00. 

Q.    How  many  and  what  percentage  of  the  companies  did  pay  It? 

A.    I  did  not  know. 

Q.    Can  you  approximate  it? 

A.    The  home  companies — not  one  of  the  home  companies  paid  it 

Q.    Outside  of  home  companies,  can  you  approximate  it? 

A.  A  great  many  of  the  outside  companies,  all  of  those  coming 
through  the  San  Francisco  managers  or  the  State  of  Washington  man- 
agers, only  paid  $100.00. 

Q.    You  had  some  arrangement  with  San  Francisco,  didn't  you? 

A.    Yes,  sir. 

Q.  Notwithstanding  the  fact  that  they  represented  companies  in 
the  Atlantic  states? 

A.    Yes,  sir. 

Q.  Have  you  got  any  records  in  the  insurance  department  of  this 
state  to  show  from  what  companies  these  fees  were  collected? 

A.    I  have  not. 

Q.  Then  state  to  the  Senate  how  you  are  able  to  know  whether  or 
not  to  examine  the  companies. 

A.  These  companies  that  are  transacting  business  in  this  state  are 
all  being  examined. 

Q.    That  is  your  explanation,  is  it? 

A.    Now,  may  I  finish? 

Q.    Certainly. 

A.  If  I  should  go  to  the  Boston  Insurance  Company,  or  send  an 
examiner  to  the  Boston  Insurance  Company  to  have  this  company  ex- 
amined, and  a  bill  was  presented  to  the  Boston  Insurance  Company 
with  the  statement  of  expenses,  and  the  Boston  Insurance  Company 
should  give  to  that  examiner  a  voucher  showing  that  it  had  paid  for 
the  costs  of  examination,  the  Boston  Insurance  Company  would  not  be 
asked  to  again  pay  for  that  examination.  I  would  acknowledge  myself 
personally  responsible  thereafter  for  the  expenses  of  that  examination. 

Q.  So  that  is  the  only  way  that  you  know  what  companies  in  the 
United  States  have  paid  you  an  advance  entrance  fee? 

A.    Yes,  sir. 

Q.  Is  by  yourself  going  and  examining  them,  and  they  say,  "We 
have  paid  the  fees"? 

A.    Yes,  sir. 

Q.    That  is  the  only  way? 

A.    Yes,  sir. 

Q.  Otherwise  you  have  no  record  and  you  cannot  approximate  how 
much  you  received  in  this  direction? 

A.    That  is  correct. 
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Q.  And  you  have  absolutely  no  record  In  your  office? 

A.  I  have  not. 

Q.  I  will  ask  you  again  if  you  are  able  to  approximate  the  money 
that  you  have  received  from  this  source? 

A.  I  am  not. 

Q.  Are  you  able  to  approximate  it  in  thousands? 

A.  I  am  not. 

Q.    Are  you  able  to  approximate  It  in  hundreds? 

A.    I  am  not. 

Q.  Would  you  say  that  within  the  last  four  years,  since  you  had 
received  the  advice  from  John  D.  Atkinson,  that  it  did  not  exceed 
$10,000.00? 

A.    I  would  not  say  on  which  side  of  the  $10,000.00  it  rested. 

Q.  If  it  was  $10,000.00,  you  are  willing  to  say  that  you  got  half  and 
Mr.  Nichols  got  half? 

A.    I  am. 

Q.    And  you  have  none  of  that  money  now? 

A.    No,  sir. 

Q.  And  the  only  way  you  know  how  to  ascertain  that  you  did  re- 
ceive it  was  to  go  to  the  companies  and  examine  them  and  have  them 
say.  "Why,  Mr.  Schively" — or  whoever  did  it — "we  have  already  paid 
for  that  examination." 

A.    Yes,  sir. 

Q.  In  connection  with  this  other  matter,  Mr.  Schively,  you  tes- 
tified you  kept  the  diary  of  what  money  was  paid  to  you  and  what 
money  y6u  paid  out.    Did  you  keep  any  diary  in  this  connection? 

A.    I  kept  an  expense  account    In  which  connection? 

Q.  In  the  connection  of  examining  companies,  receiving  money  and 
disbursing  money? 

A.    In  advance? 

Q.     Yes,  sir? 

A.  There  was  no  diary  account  kept  of  that.  Division  was  made 
at  the  time  of  the  receipt  of  the  money. 

Q.    Did  you  keep  any  official  diary? 

A.    Of  this  examination  fee,  no. 

Q.  Now,  you  stated  that  you  did  not  have  time;  that  is  one  of 
your  defenses  here  in  your  direct  testimony,  as  I  understand  it.  You 
had  time  to  go  to  the  Pacific  Live  Stock  Association  and  spend  con- 
siderable of  your  time  there,   didn't  you? 

A.  I  went  there  in  the  year  of  1906,  between  the  months  of  July 
and  October,  very  frequently.    I  was  there  a  large  part  of  the  time. 

Q.  You  testified  in  your  direct  examination  that  you  went  to 
Masonic  and  Elks'  conventions  or  lodges? 

A.     Yes,  sir. 

Q.    You  had  time  to  do  that,  didn't  you? 

A.    In  July. 

Q.  You. testified  in  your  direct  examination  that  you  went  to  Port- 
land and  Walla  Walla  as  an  expert;  you  had  time  to  do  that,  didn't 
you? 

A.    I  was  there. 

Q.  And  yet  you  did  not  have  time  to  examine  any  of  these  com- 
panies, whether  in  neighboring  or  foreign  states? 

A.  In  order  to  examine  a  company — any  of  the  companies  that 
were  brought  in  under  this  advance  fee — it  would  take  at  least  a 
month  out  of  the  time  of  the  department. 
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Q.  Do  you  mean  to  say  to  this  Senate  that  each  and  every  com- 
pany out  of  the  182  that  have  been  admitted  since  John  D.  Atkin- 
son's advice  to  you  could  not  be  examined  In  less  than  thirty  days'  time, 
considering  the  time  In  going  and  coming? 

A.    I  never  went  back  east  to  examine  one  company  alone. 

Q.    Have  you  any  record  In  your  office  of  the  companies  examined? 

A.    I  have  of  the  majority  of  them. 

Q.  Did  you  not  state  before  the  Investigating  conunlttee  of  this 
state  on  or  before  the  16th  day  of  April,  1909,  under  oath,  that  you 
absolutely  had  no  record  In  your  office  of  the  examination  of  any 
company? 

A.    I  did  not. 

Q.    You  are  positive  about  that,  are  you? 

A.  If  I  did,  I  misunderstood  the  question.  The  records  are  fall 
of  examinations.    Will  you  read  me  the  question  and  answer  of  the — 

Q.  No,  that  Is  all  right.  In  your  direct  examination  you  said, 
"We" — meaning  yourself  and  Miss  Ferguson — "have  conducted  all  the 
work  of  the  Insurance  department  from  1903  until  1909";  that  \b  true, 
isn't  It? 

A.    Tes,  sir. 

Q.  Then,  what  connection  did  Mr.  Nichols  have  with  the  actual 
work  of  the  department? 

A.  Mr.  Nichols'  connection  with  the  office  was  to — ^as  the  in- 
surance commissioner  overlooking  the  work. 

Q.    How  did  he  overlook  it?    Give  some  details. 

A.  He  overlooked  It  by  coming  Into  the  department,  by  having 
constant  consultation  with  myself  as  to  what  I  should  do.  The  only 
active  work  that  Mr.  Nichols  ever  did  In  the  department  was  in  ex- 
amining securities  when  we  went  to  examine  companies  and  in  pre- 
siding over  two  trials,  I  think,  held  in  the  Insurance  department — one  of 
the  Mutual  Reserve  Life  Insurance  Company  and  the  other  with 
respect  to  some  of  the  fire  Insurance  companies. 

Q.  If  Mr.  Nichols  gave  this  testimony  relative  to  this  matter  be- 
fore the  investigating  committee,  was  he  or  was  he  not  mistaken:  "Q. 
'Did  you  give  Mr.  Schlvely  control  of  the  office?'    A.  'Pull  control.' " 

A.    If  Mr.  Nichols  made  that  assertion,  he  was  mistaken. 

Q.  If  Mr.  Nichols  made  this  assertion  before  the  investigating 
committee,  was  he  or  was  he  not  mistaken:  "Q.  'Did  you  ever 
look  over  his  correspondence' — meaning  yours — 'to  see  what  he  was 
writing  to  these  Insurance  companies?'  A.  'No,  sir.'  Q.  'Never  ex- 
amined any  of  the  letters  that  went  out  of  the  office.'  A.  'Never  in  the 
world.' "  If  that  testimony  was  given,  was  he  or  was  he  not  mistaken? 
A.  If  Mr.  Nichols  gave  that  testimony,  Mr.  Nichols  was  mis- 
taken. 

Q.  In  other  words,  he  was  mistaken  in  so  far  as  his  testimony 
conflicted  with  yours,  wasn't  he? 

[No  answer,] 

Q.  Now,  Mr.  Schlvely,  you  knew,  did  you  not,  as  deputy  insurance 
commissioner  of  this  state,  that  you  had  the  right  to  make  such  cer- 
tain representations  to  all  insurance  companies  and  collect  certain 
entrance  fees? 

A.    Only  under  the  consent  of  the  head  of  the  department 

Q.  Tou  knew,  did  you  not,  that  you  had  the  right  to  write  these 
letters  and  receive  these  fees? 

A.    Only  as  deputy  insurance  commissioner. 
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Q.  As  the  deputy  insurance  commissioner,  did  you  or  did  you  not 
receive  fees? 

A.  I  did. 

Q.  Did  you  or  did  you  not  grant  certificates? 

A.  As  the  deputy  insurance  commissioner? 

Q.  Yes,  sir. 

A.  With  my  own  name  alone,  I  never  did. 

Q.  I  don't  care  with  your  own  name  or  not — representing  the  in- 
surance department  of  this  state? 

A.    I  was  representing  Mr.  Nichols  in  my  signature. 

Q.  Were  you  representing  Mr.  Nichols  or  the  insurance  depart- 
ment of  the  state? 

A.  I  was  representing  Mr.  Nichols,  the  insurance  commissioner  of 
the  State  of  Washington. 

Q.  As  deputy  insurance  commissioner,  did  you  or  did  you  not  make 
examination  of  insurance  companies? 

A.  As  deputy  insurance  commissioner,  when  ordered  hy  Mr.  Nichols, 
I  did. 

Q.    Did  you  or  did  you  not  receive  fees  for  those  examinations? 

A.    I  received  examination  fees,  yes,  sir. 

Q.  Were  you  or  were  you  not  familiar  with  the  statute  in  Sep- 
tember, 1908,  when  the  Boston  Insurance  Company  applied  for  ad- 
mission, that  the  entrance  fees  for  this  state  were  $35.00? 

A.    I  knew  that. 

Q.  Notwithstanding  that,  you  still  made  the  representation  that  en- 
trance fees  would  be  $135.00? 

A.    I  did  not;  I  segregated. 

Q.    How  it  that? 

A.  I  said  the  entrance  fees  would  be  $135.00 — statutory  entrance 
fees  $35.00  and  fees  for  examining  the  report  or  securities  $100.00. 

Q.  But  you  did  use  the  expression,  Vthe  entrance  fees  are  $135.00/' 
and  then  you  repaired  and  explained? 

A.    And  then  I  explained  the  language. 

Q.  But  you  knew,  did  you  not,  Mr.  Schively,  that  they  must  have 
Imown  that  that  was  a  condition  precedent  to  their  entering  this 
state;  you  knew  that  unless  they  paid  that  amount  of  money,  they 
could  not  get  into  the  state,  didn't  you? 

A.    I  knew  that. 

Q.  Will  you  explain  to  the  Senate  why  in  some  of  your  receipts 
you  described  the  $100.00  or  the  $200.00,  as  the  case  might  be,  as 
"verification  of  report"  and  in  others  of  your  receipts  you  described 
"official  examination"? 

A.    They  are  synonymous  terms,  practically. 

Q.    Then  you  Just  used  them  interchangeably  for  variety? 

A.    Not  for  variety. 

Q.    Well,  for  what  reason? 

A.  They  are  practically  synonymous  terms;  the  first  occurring  to 
my  mind  I  would  use. 

Q.  Is  this  not  a  fact,  Mr.  Schively,  that  when  you  wrote  these 
letters  and  demanded  this  money  and  received  this  money  and  gave  a 
receipt  for  verification  of  report,  you  knew  and  you  do  know  now  that 
the  verification  of  the  report  was  complete  at  that  time  when  they  sent 
in  their  printed  slip? 

A.    It  was  not 
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Q.  And  you  knew  i^d  know  now  that  you  never  Intended  to  make 
an  examination  of  those  companiee? 

A.  I  knew  then  and  I  know  now  that  it  has  been  my  persistent 
intention  to  make  those  examinations. 

Q.  Then,  I  will  ask  you,  if  that  was  your  persistent  intention,  why 
did  you  not  deposit  this  money  as  a  trust  fund  or  in  some  other  way 
segregate  it  and  receive  it  to  cover  those  examinations? 

A.  I  looked  upon  that  as  being  a  matter  between  the  department 
and  the  company. 

Q.    In  which  the  state  had  no  interest? 

A.  In  which  the  state  absolutely  had  no  interest  except  to  see 
as  to  the  solvency  of  the  company. 

Q.  Well,  what  do  we  know  about  solvency  of  the  companies,  Mr. 
Schively,  when  they  have  been  admitted  and  are  doing  business  here 
for  Uiree  or  four  years  and  have  not  been  examined?  What  does  the 
state  know  about  the  solvency  of  the  company? 

A.    You  want  me  to  answer  that  question? 

Q.    Yes,  sir. 

A.    If  any —  There  are  thousands  of  ways. 

Q.    Well,  give  us  a  few  of  them. 

A.  Well,  the  report  of  the  insurance  commissioner  of  the  state  in 
which  the  company  is  operating;  the  report  of  the  "Best  Insurance 
Reports.'* 

Q.  If  that  is  true,  then,  and  you  knew  and  know  now  that  those 
companies  are  solvent,  as  evidenced  by  "Best's  Insurance  Reports,"  and 
the  reports  of  the  insurance  departments,  why  did  you  not  return 
their  money? 

A.  Because  these  companies — ^all  of  these  companies,  sooner  or  later 
were  to  be  examined,  and  are  to  be  examined  yet. 

Q.  And  you  are  waiting  until  they  become  apparently  insolvent 
in  order  to  examine  them? 

A.    No,  sir. 

Q.  Is  it  not  a  fact  that  these  companies  from  which  you  have  re- 
ceived this  money — a  great  many  of  them — are  and  always  have 
been  responsible  companies  and  companies  of  integrity? 

A.    A  great  many  of  them. 

Q.  Including  the  Boston  Insurance  Company,  capitalization  paid 
of  $1,000,000.00? 

A.  The  responsible  companies,  knowing  that  they  would  be  ex- 
amined, paid  the  money.  All  of  them  are  responsible  companies.  The 
companies  that  are  irresponsible  failed  to  pay  and  are  not  in  the 
state. 

Q.  Isn't  it  a  fact  that  the  companies  from  which  you  have  re- 
ceived this  money — a  great  many  of  them — are  and  always  have  been 
responsible  companies,  and  companies  of  integrity? 

A.    A  great  many  of  them. 

Q.     Including  the  Boston  company? 

A.    Including  the  Boston  company. 

Q.  Then,  if  all  the  responsible  companies  paid  the  money  and  you 
had  access  to  these  oflacial  records,  including  Mr.  Best's  record,  why  was 
it  necessary  to  exact  an  examination  fee  in  advance  of  companies  of  un- 
questioned integrity? 

A.  It  was  the  only  possible  way  of  raising  a  barrier,  to  which  I 
have  testified.  I  couldn't  say  to  one  company,  "You  are  responsible  and 
you  needn't  pay";  and  to  another,  "You  are  not  responsible  and  you 
must  pay." 

Q.     Mr.  Schively,  you  had  no  assurance  that  you  would  be  re-elected 
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insurance  commissioner  of  this  state,  so  as  to  assume  these  duties  in 
January,  did  you? 

A.    At  what  time? 

Q.    In  the  last  year. 

A.    Preceding  the  election  day? 

Q.    Yes? 

A.    No,  sir. 

Q.  And  you  had  no  assurance  that  you  would  continue  as  deputy 
insurance  commissioner? 

A.    No,  sir. 

Q.  And  yet  you  continued  to  collect  in  advance  entrance  fees  from 
each  and  every  company  seeking  admission  to  this  state? 

A.    That  was  protected  by  the  insurance  department. 

Q.    Who  was  that? 

A.    Mr.  Nichols. 

Q.    Mr.  Nichols  made  these  collections? 

A.    Yes,  through  myself. 

Q.    The  checks  were  cashed  by  you? 

A.  Some  of  them  cashed  by  me;  and  all  of  them  stamped  by  Mr. 
Nichols,  or  the  majority  of  them. 

Q.    And  the  money  was  spent? 

A.    Yes,  sir. 

Q.  How  were  you  going  to  turn  that  money  over  to  your  successor 
in  office,  who  made  these  examinations? 

A.  Up  to  the  time  I  was  elected  insurance  commissioner,  I  felt 
satisfied  that  somehow  or  other  this  obligation  would  be  discharged 
by  the  then  insurance  department.  My  intention  has  always  been,  since 
my  election,  that  I  would  see  to  the  fact  that  the  obligation  was  dis- 
charged, and  that  wherein  the  matter  of  discharging  that  obligation 
was  a  personal  expense  to  me,  I  would  inform  Mr.  Nichols  of  that  fact, 
and  inform  him  of  the  fact  that  I  expected  him  to  remember  that  he 
had  received  this  money  and  should  pay  his  share  of  it.  I  have  been 
most  earnestly  endeavoring  to  begin  the  discharge  of  this  obligation 
that  comes  to  my  department  from  the  preceding  department  and  have 
been  withheld  from  doing  so  by  these  legal  trials. 

Q.  And  your  earnest  efPorts  and  your  insistence  to  examine  these 
companies  dates  from  the  legislative  investigation  of  1909,  doesn't  it? 

A.     No,  sir,  it  does  not. 

Q.    Up  to  that  time  had  you  any  such  intention? 

A.  It  has  been  my  intention  from  the  receipt  of  the  first  cent  of 
money  under  this  line,  as  far  as  I  had  the  power,  to  discharge  that 
obligation  and  examine  these  companies. 

Q.  Do  you  mean  to  tell  this  Senate  that  money  received  by  you  as 
advance  examination  fees  in  the  year  1905 — ^that  you  have  not  found 
time  In  four  years  to  examine  that  company? 

A.    I  have  not  examined  those  companies. 

Q.    Would  you  have  found  time  if  you  were  so  inclined? 

A.    I  have  not  had  the  time  to  do  it. 

Q.  Then  state  to  this  Senate  why  it  was  that  you  had  time  to  spend 
in  Portland  as  an  expert,  time  to  spend  in  Walla  Walla  as  an  expert, 
and  time  to  go  to  conventions  in  Spokane,  and  to  identify  yourself 
with  the  Pacific  Live  Stock  Association? 

A.    Because  the  disposition  of  the  time  of  an  employee  is  in  the 
hands  of  the  head  of  the  department. 
—39 
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Q.    It  all  goes  back  to  the  employee  part,  doesn't  it? 

A.  Yes,  It  does;  I  couldn't  go  back  east  to  examine  these  companiei 
without  the  orders  of  Mr.  Nichols. 

Q.    Haye  you  told  Mr.  Nichols  that  you  would  like  to  examine  them? 

A.  I  have  told  Mr.  Nichols  repeatedly  that  that  obligation  ought 
to  be  discharged. 

Q.    And  he  has  repeatedly  told  you  that  you  must  not  do  it? 

A.    He  has  told  me  that  he  would  like  to  see  it  done. 

Q.    Then  why  was  it  not  done? 

A.  He  would  not  want  me  to  go  unless  he  went  and  it  was  not 
conyenient  for  him  to  go. 

Q.  Let  me  ask  you  this,  Mr.  Schiyely:  eyery  time  you  turned 
around  in  the  department  did  you  haye  to  recelye  orders  from  Mr. 
Sam  Nichols  to  turn  around? 

A.  I  neyer  did  anything  outside  of  sending  out  licenses  in  the 
insurance  department  that  I  did  not  consult  the  head. 

Q.  Do  you  not  know  it  to  be  a  fact  that  the  adyanced  entrance  fee 
paid  by  the  Boston  Insurance  Company  of  $135  went  out  oyer  yoar 
signature  as  deputy  insurance  commissioner;  that  those  letters  went 
out  oyer  your  signature  as  deputy  insurance  commissioner? 

A.  After  haying  this  conyersation  with  General  Atkinson,  and  this 
plan  of  a  flat  rate  examination  fee  in  adyance  was  promulgated  I 
suppose  I  told  Mr.  Nichols  the  character  of  letter  that  would  be 
written,  and  he  indorsed  it.  It  wasn't  necessary  to  take  eyery  letter 
that  was  in  the  form  of  a  circular  letter  to  Mr.  Nichols  to  yerify,  and 
tell  him  of  it. 

Q.  Tou  still  repeat  that  John  Atkinson,  attorney  general  of  the 
state,  told  you  at  that  time  that  you  could  collect  from  each  and  eyery 
company  an  adyance  entrance  fee? 

A.    Examination  fee.    You  used  the  word  entrance  fee. 

Q.    Well,  they  were  adyance  entrance  fees,  weren't  they? 

A.    No,  sir,  they  were  not 

Q.  Didn't  that  fee  haye  to  be  paid  before  the  company  could  get 
into  the  state?    Wasn't  it  an  adyance  entrance  fee? 

A.    In  that  sense  they  are. 

Bt  Mb.  Isbael:  I  suggest  that  counsel  doesn't  argue  with  the 
witness. 

Bt  Mb.  Lee:     I  will  accept  counsel's  correction. 

Q.  Were  you  on  July  31st,  1907,  at  the  time  you  examined  the 
affairs  of  the  Washington  Hardware  ft  Implement  Dealers'  Mutual  Fire 
Insurance  Association,  of  Spokane,  Washington,  familiar  with  the 
law  of  the  state  which  required  that  when  the  insurance  commissioner 
or  his  deputy  examined  companies  they  should  be  allowed  their  neoee* 
sary  and  actual  trayeling  expenses? 

A.    Yes,  sir. 

Q.    You  did  examine  the  companies  of  Mr.  Eyenson? 

A.    Yes,  sir. 

Q.  Did  not  that  examination  consist  in  simply  this:  you  talked 
oyer  the  affairs  of  the  company  with  him,  and  you  receiyed  from  him 
a  report  of  Mr.  LeMaster;  wasn't  that  substantially  the  extent  of  that 
examination? 

A.    Of  the   whole  extent   of  the   examination? 

Q.  Well,  you  testified  on  direct  examination  that  you  talked  orer 
the  affairs  of  the  company  with  him,  his  methods  of  bookkeeping,  and 
receiyed  this  report  of  Mr.  LeMaster? 

A.    I  had  preyiously  called  on  Mr.  Eyenson  two  or  three  times. 
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Q.    That  had  nothing  to  do  with  the  examination? 

A.    That  had  something  to  do  In  the  time  of  the  examination. 

Q.  I  am  referring  to  the  actual  examination.  The  major  portion 
of  that  examination  consisted  In  receiving  a  report  from  Mr.  LeMaster, 
didn't  It? 

A.    Yea. 

Q.    Tou  knew  that  Mr.  LeMaster  was  paid  to  do  that  work? 

A.    Only   as  I   heard   Mr.   Eyenson   testify. 

Q.    You  know  you  didn't  pay  him. 

A.     I  know  I  did  not. 

Q.    Then,  you  explain  what  the  $100  was  received  for,  Mr.  Schively? 

A.  It  was  received  In  keeping  with  the  policy  I  have  descrlhed 
here  in  charging  a  flat  rate  of  $200  per  examination. 

Q.  That  Is  your  explanation  to  this  Senate,  is  It,  for  demanding 
and  receiving  from  E.  W.  Evenson  the  sum  of  $100 — ^because  it  was  in 
accordance  with  the  departmental  policy? 

A.  I  told  Mr.  Evenson  the  policy  was  to  charge  $200  for  examining 
companies  In  Spokane,  but  as  I  was  at  that  time  examining  another 
company — 

Q.    What  other  company? 

A.  I  don't  remember  the  company  now,  but  I  told  him  I  was  examin- 
ing another  company  and  I  would  therefore  only  charge  him  $100,  as 
I  was  to  split  the  difference  between  the  two. 

Q.    What  Items  went  to  make  up  that  $100? 

A.    The  Items —  What  is  your  question? 

Q.    What  items  of  expense  were  disbursed  in  that  examination? 

A.    I  don't  know. 

Q.    Do  you  know  whether  any  were  or  not? 

A.    I  do. 

Q.    What? 

A.    Railroad  fare  and  car  fare  and  necessary  expenses. 

Q.    How  long  were  you  there? 

A.    I  don't  remember. 

Q.  According  to  your  testimony,  you  didn't  spend  over  half  a  day 
in  Bvenson's  office,  did  you? 

A.    Not  in  his  office. 

Q.    Probably  less? 

A.    Perhaps  less. 

Q.  And  how  much  time  did  you  spend  In  the  office  of  this  other 
company? 

A.    I  don't  remember  the  company,  and  so  I  don't  know. 

Q.    Do  you  remember  whether  there  was  another  company? 

A.  There  must  have  been,  or  there  wouldn't  have  been  any  re- 
duction. 

Q.  That  is  your  only  conclusion,  then,  is  it,  the  fact  that  there 
was  a  reduction? 

A.    Yes. 

Q.  Then  I  want  you  to  explain  to  this  Senate  if  you  charged  $200, 
what  your  expenses  would  have  been  to  have  made  that  up? 

A.  I  didn't  put  the  charge  on  the  basis  of  an  Itemized  expense 
account 

Q.    In  other  words,  you  didn't  follow  the  law,  did  you? 

A.    I  think  I  did  follow  the  law. 

Q.  Why,  Mr.  Schively,  don't  you  know  that  the  law  is  and  was  at 
that  time  that  when  the  Insurance  commissioner  or  his  deputy  re- 
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paired  to  the  office  of  an  insurance  company  to  make  an  examination, 
that  after  the  examination — perhaps  not  In  that  exact  language,  "after 
the  examination" — but  that  the  Insurance  commissioner  or  his  deputj 
should  be  reimbursed  upon  a  detailed  statement  of  his  expense  in- 
yolved»  meaning  an  actual  expense,  or,  to  give  it  a  latitude  that  Mr. 
Israel  contends  for,  liberal  expense;  in  that  event,  did  you  not  and 
do  you  not  understand  that  that  law  was  mandatory? 

A.    I  know  that  it  depends  upon  the  interpretation  of  the  law. 

Q.  And  you  interpreted  it  to  charge  them  whatever  the  traflle 
would  bear? 

A.    No,  sir,  I  did  not. 

Q.    Tou  interpreted  it  to  charge  them  $200  flat  rate? 

A.    Yes,  sir. 

Q.    Notwithstanding  the  fact  that  your  expenses  were  only  $75? 

A.    Whatever  the  expenses  were,  that  was  the  charge. 

Q.    What  are  your  traveling  expenses  a  day? 

A.    I  don't  know. 

Q.    Can  you  approximate? 

A.  Not  always.  Traveling  expenses  for  myself  under  certain  con- 
ditions— 

Q.    As  deputy  insurance  commissioner  In  making  an  examination? 

A.  Tes,  in  making  an  examination  under  certain  conditions  it 
would  be  very  small,  and  under  other  conditions  it  would  be  very  large. 

Q.    Well,  Just  a  medium? 

A.    The  medium,  I  think,  the  general  traveling  expense — 

Q.    Outside  of  transportation. 

A.  I  am  going  to  give  you  the  two.  Including  the  traveling  ex- 
penses of  transportation  and  incidentals  for  a  day  would  be  somewhere 
in  the  vicinity  of  $20;  and  with  the  Incidental  expense  of  a  day  would 
be  from  $12  to  $20. 

Q.  Now  let  us  take  a  suppositious  case.  Suppose  you  lived  in 
Olympia,  and  go  to  Spokane  to  examine  two  companies.  Suppose  your 
time  in  going  is  one  day.  Suppose  you  spend  two  days  there.  Suppose 
you  return  to  Olympia.  Assuming  that  the  transportation  both  ways, 
including  a  sleeper  and  meals  on  the  train,  is  approximately  $40  or 
$45.  Then  I  want  you  to  state  how  you  get  an  expense  of  $15  to  $20 
a  day. 

A.    $15  or  $20  a  day  in  Spokane  to  spend? 

Q.    Exactly? 

A.    In  the  easiest  manner  possible,  and  then  need  some  more. 

Q.  And  that  $15  or  $20  a  day  Included  the  purchase  of  cigars  and 
champagne,  didn't  it? 

A.  It  included  the  purchase  of  cigars  and  champagne,  if  we  wanted 
it. 

Q.  And  that  had  to  be  charged  up  against  the  company's  examina- 
tion? 

A.  Very  frequently  the  company  was  there  to  help  out  in  the 
matter. 

Q.  In  any  event,  when  this  flat  examination  fee  of  $200  was  made, 
those  expenses  were  always  included,  weren't  they? 

A.    Yes. 

Q.  That  is  your  interpretation  of  the  statute  governing  the  deputy 
insurance  commissioner  of  this  state,  was  it? 

A.    What  is  that  question? 

[Question  repeated  by  stenographer,] 

A.  That  was  the  interpretation  of  that  law  with  respect  to  neces- 
sary and  actual  expenses. 
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Q.  Did  Mr.  Nichols  have  ansrthlng  to  do  In  the  interpretation  of 
this  statute,  too? 

A.    Now,  you  understand — 

Q.    Well,  you  understand  the  question? 

A.  I  want  the  question  to  be  thoroughly  clear  that  you  are  not 
leading  me  into  confusion. 

Q.  Well,  Mr.  Schively,  I  would  not  lead  you  into  anjrthlng.  I  am 
here  to  get  the  facts. 

A.  I  am  stating  tuid  have  constantly  stated  that  these  charges  to 
these  companies  were  on  a  flat  basis. 

Bt  Mb.  Lee:     Read  the  question,  Mr.  Stenographer. 

[Stenographer  reads  the  question,] 

A.     I   am  not  testifying — 

Q.    Do  you  understand  the  question  or  do  you  not,  Mr.  Schively? 

A.  I  am  not  up  to  that  by  a  good  deal  yet.  Mr.  Lee,  will  you  let 
me  say  a  word  to  you? 

Q.     If  it  has  any  possible  bearing  on  this  question. 

A.  It  has  a  bearing  on  the  carefulness  that  I  am  making  in  this 
distinction  with  you.  When  General  Atkinson  was  on  the  stand  before 
the  investigating  committee,  you  put  words  into  my  mouth  in  speak- 
ing of  General  Atkinson  that  weren't  there,  and  I  am  now  being  very 
careful  with  you. 

By  Mb.  Lee:  Well,  as  far  as  that  goes,  Mr.  President,  I  think  that 
may  be  stricken.  Counsel  knows  that  I  have  been  fair  all  through  this 
matter,  and  so  does  this  witness.    Mr. — 

By  the  Pbesiding  Offices:     The  answer  may  be  stricken. 

By  Mb.  Lee:     Mr.  Reporter,  you  may  read  the  question. 

[Question  read,] 

A.  Well,  it  is  impossible  to  answer  that  question  without  seeing 
whether  I  have  been  confused  In  my  answers. 

Q.  Well,  to  clear  you  up,  Mr.  Schively,  just  to  show  you  that  I  was 
not  trying  to  trap  you,  you  stated  that  your  construction  of  the  statute 
governing  the  collection  of  examination  fees  was  that  you  could  rea- 
sonably and  legitimately  buy  these  things  and  charge  them  up  to  the 
insurance  company,  especially  so  since  the  companies  very  frequently 
indulged  themselves;  now  you  stated  that  was  your  construction,  and  I 
want  to  know  if  Mr.  Nichols  placed  that  construction  on  it  personally 
or  authorized  you  to  place  that  construction  on  it? 

A.  I  first  want  to  be  understood  as  saying  that  that  was  not  the 
manner  in  which  we  charged  these  companies  for  these  examinations. 

Q.    Charged  the  flat  rate? 

A.  Charged  the  flat  rate.  Now,  when  the  question  of  examination 
should  come  up,  then  I  answer  you  directly  that  that  would  be  the 
interpretation. 

Q.  Do  you  know  whether  or  not  the  Boston  Insurance  Company  or 
the  insurance  company  referred  to  in  article  4,  or  any  of  the  insurance 
companies  mentioned  in  the  depositions  in  evidence  here,  have  with- 
drawn from  this  state? 

A.    Some  have — those  mentioned  in  the  depositions,  you  say? 

Q.    Yes? 

A    I  don't  know  whether  it  refers — 

Q.    Will  you  examine  this  pamphlet  and  state  whether  or  not  the 
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Capital  Life  Insaranee  Company*  of  Denyer,  Colorado,  and  the  Illinois 
National  Fire  Insurance  Company  h^ve  withdrawn  from  this  state? 

A.  The  Capital  Life  has  withdrawn  and  the  Illinois  National  Fire 
Insurance  Company  has  withdrawn. 

Q.  There  are  depositions  In  evidence  here  that  state  that  you  de- 
manded and  received  from  them  $200  as  an  examination  fee.  If  ther 
have  withdrawn  from  the  state,  and  you  never  made  the  examination, 
have  you  refunded  the  money? 

A.    I  have  not. 

Q.    Why  not? 

A.    It  has  never  been  requested  for  me  to  return  it. 

Q.  Does  it  have  to  be  suggested  to  you,  after  you  have  collected 
from  a  company  a  fee  for  an  examination  and  after  the  company  has 
withdrawn  from  the  state,  that  it  is  necessary  for  you  to  refund  the 
money? 

A.  That  was  controlled  by  the  Insurance  department,  of  which  I 
was  not  the  head. 

Q.    How  about  your  part  of  it;  didn't  you  receive  half  of  that  money? 

A.    I  received  half  of  that  money. 

Q.    Didn't  you  write  the  letter  admitting  them? 

A.    I  think  I  did. 

Q.    Didn't  you  grant  them  certificates  of  authority? 

A.  I  think  I  did —  No,  sir;  I  wrote  the  certificates  of  author ity»  with 
the  name  of  Mr.  Nichols  on,  attested  by  my  name. 

Q.    Equivalent  to  the  same  thing,  isn't  it? 

A.  I  don't  think  it  is.  It  admitted  them  to  do  business  in  this 
state. 

Q.  The  name  was  the  name  of  Mr.  Nichols  that  admitted  them,  was 
it? 

A.    Tes. 

Q.    Subscribed  to  by  yourself? 

A.    Yes,  sir. 

Q.  Then,  you  have  $400,  so  far  as  the  evidence  in  this  case  shows 
from  two  companies  in  this  state  that  have  never  been  examined,  and 
you  have  spent  the  money.    That  is  correct? 

A.    That  is  correct. 

Q.  Was  that  your  usual  practice,  Mr.  Schively,  or  was  It  as  deputy 
insurance  commissioner? 

A.    It  was  the  usual  practice  to  collect  this  money  In  advance. 

Q.  Was  it  the  usual  practice  to  collect  money  in  advance  and  when 
the  companies  had  withdrawn  from  the  state  to  keep  that  money  be- 
cause they  hadn't  asked  for  a  refund? 

A.    If  the  company  withdrew,  they  have  not  received  that  money. 

Q.  And  your  interpretation  of  that  statute  was  that  they  weren't 
entitled  to  it? 

A.    The  facts  are  the  interpretation. 

Q.  How  much  money  have  you  got  on  hand  which  has  been  ex- 
tracted from  insurance  companies  for  examinations  and  the  companies 
have  withdrawn  from  the  state  with  no  examination  made? 

A.    I  haven't  got  any. 

Q.    How  much  have  you  spent? 

A.    I  don't  know. 

Q.    Can  you  approximate  it? 

A.    I  cannot 

Q.    How  much  money  do  you  think  was  left  over  above  your  actual 
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and  necessary  expenses  out  of  the  $100  recelyed  from  Mr.  E.  W.  Even- 
son? 

A.    I  don't  know. 

Q.    Can  you  approximate  it? 

A.    I  cannot. 

Q.    Are  you  willing  to  state  that  there  was  or  was  not  any? 

A.    I  am  not  willing  to  state  that  there  was  or  was  not  any. 

Q.    If  there  was  any,  are  you  willing  to  state  what  became  of  it? 

A.  I  don't  know  what  became  of  it»  except  that  all  moneys  re- 
ceived by  me  were  reported  to  Mr.  Nichols. 

Q.  Didn't  you  state  before  the  investigating  committee  of  this 
state,  on  or  about  the  16th  day  of  April,  1909,  that  when  you  made 
examination  charges  and  had  money  left  over  and  above  your  examina- 
tion expenses,  it  was  spent  in  any  way  that  happened  to  occur  to  you? 

A.  What  was  left  over  was  divided  between  Mr.  Nichols  and  myself. 
I  can't  remember  every  statement  I  made  there. 

Q.  Mr.  Schively,  I  will  call  your  attention  to  this  testimony,  given 
by  yourself  before  the  investigating  committee,  or  alleged  to  have 
been  given,  and  ask  you  whether  or  not  you  mi^de  this  statement. 
Going  back  now  a  question  or  two,  in  order  not  to  confuse  the  issue: 
••A.  'If  Mr.  EJvenson  had  said  to  me,  *Here  is  the  law,  why  don't  you 
DDiake  an  Itemized  list  of  this,  then  I  should  certainly  have  given  it  to 
him.'  Q.  *Wa8  it  not  your  duty  to  do  that,  Mr.  Schively,  without  any 
request  from  Mr.  Evenson,  acting  under  the  law?'  A.  'I  did  not  so 
understand  it.'  Q.  You  were  familiar  with  the  law,  were  you  not?'  A. 
•I  didn't  so  Interpret  the  law.'  Q.  'How  many  days  were  you  in  Spo- 
kane on  this  trip?'  A.  'And  I  didn't  so  interpret  It  because  there  was 
no  record  of  the  department  that  I  could  find  of  preceding  administra- 
tions that  left  that  sort  of  an  interpretation.'  Q.  'Were  you  relying 
upon  the  interpretations  of  previous  admininstrations  or  were  you  re- 
l:^g  on  the  law  of  the  state?'  A.  'I  was  relying  on  the  statutes  and 
likewise  relying  on  previous  interpretations.  Now,  I  didn't  mean  to 
say  previous  admininstrations  in  this  way,  because  I  don't  know  any- 
thing about  that.  I  never  talked  with  any  of  those  men.'  Q.  Tou  don't 
know  how  long  this  examination  consumed?'  A.  'No,  I  do  not  I  have 
no  idea  how  long  it  was.'  Q.  'You  could  have  got  more  than  your 
expenses  or  less  than  your  expenses?'  A.  'Yes.'  Q.  *Which  do  you 
think  It  was — more  or  less  than  your  actual  expenses?*  A.  'I  think 
it  would  be  a  quibble  for  me  to  answer  that  by  saying  I  might  have 
gotten  less,  because  I  want  to  say  frankly  to  the  committee  that  I  did  not 
get  less.'  Q.  'In  no  case  did  you  get  less?'  A  'In  no  case  in  this  state 
did  I  get  less.'  Q.  'You  always  put  it  high  enough  to  cover  your  ex- 
penses?' A.  'Yes,  sir.'  Q.  'What  was  done  with  the  balance?*  A. 
The  balance  was  spent  any  way  that  happened  to  occur  to  me.' "  Did 
you  or  did  you  not  give  that  testimony? 

A.    That  sounds  as  though  I  had  given  it. 

Q.     You  are  reasonably  sure  that  you  did? 

A.     Reasonably  sure  that  I  gave  that  testimony 

Bt  Bfa.  Lee:  Now,  if  the  court  please  I  desire  to  take  up  another 
article,  and  I  think  we  had  better  adjourn  at  this  time. 

Bt  the  PBEsroiNo  Officeb:  We  will  adjourn  at  this  time  until  to- 
morrow morning. 

Bt  Senator  Falconeb:  I  would  like  to  make  a  motion  that  after 
today  we  hold  evening  sesions,  from  7:30  to  9:30. 

Bt  Mb.  Isbaxl:  Now,  I  desire  to  object  to  that.  It  is  not  fair.  I 
am  alone  in  this  defense,  and  I  am  introducing  witnesses  in  this  defense, 
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and  before  I  can  Introduce  witnesses  Intelligently  I  have  to  find  oat 
what  they  know,  and  what  they  don't  know,  and  the  only  time  I  haye 
to  do  that  Is  In  the  evening.  If  you  take  my  evenings  away  from  me, 
I  have  got  to  do  it  after  every  one  else  has  gone  to  bed.    It  isn't  fair. 

Bt  Senator  Falconer:  Well,  I  understood  that  Mr.  Israel  was  not 
opposed  to  it  after  today.  If  counsel  for  respondent  objects  to  it,  I 
will  withdraw  the  motion. 

Bt  the  Presidino  Officer:     The  motion  is  withdrawn. 

At  6  o'clock  p.  m.,  the  Senate,  sitting  as  a  court  of  impeach- 
ment, adjourned  until  9:30  tomorrow  morning. 


Senate  Chamber, 
Olympia,  Wash.,  August  24,  1909. 

The  Senate,  sitting  as  a  court  of  impeachment,  convened  at 
9  :S0  a.  m.,  all  members  being  present  except  Senators  Cox, 
Graves  and  Nichols,  excused. 

By  the  President:  The  senator  from  Klickitat,  Senator  Prcsby, 
will  take  the  chair. 

By  Senator  Potts:  Just  a  moment,  Mr.  President,  I  have  a  reso- 
lution to  offer  this  morning. 

By  the  President:  The  senator  will  have  to  have  unanimous  con- 
sent to  introduce  a  resolution  at  this  time. 

[Unanimous  conaenti 

By  the  President:     The  secretary  will  read  the  resolution. 

By  the  Secretary:  Resolution  by  Senators  Arrasmith  and  Wil- 
liams: *' Resolved  ly  the  Senate,  That  Senator  George  U.  Piper  shall 
not  be  permitted  in  the  galleries  of  this  Senate  chamber  during  the 
session  of  this  court;  upon  failure  upon  the  part  of  said  senator  to 
comply  with  this  resolution,  he  shall  be  fined  not  less  than  five  dollars 
nor  more  than  twenty-five  dollars." 

By  Senator  Williams:     I  move  the  adoption  of  the  resolution. 

[Morton  duly  seconded  J] 

By  Senator  Pipfr:  Of  course,  I  am  a  little  sore  about  this  reso- 
lution being  introduced  at  this  time,  but  I  would  like  to  know,  if  I 
pay  the  fine,  may  I  move  up  there?  If  so,  I  promise  I  shall  go  to  the 
gallery  as  often  as  I  choose. 

[Whereupon  the  president  put  the  motion ,  calling  for  the  ayes  (V^ 
nays.} 

By  the  President:     The  resolution  is  carried. 

[Senator  Preshy  assumes  the  chair.} 

By  the  Presiding  Officer:  Mr.  Schively,  you  will  resume  the  wit- 
ness stand. 

[Mr.  Schively  on  the  witness  stand.} 
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CrosS'Examinatian  ( Continued ) — 

By  Mb.  Lee:  Q.  Mr.  Schiyely,  yesterday,  when  we  closed  we  were 
leavins  the  direct  examination  on  article  17,  relating  to  the  examination 
of  the  Washington  Hardware  ft  Implement  Dealers'  Mutual  Fire  In- 
surance Association,  of  Spokane,  Washington.  I  will  ask  you  now, 
in  that  connection,  whether  or. not  when  you  examined  that  associa- 
tion in  Spokane  and  received  one  hundred  dolalrs  from  Mr.  EiVensoii, 
whether  you  then  were  on  a  fifteen  or  twenty-dollar-a-day  expense 
basis? 

A.     I  was  not. 

Q.     What  expense  basis  were  you  on  when  you  made  that  charge? 

A.  I  was  on  the  flat  rate  basis  of  two  hundred  dollars  a  company 
in  Spokane,  with  a  prorating  if  other  companies  were  examined. 

Q.  Did  or  did  not  that  $15  or  $20  a  day  include  actual  living  and 
traveling  expenses? 

A.     That  did  not  include  the  Items  of  expense  at  all. 

Q.     Must  it  not  necessarily  have  included  the  item  of  expense? 

A.     It  did  not. 

Q.  Then  tell  this  Senate  what  it  included  in  the  examination,  If  It 
did  not  include  expense. 

A.  Because  I  charged  it  on  the  policy  of  the  department  to  charge 
a  flat  rate  of  two  hundred  dollars. 

Q.  That  is  not  an  answer  to  the  question.  Will  you  tell  this 
Senate  if  that  two-hundred-dollar  flat  rate  did  not  include  any  items 
of  expense,  as  you  have  Just  said,  what  did  It  include? 

A.  It  included  the  cost  of  examination  of  the  company,  which  was 
placed  at  a  flat  rate  of  two  hundred  dollars. 

Q.    What  did  the  cost  of  the  examination  of  the  company  Include? 

A.     Every  cost  of  the  examination? 

Q.     What  was  the  cost  of  the  examination? 

A.    Whatever  might  arise. 

Q.     What  might  arise? 

A.    Time,   expense,   work. 

Q.  As  a  matter  of  fact,  expenses  were  a  large  portion  of  the  cost 
of  examination — actual  expenses  incurred? 

A.  The  fact  that  the  cost  of  the  examination  was  placed  on  a  flat- 
rate  basis  of  two  hundred  dollars.  This  flat-rate  basis  was  arrived  at 
as  a  departmental  ruling  a  year  before  the — in  the  vicinity  of  a  year 
(it  is  impossible  to  be  exact  as  to  days  or  months  in  that  respect) — a 
year  before  this  company  was  examined. 

Bt  Mb.  Lee:     Read  the  question. 

[Question  read.] 

A.    Certainly. 

Q.  Then  what  do  you  mean  by  telling  this  Senate  a  moment  ago  that 
in  arriving  at  this  flat  rate  expenses  were  not  considered  and  were 
not  a  legitimate  part  of  the  rate? 

A.  I  mean  to  say  to  this  Senate  that  the  policy  was  adopted  of 
charging — 

Q.  I  don't  care  anything  about  what  policy  was  adopted.  In  order 
to  make  myself  intelligible,  I  must  ask  you  again  if  In  this  charge  you 
made  to  Mr.  Evenson  of  one  hundred  dollars  you  did  or  did  not  include 
a  fifteen  or  twenty-dollar-a-day  traveling  expense? 

A.  Now,  in  that  examination  of  that  company  the  matter  of  ex- 
pense was  not  included,  because  it  had  been  settled  as  a  stated  policy 
that  examinations  would  be  two  hundred  dollars. 
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Ql  Then,  if  the  matter  of  expenses  was  not  Included,  what  did  the 
one-hundred-dollar  charge  coyer? 

A.  It  covered  the  cost  of  expense  as  interpreted  hy  the  department 
in  fixing  this  flat  rate,  before  that  examination  was  made. 

Q.  In  other  words,  Mr.  Schively,  you  reason  in  a  circle  and  finally 
come  around  to  the  proposition  that .  this  one  hundred  dollars  did 
cover  expenses  incurred  in  that  examination?  If  it  did  not  coyer 
expenses,  what  else  did  it  cover? 

A.  In  determining  upon  the  costs  or  actions  to  be  taken  in  the 
future,  you  include  everything  that  is  to  be  done.  The  law  makes  a 
certain  statement;  the  law  itself  is  made — 

Q.    What  is  that  statement? 

A.  The  basis  of  the  law  that  governed  that  decision  was  that  com- 
panies  without  a  reserve  should  be  charged  a  maximum  of  two  hundred 
dollars. 

Q.    Now,  you  know  you  are  referring  to  fraternal  companies? 

A.    I  do. 

Q.  You  know  you  have  been  trying  to  bring  into  this  testimony, 
in  direct  and  cross-examination,  the  minimum  in  fraternal.  What 
has  that  to  do  with  this  Evenson  incident?  Was  that  a  fraternal 
organization? 

A.  That  was  the  basis  upon  which  the  policy  of  the  department  was 
made. 

Q.  What  expenses,  if  any,  were  Incurred  in  that  examination  made 
of  Mr.  Evenson's  company,  and  if  so,  did  you  figure  the  expense  on  the 
basis  of  $15  or  $20  a  day? 

A.  I  do  not —  I  did  not  know  what  the  expenses  were,  and  any  way 
in  that  examination  I  did  not  figure  expenses. 

Q.    What  did  you  figure,  then,  if  you  did  not  figure  expenses? 

A.  I  figured  on  a  fiat  rate  of  two  hundred  dollars  in  the  examina- 
tion of  companies. 

Q.  So,  if  you  were  not  put  to  a  dollar  of  expense,  you  would  charge 
two  hundred  dollars? 

A.    If  I  was  not  put  to  a  dollar  of  expense. 

Q.  It  is  your  interpretation  of  the  law  that  when  the  company  is 
examined  the  company  would  have  to  pay  the  actual  and  necessary 
traveling  expenses? 

A.    That  was  not  my  interpretation. 

Q.    Well,  did  you  know  that  law  was  on  the  statute  books? 

A.    I  knew  the  laws  on  the  statute  books. 

Q.  Either  one  of  two  constructions  must  have  been  given — either 
you  did  include  this  in  the  charge  for  examination  or  you  did  not. 

A.  That  instruction  was  given  to  me  as  the  policy  of  the  depart- 
ment, by  the  head  of  the  department. 

Q.    What  did  you  do  with  the  $200  when  you  collected  It? 

A.    I  did  not  collect  $200  from  that  company. 

Q.    I  thought  you  said  a  moment  ago  you  prorated  this  charge. 

A.  I  charged  this  company  one  hundred  dollars  and  another  com- 
pany one  hundred  dollars. 

Q.  Then,  if  you  were  not  put  to  the  expense  of  one  hundred  dollars, 
what  did  you  do  with  the  one  hundred  dollars? 

A.    It  is  impossible  to  go  to  Spokane  without  expense. 

Q.  Then,  you  refute  your  testimony  of  a  moment  ago.  There 
must  have  been  some  expense  on  that  trip. 

A.    I  do  not  refute  that  testimony. 
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By  Mb.  Israel:  I  object  to  this;  this  has  gone  far  enough.  It  is 
mere  badgering  of  the  witness  and  not  cross-examination. 

By  Mb.  Lee:     I  understand  counsel  is  objecting — 

By  the  Pbesiding  Officeb:  I  want  to  allow  you  all  the  latitude  In 
the  world,  but  I  think  you  have  gone  oyer  this  already  the  second  time. 

By  Mb.  Lee:     All  right,  I  will  proceed  on  another  line. 

Q.  Now,  you  have  stated  to  the  Senate,  on  direct  examination  and  at 
▼arious  other  times,  you  were  acting  under  the  advice,  direction  and 
supervision  of  your  superior  officer.  If  you  were  such  a  servant,  why 
did  you  not  turn  over  all  fees  to  your  superior  officer  instead  of  keeping 
half  of  them? 

A.    The  fees  were  turned  over  to  him. 

Q.    They  were  all  turned  over  to  him? 

A.  They  were  not  turned  over  to  him  in  actual  cash,  and  he  hand- 
ing it  back  to  me.    I  reported  to  him  the  money  I  had. 

Q.    And  you  kept  it? 

A.    I  kept  it. 

Q.  Why  did  you  keep  it  If  you  were  acting  under  his  instruction 
as  a  mere  employee  of  the  insurance  commissioner? 

A.  Because  he  told  me  so  to  do,  because  when  examinations  of  a 
company  were  to  be  made  we  were  each  to  pay  our  individual  ex- 
penses out  of  this. 

Q.  In  fact,  you  turned  over  half  and  you  kept  half,  and  from  that 
it  would  seem  that  there  were  two  principals  in  the  insurance  com- 
missioner's department  instead  of  one? 

By  Mb.  Isbael:     I  object  to  that.    That  is  a  matter  of  argument. 
By  the  FBEsmiNO  Officeb:     Yes. 

Q.  In  that  connection,  how  much  of  the  money  was  left  over  from 
the  $100  received  from  Mr.  Evenson? 

A.    I  have  no  idea. 

Q.    Would  you  say  there  was  a  dollar  of  it? 

A.    I  do  not  remember. 

Q.  Do  you  remember  whether  you  gave  a  detailed  statement  of  your 
expenses? 

A.    I  do  not  remember  in  regard  to  that  particular  item. 

Q.    Would  you  say  you  ever  gave  a  detailed  statement  of  expense? 

A.    To  whom? 

Q.  To  Mr.  Evenson's  company  or  any  other  company  you  may  have 
examined? 

A.  I  gave  what  was  the  equivalent,  in  my  estimation,  of  a  detailed 
statement  to  Mr.  Evenson. 

Q.    In  other  words,  the  flat  rate? 

A.    Yes. 

Q.  It  was  your  construction  of  that  law,  then,  that  the  flat  rate 
was  the  equivalent  to  a  detailed  statement? 

A.  All  I  now  remember  of  the  transaction  was —  The  definite  part 
of  the  transaction  was  between  the  company  and  the  examiner.  When 
the  examiner  stated  his  sum  to  the  company,  if  the  company  had  any 
protest  to  make,  it  would  make  it.  If  it  had  no  protest,  it  would  pay  the 
money,  the  company  being  the  one  to  know  whether  the  charge  was 
exorbitant  or  not,  or  proper. 

Q.  You  made  an  examination  of  another  company  at  that  time, 
although  you  do  not  remember  the  name? 

A.    Yes. 
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Q.    Do  you  remember  what  you  charged  the  other  company? 

A.    I  must  have  charged  the  other  company  one  hundred  dollars. 

Q.    Do  you  know  yon  charged  them  more  or  less? 

A.    I  know  I  could  not  have  charged  them  any  more. 

Q.  You  know  you  could  not — you  would  not  have  charged  more  than 
one  hundred  dollars? 

A.    Yes 

Q.  Assuming,  and  giving  you  the  benefit  of  the  doubt,  you  charged 
one  hundred  dollars  each  for  two  companies,  making  two  companies 
in  Spokane,  consuming  on  the  basis  of  this  EiVenson  incident  a  period 
of  four  days,  taking  one  day  to  go  and  one  day  to  return  and  two  days 
to  Spokane,  will  you  explain  how  you  came  to  an  expense  of  $200  in  ex- 
amining these  companies? 

A.    In  order  to  make  an  answer  to  that  question — 

Bt  Mb.  Israel:  I  am  going  to  interpose  an  objection.  Witness  has 
not  stated,  or  attempted  to  state  or  claim  that  he  spent  $200  in  mak- 
ing the  examination.  It  is  putting  words  into  his  mouth  that  he  did 
not  utter  for  the  purpose  of  quarrelling  and  arguing  with  him.  He 
stated  to  counsel  that  he  charged  $200,  irrespective  of  what  the  ex- 
penses were. 

By  the  F*residing  Officer:     The  objection  will  be  overruled. 

Q.  You  state  you  charged  Mr.  Evenson  $100  and  probably  charged 
another  company  $100  in  these  two  examinations  at  the  same  time. 
Now,  inasmuch  as  you  say  you  were  familiar  with  the  law  that  only 
actual  and  necessary  traveling  expenses  could  be  collected,  will  you 
recite  to  the  Senate  what,  If  anything,  there  was  left,  over  your  actual 
and  necessary  traveling  expenses,  out  of  that  $200? 

A.  In  fixing  this  basis  on  a  rate  of  $200,  the  law  specially  stated  that 
the  department  was  limited  in  the  examination  of  a  fraternal  company, 
and  the  fraternal  company  law  was  applied  to  these  without  a  limita- 
tion of  $200 — was  placed  upon  the  department.  That  meant  that  if 
the  department  was  going  to  examine  a  company  in  New  York  or  Iowa 
or  Texas,  it  could  not  charge  that  company  more  than  $200  This  must 
necessarily  be  at  a  loss  to  the  examiner.  In  estimating  the  entire  pro- 
position, so  that  the  examiners  would  not  meet  with  any  loss,  that 
flat  rate  of  $200  was  established  universally,  so  that  if  there  was  any 
profit  in  an  examination  in  Spokane  it  would  be  more  than  lost  or  at 
least  would  be  met  by  a  visit  to  New  York  or  Iowa  or  some  other  place. 
We  were  establishing  a  policy  that  was  to  cover  all  of  these  matters. 
Now,  that  is  as  plain  as  I  can  make  it. 

Q.    How  many  visits  did  you  make  to  New  York  and  other  places? 

A.     I  cannot  say. 

Q.  Do  you  know  that  only  one  such  visit  was  made  in  the  year 
1905? 

A.  Mr.  Nichols  sent  his  son  with  me  in  1901.  In  1902,  I  think,  Mr. 
Nichols  went  with  me.  Mr.  Nichols  and  myself  went  two  or  three  or 
four  times  back  east.  Mr.  Nichols*  son  was  sent  with  me  once.  Mr. 
Nichols  took  Mr.  Nlles  with  him  once  or  twice.  He  sent  Mr.  Niles  and 
Mr.  Hickey  once,  when  I  was  not  sent,  and  I  think  I  sent  Mr.  Nllefl 
once  myself,  and  the  entire  transaction  on  all  these  was  based  on  the 
stated  sum  fixed  In  the  fraternal  law. 

Q.    That  $200  basis? 

A.    On  the  basis  of  the  law. 

Q.  In  other  words,  the  $200  charge  was  made  during  your  entire 
admininstration  as  deputy  insurance  commissioner? 

A.    In  the  first  visit  I  made,  I  testified  before,  and  I  now  repeat- 
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in  the  first  ylsit  we  prorated  this  matter,  and  in  our  prorating  the 
expense  we  discovered  the  average  cost  was  $200;  then,  after  this  con- 
versation with  Attorney  General  Atkinson,  when  we  came  to  put  it 
on  a  flat  basis,  here  was  the  statement  of  the  law  on  the  one  side,  and 
enforcing  it,  or  indorsing  it,  or  bearing  it  out,  was  the  experience  we 
had  in  prorating  these  companies. 

By  Mb.  Isbael:     I  submit  that  is  an  answer. 

Bt  Mb.  Lee:  Q.  It  is  not  an  answer.  Tou  have  stated  that  on  these 
triim  east  Mr.  Nichols  sent  his  son  on  one  of  them;  that  you  prorated 
them — I  want  to  know  how  you  arrived  at  the  $200  basis  in  1901? 

A.  In  1901  when  we  were  back  there  and  found  out  what  our  ex- 
penses were  we  charged  the  pro  rata  expenses. 

Q.     Did  you  or  did  you  not  arrive  at  a  $200  basis  in  1901? 
A.     We  arrived  at  Uiat  basis  after  our  experience  in  1901. 
Q.     When  did  you  arrive  at  that  basis? 
A.     Some  time  after  our  return  from  that  visit. 
Q.     How  long  after  that? 

A.  After  that  visit,  Mr.  Nichols'  son  and  myself  were  personally 
out  of  pocket 

Q.  I  don't  care  about  your  being  out  of  pocket.  How  long  after 
that  visit  did  you  arrive  at  this  flat  rate  of  $200? 

A.  We  did  not  arrive  at  the  flat  rate  of  $200.  We  arrived  at  the  pro- 
rating expense  of  $200 — we  arrived  at  the  flat  rate  of  $200  in  our  con- 
duct up  to  1905  as  the  result  of  that  experience  writing  companies  to 
what  would  be  the  general  cost  of  an  examination. 

Q.    All  right.    We  will  pass  to  article  19.    On  the  12th  day  of  June, 
1906,  you  made  an  examination  of  the  Farmers'  Mutual  Live  Stock 
Insurance  Company,  of  Spokane,  Washington. 
A.    On  what  date? 

Q.    On  the  12th  day  of  June,  1906.    Tou  got  one  hundred  dollars. 
What  other  company  did  you  examine  while  in  Spokane? 
A.    I  do  not  remember. 

Q.    Do  not  know  whether  or  not  yoii  examined  any? 
A.    If  the  charge  for  that  company  was  only  one  hundred  dollars, 
there  must  have  been  more  than  that  company. 

Q.  Suppose  there  had  been  more  than  two  companies,  would  you 
have  charged  each  one  hundred  dollars? 

A.    We  would  prorate  between  the  companies. 
Q.    Did  you  ever  charge  any  companies  In  Spokane  on  the  basis 
of  $50  a  day? 

A.    I  think  I  did— $50  a  day. 
Q.    $50  a  day? 

A.  The  examination  fee  of  the  Falls  City  Fire  Insurance  Com- 
pany was  $50.    That  included  the  expenses  of  the  entire  trip. 

Q.    Will  you  say  how  long  you  were  in  making  this  examination 
of  Mr.  Ligget's  company? 
A.    I  do  not  remember. 
Q.    Approximate  the  time. 

A.  I  imagine  I  was  there  with  the  company  off  and  on  for  fully  a 
day,  if  not  two  days. 

Q.  Have  you  presented  any  detailed  list — did  you  present  any 
detailed  list  to  the  company  at  that  time,  before  you  were  paid? 

A.  I  presented  to  the  company  what  I  have  exhibited  as  a  de- 
tailed list  of  expenses,  but  what  I  mean  as  a  detailed  list  of  expenses 
naturally  did  cover  the  cost  of  examination. 
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Q.  On  this  date  you  also  were  familiar  with  the  law  which  goyemed 
yourself  and  Mr.  Nichols? 

A.    I  was. 

Q.    What  was  your  construction  of  the  law? 

Bt  Mb.  Isbael:     Tou  have  been  all  oyer  that. 

Bt  Mb.  Lee:  This  is  an  independent  issue,  your  honor.  I  have 
the  right  to  cross-examine  on  this. 

Bt  the  PBESIDII70  Ofticeb:     Go  ahead  and  answer. 

Q.    You  did  not  make  any  detailed  list  of  expenses  at  this  time? 

A.  I  gave  to  the  company  a  voucher  covering  the  cost  of  examina- 
tion. 

Q.    Was  that  your  construction  of  the  law? 

A.  That  was  placing  there  the  cost  of  examination  based  on  that 
flat-rate  basis. 

Q.  Now,  on  a  subsequent  date,  and  on  October  9th,  1906,  you  as- 
sisted the  Idaho  insurance  commissioner? 

A.    I  did. 

Q.  You  were  then  acting  as  deputy  insurance  commissioner,  or  were 
you  acting  as  an  insurance  expert? 

A.  I  was  acting  as  deputy  insurance  commissioner,  and  as  the 
friend  of  the  company,  it  being  a  Washington  company,  in  watching 
its  Interests  in  its  desire  to  enter  the  State  of  Idaho. 

Q.    Did  you  receive  any  compensation  from  Mr.  Ligget? 

A.    I  did. 

Q.    How  much? 

A.    I  do  not  remember. 

Q.    You  do  not  remember? 

A.    I  do  not 

Q.    Can  you  approximate  it? 

A.    I  do  not  remember  what  Mr.  Ligget  gave  me. 

Q.    Was  it  more  or  less  than  one  hundred  dollars? 
*    A.    I  do  not  remember. 

Q.  As  a  matter  of  fact,  don't  you  know  you  got  just  one-half  of 
that  three-hundred-dollar  charge? 

A.    As  a  matter  of  fact,  I  don't  know  what  Mr.  Ligget  gave  me. 

Q.  If  he  gave  you  anything,  did  he  give  it  to  you  as  deputy  In- 
surance commissioner  or  as  an  expert? 

A.  He  gave  it  to  me  for  the  work  that  was  done  there — for  my 
being  there  and  giving  my  assistance  both  to  him  and  the  company. 

Q.    How  much  time  did  It  take? 

A.    I  do  not  remember. 

Q.    Can  you  approximate  it? 

A.    Probably  a  day. 

Q.  You  were  not  so  busy  but  what  you  could  give  your  serrioes 
there  to  Mr.  Ligget. 

A.  I  had  concluded  with  the  Pacific  Live  Stock  Association  and  wtf 
on  my  way  home  and  stopped  over  to  aid  in  this  work  at  the  request 
of  the  company. 

Q.  On  April  16th,  1907,  you  testified  in  your  direct  examlnaticm 
you  examined  the  records  and  securities  of  the  Walla  Walla  Fire  In- 
surance Company? 

Bt  Mb.  Isbael:     What  article  is  that? 

Bt  Mb.  Lee:     Article  20. 
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Q.    You  received,  did  you  not,  a  fee  of  $200? 

A.    What  date  la  this? 

Q.  April  16th,  1907.  Did  you  examine  the  Walla  Walla  Fire  In- 
surance Company? 

A.    Tea,  sir. 

Q.    Did  you  make  any  detailed  list  of  expenses  at  that  time? 

A.    I  gave  the  usual  youcher  to  the  company. 

Q.    You  gave  the  usual  voucher,  the  usual  flat-rate  basis? 

A.    Yes,  sir. 

Q.    Do  you  know  what  your  expenses  were  on  that  trip? 

A.    I  do  not 

Q.  Did  you  call  in  any  other  expert  assistants  to  help  you  make 
that  examination? 

A.    I  did  not. 

Q.  Then  you  were  confined  in  your  expenses  to  traveling  and  liv- 
ing expenses  on  that  trip? 

A.    I  was. 

Q.    How  long  were  you  there? 

A.    I  do  not  now  remember. 

Q.    Can  you  approximate  it? 

A.    Not  over  two  days,  or  three  at  the  most. 

Q.  In  all  probability  there  was  a  hundred  dollars  or  so  left  over 
from  this  examination? 

A.    I  do  not  remember. 

Q.    Assuming  that  there  was,  what  did  you  do  with  the  balance? 

A.  I  reported  the  transaction  to  the  secretary  of  state,  because 
he  was  insurance  commissioner. 

Q.    Did  you  divide  the  balance  with  Sam  this  time? 

A.    I  reported  the  transaction  to  Mr.  Nichols. 

Q.  What  did  he  say  when  you  reported  the  transaction  to  him? 
Did  you  go  in  and  say,  "Nichols,  I  made  an  examination  on  the  flat 
rate  of  two  hundred  dollars,  and  I  have  one  hundred  dollars  left"  Was 
that  your  report? 

A.  If  that  was  the  case,  I  would  have  so  reported  it.  Whatever  was 
the  case,  I  reported  it 

Q,    Whatever  was  left  you  divided? 

A.    Yes,  whatever  was  left  we  divided. 

Q.  Tell  the  Senate  why  you  did  not  turn  It  back — back  to  that 
company? 

Bt  Mb.  Israel:  He  has  been  telling  the  Senate  for  two  days  that 
he  did  not — 

Bt  Mb.  Leb:  This  witness  has  stated  that  he  was  familiar  with 
the  law;  but  in  order  to  avoid  quibble  I  will  withdraw  the  question. 

Bt  the  Pbesidino  Officeb:  I  think  the  Senate  comprehends  the 
position. 

Bt  Mb.  Israel:     I  will  state  now  to  counsel  we  are  not  explaining — 

Bt  Mb.  Lee:     I  object  to  any  discussion. 

Bt  Mb.  Isbakl:     All  right;  I  won't  even  make  the  admission. 

Q.  Now,  Mr.  Schlvely,  on  a  subsequent  date  and  about  four  months 
later,  on  July  27th,  1907,  you  made  another  examination.  Do  you 
know  what  you  charged  for  the  second  examination? 

A.    I  did  not  make  any  charge  whatever.     At  the  conclusion  of 
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the  work,  Mr.  Holloway,  the  president  of  the  company,  came  and 
handed  me  a  check  for  $200.00. 

Q.  In  that  subsequent  examination,  were  you  acting  as  deputy  in- 
surance commissioner  or  as  insurance  expert? 

A.  The  Walla  Walla  Fire  Insurance  Company  was  desirlous  of 
entering  a  number  of  other  states.  It  would  require  certain  certi- 
ficates from  the  department. 

Q.    Now,  Mr.  Schively,  will  you  try  and  answer  my  question? 

A.    I  am  endeavoring  the  best  I  can  to  answer  that  question. 

Bt  the  Pbesiding  Officeb:     Let  him  go  on. 

A.  It  would  require  certain  certificates  from  the  insurance  de- 
partment as  Uie  insurance  department  It  required  certain  expert 
knowledge  that  it  did  not  have  in  its  office  with  respect  to  the  different 
rates  of  reinsurance  reserve.  It  wanted  the  insurance  department 
both  as  the  insurance  department  and  it  wanted  the  knowledge  that 
the  deputy  insurance  commissioner  had  concerning  these  matters;  it 
wanted  his  help  in  making  out  reports  to  send  to  these  other  states 
that  it  was  desirious  of  entering.  Mr.  Holloway  wrote  and  asked  if 
I  would  come  over  and  give  him  this  information  and  perform  the 
official  work  at  the  same  time.  It  was  looked  upon  by  myself  as  being 
both  official  and  helpful  on  the  part  of  the  department.  I  went  over 
there  and  did  the  work  that  was  required,  and,  without  the  mention  of 
costs  or  anything  else,  Mr.  Holloway  handed  me  a  check  for  $200.00 
and  that  closed  the  incident. 

Q.  Did  you  receive  that  $200.00  in  your  official  or  your  personal 
capacity? 

A.  I  received  the  $200.00,  if  it  is  possible  for  you  to  understand  it, 
in  the  double  capacity,  but  I  reported  it  as  I  say  to  Mr.  Nichols. 

Q.    Did  he  get  any  of  that  money? 

A.    If  there  was  any  left,  he  did.    If  there  was  not,  he  did  not 

Q.    How  long  were  you  there  in  that  examination? 

A.    I  do  not  remember — a  day  or  so. 

Q.  So,  if  you  were  as  an  expert,  you  were  neglecting  your  duties 
as  deputy  insurance  commissioner,  were  you  not? 

A.    No,  sir. 

Q.  Then  you  must  have  been  there  as  deputy  insurance  commis- 
sioner in  making  that  examination? 

A.  Not  necessarily.  In  looking  after  the  interests  of  the  companies 
of  the  State  of  Washington  I  can  act  both  in  an  official  and  personal 
capacity. 

Q.  Now,  Mr.  Schively,  in  connection  with  article  21,  there  is 
some  more  expert  service  and  assistance  that  you  rendered  Mr.  Wagnon, 
of  Portland.    How  much  did  you  charge  for  that,  do  you  remember? 

A.    $200.00. 

Q.    Did  you  divide  that  with  Mr.  Nichols? 

A.  Whenever  there  was  an  income  that  was  personal,  every  time 
it  was  reported  to  Mr.  Nichols.  If  there  was  anything  left.  Mr. 
Nichols  received  his  share  and  I  mine,  because  if  future  exwnlna* 
tlons  were  to  be  made,  that  would  be  a  persona]  loss;  this  profit  i' 
there  was  one,  would  meet  that  personal  loss  and  the  whole  field  of 
operations  would  be  covered.    Now,  that  is  as  plain  as  I  can  make  it 

Q.  Now,  Mr.  Schively,  I  omitted  one  article  here,  before  passing  to 
article  22.  You  charged  Mr.  Philip  Harding  $200.00  for  examining  tbe 
Western  Union  Life  Insurance  Company,  of  Spokane,  on  or  about 
December  12th,  1906,  did  you  not? 

A.    I  suppose  so;  I  don't  remember  the  dates. 
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Q.    Do  you  know  whether  you  did  or  not? 

A.  I  know  that  I  examined  the  company;  Just  what  date,  I  am  not 
certain. 

Q.    Do  you  know  what  amount,  if  any,  you  got? 

A«    $200.00. 

Q.    Well,  you  are  sure  about  that,  are  you  not? 

A.  I  am  sure  of  that,  if  the  Western  Union  Life  was  examined 
alone.  If  there  were  other  companies  examined  at  that  time,  then  it 
was  otherwise. 

Q.  Do  you  remember  stating  to  Mr.  Harding  that  your  usual  charge 
was  $50  a  day,  and  inasmuch  as  it  took  a  day  to  go  and  a  day  to  re- 
turn  and  two  days  there,  it  would  be  four  times  $50  or  $200.00? 

A.  It  covers  the  general  proposition  with  Mr.  Harding  I  have 
gone  over  this — the  charging  of  a  flat  rate  of  $200.00 — and  then  I 
may  have  said  to  him  something  of  that  nature;  that  even  at  $50.00  a 
day,  that  would  not  be  an  expensive  cost,  for  we  had  estimated  that  it 
would  be  four  days  in  the  transaction. 

Q.  That  was  on  the  flat  basis  of  $200.00  that  you  arrived  at  be- 
cause of  this  so-called  departmental  policy,  was  it? 

A.    Yes,  sir. 

Q.  Did  you  present  any  statement  of  expenses  to  Mr.  Harding  at 
that  time? 

A.    I  gave  to  Mr.  Harding  a  voucher. 

Q.    And  that  was  all? 

A.     Yes,  sir. 

Q.  In  May,  190S,  you  made  another  examination  and  charged  him 
$35.00.  Why  was  it  that  you  charged  him  $200.00  in  one  case  and 
$35.00  in  another? 

A.  My  memory  of  that  transaction  is  this:  that  I  was  in  Spo- 
kane for  some  other  purpose.  I  think  that  the  Republican  state  con- 
vention was  meeting  in  Spokane  at  that  time.  If  that  is  not  the  oc- 
casion demanding  my  presence,  there  was  some  other  reason  for 
which  I  was  there  in  an  entirely  and  absolutely  personal  nature.  I 
met  Mr.  Harding  on  the  street  and  he  told  me  that  they  were  about 
to  enter  Montana  and  that  there  was  to  be  a  meeting  of  the  commis- 
sioners of  Montana  or  Idaho  or  something — it  is  impossible  to  detail 
the  actual  conversation — but  that  for  some  reason  that  examination 
of  the  other  departments  was  not  to  be  held,  but  that  he  had  had  a 
statement,  prepared  by  some  expert  accountants  in  Spokane,  and  he 
wanted  me  to  verify  their  statement,  so  that  if  the  matter  should 
come  before  the  department  at  any  subsequent  time  the  verification  or 
the  certification  could  be  made.  I  went  up  to  the  ofllce  of  the  company 
and  did  the  work  that  he  requested  me  to  do,  and  he  said,  '*What  is 
the  cost  of  this?"  And  I  said  to  him,  "Mr.  Harding,  I  am  here  on  per- 
sonal matters,  and  will  not  charge  you  anything  for  this."  I  had 
previously  given  them  an  examination  for  $200.00,  and  Mr.  Harding 
said  to  me  words  to  this  effect,  that  I  had  been  doing  this  at  his  re- 
quest, and  that  his  company  was  not  in  the  habit  of  making  people 
work  for  them  and  giving  them  nothing.  And  he  said,  "I  want  to  give 
you  something  for  this.  Will  $35.00  cover  it?"  I  said,  "$35.00  will  cer- 
tainly cover  it,  since  I  did  not  care  for  anything."  And  he  gave  me 
the  check  for  $35.00.  That  is,  to  the  best  of  my  knowledge,  the  oc- 
currence. 

Q.  But  you  do  not  swear  that  you  did  not  demand  this  of  him 
first,  did  you? 

A.    I  am  perfectly  willing,  so  far  as  my  memory  goes,  to  absolutely 
swear  that  I  did  not  demand  that  of  him  first 
—40 
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Q.    Then,  if  his  testmony  was  to  thts  effect,  he  must  be  mistaken? 

Bt  Mb.  Israel:  That  is  a  matter  of  record,  your  honor,  what  that 
witness  testified. 

By  Mb.  Lee:  Well,  counsel  has  adopted  that  mode  of  argument  all 
through  this  trial. 

Bt  Mb.  Isbael:  You  never  heard  me  ask  a  question  of  that  kind  in 
my  life. 

Bt  Mb.  Lee:     We  will  withdraw  the  question  to  avoid  difficulty. 

Q.  Now,  Mr.  Schively,  you  examined  the  company  with  which  Mr. 
Tebbins  is  connected  and  charged  him  $50.00,  didn't  you? 

A.    Yes,  sir. 

Q.    Did  you  present  him  with  a  list  of  detailed  expenses? 

A.    I  presented  the  usual  voucher. 

Q.  You  knew  the  law  at  that  time,  did  you  not,  that  the  insurance 
commissioner  or  his  deputy  was  required  to  make  the  statement  of 
expenses  of  the  examination? 

Bt  Mb.  Isbael:     We  admit  that  he  did. 

Bt  Mb.  Lee:     I  want  him  to  answer. 

A.    I  knew  that  law. 

Q.  Now,  in  connection  with  article  23,  you  testified  that  Mr. 
Best  came  to  your  office  and  made  some  objection  about  the  repre- 
sentations that  had  been  made  to  the  Atlas  Insurance  Company,  of 
Des  Moines,  and  thereupon  you  stated  to  him  that  inasmuch  as  he  was 
connected  with  the  publication  of  the  Best  manual,  either  directly  or 
indirectly,  and  was  an  expert  in  the  insurance  world,  on  account  of  hifl 
opinion,  you  would  let  his  company  in  for  $35;  that,  subsequently, 
was  done,  wasn't  it,  Mr.  Schively? 

A.  No,  that  is  not  it;  it  was  subsequently  done,  Mr.  Lee,  but  I 
do  not  remember  to  have  ever  had  any  conversation  with  Mr.  Best  as  to 
the  Atlas  Insurance  company. 

Q.  Yes,  though  subsequently,  a  number  of  companies  with  which 
Mr.  Best  was  identified. 

A.  And  especially  the  North  Coast  Fire,  I  think.  The  conversa- 
tion was  substantially  the  same. 

Q.  Did  you  go  to  see  Mr.  Nichols  about  that  or  did  you  tell  him  that 
you  would  reduce  the  charge  yourself? 

A.  We  had  already  covered  that  proposition  with  Mr.  Nichols. 
The  origliial  idea  of  placing  this  $200  fee  was  to  keep  out  companies 
that  were  shown  up  as  wildcats  or  experiments  or  something  of  that 
kind. 

Q.  Well,  now,  we  have  gone  over  that  I  don't  care  for  a  recital  of 
that.  I  don't  care  to  Interrupt  you  except  to  come  back  to  the  ques- 
tion: Did  you  or  did  you  not,  after  this  conversation  with  Mr.  Best, 
go  to  Mr.  Nichols  and  tell  him  about  the  reduction? 

A.    With  respect  to  this  individual  company? 

Q.  Exactly,  or  certain  other  companies  with  which  Mr.  Best  was 
identified? 

A.    That  was  not  necessary.     Mr.  Nichols — 

Q.  I  don't  care  what  is  necessary.  Did  you  or  did  you  not  go  to 
Mr.  Nichols? 

Bt  the  Pbesidino  Officeb:     Answer  the  question. 

A.    As  to  that  individual  case,  I  do  not  remember. 
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Q.  So  if  you  did  make  this  reduction,  it  was  on  your  own. respon- 
sibility at  that  time,  as  deputy  insurance  commissioner,  wasn't  it? 

A.  It  was  on  my  own  understanding  of  what  Mr.  Nichols  re- 
quired. 

Q.    All  the  time  goes  back  to  Mr.  Nichols,  doesn't  it? 

A.  I  never  did  anything  in  the  department  without  consulting  Mr. 
Nichols. 

Q.  What  right  had  you,  as  deputy  insurance  commissioner  of 
the  State  of  Washington,  to  make  any  graduated  charges  of  $35.00  to 
one  company,  $135.00  to  another  and  $235.00  to  another? 

A.  Because  it  was  all  consistent  with  the  plan  as  outlined  and  with 
the  orders  as  given. 

Q.    It  was  all  consistent  with  the  departmental  policy? 

A.     It  was  all  consistent  with  the  departmental  policy. 

Q.  The  Atlas  Insurance  Company  has  since  entered  the  State  ^f 
Washington — recently — hasn't  it? 

A.    It  has. 

Q.    Do  you  know  what  entrance  fee,  if  any,  it  paid? 

A.     $35.00. 

Q.     Why   didn't   it   pay   $235.00? 

A.  Because  the  Atlas  Insurance  Company  entered  under  the  pre- 
sent administration,  and  the  policy  of  the  present  administration  is 
to  go  and  examine  the  companies  as  rapidly  as  possible,  the  legislature 
having  given  an  examiner  for  that  very  purpose. 

Q.  Now,  Mr.  Schively,  after  the  Atlas  Insurance  Company  had  been 
entered  by  Mr.  Best,  at  the  time  of  your  conversation  with  Mr.  Best, 
it  would  have  been  entered  for  $35.00,  wouldn't  it? 

A.  It  would,  if  in  that  conversation  Mr.  Best  and  myself  dis- 
t:us8ed  the  Atlas. 

Q.  So  there  would  not  have  been  any  difficulty  between  that  ad- 
mininstration  and  this  one  over  that  company  if  it  had  been  entered 
at  that  time,  would  there? 

A.  There  would  have  been  a  difference  in  the  operation,  if  Mr.  Best 
figured  in  the  application. 

Q.  Now,  Mr.  Schively,  one  or  two  questions  before  concluding: 
Tou  were  extremely  busy  in  1904,  1905  and  1906,  so  that  these  examina- 
tions could  not  be  made,  weren't  you? 

A.     In  1905,  1906  and  1907. 

Q.  I  will  ask  you  if  about  that  time  you  spent  six  weeks  or  so  cam- 
paigning outside  of  the  State  of  Washington? 

A.     I   did   not. 

Q.  Have  you  spent  any  time  since  1904  outside  of  the  State  of 
Washington  campaigning? 

A.    Since  1904,  not  to  the  best  of  my  knowledge. 

Q.  Before  1904  and  since  your  connection  with  the  department,  as 
-deputy  insurance  commissioner? 

A.    Before  1905  I  canipaigned  frequently  in  the  east. 

Q.    In  what  year  since  you  have  been  deputy? 

A.  Since  I  have  been  deputy,  up  to  and  including  1904.  Not  since 
1904,  to  the  best  of  my  knowledge,  when  the  increased  work  of  the 
department  prevented  me. 

Q.  How  much  time  did  it  consume  from  your  olfice  while  you  were 
east  campaigning? 

A.  Probably  six  weeks  or  so,  and  that  was  before  the  increased 
vork  of  the  department. 

Q.    Tes,  I  understand.    Mr.  Schively,  in  one  of  the  depositions  in 
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evidence  here — ^and  you  have  testified  about  your  verification  of  re- 
port on  direct,  so  I  take  it  is  proper  to  ask  this  question  simply  as  a 
matter  of  explanation — you  say  that  this  cost  for  verification  of  re- 
port when  once  borne  will  not  be  duplicated  again.  Will  you  explain  ta 
the  Senate  what  that  means? 

A.  I  simply  meant  to  say  that  when  a  company  was  once  ex- 
amined by  the  department  that  that  examination  would  not  be  du- 
plicated— that  the  company  need  not  fear  that  we  would  come  every 
year  to  the  company,  charging  it  $200.00  this  year  and  then  $200.00  the 
next  year.  I  simply  meant  to  say  to  the  company  that  a  visit  to  the 
company  having  once  been  made,  would  be  all  that  would  be  charged  to 
the  company. 

Q.  In  other  words,  if  they  were  examined  once  they  would  never 
be  examined  again? 

A.  That  thereafter,  if  examination  was  made,  the  examination 
would  be  made  in  such  a  way  as  not  to  charge  it  against  that  individual 
company. 

Q.    Against  what  company  would  it  be  charged? 

A.  It  would  be  charged  against  the  companies  that  were  doing 
business  at  that  time. 

Q.  Tou  testified  that  this  flat  rate  of  $200.00  was  reached  at  a 
consultation  with  Mr.  Nichols  and  based  upon  frequent  trips  to  the 
east.  Is  it  not  a  fact  that  only  in  1905  and  on  one  or  two  other  oc- 
casions you  did  make  such  trips? 

A.  I  do  not  remember  to  have  made  such  trip  in  1905.  The  trips 
were  made  before  that.  Mr.  Nichols  and  myself  have  not  gone  back 
east  on  regular  examination  trips  since  1905;  that  I  remember. 

Q.  Don't  you  know  that  in  1905  you  and  Mr.  Nichols  examined 
thirteen  insurance  companies,  in  the  United  States,  covering  seven 
states,  and  that  it  only  took  you  three  weeks? 

A.    I  do  not  remember  as  to  that  fact. 

Q.    Tou  don't  remember  that  transaction? 

A.    I  don't  remember  what  year. that  was  in. 

Q.    Can  you  approximate  it? 

A.  Mr.  Nichols  and  myself  frequently  went  back  east  together. 
Just  what  years  we  went.  I  am  unable  to  say.  We  have  not  gone 
within  the  past  two  or  three  years,  the  increasing  work  of  the  de- 
partment preventing. 

Q.    Don't  you  know  that  this  trip  was  made  in  1905? 

A.  I  do  not  know  whether  that  special  trip  was  made  in  1905.  I 
think  that  that  special  trip  was  made  in  1904. 

Q.  State  to  the  Senate  whether  or  not  in  1905  and  between  the  18th 
day  of  September  and  the  7th  day  of  October,  you  examined  the  fol- 
lowing companies:  American  Benevolent  Association,  of  St.  Lonis; 
Missouri  State  Life  Insurance  Company,  of  St.  Louis;  Royal  Fraternal 
Union,  of  St.  Louis;  U.  S.  Casualty  Company,  of  New  York;  Mutual  Re- 
serve Life  Insurance  Company,  of  New  York;  Lumber  Insurance  Com- 
pany, of  New  York;  Subscribers  to  the  U.  S.  Lloyd's.  New  York;  Se- 
curity Life  &  Annuity  Company,  Philadelphia;  New  Jersey  Plate  Glass 
Insurance  Company,  Newark;  American  Assurance  Company,  Phil- 
adelphia; American  Bonding  Company,  Baltimore;  Order  of  United 
Commercial  Travelers  of  America,  Columbus,  Ohio;  and  North  Ameri- 
can Accident  Insurance  Company,  of  Chicago? 

A.  I  remember  that  Mr.  Nichols  and  myself  at  various  times  have 
examined  the  most  of  those  companies.  I  do  not  remember —  I  am 
quite  sure  that  the  records  will  show  that  the  majority  of  those  ex- 
aminations were  made  in  1904. 
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Q.  Didn't  you  say  yesterday  that  to  examine  each  company  would 
take  approximately  thirty  days  where  it  was  in  a  foreign  state? 

A.     I  do  not  remember  to  have  made  that  statement. 

Q.  Well,  what  statement  did  you  make,  now,  about  that  examina- 
tion? 

A.  I  said  that,  approximately,  in  the  trips  back  east  examining  all 
these  companies  we  never  went  to  examine  one  company  together,  leav- 
ing the  others  out.  Did  you  say  that  those  examinations  were  made  in 
1905  of  all  of  those  companies? 

Q.  I  am  asking  you  if  you  made  them  in  1905  on  the  dates  men- 
tioned ? 

A.     I  think  the  majority  of  those  examinations  were  made  in  1904. 

Q.     Would  you  say  that  they  were  not  made  in  1905? 

A.  No,  I  am  not  certain  as  to  that,  but  I  am  quite  certain  that 
the  examinations  of  those  were  made  in  1904. 

Q.  Do  you  remember  what  amounts  you  got  from  each  of  these 
thirteen  companies? 

A.  I  do  not  remember.  Mr.  Nichols  was  present  on  that  trip  and 
the  financial  transaction  was  with  him. 

Q.  And  even  if  he  was  not  present,  he  was  considered,  as  I  under- 
stand you,  as  always  being  constructively  present? 

A.  He  was  constructively  present,  because  these  charges  were  made 
on  that  flat-rate  basis  as  always  explained. 

Q.  Mr.  Schively,  your  last  report,  which  was  presented  to  you  on 
direct  examination,  shows  that  sixty-eight  companies  have  been  ad- 
mitted in  the  last  two  years — I  mean  sixty-eight  foreign  companies, 
outside  of  companies  doing  business  in  this  state  which  were  ad- 
mitted. Do  you  know  whether  or  not  $200.00  was  collected  from  each 
of  those  sixty-eight  companies? 

A.  That  were  admitted?  I  know  that  the  $200.00  was  not  col- 
lected from  each  company. 

Q.    Then,  why  wasn't  it  collected  from  each  company? 

A.  Because  there  are  various  reasons  why  some  companies  would 
not  be  charged  this  $200.00. 

Q.     Now,  Mr.  Schively — 

By  Mb.  Israel:  Just  answer  the  question.  He  has  asked  the  ques- 
tion.   Answer  it,  why  they  were  not  charged. 

A.     For  varj^ous  reasons. 

By  Mb.  Isbael:     Well,  tell* him. 

Q.  Just  one  moment,  before  you  explain,  then  you  can  explain; 
out  of  these  sixty-eight  companies  there  were  none  of  them  doing 
business  in  San  Francisco  or  admitted  from  San  Francisco? 

A.  I  would  not  know  as  to  that  fact  unless  I  would  see  the  com- 
Iianies. 

Q.  Now,  go  ahead  with  your  explanation,  and  state  how  much,  if 
you  know,  was  collected  from  them? 

A.  It  must  be  clear  that  this  advance  fee  was  collected  for  the 
purpose  of  keeping  out  what  would  seem  to  the  department  as  a  wildcat 
company,  or  rather  experimental  company,  or  a  company  that  for  some 
reason  should  be  kept  out  for  the  time  being — some  barrier  raised. 
Now,  that  being  the  real  purpose  of  the  advance  cost,  you  can  readily 
conceive  that  there  were  companies  to  which  this  rule  would  not  apply; 
for  instance,  companies  suggested  by  Mr.  Best.  His  knowledge  was 
better  than  the  knowledge  in  the  department.  Now,  therefore,  we 
would  not  charge  companies  brought  in  by  Mr.  Best  this  advance  fee 
of  $200.00.    His  recommendation  was  equivalent  to  the  $200.00.    Then, 
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again,  managers  or  special  agents  would  become  desirious  to  introduce 
companies  who  would  not  be  absolutely  on  the  same  basis  with  the 
department  as  Mr.  Best.  Their  companies  would  not  be  charged  this 
advanced  fee  of  $200.00.  In  other  cases,  agents  or  managers  or  officers 
would  come  to  the  department  and  say  that  they  wanted  to  report  for 
examination,  would  cheerfully  pay  the  examination  fee  when  it  was 
made,  would  be  willing  to  give  any  guarantee  that  the  department 
asked  with  respect  to  the  examination  and  the  pay;  companies  of  that 
kind  would  not  have  put  upon  them  this  advance  fee  of  the  $200.00. 
While  it  was  the  policy  of  the  department,  there  were  many  exceptions 
made  because  of  these  reasons  which  I  have  now  stated. 

Q.  Well  now,  in  view  of  that  explanation,  I  will  ask  you  how  many 
of  these  sixty-eight  companies  were  indorsed  by  Mr.  Best? 

A.  Well  now,  it  is  impossible  for  me  to  itemize  each  company 
and  tell  which  company  this  man  recommended  or  did  not  recommend. 
I  have  given  the  general  statement  covering  the  ground. 

Q.  Then  I  will  ask  you  further  if  you  did  not  keep  any  record  of 
what  each  company  paid,  how  you  would  know  that  any  of  them  did 
not  pay  $200.00  or  all  of  them  did  not  pay  that  amount? 

A.  Just  as  I  said  yesterday;  each  company  had  its  voucher.  It 
was  so  fully  the  intention  and  is  so  fully  the  intention  to  examine  these 
companies  that  the  voucher  was  everything. 

Q.  Is  there  anything  in  the  insurance  commissioner's  office  of  this 
state  to  show  how  many  of  these  sixty-eight  companies  in  the  last 
two  years  paid  over  their  statutory  fee? 

A.    It  is  not  a  question — 

Q.    Answer  the  question:    Is  there  or  is  there  not  anything? 

A.  There  is  no  such  record  except  by  comparison;  there  is  no 
such   record. 

Q.  So,  so  far  as  you  know,  each  and  every  one  of  these  companies 
might  have  paid  $200.00? 

A.    I  know  that  they  did  not. 

Q.  Well,  I  will  hand  you  this  report  of  yours  and  ask  you  to  detail 
and  itemize  and  pick  out  the  companies  that  did  not  pay  it.  [Handi 
the  report  to  toitness.] 

A.    That  is  impossible  to  do. 

Q.  Well  then,  why  are  you  stating  to  this  Senate  that  there  are  some 
of  them  that  did  not  pay  it? 

A.    Because  it  is  an  actual  fact  they  did  not.  ^^ 

Q.  That  actual  fact  is  on  account*  of  the  general  departmental 
policy,  is  it? 

A.  That  is  on  account  of  the  working  out  of  that  departmental 
policy. 

Q.  And  that  fact,  In  your  conclusion,  is  not  based  either  upon  yoor 
memory  or  upon  any  memory  of  what  fees  were  actually  received,  is 
It? 

A.  It  Is  based  upon  the  record  of  the  fees  paid,  which  is  in  the 
keeping  of  the  company. 

Q.  And  not  in  the  keeping  of  the  insurance  department  of  the 
state? 

A.  The  department  had  nothing  to  do  with  that,  and  therefore 
there  is  no  reason  that  a  record  should  be  kept. 

Q.  The  department  had  nothing  to  do  with  it  because  it  was  a 
personal  transaction,  was  it? 

A.  The  examination  of  the  company  is  a  personal  transaction 
between  the  company  and  the  examiner,  in  which  the  state  la  not  in- 
terested. 
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Bt  Mb.  Lee:     I  guess  that  is  all,  Mr.  Schively. 

Re-Direct  Examination — 

By  Mb.  Isbael:     Q.    How  many  companies  paid  this  advance  fee? 
A.     I  beg  pardon. 

Q.  About  how  many  companies  were  compelled  to  put  up  this  ad- 
▼aace  examination  fee? 

A.    Out  of  the  182  or  the  whole  number? 

Q.    Yes.  sir. 

A.  I  should  Judge  somewhere  in  the  vicinity  between  twenty-five 
and  thirty-five  or  forty. 

Q.  The  rest  were  excused  for  the  various  satisfactory  reasons 
shown  the  department  that  it  would  be  safe  to  admit  them  without 
requirements? 

A.    Yes,  sir. 

Q.  You  were  asked  in  your  cross-examination  by  Mr.  Edge  why 
you  did  not  examine  the  books  of  the  company  while  you  were  there? 

A.    The  Pacific  Live  Stock  Association? 

Q.    Yes.  sir. 

A.    I  had  no  reason  or  cause  to  examine  the  books. 

Q.    Why  not? 

A.  Because  when  I  wanted  information,  the  only  information  that 
I  would  require  would  be  as  to  the  liability  of  the  company  along  the 
line  of  unpaid  claims. 

Q.  When  you  wanted  to  know  that,  what  would  you  do,  if  any- 
thing? 

A.  I  would  naturally  turn  to  the  head  bookkeeper.  Mr.  Shallen- 
berger.  and  ask  him  the  condition  of  the  association  with  respect  to 
these  claims. 

Q.    Who  was  this  man  Shallenberger? 

A.    He  was  the  head  bookkeeper. 

Q.  Yo\i  were  asked  for  the  memorandum  book  in  which  you  had 
your  private  accounts  at  the  time  you  settled  with  Schrock,  and  you 
said  that  you  had  destroyed  that  memorandum  book.  State  to  the 
Senate  what  the  circumstances  of  it  were,  how  you  came  to  destroy  it? 

A.  There  is  an  insurance  company  in  the  United  States  which 
sends  each  year  to  the  various  insurance  departments  a  little  diary 
book.    I  have  one  in  my  pocket  at  the  present  time. 

Q.    Pull  it  out;  let's  see  what  it  looks  like. 

A.    They  send  this  book  each  year. 

Q.    Hold  it  up. 

A.  [Witness  holds  up  small,  Itlack  memorandum  hook.]  Now.  in 
this  book  I  keep  my  private  affairs,  addresses  that  I  want  or  the  names 
of  people  to  whom  I  personally  want  to  write,  or  whatever  private  or 
personal  information  I  want  I  keep  in  this.  Now.  this  is  1909.  In 
1910  I  will  receive  one  of  these  books.  I  will  transmit  from  this  book 
whatever  holds  over  from  this  year,  transfer  it  to  that  book,  and  then 
destroy  this  book.  Now,  in  1906  I  pursued  that  plan.  I  was  there  in 
1906  and  kept  my  private  affairs  in  that  book.  In  1907,  when  I  re- 
ceived the  new  book,  if  there  was  anything  in  the  1906  book  that  I 
wanted  transferred — I  even  think  I  have  an  account  In  this  book  which 
I  have  continuously  transferred  from  year  to  year  until  it  is  still  in 
this  book  from  1906. 

Q.  Very  good.  Now  then,  you  were  asked  quite  Insistently  by 
counsel  who  first  examined  you  if  there  was  a  meeting  arranged  be- 
tween you  and  Ward  or  if  you  met  by  chance  or  at  that  date  you  were 
questioned  regarding  him  in  Portland,  "What  was  the  reason  of  the 
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meeting?"  You  stated  that  you  were  unable  to  say.  Have  you  since 
found  any  record  or  anything  that  would  refresh  your  memory  as  to 
that? 

A.    I  have. 

Q.    What  do  you  find? 

A.    I  went  to  the — 

Q.    What  do  you  find? 

A.    I  found  a  letter  which  I  had  written  to  Mr.  Ward. 

Q.    Have  you  got  a  copy  of  it? 

A.    I  have. 

Q.    Hand  it  to  counsel.     [Witness  produces  copy.] 

By  Mb.  Isbael:  I  propose  to  introduce  this,  for  the  purpose  of 
meeting  the   impeachment   of   the   question. 

Q.    Just  hand  it  to  counsel  at  the  table  there,  Mr.  Schlvely. 

A.     I  want  to  see  If  this  is  the  letter.    This  is  the  letter. 

Q.    Just  hand  it  to  Mr.  Edge. 

By  Mr.  Israel:     I  propose  to  offer  that,  Mr.  Edge. 

[Marked  "Article  25,  RespondenVs  Exhibit  E."] 

Q.    Hand  it  to  the  secretary  and  let  him  read  it. 

By  the  Secretary:  Olympla,  Washington,  January  15th,  1906. 
Mr.  E..  R.  Ward,  308  South  Tenth  street,  Portland,  Oregon.  My  dear 
Mr.  Ward:  I  was  unable  to  stop  in  Portland  on  my  return  home,  as 
Mr.  Nichols  was  anxious  to  arrive  at  Olympia  and  wanted  me  to  be 
with  him.  I  called  on  the  insurance  commissioner  in  San  Fraucisco 
and  had  a  long  talk  with  him.  He  would  not  act  in  the  matter  until 
he  saw  your  report.  We  can  hold  the  matter  of  the  report  in  abeyance 
until  Murray  returns  from  San  Francisco.  I  failed  to  meet  him  there. 
I  had  to  return  with  the  commissioner,  starting  Thursday  evening  at 
8  o'clock.  Murray  did  not  arrive  there  until  about  9.  I  left  a  letter  ex- 
plaining everything  to  him.  I  received  a  dispatch  from  him  to  the 
effect  that  he  would  call  upon  the  insurance  company  at  California. 
We  will  take  no  further  steps  until  we  hear  what  he  has  to  say.  Let 
me  hear  from  you.     Sincerely  yours. 

Q.  Now,  from  this  letter,  can  you  now  recall  what  the  object  of 
meeting  Ward  in  Portland  was? 

A.  The  Pacific  Live  Stock  Association  was  endeavoring  to  enter 
the  State  of  California.  I  was  on  my  way  to  California  to  go  there  with 
Mr.  Nichols  to  attend  the  underwriters*  annual  meeting,  and  I  was  de- 
sirlous  of  seeing  the  Insurance  commissioner  of  California  and  dis- 
cover what  the  law  of  this  state  was,  what  requirements  he  would  place 
upon  the  Pacific  Live  Stock  Association  in  order  to  enter  this  associa- 
tion to  the  transaction  of  business  in  California,  and,  If  that  was  the 
occasion  that  I  met  with  Ward,  as  appears  to  be.  in  Portland,  It  was  to 
discuss  that  matter.  Mr.  Murray  was  to  meet  me  in  San  Francisco  and 
we  were  to  go  together.  After  I  had  first  seen  the  commissioner,  then 
Mr.  Murray  was  to  come  as  the  attorney  of  the  association  and  we 
were  to  go  together,  and  I  was  trying  to  delay  my  visit  in  San  Fran- 
cisco until  Mr.  Murray  arrived  there.  Mr.  Nichols  was  desirious  of 
getting  home,  and  so  I  had  to  leave  before  Mr.  Murray  reached  there 
and  let  him  go  and  see  the  commissioner  alone.  I  had  previously  seen 
the  commissioner  myself  about  the  matter. 

Q.  Many  times  during  your  cross-examination,  by  the  last  counsel 
who  examined  you,  you  were  asked  if  you  were  familiar  with  the  law 
of  mutual  stock  companies,  as  to  the  cost  of  examination  being  simply 
necessary    and    actual    expenses.     What   was   there    to    prevent  yo^ 
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what  would  prevent  your  department,  If  you  had  adopted  that  rule,  of 
making  a  trip  east  to  New  York  or  any  seaboard  city  for  the  purpose 
of  examining  a  single  company? 

A.    No  obstacle  in  the  law. 

Q.  What  would  it  cost  for  yourself  and  Sam  Nichols  to  have  gone 
to  New  York  for  the  purpose  of  examining  a  single  company  in  actual 
expense  and  necessary  traveling  expenses,  making  the  examination 
and  charging  the  company  for  your  expenses,  necessary  and  actual? 

A.  It  would  cost  all  the  way  from  two  hundred  to  two  or  five 
thousand  or  even  ten  thousand,  according  to  the  volume  of  the  com- 
pany's business. 

Q.  Well,  supposing  that  a  company  that  didn't  take  you  but  a 
couple  of  days  to  examine  when  you  got  there,  that  you  and  the  sec- 
retary both  went  there,  made  the  examination,  presented  your  item- 
ized statement,  and  came  back,  what  would  it  cost  the  company,  ap- 
proximately? 

A.     I  don't  see  how  that  could  possibly  cost — 

Q.    Both  of  you. 

A.     Both  of  us,  yes,  somewhere  between  $500  and  $600. 

Q.  Now  suppose  that  you  had  been  called  upon  to  go  east  and 
examine  a  fraternal  company  like  the  Woodmen  of  the  World,  or  some 
other  fraternal  company  with  its  ramifications  throughout  all  the 
states  in  the  Union.  Suppose  you  arrived  there  and  found  the  con- 
ditions were  such  that  you  had  to  check  up  the  sub-posts  or  lodges, 
how  would  you  have  made  the  business  and  did  the  work,  and  at  whose 
expense  under  the  law  is  it  charged  to? 

A.    Just  confining  it  to  the  one  company? 

Q.     Yes. 

A.  We  would  be  out  a  personal  loss  of  from  $200  to  $300  on  the 
business,  if  not  more. 

Bt  Mb.  Israex:  Gentlemen,  upon  Saturday  in  connection  with  the 
perjury  charge,  I  had  marked  for  indentification  a  premium  note,  and 
I  forgot  to  have  it  introduced.    I  want  it  to  go  in  out  of  order. 

By  Mb.  Manaoeb  Edge:     No  objection. 

[Marked  "Article  25,  DefendanVa  Exhibit  F."] 

By  the  Secbetaby:  Amount  of  indemnity,  $75;  amount  of  vote, 
$7.50;  amount  of  cash,  $ — ;   (Date)  Spokane,  Aug  15,  1906. 

BECEIPT   OF   MEMBEBSHIF   AND   INDEMNITY 

This  is  to  Certify,  That  Mr.  J.  H.  Schlvely,  of  Spokane.  P.  O., 
county  of  Spokane,  and  State  of  Washington,  has  paid  a  $2  fee  and  a 
cash  payment  of  $—  into  this  association,  and  also  given  one  note  for 
$7.50,  and  is  entitled  to  all  the  benefits,  rebates  and  privileges  as 
accorded  by  this  association,  and  is  entitled  to  indemnity  on  live  stock 
as  described  in  his  application  for  a  contract.  The  animals  insured  are 
as  follows:  1  horses;  jack;  mules;  cat- 
tle;   cows.    Insurance  to  commence  at  noon  five  days  from  date 

of  application,  if  accepted.     If  you  fall  to  receive  your  policy  within 
fifteen  days,  notify  the  secretary  at  the  home  oflftce. 

Pacific  Live  Stock  Association, 

W.  J.  Walkeb,  Agent. 

607  Femwell  building,  Spokane,  Wash. 

By  Mb.  Israel:  Q.  What  was  the  occasion  of  giving  that  premium 
note? 

A.  I  took  out  the  insurance  in  that  company  in  order  to  have  the 
rights  of  membership. 
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Q.  Insurance  on  a  horse? 

A.  Yes. 

Q.  Suppositious  horse? 

A.  The  horse  was  suppositious,  presented  to  me  by  Mr.  Walker. 

Q.  Mr.  Walker  gave  you  a  horse  and  you  insured  it  as  a  member  of 
the  association? 

A-  Yes. 

Re-Crosa-Examination — 

By  Mb.  Lee:  Q.  You  said  that,  under  the  old  law,  in  making  those 
trips  east  you  would  be  out  of  pocket  a  great  deal  of  money.  I  want 
to  ask  you  if  the  new  law,  which  you  helped  pass,  isn't  exactly  the 
same  as  the  old  law,  except  as  to  the  method  of  paying  the  expense? 

A.    Under  the  law? 

Br  Mb.  Lee:     Repeat  the  question,  Mr.  Stenographer. 

[Question  repeated  hy  the  stenographer.] 

A.    The  new  law  does  not  at  all  apply  to  fraternal  companies. 

Q.  Isn't  the  new  law,  known  as  the  Miller  bill,  exactly  the  same 
as  the  old  law,  saying  nothing  about  advance  expense  fees,  but  simply 
changing  the  procedure  by  which  the  expense  should  be  paid.  I  mean 
the  old  law  referring  to  the  detailed  statement  of  expense,  which  says 
nothing  about  collecting  them  in  advance? 

A.    For  stock  in  mutual  companies,  yes. 

Q.  So  the  new  law  does  not  radically  change  the  old  law  in  any 
respect,  does  it,  Mr.  Schively? 

A.    I  think  not. 

[A  recess  was  taken  for  fifteen  minutes.] 

By  the  Pbesidino  Officeb:  Senator  CotteriU  has  presented  a  ques- 
tion which  he  desires  Mr.  Schively  to  answer. 

By  the  Secbetaby:  [Question  of  Senator  Cotterilh]  Q.  Did  you 
at  any  time,  directly  or  indirectly,  ask  or  receive  from  your  successor, 
Mr.  Bennington,  or  from  any  other  person  or  from  the  Pacific  Live 
Stock  Company,  any  consideration  for  your  retirement  in  his  favor 
or  the  transfer  to  him  of  your  rights  and  privileges  as  president  or 
trustee  of  the  company? 

A.  Not  to  the  best  of  my  memory  and  knowledge.  I  don't  remember 
a  single  feature  of  that  matter  in  a  financial  transaction. 

By  Mb.  Isbael:  Q.  State  to  the  Senate  every  and  all  and  any 
conversation  you  had  with  Mr.  Bennington,  omitting  nothing. 

A.  The  only  conversation  I  ever  remember  having  with  Mr.  Ben- 
nington was  when  Mr.  Schrock  brought  him  to  me  to  introduce  him  to 
me  as  my  successor — as  the  gentleman  to  be  my  successor — ^and  that 
there  he  asked  me  as  to  my  confidence  or  lack  of  it  in  the  company— if 
that  was  the  reason  I  was  leaving  the  company;  and  I  told  him  that 
was  not  the  reason  that  I  was  leaving  the  company.  To  the  best  of 
my  knowledge  and  belief,  that  is  all  I  had  to  do  with  any  one  respect- 
ing Mr.  Bennington. 

Q.  Did  you  ever  state  to  Mr.  Bennington  or  ask  of  Mr.  Bennington — 
did  you  ever  sell  to  Mr.  Bennington  or  contract  with  Mr.  Bennington 
to  sell  him  anything  In  the  company  or  out  of  it? 

A.    I  did  not. 

[Witness  excused.] 
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John  D.  Atkinson,  being  a  witness  called  on  behalf  of  the 
respondent,  after  having  first  been  duly  sworn,  testified  as 
follows : 

Direct  Examination — 

By  Mb.  Israel:     Q.    What  is  your  name? 

A.    John  D.  Atkinson. 

Q.    Where  do  you  live,  Mr.  Atkinson? 

A.    I  am  living  in  Seattle  at  present. 

Q.    What  is  your  profession? 

A.    I  have  been  a  lawyer.    I  am  not  practicing  law  at  present. 

Q.  I  will  ask  you  if  you  did  not  at  one  time  occupy  the  position  of 
attorney  general  of  the  State  of  Washington? 

A.    I  did. 

Q.    Between  what  years? 

A.    1905.  1906,  1907  and  1908,  inclusive. 

Q.  During  that  period  do  you  remember  the  circumstance  of 
being  asked  as  attorney  general  by  Mr.  Nichols,  the  then  secretary  of 
state,  and  this  respondent,  John  Schlvely,  as  to  their  rights  to  collect 
at  the  time  of  application  of  foreign  insurance  companies  to  enter  the 
state  a  fee  for  examining—- a  fee  to  be  paid  in  advance? 

A.    Yes,  I  remember  a  consultation  on  the  matter. 

Q.  In  that  consultation,  by  reason  of  those  matters  that  were 
stated  to  you,  did  you  advise  them  that  they  could  make  such. advance 
collection  without  violating  the  law? 

A.    Yes,  sir,  that  was  the  resulting  inference  of  the  consultation. 

Q.  At  the  time  you  had  under  consideration  the  insurance  law  of 
the  state  that  governed  the  examination  of  companies,  did  you  not, 
General? 

A.    Yes,  sir. 

Q.  You  gave,  in  arriving  at  the  opinion  that  such  collections  could 
be  made — you  gave  the  law  the  broadest  interpretation  it  would  permit? 

A.    Yes,  sir,  I  did. 

Q.  You  regarded  the  clause  in  that  law  as  to  itemized  statements 
as  being  directory  rather  than  mandatory,  did  you  not? 

A.    Yes,  sir. 

Q.  And  you  also  were  of  the  opinion  that  the  matter  of  detailed 
statement  was  a  matter  rather  between  the  insurance  commissioner  and 
the  insurance  company,  rather  than  the  State  of  Washington,  which  had 
nothing  to  do  with  it;  that  is  true,  is  it  not? 

A.    Yes,  sir,  I  believe  it  would  be. 

Cross-Examination — 

By  Mr.  Lee:  Q.  Mr.  Atkinson,  you  went  into  office  in  January. 
1905? 

A.    Yes,  sir. 

Q.  State  to  the  Senate  when  this  conversation  occurred,  to  the  best 
of  your  recollection. 

A.    To  the  best  of  my  recollection,  it  was  about  January,  1907. 
*  Q.    January,  1907.    Proceed  and  detail  to  the  Senate,  which  counsel 
did  not  ask  for,  what  actually  transpired  there — who  sought  that  advice 
from  you,  and  what  was  said  and  done,  giving  to  this  Senate  Mr. 
Atkinson,  the  details  of  that  transaction. 

A.  I  will  state,  to  the  best  of  my  recollection,  and  say  that  while 
I  was  attorney  general  I  was  so  exceedingly  busy  and  had  so  many 
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things  to  attend  to  that  it  is  only  to  the  best  of  my  recollection,  which 
is  not  extremely  clear,  that  Mr.  Nichols  came  to  my  office  one  morn- 
ing with  a  letter,  which  I  believed  referred  to  some  corporation  matter, 
and  after  that  Mr.  Schlvely  came  in  (I  do  not  know  how  soon — not  very 
long)  and  in  our  talk  Mr.  Schlvely  stated  in  effect  that  they  desired  to 
know  what  I  would  think  of  their  collecting  advance  expenses  in  the 
matter  of  making  insurance  examinations.  I  believe  that  I  asked  them 
some  questions — I  do  not  know  accurately  what  they  are — to  find  out 
exactly  what  they  wanted,  but  I  believed  that  they  stated  that  they 
found  in  going  back  east  to  make  examinations  it  frequently  required 
a  month  or  more  to  do  so,  and  frequently  required  some  four  hundred 
dollars  to  eight  hundred  dollars  or  more  to  pay  expenses,  and  that 
they  did  not  have  money  in  hand  and  that  it  was  rather  embarrassing  to 
get  It.  They  asked  me  what  they  could  do.  Well,  I  am  sure  that  I  said 
in  a  half  jesting  manner,  or  earnest,  it  might  be  they  could  do  what  I 
did — go  to  the  bank  and  quarrel — and  that  was  one  of  the  privileges  of 
holding  a  state  office;  I  am  sure  I  made  that  remark.  They  said,  "Will 
the  state  pay  interest  on  it?"  I  said,  "When  I  was  state  auditor,  I  was 
not  in  the  habit  of  paying  interest  for  anything";  I  thought  not.  They 
asked  me  if  it  was  possible  to  collect  these  expenses  in  advance.  I  said 
to  them.  "You  know  what  the  law  is,  and  the  law  directs  that  you  make 
the  examination;  you  must  submit  the  vouchers  for  the  examination 
to  the  companies  and  they  pay  for  it."  Well,  they  asked  if  they  could 
not  be  made  to  pay  it  in  advance.  I  said  that  if  they  did  so  willingly 
that  there  probably  would  not  be  anything  illegal  about  it;  that  it 
would  seem  to  be  a  good  principle  of  law — I  think  I  said  that — ^but  I  had 
it  in  mind  that  where  a  state  officer  is  directed  to  do  an  act,  and  he 
can  accomplish  it — is  not  able  to  do  it  directly — he  might  do  it  in- 
directly if  there  was  not  a  penalty,  and  I  said  to  them,  "There  is  no 
penalty  attached  to  this."  I  said  to  them,  "My  advice  would  be  for  you 
not  to  make  these  advance  collections  if  you  can  help  it."  If  I  said 
"advice,"  I  must  say  here  I  regarded  it  then  more  or  less  an  informal 
talk,  and  say  when  we  gave  advice  we  gave  it  in  writing. 

Q.    There  was  no  written  opinion  given  in  this  case? 

A.     No,  sir,  no  written  opinion. 

Q.  And  the  advice  was  sought  by  John  Schlvely,  deputy  Insur- 
ance commissioner? 

A.    Well,  Mr.  Nichols  was  present,  and  I  presume  they  both  talked— 

Q.  He  was  present  when  Schlvely  came  in  and  asked  you,  and 
then  you  addressed  them — Schlvely  and  Nichols? 

A.    Yes. 

Q.  Was  there  anything  said  at  that  time  about  collecting  a  flat 
rate? 

A.     I  think  not.     I  am  sure  there  was  not 

Q.  Was  It  not  your  undestanding,  Mr.  Atkinson,  that  that  conversa- 
tion was  directed  primarily  to  examinations  of  a  few  companies  whose 
examinations  were  to  be  made,  and  they  did  not  have  money  to  cover 
those  examinations? 

A.     I  am  Inclined  to  think  It  was  that  way.    I  would  not  be  positive. 

Q.  Do  you  remember  whether  or  not  you  advised  Schlvely  or 
Nichols  at  that  time  they  could  collect  an  advance  examination  fee 
from  each  and  every  company  coming  Into  the  state  to  cover  prespectlve 
examinations  which  might  occur  some  time  in  the  immediate  or 
distant  future? 

A.    Will  you  state  that  again. 

[Question  read.] 

A.    I  don't  think  that  was  specifically  discussed. 
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Q.  I  will  call  your  attention,  Mr.  Atkinson,  to  this  testimony 
given  before  the  investigating  committee  by  yourself,  under  oath,  and 
ask  you  if  it  is  substantially  correct:  [Reading.]  *'Q.  'You  are 
positive  at  this  time.  Mr.  Atkinson,  that  you  never  advised  him  that  a 
flat  rate  could  be  collected?'  A.  'Tes,  I  am  positive  that  I  did  not.'  Q. 
'And  you  are  also  positive  that  you  advised  him  that  this  preliminary 
fee,  if  it  were  exacted,  could  only  cover  actual  expenses?'  A.  *Yes.' 
Q.  'Was  there  any  conversation  had  at  that  time  about  examinations 
to  occur  in  the  future,  either  in  the  immediate  or  in  the  distant  future?' 
A.  *No,  I  recollect  none.'  Q.  *Did  he  ask  you  at  that  time  whether  or 
not  this  fee  could  be  applied,  or  this  advance  payment  could  be  applied, 
to  all  insurance  companies  coming  into  the  state?'  A.  -That  was  not 
discussed.' "     Q.  Is  that  substantially  correct? 

A.     I  think  that  is  what  I  said. 

Q.  In  other  words,  the  conversation  related  to  some  examinations, 
as  you  remember  it  now.  which  had  to  be  made  at  that  time  of  com- 
panies doing  business  in  the  state,  and  they  did  not  have  money  to  go 
east  and  did  not  want  to  borrow  the  money? 

A.    Well,  that  was  as  I  recollect  it,  the  chief  thing. 

By  Mb.  Iskasl:     What  was  the  last  part  of  that? 
A.    I  recollect  that  as  the  chief  thing. 

Bt  Mr.  Lee:  Q.  And  the  best  of  your  recollection  now  is  this  con- 
versation occurred  in  or  about  January.  1907? 

A.  That  is  the  best  of  my  recollection,  but  I  would  not  be  positive. 
as  I  said  in  the  other  examination. 

Re-Direct  Examination — 

Bt  Ma.  Israel:  Q.  Although  your  mind  is  hazy  regarding  this 
matter,  your  recollection  is,  and  your  intention  was  that  they  would 
gather  from  that  conversation  they  could  make  an  examination  fee — 
charge  in  advance? 

A.    I  presume,  in  all  fairness,  that  would  be  the  inference. 

Q.  And  your  recollection  does  serve  you,  you  said  what  you  did  be- 
fore the  committee,  and  it  serves  you  now  that  there  was  some  dis- 
cussion about  this  law  being  directory  and  not  mandatory  in  this  fee 
bill? 

A.    Yes. 

Q.  And  if  your  recollection  does  serve  you,  at  that  time  you  made 
a  broad  construction  of  this  act  that  was  under  consideration? 

A.    I  have  so  stated. 

Q.  And  if  your  recollection  does  serve  you,  in  making  the  broad 
construction  that  you  made,  that  the  proposition — that  there  was  no 
penalty  to  this  matter,  and  you  considered  it  more  a  matter  between  the 
insurance  company  and  the  Insurance  office  than  the  insurance  office 
and  the  public?    That  is  true,  is  it  not? 

A.    Certainly. 

Re-Cross-Examination — 

By  Mr.  Lee:  Q.  This  Is  read  from — calling  your  attention  to  the 
testimony  on  page  312  before  the  committee:  "Q.  'Did  he  in  that  con- 
versation lead  you  to  believe  that  this  advice  was  sought  so  as  to  pro- 
tect himself  in  the  examinations  he  was  about  to  make,  and  the  ex- 
penses of  which  he  could  not  meet?'  A.  'My  idea  was  that  Mr.  Schively 
did  not  have  the  money  to  go  to  make  these  examination,  and  that  he 
probably  was  not  in  good  shape  to  borrow  it.'  Q.  *As  a  matter  of  fact, 
he  said  that  there  were  some  companies  that  ought  to  be  examined  at 
that  time,  did  he  not,  and  that  he  could  not  pay  the  examination  ex- 
penses?'   A.  That  would  be  the  implication.'    Q.  'That  was  the  purpose 
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in  seeking  this  advice  from  you?'    A.  'I  think  so/    Q.  'And  the  purpose 
was  not  to  find  out  whether  there  could  be  a  flat  general  rate  applied 
to  all  companies  coming  into  the  state?'    A.  *I  think  it  was  not'"    Is 
that  substantially  correct? 
A.    That  is  what  I  thought. 

Re-Re-Direct  Examination — 

Bt  Mb.  Israel:  Q.  And  all  that  testimony  was  given  qualifiedly, 
because  you  did  not  remember  everything  that  was  said  before  this 
committee,  but  that  was  to  the  best  of  your  recollection? 

A.    Yes. 

Q.  And  at  this  time,  before  the  committee,  Mr.  Schively  was  not 
there  and  was  not  represented? 

A.    Yes. 

Q.  And  you  only  answered  such  questions  as  they  saw  fit  to  put  to 
you? 

A.     Yes,  sir. 

Q.    You  volunteered  nothing? 

A.    I  think  not. 

Q.  At  the  time  you  were  called  before  that  committee  your  at- 
tention had  not  been  directed  to  this  consultation  at  all,  until  directed 
before  this  committee,  and  the  matter  had  gone  from  your  mind? 

A.     Yes. 

Q.    And  you  recalled  as  best  you  could? 

A.    Yes. 

Q.  Since  this  matter  has  come  up  you  have  been  trying  to  recall 
all  of  this? 

A.     Sometimes — certain  times. 

Q.    And  the  result  is  as  you  believe  today? 

Re-Re-Cross-Examination — 

By  Mr.  Lee:  Q.  Notwithstanding  that  fact,  you  are  willing  to 
rely  understandingly  upon  what  you  said  before  the  investigating  com- 
mittee under  oath? 

A.    Yes,  I  presume  so. 

[Witness  excused.] 

By  the  Presiding  Officer:     Call  the  next  witness. 

By  Mr.  Israel:     We  will  call  Mr.  Wagnon. 

H.  D.  Wagnon,  a  witness  produced  on  behalf  of  the  respond- 
ent herein,  being  first  duly  sworn,  testified  as  follows: 

Direct  Examination — 

By  Mr.   Israel:     Q.    What  is  your  name? 

A.     H.  D.  Wagnon. 

Q.    Where  do  you  reside,  Mr.  Wagnon? 

A.     At  Portland,  Oregon. 

Q.    What  is  your  business? 

A.  At  the  present  time  I  am  manager  of  the  Mutual  Fire  Com- 
pany, of  Portland,  Oregon. 

Q.  You  previously  to  that  time  were  connected  with  the  XJii^o^ 
Guaranty  Association,  of  Portland,  Oregon? 

A.  Yes,  I  was  manager  of  the  association  from  the  time  ot  i« 
organization  up  to  the  first  of  July  a  year  ago. 

Q.    Then,  you  were  with  them  on  May  7th,  1907? 

A.     Yes. 
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Q.  Do  you  recall  an  examination  being  made  at  that  time  of  the 
company  by  Mr.  Schively,  the  insurance  commissioner  of  the  State  of 
Washington? 

A.  Might  I  be  permitted  to  make  the  explanation  now,  to  get  this 
matter  over? 

Q.    Yes. 

A.  The  Union  Guaranty  Company  was  a  stock  company,  organized 
by  some  of  us  men  of  Portland,  of  whom  I  was  one,  and  in  the  first 
weeks  of  April  we  were  admitted  to  do  business  as  a  company.  The 
Union  Mutual  Aid  Association,  of  Portland,  of  which  I  was  manager, 
was  a  company  that  was  organized  to  do  a  mutual  accident  business. 
We  also  did  business  in  the  State  of  Washington.  We  wished  to  re- 
insure that  association's  business  in  the  Union  Guaranty  Association, 
a  stock  company.  There  was  also  another  mutual  association  that  had 
talked  some  with  us  about  reinsuring.  We  knew  it  did  business  in 
Washington.  We  wanted  Mr.  Schlvely  there.  I  wrote  to  Mr.  Schively 
— wrote  him  a  letter  asking  him  to  come  to  Portland  at  my  expense. 
While  Mr.  Schively  was  there — of  course  It  was  a  new  company — he 
made  what  examinations  were  necessary,  that  is.  to  look  over  our  se- 
curities and  the  money  in  the  bank.  The  principal  thing  was  filling 
out  the  report — like  out  annual  statement.  We  wanted  to  ent^r  the 
State  of  Washington.  It  was  different  than  our  annual  statement  in 
the  State  of  Oregon,  and  he  gave  the  secretary  of  the  company  the 
necessary  instructions  in  doing  that.  Now,  we  wanted  Mr.  Schively's 
advice.  We  wanted  Mr.  Schively  to  know  what  we  were  doing  in  the 
way  of  reinsuring  these  mutual  companies — taking  over  these  com- 
panies— and  he  gave  us  that  information,  but  the  most  valuable  infor- 
mation he  gave  us  was  about  another  organization  which  he  advised 
us  not  to  insure  with — probably  it  is  not  proper  to  mention,  but  I 
considered  that  worth  more  than  all  the  rest,  and  I  considered  Mr. 
Schively  was  there  at  my  expense  under  the  fee  that  was  pafd  to  him. 
When  we  came  to  settle  up  with  Mr.  Schively  he  told  us  that  the 
legal  fee  was  $35 — I  think  $36  is  what  he  said.  There  were  about  three 
licenses  asked  for  at  that  time — one  for  myself  and  for  a  couple  of  other 
men  that  worked  across  the  river  occasionally  in  Washington — and 
that  made  it  about  fifty  dollars;  and  the  expenses  and  such,  and  he 
asked  me  if  his  services  had  been  worth  $100  to  us,  and  I  said,  "Tes," 
and  the  check  was  made  to  him  for  $200. 

Q.    Did  you  consider  there  was  anything  extortionate  about  that? 

A.  No,  sir,  not  in  the  least.  I  considered  it  very  reasonable  for  the 
services  that  he  gave. 

Q.    Have  you  been  examined  by  the  Oregon  commissioner? 

A.  Since  that  time  we  have  been  examined — the  Union  Guaranty 
Company,  while  I  was*  manager  of  it — and  our  examination  was  by  the 
Oregon  commissioner  of  insurance. 

Q.  What  is  the  practice  of  the  Oregon  commissioner  of  insurance 
in  charging  for  examinations  of  companies  in  Oregon? 

A.  The  Oregon  law  says  not  to  exceed  $10  a  day.  The  Oregon  com- 
missioner came  down;  he  said  he  wanted  to  examine  the  three  Oregon 
stock  companies,  if  it  was  possible — the  Union  Guaranty  Company,  the 
Union  Life  and  the  Columbia  Life.  He  said  that  $10  was  not  sufficient; 
that  he  was  not  an  actuary  and  he  wanted  an  actuary  for  the  purpose  of 
making  examinations — that  he  himself  was  not  an  actuary.  He  asked 
us  if  we  could  stand  an  expense  of  not  to  exceed  one  hundred  and 
fifty  dollars.  He  thought  that  would  cover  it.  We  told  him  we  would 
stand  the  expense,  whatever  it  was. 

Q.    Just  for  the  one  company? 

A.    Just  for  the  one  company,  and  the  others  I  think  told  him  the 
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same.    When  we  settled  the  bill  it  was  about  $230.    That  is  my  recol- 
lection. 

Q.    As  against  the  law  of  $10  a  day? 

A.    As  against  the  law  of  $10  a  day. 

Q.     Has  he  been  impeached  yet? 

A.    No,  sir. 

Cross-Examination — 

By  Mb.  Lee:  Q.  Just  one  question,  Mr.  Wagnon.  Tou  paid  this 
as  an  advance  fee  to  get  into  the  State  of  Washington? 

A.    No,  sir,  not  by  any  means. 

Q.    At  that  time  you  were  in  the  state — 

A.     Now,  understand  me — 

Q.    Answer  the  question.    At  that  time  were  you  in  the  state? 

A.    As  the  Union  Guaranty  Association,  no,  sir. 

Q.  And  after  the  payment  of  this  money  you  went  into  the  state 
as  the  Union  Guaranty? 

A.    Yes. 

Re-Direct  Examination — 

By  Mb.  Isbael:  Q.  Were  you  in  the  state  any  other  way  with  the 
company  that  became  the  Union  Guaranty  Association? 

A.  With  the  company  that  was  reinsured  in  the  Union  Guaranty, 
the  Union  Mutual  Aid.  We  had  some  four  or  five  hundred  policy  stock- 
holders in  the  State  of  Washington. 

Q.  At  that  time  you  called  on  Mr.  Schiveiy  you  were  reorganlied 
?nto  the  Mutual  company    from  a  fraternal  company? 

A.  Lots  of  people  would  call  it  reorganized,  but  insurance  people 
would  not  call  it  reorganized. 

Q.    Tliat  would  be  the  fact? 

A.    Yes,  certainly. 

Q.    From  a  fraternal  into  a  mutual? 

A.    From  a  fraternal  into  a  mutual.    Reinsured  it  in  the  Mutual. 

Q.    Then,  the  Mutual  came  into  the  state? 

A.  The  Mutual  was  already  in  the  state  and  had  been  for  three  or 
four  years. 

Re-Cross-Examination — 

By  Mr.  Lee:  Q.  You  understand  Mr.  Schively  was  acting  as  an 
expert  or  a  deputy  insurance  commissioner  of  the  State  of  Washington? 

A.  I  do  not  understand  that  he  was  acting  either  as  an  expert  or 
as  insurance  commissioner. 

Q.    How  do  you  understand  that  he  was  acting? 

A.  He  had  information  that  he  could  give  us.  Mind  you,  I  would 
not  want  to  do  anything  in  any  state,  take  any  kind  of  action,  with- 
out letting  the  insurance  department  know  what  I  was  doing.  W 
Mr.  Schively  told  us  we  could  not  do  this,  we  simply  would  not  reinsure 
it. 

Q.  I  want  to  know  whether  he  was  acting  as  a  deputy  insurance 
commissioner  or  as  an  expert? 

A.     If  you  are  of  a  mind  to  call  it  insurance  expert,  you  can  call  it 

Q.    What  do  you  call  it? 

A.  From  the  knowledge  that  he  had  given  us  of  how  he  thought 
this  reinsurance  transaction  could  be  carried  on. 

[Witness  excused.] 
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Charles  A.  Murray,  a  witness,  being  first  duly  sworn,  testified 
as  follows: 

Direct  Examination — 

By  Mr.  Israel:     Q.    What  is  your  name? 

A.    Charles  A  .Murray. 

Q.     What  Is  your  profession? 

A.    An  attorney  at  law. 

Q.    Where  do  you  live  at  the  present  time? 

A.     Tacoma. 

Q.  Were  you  in  any  wise  connected  with  the  affairs  of  the  Pacific 
Ldye  Stock  Association,  of  Spokane,  in  1906? 

A.     I  was  attorney  for  the  Pacific  Live  Stock  Association. 

Q.    Were  you  ever  there  as  the  receiver  for  the  company? 

A.     I  was  appointed  receiver  for  that  company  by  Judge  Whitcomb. 

Q.     You  were  appointed  receiver;  do  you  remember  when  that  was? 

A.     I  think  it  was  in  February,  1907.    That  is  my  recollection  of  it. 

Q.     How  long  were  you  receiver? 

A.     About  two  months. 

Q.  Do  you  remember  the  ciscumstance,  or  do  you  remember  a  cir- 
cumstance while  you  were  receiver,  from  a  knowledge  gained  from  the 
books,  of  accusing  John  Schlvely  of  having  gotten  $1,200  more  than 
his  salary  with  the  Live  Stock  people? 

A.  I  have  no  recollection  that  would  enable  me  to  answer  that  quoE^ 
tion  in  the  affirmative.  Mr.  Schively  came  to  see  me  one  day  while  I 
was  receiver,  soon  after  the  reports  had  been  prepared.  I  was  ill  at 
the  house  at  the  time,  and  we  discussed  the  report  and  he  criticised 
what  the  report  said  about  his  account. 

Q.     Claiming  that  he  did  not  get  that  $1,200? 

A.     Claiming  that  it  was  not  correct. 

Q.    Mr.  Murray,  did  you  ever  hear  of  these  Ward  notes  since? 

A.     Yes.- 

Q.  I  will  ask  you  if,  as  receiver,  these  Ward  notes  were  ever  sur- 
rendered by  the  Pacific  Live  Stock  Association  into  your  possession? 

A.     I  have  no  recollection  of  ever  having  seen  tiiose  notes. 

Q.  Did  you  ever  have  in  your  possession  any  notes  of  the  Pacific 
Live  Stock  Association  upon  which  the  name  of  Mr.  Schively  was 
attached  as  maker? 

A.  I  do  not  remember  having  seen  any  notes  with  Mr.  Schively*s 
signature 

Cross-Examination — 

By  Mb.  Manager  Edge:     Q.    Did  you  ever  see  the  Ward  notes  at  all? 
A.    I  have  no  recollection  of  ever  having  seen  them. 
Q.    Not  having  seen  them,  of  course,  if  Mr.  Schlvely's  signature 
was  on  them  you  would  not  have  seen  it? 
A.     I  naturally  would  not. 

By  Mb.  Israel:  This  we  directed  to  the  fact  that  Mr.  Schrock  tes- 
tified that  he  surrendered  the  notes,  and  not  for  any  other  question. 

By  Mr.  Manageb  Edge:  I  think  your  recollection  of  his  testimony 
is  poor. 

Q.  You  took  over  the  affairs  and  the  books  of  the  company,  took  all 
of  their  canceled  notes  belonging  to  the  company,  presumably? 

A.     I  do  not  remember  ever  having  seen  any  canceled  notes  of  the 
—41 
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company.  There  were  many  things  came  into  my  office — I  would  not 
say  that  they  were  not,  but  they  would  be  dead  assets,  of  course,  and 
I  would  not  pay  any  attention  to  them. 

Q.  And  the  long  and  short  of  it  is  you  do  not  know  anything  aboat 
the  notes  or  whose  names  were  upon  the  notes? 

A.    I  have  no  recollection  whatever  about  those  notes? 

[Witness  excused  J] 

H.  T.  March,  a  witness  produced  on  behalf  of  the  respond- 
ent herein,  being  first  duly  sworn,  testified  as  follows: 

Direct  Examination — 

By  Mb.  Israel:     Q.    What  is  your  name? 

A.    H.  T.  March. 

Bt  Mb.  Israel:     I  am  directing  this  witness  to  this  article  19. 

Q.    What  is  your  business? 

A.    I  am  in  the  real  estate  and  loan  business. 

Q.    What  business  were  you  engaged  in  on  June  12th,  1906? 

A.  I  was  then  president  of  the  Farmers'  Mutual  Live  Stock  In- 
surance Association. 

Q.    Did  you  know  one  Mr.  Lichty  at  that  time? 

A.    I  did. 

Q.    Was  he  with  the  company  at  that  time? 

A.    He  was  the  treasurer  of  the  company  at  that  time. 

Q.  Do  you  recall  the  circumstance  of  John  H.  Schiyely,  deputy 
insurance  commissioner,  coming  to  the  office  of  that  company  for  the 
purpose  of  making  an  examination? 

A.    I  do. 

Q.    What  were  the  facts  and  circumstances? 

A.  He  came  there  upon  my  request  to  examine  our  company  in 
June,  1906. 

Q.    Now,  who  were  the  officers  of  the  company  at  that  time? 

A.  I  was  president,  and  Mr.  Morrill  was  secretary,  and  Mr.  Lichty 
was  treasurer. 

Q.    Who  was  the  manager? 

A.    I  was,  as  president,  and  general  manager. 

Q.    Where  was  the  main  office  of  the  company? 

A.  The  main  office  of  the  company  was  then  situated  at  420 
Rookery  building,  Spokane. 

Q.    Was  that  where  the  books  of  the  company  were  kept? 

A.    That  was  where  the  books  of  the  company  were  kept,  yes,  sir. 

Q.    Where  was  Lichty's  office? 

A.  Mr.  Licthy's  office  was  in  the  Jamison  building,  a  block  further 
west. 

Q.  Now  then,  Mr.  Lichty  has  testified  that  the  examination  of  the 
company  was  perfunctory,  that  it  was  made  in  the  office  of  the  company 
in  the  presence  of —  What  is  that  man's  name? 

By  Mr.  Schively:     Famsworth. 

Q.  Famsworth  and  himself  and  that  Mr.  Farnsworth  was  not  all 
the  time  present;  that  after  the  examination  was  made,  Mr.  Schlvwy 
demanded  $200.00,  and  he  was  refused  and  he  finally  cut  his  demand  to 
$100.00,  and  the  president  thought  be  had  done  a  good  day's  work  in 
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settling  with  him  for  $100.00.  Will  you  please  give  the  Senate  your 
version  of  that  examination  and  all  of  its  details? 

A.  First,  I  want  to  tell  you  that  Mr.  Famsworth  was  the  assistant, 
my  assistant,  and  was  In  the  office. 

Q.    Was  not  president  of  the  company? 

A.    Was  not  president  of  the  company. 

Q.    You  were  president  of  the  company. 

A.  I  was  president  of  the  company  at  that  time,  but  Mr.  Fams- 
worth was  the  assistant.  And  I  believe  I  had  Mr.  Famsworth  write 
Mr.  Schively  to  come  and  examine  us — to  examine  our  company.  And 
in  a  few  days  Mr.  Schively  came  in.  I  had  not  then  met  him.  Mr. 
Famsworth  knew  Mr.  Schively  and  brought  him  Into  my  room  and  In- 
troduced him  to  me.  That  was  the  first  time  I  had  ever  seen  Mr. 
Schively,  or  ever  met  him,  and  I  said,  "Mr.  Schively,  I  presume  you 
have  come  over  to  examine  us?"  He  said,  "That  Is  the  purpose  of  my 
trip  over  here."  I  then  took  him  and  Introduced  him  to  the  secretary 
of  the  company,  and  possibly  the  bookkeeper  was  there,  and  maybe  the 
stenographer,  but  I  would  not  be  sure,  and  I  told  the  secretary  and  the 
bookkeeper  to  give  him  any  and  all  information  that  he  may  require 
or  desire.  He  came  In  the  office  two  or  three  times  and  was  there  in 
the  city  two  or  three  days. 

Q.    Who  was  the  secretary? 

A.    Mr.  J.  A.  Morrill. 

Q.    Go  on. 

A.  I  say  Mr.  Schively — I  met  him  there  for  two  or  three  days  in 
the  office.  He  had  gone  on  with  the  examination  with  the  secretary 
and  the  bookkeeper. 

Q.    Do  you  recall  the  Incident  of  verifying  your  securities? 

A.  Yes,  sir.  Mr.  Schively  came  to  me  and  said,  "I  would  like  to 
go  over  to.  the  bank  and  verify  your  bank  account."  I  said,  "Very  well, 
Schively;  I  will  go  with  you."  And  we  took  the  car  and  went  over  to  a 
bank,  where  he  got  the  records  he  wanted  from  the  bank. 

Q.  Do  you  remember  that  during  all  these  times  whether  Mr. 
Lichty  was  present? 

A.  Mr.  Lichty  was  over  there  In  his  own  office,  I  presume.  He 
was  not  In  our  office. 

Q.    In  a  separate  building? 

A.    It  was  a  separate  building,  one  block  away. 

Q.  Do  you  remember  the  circumstance  of  Mr.  Schively  being  finally 
I>ald  for  his  examination? 

A.  I  asked  Mr.  Schively  myself  personally  what  his  charges  were. 
He  says,  "$100.00."  And  then  I  Instructed  our  secretary  to  draw  an 
order  on  the  treasurer  for  that  amount.  I  signed  the  order,  as  also 
did  Mr.  Morrill,  as  secretary.  I  then  turned  the  order  on  the  treasurer 
over  to  Mr.  Schively.  I  believe,  but  I  would  not  say  for  certain,  that 
Mr.  Famsworth  then  took  Mr.  Schively  up  to  Mr.  Llchty's  office  to  get 
his  money;  I  would  not  say  for  certain  whether  Mr.  Famsworth  went 
with  him  or  not.    They  went  out  of  the  office  together,  any  way. 

Q.    And  that  was  all  Lichty  had  to  do  with  this  examination? 

A.    As  far  as  I  know.  It  was  all  that  he  had  to  do. 

Q.  And  there  was  no  beating  of  Schively  down  from  $200.00  to 
$100.00  In  Llchty's  presence? 

A.    Certainly  not  in  Llchty's  presence — not  while  I  was  there. 

Q.    Did  you  consider  the  charge  exorbitant? 

A.    No,  I  did  not 

Q.    You*  were  satisfied  with  It? 

A.    Very  well  satisfied  with  It. 
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Q.  And  you  say  Mr.  Schively  was  there  some  three  days  in  his 
examination? 

A.    I  did  not  say  three  days  in  his  examination. 

Q.    Three  days  in  and  about  the  examination? 

A.    In  and  about  the  office  fpr  three  days,  yes,  sir. 

Cro88-Examination — 

By  Mr.  Lee:  Q.  You  don't  know  what  conversation  occurred  in  the 
presence  of  Mr.  Lichty  when  Schively  was  there,  do  you? 

A.    Oh,  no. 

Q.  For  all  you  know  there  might  have  been  a  deduction  from  $200.00 
to  $100.00  in  that  conversation? 

A.  There  might  have  been,  so  far  as  I  know,  but  I — not  in  my 
presence. 

Q.  Now,  in  that  connection,  was  any  detailed  statement  of  ex- 
penses presented  to  you  showing  expenses  incurred  in  that  examination? 

A.    Nothing  but  the  receipt;  that  is  all. 

Q.  Do  you  know  whether  or  not  Mr.  Schively  examined  any  other 
companies  at  that  time? 

A.    I  never  asked  him  on  that. 

Q.  Do  you  know  whether  or  not  he  said  that,  inasmuch  as  he  was 
examining  other  companies,  the  charge  would  be  only  $100.00? 

A.  I  don't  remember  him  saying  that  He  may  have  said  so;  he 
may  not. 

Re-Direct  Examination — 

By  Mb.  Israel:  Q.  Now,  counsel  asked  you  a  question  as  to 
whether  it  might  not  have  been  that  there  was  a  getting  down  from 
$200.00  to  $100.00  between  Lichty  and  Famsworth  in  his  office.  Did 
you  mean  to  say  that? 

A.  Why,  I  don't  see  any  reason  why  there  should  be,  because  he  had 
already  had  his  order  on  the  treasurer  for  $100.00. 

Q.    From  your  office  and  had  gone  over  to  Mr.  Lichty *s  office? 

A.    Gone  over  to  Mr.  LIchty's  office. 

By  Mr.  Israel:  I  find  that  is  one  of  counsel's  strong  points.  That 
is  all,  Mr.  March. 

By  the  Presiding  Officer:     Will  this  witness  be  needed  further? 
By  Mr.  Israel:     He  will  be  excused,  your  honor. 
By  Mr.  Lee:     I  think  not. 
[Witness  excused.] 

Charles  F.  Neal,  a  witness  produced  for  and  on  behalf  of  the 
respondent,  being  first  duly  sworn,  testified  as  follows: 

Direct  Examination — 

Bv  Mr.  Israel:     Q.    What  is  your  name? 

A.     Charles  F.  Neal. 

Q.     Where  do  you  live,  Mr.  Neal? 

A.     Seattle. 

Q.    What  is  your  business? 

A.     Insurance. 

Q.     How  long  have  you  been  in  the  insurance  business? 

A.    About  twelve  years. 

Q.  During  that  time  have  you  had  any  connection  with  the  class 
of  insurance  known  as  liability  and  employers*  bonding  insurance? 

A.    Yes,  sir. 
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Q.    How  much  experience  have  you  had  in  that  line? 

A.  I  have  been  in  the  general  agency  business  since  June,  1899, 
for  a  surety  bond  company. 

Q.    What  company? 

A.  I  was  first  with  the  American  Bonding  Company,  and  that  was 
in  Idaho.  The  state  passed  a  depositary  law,  and  that  company  with- 
drew from  the  state.  Then,  in — I  think  It  was  May,  1903 — I  went  with 
the  Title  Guaranty  &  Surety  Company.  It  was  then  the  Title  Guaranty 
Jk  Trust  Company,  of  Scranton,  Pennysylvania. 

Q.  Have  you  had  the  experience  and  policy  and  knowledge  of 
other  companies? 

A.  Tes,  sir.  I  have  also  been  with  the — I  came  to  Seattle  with  the 
Massachusetts  Bonding  &  Insurance  Company. 

Q.  If  there  is  a  fixed  rule  or  policy  of  these  bonding  companies  in 
regard  to  the  matter,  was  it  the  fixed  rule  or  policy  as  to  writing 
liability  insurance  or  liability  bonds — I  rather  should  say  for  an  em- 
ployee, where  the  application  represents  that  his  remuneration  is  on 
a  commission  basis. 

By  Mb.  Manager  Edge:  That  is  not  the  proper  way  to  ask  that 
kind  of  a  question.  He  should  be  asked  first,  whether  or  not  there  is 
such  a  custom.  Tou  have  asked  him  what  the  custom  is.  If  he  does 
not  know  there  is  such  a  custom,  he  should  not  be  permitted  to  answer 
such  a  question. 

By  Mb.  Isbael:  I  will  yield  to  the  gentleman's  contention.  The 
contention  is  well  made. 

Q.  Do  you  or  do  you  not  know  whether  there  is  a  custom  or  rule 
of  the  bonding  companies  throughout  the  United  States  as  to  the  writ- 
ing or  issuing  of  liability  bonds  on  persons  represented  to  be  com- 
pensated on  a  commission  basis;  now,  do  you  know  whether  there  is 
a  custom  or  rule? 

A.    There  is  a  rule. 

Q.     What  is  that  rule? 

A.  Well,  in  general,  the  rule  is  that  you  need  not  bother  with  taking 
an  application  where  the  applicant  receives  his  compensation  solely 
by  commission,  as  we  at  the  home  office  will  not  bother  with  it.  We 
will  not  execute  the  bond. 

Cross-Examination — 

By  Mb.  Manaoeb  Edge:  Q.  Mr.  Neal,  If  it  should  appear  from  the 
testimony  of  reputable  persons  who  stated  that  they  had  been  bonded 
upon  a  commission  basis  and  that  was  shown  to  the  company,  you 
might  believe  that  your  rule  was  somewhat  fallible,  wouldn't  you? 

A.  Well,  I  don't  believe  that  an  insurance  company  has  any  iron- 
clad rule.  They  will  break  over  now  and  then,  just  like  most  other 
corporations  do  once  in  a  while. 

Q.  Then,  you  don't  mean  to  tell  the  Senate  that  no  person  was 
ever  bonded  who  worked  on  a  commission  basis,  do  you? 

A.  No,  sir,  I  do  not;  but  I  say  that  Is  the  rule  of  the  companies 
and  they  impress  It  on  all  their  agents,  as  well  as  their  general  agents. 

Q.  And  that  would  not  preclude  agents  from  taking  applications 
that  recite  that  the  applicant  was  on  a  commission  basis? 

A.    Oh,  some  agents  take  applications  for  anything  that  comes  in. 

Q.  Tes,  and  the  company  could  turn  the  application  down  or 
grant  it,  as  they  felt? 

A.    Yes. 
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Q.    Circumstances  warranted  it? 
A.    Yes. 

Re-Direct  Examinaiion — 

By  Mb.  Israel:  Q.  You  say  you  represented  the  Title  Guaranty  & 
Surety  Company? 

A.    Yes,  sir. 

Q.    Who  is  J.  H.  Law? 

A.  He  is  now  and  has  been  for  some  time  the  secretary — that  is,  I 
mean  by  some  time,  he  has  been  probably  for  about  four  years. 

By  Mb.  Isbael:  Here  is  a  telegram,  gentleman,  from  J.  H.  Law, 
received  by  J.  H.  Schlvely,  on  the  date  of  the  21st.  I  realize  it  is  not 
admissible,  if  you  object  to  it.  I  wish  wou  would  look  at  it  and  see  if 
you  will  allow  me  to  Introduce  it  without  objections.  [Hands  to  op- 
posing counsel,] 

By  Mb.  Manageb  Edge:  There  is  no  showing  here  that  this  is  the 
same  company,  no  showing  that  the  names  of  the  persons  mentioned 
in  the  telegram  were  asked  to  find  out  whether  or  not  any  bond  or 
application  has  been  made  from  them,  and  being  so  indefinite  and  un- 
certain in  its  character,  absolutely  inadmissible  on  any  theory,  we  will 
therefore  object. 

By  Mb.  Israel:  I  might  straighten  it  up  a  little,  counselor,  to  re- 
move some  of  the  technicalities. 

Q.  Is  there  any  other  Title  Guaranty  &  Surety  Company  operating 
in  the  United  States  except  the  one  at  Scran  ton,  Pennsylvania? 

A.    As  a  surety  company? 

Q.    Yes. 

A.    None  that  I  know  of. 

Q.  And  is  the  Title  Guaranty  &  Surety  Company,  of  Scranton, 
Pennsylvania,   a   corporation? 

A.    Yes,  sir. 

By  Mb.  Isbael:  Now  then,  that  answers  parts  of  your  objections, 
counselor.  J.  H.  Law  is  the  secretary — ^this  witness  says  he  is  the 
secretary  of  the  Title  Guaranty  &  Surety  Company,  of  Scranton,  Penn- 
sylvania.   The  telegram  is  from  Law,  as  secretary  of  the  company. 

By  Mb.  Manageb  Edge:  The  objection  still  stands,  if  the  court 
please. 

By  Mb.  Isbael:  I  will  pass  it  to  the  court  and  ask  the  court  to  rule 
upon  it.  I  am  away  over  the  bounds  now,  your  honor,  upon  the  pro- 
position this  is  not  a  court  at  law,  but,  as  the  prosecution  contended, 
a  legislative  court.  They  have  driven  me  to  that  position ;  I  am  occupy- 
ing it  and  arguing  the  case  upon  that  theory. 

By  Mb.  Manageb  Edge:  You  will  still  remember  the  testimony  that 
the  application  was  received.  It  might  be  possible  there  was  no  bond 
even  issued.  We  will  produce  the  other  members  of  that  corpora- 
tion here,  who  will  testify  that  they  were  upon  bonds  and  were  bonded 
upon  a  millage  basis. 

By  the  Pbesidino  Officeb:  This  Is  inadequate.  The  objection  will 
be  sustained. 
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By  Mb.  Israel:  You  will  probably  allow  me  to  have  the  telegram. 
Ton  may  examine  the  witness,  if  you  have  anything  further. 

By  Mb.  Lee:     That  is  all,  so  far  as  we  are  concerned. 

By  the  Presiding  Officer:  The  witness  is  excused  and  will  report 
to  the  clerk. 

By  Mb.  Isbael:  I  will  ask  for  Mr.  St  Morris  and  to  get  his  books 
from  the  vault  and  to  bring  them  here. 

By  the  Secbetary:     The  books  are  right  here,  I  think. 

By  Mr.  Israel:     Then  ask  for  Mr.  St.  Morris  to  come  in. 

C.  D.  St.  Morris,  a  witness  produced  for  and  on  behalf  of 
respondent,  being  first  duly  sworn,  testified  as  follows: 

Direct  Examination — 

By  Mr.  Israel:     Q.    What  is  your  name? 

A.     C.  D.  St.  Morris. 

Q.    Where  do  you  reside? 

A.     Spokane. 

Q.  Have  you  anything  to  do  with  the  Farmers'  Mutual  Live  Stock 
Insurance  Company? 

A.    I  was  appointed  receiver  for  the  company  in  last  January. 

Q.  Tou  are  in  charge  of  the  books  and  accounts  and  data  of  the 
company? 

A.     I  am. 

Q.  I  will  ask  you  whether  or  not  you  have  any  data  in  your  books 
regarding  the  expense  of  this  check —  Was  that  introduced  in  evidence? 

By  the  Secbetaby:     No,  that  was  not  marked  as  an  exhibit. 

[Counsel  hands  check  to  witness.] 

A.  There  is  an  entry  in  the  ledger  showing  $300.00  has  been  paid  to 
Mr.  Ligget.    That  is  the  only  recollection  I  have  of  it. 

Q.    Where  is  the  stub  for  the  check? 

A.  The  stub  of  this  check  was  brought  here  by  Mr.  Lichty.  He 
was  connected  with  the  company  and  he  told  me  that  the  check  was 
torn  out,  and  he  brought  back  a  stub  to  me,  and  when  I  was  subpoenaed 
the  subpoena  did  not  call  for  anything  except  for  the  months  of  May  and 
June,  and  hence  I  left  that  stub  there.  I  brought  the  check  books  for 
the  months  of  May  and  June  and  this  check  was  torn  out  from  those 
stubs. 

Q.    Well,  you  have  not  the  stub  with  you? 

A.    I  have  not  the  stub  with  me. 

Q.  And  there  are  none  of  the  books  that  offer  you  any  light  as  to 
the  transaction,  beyond  the  mere  charging  of  the  item? 

A.    None  at  all. 

Q.    For  what  purpose  was  it  given? 

A.    Nothing  at  all. 

Q.  Do  you  notice  a  double  indorsement  on  the  back  of  it?  [Wit- 
ness looks  at  hook.]  Now  do  you  find  in  your  book  or  among  your 
papers  any  voucher  for  that  check? 

A.     No,  I  found  nothing  at  all. 

Q.    Nothing  that  would  indicate  the  purpose  of  its  payment? 

A.    Nothing  at  all. 
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Bt  Mb.  Israel:  That  is  all.  It  Is  useless.  I  sent  for  him  blind 
and  there  are  no  results. 

[Witness  excused,] 

Bt  Mb.  Isbael:  Tour  honor,  please,  under  that  ruling  of  y66te^ 
day  excluding  all  witnesses  out  of  chamber,  I  expect  my  witnesses  are 
all  down  town,  because  I  told  quite  a  number  of  them  we  would  not 
need  them  this  morning. 

Bt  the  Pbesiding  Ofticeb:  I  think  we  may  as  well  adjourn  till 
1:30. 

Bt  Mb.  Manaoeb  E^doe:     Just  a  moment.    I  think  we  have  one. 

Bt  Mb.  Isbael:  Well,  gentlemen,  I  will  have  to  'fess  up.  I  hayenl 
any  more  witnesses  except  Mr.  Paul.  Yes.  here  is  one,  J.  A.  Miller, 
that  I  did  not  excuse  until  after  dinner. 

J.  A.  Miller,  a  witness  produced  for  and  on  behalf  of  the 
respondent,  being  first  duly  sworn,  testified  as  follows : 

Bt  Mb.  Isbael:  Q.  Mr.  Miller,  you  are  the  author  and  the  In- 
troducer of  the  insurance  bill  known  as  the  J.  A.  Miller  bill? 

A.    If  you  refer  to  House  bill  No.  401,  yes. 

Q.  That  is  the  one  in  regard  to  the  changing  of  certain  methods 
in  the  insurance  office? 

A.    Yes,  sir. 

Q.  I  will  ask  you  whether  or  not  in  preparing  that  bill  you  were  in 
any  way  consulted  by  the  insurance  office? 

A.    Tes,  I  was. 

Q.    Did  they  ofPer  aid  and  advice  in  preparing  the  bill? 

A.  I  had  been  discussing  with  Mr.  Schlvely  the  criticism  that 
had  been  made  of  his  office  on  account  of  the  manner  of  examination 
of  companies  at  that  time,  and  the  thought  had  suggested  itself  to 
me  that  the  present  law  should  be  amended  to  prevent  any  further 
criticism  or  any  further  practice  of  that  kind.  I  told  Mr.  Schlvely 
that  I  would  have  a  bill  drawn  up.  He  said  that  he  would  be  very 
glad  If  I  would  do  so.  I  then  asked  Mr.  Lee  to  drawn  the  bill  up,  giv- 
ing him  my  ideas  along  the  lines  which  Mr.  Schlvely  and  I  had  talked. 

Q.    It  seemed  to  be  satisfactory  to  Mr.  Schively? 

A.    Yes,  sir. 

Q.  After  that,  after  the  bill  was  introduced,  I  will  ask  whether  or 
not  Mr.  Schively  or  Mr.  Schively's  office,  were  at  all  Insistent  about  It 
not  getting  lost  in  the  whirlpool  and  getting  It  through? 

A.  Why,  I  don't  know  anything  about  Mr.  Schlvely.  Mr.  Madge 
was  assisting  me  In  getting  it  passed  through  the  House. 

Q.    Mr.  Madge,  of  Mr.  Schively's  office? 

A.    Yes,  sir. 

Q.  Do  you  remember  whether  any  of  the  memoranda  tjhat  was  used 
by  Attorney  General  X«ee  In  drawing  the  bill  was  prepared  by  Mr. 
Schlvely? 

A.     I  don't  know  as  to  that;   no. 

Q.    This  was  in  the  early  part  of  the  session,  last  year? 

A.    Well,  I  would  judge  just  about  the  middle  of  the  session. 

Cross-Examination — 

Bt  Mb.  Lee:  Q.  Do  you  know  whether  this  proviso  was  in  the 
original  bill:     ''Provided,  That  when  it  becomes  necessary  for  the  In- 
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surance  commissioner  to  appoint  a  special  examiner  or  actuary  to  make 
such  investigation  or  examination,  who  receives  no  salary  in  addition 
to  his  actual  expenses  incurred  in  such  examination,  he  shall  receive 
from  the  company  so  examined  a  reasonable  compensation?" 

A.    That  was  in  the  original  bill. 

Q.    Do  you  know  whether  or  not  it  was  in  the  bill  that  passed? 

A.    No,  it  was  not. 

Q.    As  passed  the  House? 

A,    No,  sir.. 

Q.    Was  it  stricken  out? 

A.     Stricken  out  on  the  floor  of  the  House. 

Q.     Do  you  know  the  history  of  that  proviso? 

A.  No,  I  don't.  When  the  bill  was  handed  to  me,  it  was  prepared 
hy  Mr.  Lice,  of  the  attorney  generars  office,  and  that  clause  was  in  there. 

[Witness  excused.] 

By  the  Presiding  Officer:  We  will  adjourn  until  1:30  this  after- 
noon. 

At  1 1 :55,  a  recess  was  taken  until  1 :80  p.  m. 


AFTERNOON  SESSION. 

The  Senate,  sitting  as  a  court  of  impeachment,  reconvened 
at  1 :30  p.  m. 

By  Senator  Cotterill:  I  move  that  Senators  Fishback  and  Knicker- 
bocker be  assessed  the  usual  fine  of  five  dollars  each  for  not  being  in 
their  seats  at  the  time  of  roll  call. 

By  Senator  Eastham:  I  suggest  that  on  account  of  the  size  of 
Senator  Fishback  that  his  fine  be  increased  to  $10. 

By  the  President:  As  many  as  are  in  favor  of  the  motion  say 
"Aye,";  contrary,  "No." 

By  the  President:     The  nays  have  it. 

By  Senator  Piper:  I  would  like  to  ask  what  the  decision  of  the 
-chair  was. 

By  the  PREsmENT:  The  chair  was  clearly  of  the  opinion  that  the 
nays  had  it,  and  so  stated. 

By  Senator  Piper:  I  would  like  to  call  the  attention  of  the  chair 
to  the  fact  that  it  takes  a  two-thirds  vote  here  to  excuse  any  one,  and 
I  move  that  they  be  not  excused  and  fined  five  dollars. 

By  the  President:  The  chair  will  grant  you  a  division  on  the 
question.  Those  in  favor  of  the  fine  will  arise  and  stand  until  counted. 
The  motion  prevails.    The  gentlemen  are  fined. 

By  the  President:     Senator  Presby  will  take  the  chair. 

By  the  Presiding  Officer:     Mr.  Israel,  are  you  ready  to  proceed? 

By  Mr.  Israel:  I  desire  to  call  Mr.  Schively  on  a  matter  omitted 
in  his  rebuttal. 
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By  the  Presiding  Offioeb:     You  may  do  so. 

By  Mr.  Israel:  Q.  Mr.  Schlvely,  while  you  were  under  cross- 
examination  by  Counsel  Edge  you  were  asked  the  question  if  Mr. 
Ward  didn't  furnish  the  money  to  pay  a  fine  for  you  in  Portland,  and 
upon  your  answer  that  he  did  not  you  were  not  further  questioned. 
What  were  the  circumstances  of  your  being  fined  in  Portland,  if  you 
were  fined? 

A.  During  this  day,  while  I  was  in  Portland,  I  met  a  lady  who 
had  been  at  one  time  a  stenographer  or  employee  of  the  Senate  or 
House  here  in  Olympia.  When  I  met  her  we  passed  \he  usual  cour- 
tesies of  the  day  and  I  told  her  I  was  busy  then,  but  if  she  were  at 
liberty  I  would  enjoy  taking  her  to  a  theatre  that  evening,  and  to 
which  she  consented,  and  we  went  to  the  theatre  together,  and  after 
the  play  was  over  I  suggested  to  her  that  we  go  to  Mr.  Richard's 
restaurant  for  some  refreshment.  We  went  to  Mr.  Richard's  restau- 
rant, and  while  we  were  partaking  of  refreshment  the  officers  of  the 
city  arrested  everybody  in  the  house,  and  I  said  to  the  oflftcer,  "You  don't 
want  to  arrest  me;  I  am  a  state  ofllcial  of  another  state.  I  am  an 
official  of  another  state,  and  I  am  not  in  any  way  included  in  your 
local  quarrel." 

Q.    What  was  the  local  quarrel? 

A.  Mr.  Richards  was  having  a  quarrel  with  the  local  authorities 
over  the  subject  of  taking  out  private  boxes  in  a  restaurant.  The 
officer  said,  "Well,  we  are  under  orders  to  bring  everybody  to  the  sta- 
tion." I  said,  "I  don't  want  to  ride  in  this  wagon;  it  is  an  open  dis- 
grace." He  says,  "You  had  better  ride  ill  the  wagon  than  to  walk 
along  the  streets  under  arrest,  and  the  crowd  would  follow  you.** 
And  I  said  to  him,  "It  is  not  right  to  arrest  me."  He  then  said,  "Don't 
be  unnecessarily  worried  over  this.  We  can't  help  it.  You  go  down 
there  and  pay  your  bail  and  they  will  let  you  off  immediately,  and  that 
will  close  the  matter."  "Yes,  but,"  I  said,  "I  will  have  to  go  down 
there  and  give  my  name,  and  it  will  be  published  in  the  paper  and  it 
will  have  the  color  of  disgrace."  He  says,  "You  give  any  name  that 
comes  to  your  mind  and  pay  your  bail  and  get  out,  and  forget  it"  I 
followed  his  instructions;  I  walked  up  into  the  office,  to  the  desk,  and 
said,  "What  is  the  bail?"  The  man  said,  "Fifty  dollars."  I  paid  him 
the  fifty  dollars  and  walked  away.  Mr.  Ricfiards  subsequently  met  me 
that  evening  and  said,  "Your  arrest,  Mr.  Schively,  was  a  mistake,"  and 
he  handed  me  back  the  fifty  dollars,  and  that  closed  the  incident,  ex- 
cept that  afterwards  when  I  met  certain  friends  in  the  city  they  were 
joking  me  about  it.  It  was  a  matter  of  the  "horse  on  me"  and  they 
were  laughing  about  it,  and  I  was  told  the  next  morning  by  the  clerk 
that  the  governor  of  the  state  had  called  on  me  to  apologize. 

Q.    What  was  the  condition  of  your  finances  at  that  time? 

A.  I  was  on  my  way  to  San  Francisco  at  that  time  and  had  plenty 
of  money  with  me. 

Q.  Did  you  take  any  money — did  you  borrow  any  money  from  Mr^ 
Ward  at  that  time?    . 

A.    I  did  not.    There  was  no  necessity  of  so  doing. 

Cross-Examination — 

By  Mb.  Manager  Edge:  Q.  Were  you  in  the  box  at  the  time  yoo 
were  arrested? 

A.    I  was  in  the  box  partaking  of  refreshment. 

Q.  Do  you  mean  to  say  you  were  simply  sitting  there  innocently 
partaking  of  refreshments  when  the  officers  came  and  took  you  to  the 
station? 

A.    I  mean  to  say  that  exactly. 
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Q.    And  you  did  not  get  any  money  from  Ward? 
A.    I  did  not. 

•  Q.  Don't  you  recall  sending  a  messenger  to  Ward's  hotel,  where  he 
was  stopping,  and  telling  him  to  come  down  there  and  see  you  right 
away? 

A.  I  didn't — I  did  not — for  I  had  no  idea  where  he  was  stopping 
at  that  time-. 

Q.  You  do  not  recall  him  coming  down  to  the  hotel  the  next  morn- 
ing when  you  were  at  the  hotel  and  seemingly  in  the.  custody  of  some 
one,  and  you  told  him  that  you  were  without  funds  and  were  in  trouhle, 
and  asked  him  for  one  hundred  and  fifty  dollars  at  that  time,  and  he 
wrote  you  out  a  check  for  one  hundred  and  fifty  dollars,  you  stating 
to  him  that  you  hadn't  any  money  and  you  were  in  trouble  and  had  to 
have  it? 

A.  I  was  not  in  trouble;  I  was  not  under  arrest.  If  Mr.  Ward 
gave  me  any  money  at  that  time,  it  was  for  the  purpose  of  paying  my — 
what  might  be  expended  in  San  Francisco  in  the  arrangement  I  was  to 
make  for  his  company  with  the  insurance  commissioner.  I  was  not 
short  of  funds. 

Q.  Tou  say,  then,  that  he  may  have  paid  you  some  money  at  that 
time — one  hundred  and  fifty  dollars? 

A.  I  don't  remember  that,  but  if  he  did  it  had  no  connection  what- 
ever with  this  other  affair;  that  had  all  been  settled  the  evening  pre- 
vious. 

Q.     So  you  won't  state  now  whether  he  paid  you  any  money  or  not? 

A.  I  will  not,  because  I  do  not  remember  that  part,  but  I  know  it 
had  no  connection  with  the  other  afPair.  I  was  not  seemingly  in 
charge  of  any  officer,  because  that  was  concluded  within  three  or  four 
minutes  at  the  station. 

Q.  And  you  told  them  there  you  were  a  state  official,  and  made  that 
in  yonr  explanation? 

A.     I  did. 

Q.  You  didn't  state  at  that  time  you  were  simply  a  deputy  and  had 
no  authority  or  anything  of  that  kind,  did  you? 

A.     No,  sir. 

Q.  And  if  Mr.  Ward  testifies  that  he  paid  you  money  there  for  the 
purpose  of  getting  you  out  of  trouble,  he  has  testified  to  what  is  not 
the  truth? 

A.    He  absolutely  has. 

Q.  Were  you  in  possession  of  all  your  faculties  at  that  time,  Mr. 
Schively? 

A.     I  absolutely  was,  for  I  was  entertaining  a  lady. 

Q.  Well,  that  in  itself  might  not  be  sufficient  evidence  on  that, 
Mr.  Schively. 

By  Mb.  Israel:  Well,  I  think  that  is  a  matter  of  argument,  Mr. 
Edge. 

•  [No  response.] 
Re-Direct  Examination — 

By  Mb.  Israel:  Q.  Who  told  Mr.  Ward  of  the  episode  of  the  night 
before,  if  you  know? 

A.  After  the  incident  was  closed  I  happened  to  meet  Mr.  Ward  and 
was  speaking  of  the  matter  lightly  and  was  laughing  over  the  matter 
as  an  incident  with  Mr.  Ward,  and  he  was  laughing  at  it  with  me, 
and  the  gentlemen  around  there  were  generally  saying,  "Well,  Schively, 
this  is  one  on  you." 
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Q.  At  that  time  you  were  on  your  way  to  California,  and  in  the 
trip  to  California  you  were  to  make  arrangements  for  the  Pacific 
Live  Stock  to  enter  the  state? 

A.    Yes,  sir. 

Sam  A.  Madge,  being  a  witness  called  on  behalf  of  the  re- 
spondent, after  first  being  duly  sworn,  testified  as  follows: 

Direct  Examination — 

Bt  Mb.  Isa/iELs    Q.    What  is  your  name? 

A.    Sam  A.  Madge. 

Q.    Ever  reside  In  Portland? 

A.    Never  resided  there;  no,  sir. 

Q.    Have  you  been  in  and  out  of  Portland  to  any  extent? 

A.    Tes,  sir,  quite  a  good  deal. 

Q.    Ever  interested  in  a  hotel  there? 

A.    Yes,  sir. 

Q.    What  hotel? 

A.    The  Palmer  House. 

Q.    Where  is  it  situated? 

A.    At  the  corner  of  West  Park  and  Alder. 

Q.    When  was  it  you  were  interested  in  this  hotel? 

A.  That  was  the  year  of  the  Portland  fair;  I  don't  recollect  the 
year. 

Q.  Was  or  was  there  not  in  existence  anywhere  near  this  hotel  at 
that  time  a  restaurant  known  as  Richards? 

A.    Yes.  sir. 

Q.    Where  was  It  situated  with  reference  to  the  hotel? 

A.    Right  across  the  street. 

Q.    What  kind  of  a  building  is  it? 

A.    A  light-colored  brick  building. 

Q.    Have  you  been  there  since? 

A.    Yes. 

Q.    Do  you  know  of  it  now? 

A.    Not  lately;  no,  sir. 

Q.    How  lately  have  you  known  of  it? 

A.    I  haven't  been  there  within  a  year  and  a  half. 

Q.  At  the  time  you  did  know  it  until  the  time  you  last  saw  it  what 
was  the  character  of  that  place? 

A.    Well,  the  same  as  any  high-priced,  high-class  restaurant. 

Q.    What  was  the  class  of  people  that  resorted  to  it? 

A.    A  good  class  of  people. 

Q.    Respectable  people? 

A.    Yes,  sir. 

Q.  Do  you  remember  the  incident  in  1906.  Just  after  the  World's 
Fair,  of  the  city  authorities,  under  a  new  ordinance,  taking  out  the 
boxes  and  private  dining-rooms  in  all  the  restaurants  and  cafds  in  the 
city? 

A.  I  recollect  there  was  some  kind  of  a  moral  wave  there,  and 
either  the  mayor  or  the  council  issued  orders  with  reference  to  the 
selling  of  liquor  in  boxes,  and  Mr.  Richards  refused  to  comply  with 
that  order,  and  it  became  a  battle  with  the  city  authorities  and  Mr. 
Richards  as  to  whether  he  would  comply  with  it;  and  I  was  interested  in 
it  because  I  was  interested  in  a  hotel,  and  they  were  right  alongside  of 
us,  and  there  was  a  contest  between  the  city  authorities  and  the  hotel 


Digitized  by 


Google 


IMPEACHMENT  PROCEEDINGS  g58 

men  as  to  whether  he  should  obey  that  law  or  not,  and  they  made  a  raid 
on  the  house  at  least  twice,  to  my  recollection — possibly  more. 

Cross-Examination — 

By  Mb.  Manager  Edge:  Q.  What  is  your  present  position,  Mr. 
Madge? 

A.    Deputy  insurance  commissioner. 

Q.    Under  Mr.  Schively,  in  the  office? 

A.    Yes,  sir. 

Q.  Has  your  recollection  refreshed  about  this  matter  in  a  very 
recent  past? 

A.    Well,  yes. 

Q.    Tou  were  down  there  about  what  time? 

A.    About  '96.    We  bought  in  there  Just  before  the  fair  opened. 

Q.  Tou  don't  know  anything  about  this  escapade  which  resulted 
in  the  arrest  of  these  people? 

A.    No,  sir;  not  at  all. 

Q.    Tou  don't  know  what  the  reasons  were  that  they  were  arrested? 

A.    No,  sir. 

Q.  The  people  who  took  refreshments  in  the  place  didn't  have  any 
fight  with  the  city  authorities,  did  they? 

A.    No,  sir. 

Q.  No  reason  why  they  should  arrest  people  who  were  peaceably 
eating  their  meals  there,  was  there? 

A.  Well,  if  a  fellow  got  caught  in  the  raid  he  would  probably  be 
arrested,  I  Imagine. 

Q.  This  was  one  of  the  best  restaurants  in  Portland,  you  under- 
stand? 

A.  When  I  went  to  Portland  ten  years  ago  it  was  practically  the 
only  restaurant — 

Q.  Well,  that  is  not  the  question.  Tou  testify  under  oath,  as  I 
understand,  that  this  was  a  high-class  restaurant  in  Portland? 

A.    Tes,  sir,  I  do. 

Q.  Tou  don't  mean  to  tell  the  Senate  why  Schively  was  arrested 
there? 

A.    No,  sir. 

Q.  Tou  don't  know  anything  concerning  the  transaction  in  which 
he  was  taking  part  at  that  time,  do  you? 

A.     No,  sir,  not  at  all. 

Re-Direct  Examination — 

By  Mb.  Israel:     Q.    Tou  do  know  that  it  was  raided,  and  every- 
body in  it  arrested  once  or  twice? 
A.    That  is  my  recollection. 
[Witness  excused.] 

Marvin  Arnold,  a  witness  called  on  behalf  of  the  respondent, 
after  having  first  been  duly  sworn,  testified  as  follows : 

Direct  Examination — 

By  Mb.  Isbael:     Q.    What  is  your  name? 
A.     Marvin  Arnold. 
Q.    Where  do  you  reside? 
A.     I  reside  here,  but  I  live  in  Spokane. 

Q.    Were  you  connected  in  any  way  as  an  employee  with  the  regular 
session  of  the  legislature  of  1909? 
A.     I  was  assistant  secretary. 
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Q.  Do  you  remember  the  insurance  bill  for  the  purpose  of  rega- 
lating  and  declaring  and  amending  laws  in  connection  with  insurance 
departments — among  other  things,  one  of  examining  companies,  before 
the  legislature — commonly  known  as  the  Miller  bill? 

A.     I  remember  it  as  the  Miller  bill. 

Q.  I  will  ask  you  whether  or  not  in  connection  with  that  bill  you 
were  ever  approached  by  Mr.  Schively  or  Mr.  Madge? 

A.    I  was. 

Q.    What  was  their  purpose,  and  what  was  said  to  you? 

A.  About  the  last  week  of  the  legislature  there  was  a  committee 
appointed  in  the  Senate,  called  the  rules  committee,  that  seggregated 
the  bills  and  made  up  the  calender.  Mr.  Laube,  the  secretary,  pre- 
pared the  list  of  bills  for  the  printer.  One  evening  I  was  on  my  way  to 
the  printing  oflftce;  this  was  about  the  second  day  before  the  close, 
near  the  end,  and  I  met  Mr.  Schively  and  Mr.  Madge  on  their  way  home, 
and  they  had  spoken  to  me  several  times  about  this  bill,  and  they 
asked  me  it  I  had  been  able  to  speak  to  Mr.  Ruth  in  regard  to  getting 
it  on,  and  I  came — and  I  told  them  no,  and  I  came  up  and  saw  Mr. 
Ruth  and  he  saw  Senator  Smith,  and  the  bill  was  placed  on  the 
calender. 

Q.    Otherwise,  it  might  have  been  lost  entirely? 

Bt  Mb.  Lee:  Now,  I  do  not  hear  any  response  to  that  question, 
and  as  it  is  simply  a  conclusion,  I  move  to  strike  the  remark  of  coun- 
sel. 

By  the  Presiding  Officer:     Yes,  I  think  so. 

By  Mb.  Israel:  Q.  Do  you  know  Mr.  Evenson,  of  Spokane,  the 
insurance  man? 

A.    Yes,  sir,  I  do. 

Q.    Do  you  know  where  his  ofllce  was  in  1906? 

A.    I  do. 

Q.    Ever  go  to  his  office  with  John  Schively? 

A.    I  have. 

Q.    Was  he  in  when  you  went  there? 

A.    No,  sir. 

Cross-Examination — 

By  Mr.  Lee:  Q.  When  did  you  go  up — when  did  you  go  to  Mr. 
Evenson's  office  with  Mr.  Schively/ 

A.  The  latter  part  of  July  or  the  fore  part  of  August 

Q.  What  year? 

A.  1908. 

Q.  That  is  when  the  examination  was  made,  is  it? 

A.  Didn't  make  any  examination. 

Q.  Didn't  make  any  examination? 

A.  No,  sir. 

Q.  Do  you  know  whether  he  made  any  examination  at  all  or  not? 

A.  He  did  not  then. 

Q.  How  did  you  come  to  go  to  that  office  with  him? 

A.  I  met  Mr.  Schively  on  the  street. 

Q.  Where? 

A.  Spokane. 

Q.  What  part  of  the  street? 

A.  On  the  corner  of  Riverside  and  Howard. 
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Q.    And  you  repaired  to  Evenson's  office? 

A.  He  asked  me  what  I  was  doing,  and  I  said  ''Nothing/'  and  he 
asked  me  if  I  would  go  up  there  with  him. 

Q.  Do  you  know  whether  Mr.  Schively  in  his  testimony  before  this 
Senate  has  said  anything  about  your  accompanying  him  there? 

A.    I  didn't  hear  anything  about  it. 

Q.  Tou  were  lobbying  around  the  Senate  for  the  passage  of  in- 
surance laws,  were  you  not? 

A.    I  was  not. 

Q.     You  were  for  this  particular  bill? 

A.     I  was  not 

Q.  You  were  promised  a  place  in  the  insurance  department  as 
actuary,  weren't  you? 

A.    No,  sir;  I  was  not. 

Q.  Wasn't  it  a  matter  of  common  knowledge  that  when  Mr.  Schively 
got  the  appropriation  he  was  asking  for  that  you  would  get  a  place 
in  the  insurance  department  of  this  state? 

A.    Yes,  but  not  as  actuary. 

Q.    Well,  you  were  to  get  a  position  in  his  office,  weren't  you? 

A.    Yes,  sir. 

Q.  Do  you  know  whether  or  not  the  Miller  bill,  when  it  actually 
passed  was  any  difTerent  from  the  existing  law? 

A.     I  don't  know  in  regard  to  that. 

Q.  You  know  about  a  certain  provision  in  the  Miller  bill,  some- 
times known  as  the  joker,  that  says  that  when  a  special  man  was  sent 
to  examine  a  company  outside  of  the  insurance  department's  office  he 
was  to  receive  a  reasonable  compensation? 

A.    I  don't  know;  I  never  read  the  bill. 

Q.  Don't  you  know  as  a  matter  of  fact,  Mr.  Arnold,  that  this  bill 
was  never  on  the  Senate  calender? 

A,    I  know  it  was  on  the  Senate  calender. 

Q.  You  know  that  it  was  on  the  Senate  calendar  and  was  taken 
off  that  calendar  at  your  request? 

A.     I  spoke  to  Senator  Ruth  about  it. 

Q.  Will  you  swear  it  was  on  the  Senate  calendar  and  that  you  got 
It  taken  otT  of  that  calendar? 

A.    I  said  I  helped  to  get  it  put  on — ^not  taken  off. 

Q.  Don't  you  know  that  when  House  bill  401,  known  as  the  Miller 
bill,  came  over  from  the  House,  that  Senator  Cameron  had  the  bill 
called  up  and  substituted  for  his  bill? 

A.     No,  sir;    I  do  not. 

Q.    Would  you  state  it  was  not  a  fact? 

A.  I  don't  know  whether  it  was  or  not,  but  I  went  to  Senator  Ruth 
in  regard  to  this  bill. 

Q.  If  it  was  a  fact,  you  are  mistaken  in  your  testimony,  aren't 
you? 

A.    I  think  my  testimony  is  all  right. 

Re-Direct  Examination — 

Bt  Mb.  Isbael:  Q.  How  late  in  the  session  was  it  that  this  con- 
versation occurred? 

A.  It  was  around  the  third — it  was  within  three  days  of  the  close 
of  the  last  session — the  57th  or  58th  day. 

[Witness  excused.] 
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Mr.  Sam  A.  Madge,  a  witness  recalled  on  behalf  of  the  re- 
spondent, testified  as  follows: 

Direct  Examination — 

Bt  Mb.  Israel:  Q.  Since  having  heard  this  cross-examinatioo  of 
eminent  counsel  regarding  this  bill,  tell  the  Senate  what  you  know  re- 
garding this  transaction. 

A.    Early  In  the  session.  If  you  want  the  history  of  the  bill — 

Q.    That  is  what  I  want. 

A.  Early  in  the  session,  when  they  were  talking  about  this  In- 
vestigation, Mr.  Scbivrly  said  to  me,  "I  want  a  bill  passed  here  which 
will  take  out  of  this  office  the  collection  of  any  examination  fees.'*  But 
I  said  to  him,  "Well,  ycu  had  better  draft  a  bill,"  and  he  said,  "I  wlU  do 
so,"  and  he  did  draft  a  bill,  or  I  presume  he  did,  fjid  he  went  to  Mr. 
Lee  here  and  asked  Mr.  Lee  to  draw  the  bill.  Mr.  Lee  drew  the  bill.  It 
was  handed  to  Mr.  Miller,  I  am  quite  sure,  by  Mr.  Schively;  if  not, 
at  least,  by  myself —  No,  It  must  have  been  handed  to  him  by  either 
Mr.  Lee  or  Mr.  Schively,  because  I  went  to  look  at  the  bill,  and  after 
I  looked  at  it  I  discovered  that  they  had  neglected  to  provide  for  a  fund 
and  an  appropriation  that  would  permit  that  money  to  be  drawn  out 
again.  I  went  to  Mr.  Miller  and  I  think  I  saw  Mr.  Lee  and  talked  with 
him  In  regard  to  It,  and  an  amendment  was  drawn  and  substituted  for 
the  bill,  when  It  was  before  the  House  committee.  It  was  passed  by 
the  House,  and  then  I  took  a  copy  of  It  and  came  to  Senators  Booth 
and  Paulhamus,  and  either  Senator  Booth  or  Paulhamus ,  raised  the 
question  that  there  was  a  joker  In  the  bill.  There  was  a  provision  In 
the  bill  that  in  case  you  had  to  employ  outside  help  you  shouldn't  pay 
more  than  five  dollars  a  day,  and  the  same  provision  as  was  In  the 
Bassett  bill.  It  was  no  Joker  to  my  mind  at  all;  It  was  a  perfectly 
proper  provision.  But  I  said  to  Mr.  Paulhamus,  "If  you  object  to  that, 
cut  It  out;  I  don't  care  anything  about  It."  They  cut  It  out,  and 
Senator  Cameron  had  a  bill  that  partially  covered  that,  but  covered 
another  provision  In  regard  to  the  depositing  of  all  fees  that  come 
through  the  Insurance  department — having  them  all  sent  to  the  treas- 
urer's office  directly — which  the  department  considered  would  be  a  very 
cumbersome  proposition,  and  I  went  to  Mr.  Cameron  myself  and  talked 
with  him  about  It,  and  It  may  be  If  I  did  not  with  him,  I  did  with  Mr. 
Ruth;  and  I  think  that  at  Mr.  Ruth's  request  Mr.  Cameron  substituted 
that  House  bill,  because  It  was  too  late  in  the  session  to  possibly  get 
Mr.  Cameron's  bill  through  the  House.  It  was  the  last  day  or  the  day 
before  the  last,  and  I  urged  very  strenuously,  and  I  met  Arnold  and 
asked  him  If  It  was  on  the  calendar  and  I  think  he  told  me  not,  and  I 
told  him  to  go  back  to  Ruth  and  ask  him  If  It  couldn't  be  placed  on 
the  calendar.  In  order  that  It  might  be  passed. 

Cro88-Examination — 

By  Mr.  Lee:  Do  you  know  that  when  that  bill  was  presented  to  the 
attorney  general's  office  of  this  state  to  be  drawn  that  the  attorney 
general's  office  knew  nothing  about  what  was  desired,  knew  nothing 
about  the  Insurance  laws  or  their  figures,  in  so  far  as  the  question  be- 
fore the  legislature  was  concerned,  and  that  bill  was  drawn  at  the  sug- 
gestion of  Mr.  Schively? 

A.     I  think  that  is  true. 

E.  C.  Brackett,  a  witness  produced  on  behalf  of  the  respond- 
ent herein,  being  first  duly  sworn,  testified  as  follows: 
Direct  Examination — 
By  Mr.  Israel:     Q.     What  is  your  name? 


A.     Brackett. 
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Q.  What  is  your  first  name? 

A.  Earl  C.  Brackett 

Q.  What  are  you  doing  now,  Earl? 

A.  Elevator  operator. 

Q.  Here  in  the  building? 

A.  Tes. 

Q.    Were  you  elevator  operator  Saturday  afternoon  in  the  building? 
A.    Yes. 

Q.  Do  you  recall  the  circumstances  of  Mr.  Donovan,  the  presecut- 
ing  attorney  from  Spokane  county,  coming  off  the  gallery  lloor  to  the 
elevator  Saturday  afternoon? 

A.    Yes. 

Q.    Did  you  hear  him  say  anything  as  he  came  into  the  elevator? 

A.    Yes. 

Q.    What  did  he  say? 

A.  He  said  he  wished  he  had  told  the  facts  in  the  first  place,  and 
there  would  not  be  any  trouble  now. 

Cross-Examination — 

Bt  Mr.  Manager  Edge:  Q.  Did  you  have  that  conversation  yourself 
with  Mr.  Donovan? 

A.    No,  sir. 

Q.    Who  did? 

A.    I  don't  know. 

Q.    Who  else  was  in  the  elevator  that  heard  him  say  that? 

A.    Two  women  in  the  elevator. 

Q.    What  were  their  names? 

A.    I  only  know  one. 

Q.    What  was  her  name? 

A.    Mrs.  Bragg. 

Q.    She  heard  the  conversation? 

A.  She  asked  me  what  he  said;  I  don't  know  whether  she  under- 
stood him  or  not. 

Q.    Nobody  else  understood? 

A.  Well,  she  got  part  of  it.  She  heard  him  say  he  wished  he  had 
told  the  facts,  and  asked  me  to  repeat  it 

Q.  You  heard  Donovan  say  that  he  lied  here.  Is  that  what  you 
mean  to  say? 

A.  I  do  not  mean  to  say  that  he  lied  here.  He  said  that  he  wished 
that  he  had  told  the  facts — that  is  what  he  told  me — and  there  would 
have  been  no  trouble  now. 

Q.  He  said  he  wished  he  told  the  facts  and  there  would  have  been 
no  trouble  now? 

A.    Yes. 

Q.    Where? 

A.    I  do  not  know. 

Q.    Who  was  he  talking  to? 

A.    He  was  talking  to  me. 

Q.  Are  you  sure  that  he  said  that  he  wished  that  he  himself  had 
told  the  facts? 

A.    Yes. 

Q.    What  trouble  did  he  mean? 

A.    I  don't  know. 

—42 
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Q.    Who  did  you  tell  this  to  afterwards? 

A. '  I  did  not  tell  anybody. 

Q.  How  do  you  happen  to  be  here  testifying  to  it,  then?  Can  you 
answer  that?    Why  do  you  hesitate? 

A.  Mrs.  —  I  don't  know  the  party's  name  that  got  hold  of  it 
through  Mrs.  Bragg. 

Q.  Who  got  hold  of  it  through  Mrs.  Bragg? 

A.  Arnold? 

Q.  Marvin   Arnold?  , 

A.  Yes. 

Q.  60  ahead. 

A.  I  don't  know  the  party's  name — the  other  party's  name. 

Q.  Who  did  you  tell  it  to? 

A.  I  did  not  tell  it  to  anybody  outside  of  Mrs.  Bragg. 

Q.  Where  did  you  talk  to  Mrs.  Bragg  about  it? 

A.  In  the  elevator. 

Q.  Donovan  and  Mrs.  Bragg  left  the  car  at  the  same  time? 

A.  No,  sir.  She  left  the  car  first.  He  rode  up  and  down.  He  did 
not  know  where  he  was  going. 

Q.  Tou  turned  around  and  told  it  to  Mrs.  Bragg,  did  you,  while 
Donovan  was  there? 

A.  Yes. 

Q.  How  did  you  happen  to  do  that? 

A.  Because  she  asked  me  at  the  same  time. 

Q.  Do  you  know  Mrs.  Bragg's  city  address? 

A.  No,  sir. 

Q.  Do  you  know  whether  or  not  nhe  lives  in  Olympia? 

A.  She  does. 

Q.  Is  she  here  in  the  building  now? 

A.  I  don't  know. 

Q.  Have  you  seen  her  today? 

A.  Yes,  this  morning. 

Q.  Did  you  talk  with  her  since  about  it? 

A.  No,  sir. 

Q.  And  that  is  the  way  those  facts  came  into  possession  of  the 
parties  that  asked  you  to  be  here? 

Bt  Mr.  Isbael:     The  witness  has  not  stated  that 

By  Mb.  Manages  Edge:  Q.  How  did  Marvin  Arnold  happen  to  get 
mixed  up  in  it? 

A.    I  understood,  through  Mrs.  Bragg. 

Q.    Did  he  talk  to  you  about  it? 

A.    No,  sir. 

Q.    Who  did? 

A.    There  was  no  one  talked  to  me  about  it  outside  of  him. 

Q.    What  did  he  say  to  you  about  it? 

A.    That  is  all.    He  asked  me  if — 

Q.  What? 

A.  What  Donovan  said;  if  there  was  anything  in  It;  that  was  alL 

Q.  Have  you  repeated  everything  Donovan  said? 

A.  Yes. 

Q.  And  that  was  the  only  thing  he  did  say,  and  he  rode  up  and 
down  several  trips  on  the  elevator? 

A.  Yes. 
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Q.  What  was  his  condition  as  to  being  sober  or  intoxicated? 

A.  He  seemed  to  be  nervous  and  excited.  I  don't  know  whether  he 
was  sober. 

Q.  Could  you  find  Mrs.  Bragg  now  if  a  subpoena  is  Issued  for  her? 

A.  I  don't  know  whether  she  is  in  the  building  or  not. 

Q.  Da  you  know  where  she  can  be  found? 

A.  No,  sir. 

Q.  How  did  you  happen  to  get  acquainted  with  her? 

A.  Why,  I  have  known  her  for  quite  awhile. 

Q.  Where  did  you  get  acquainted  with  her? 

A.  Here  In  Olympia. 

Q.  In  what  way  did  you  become  acquainted  with  her? 

A.  I  forget  just  where  it  was  now.    I  met  her  through  her  husband. 

Q.  Did  she  live  near  where  you  did? 

A.  Next  door.    I  am  not  familiar  with  the  number. 

Q.  What  is  the  number  of  your  house? 

A.  I  don't  know. 

Q.  Do  you  mean  to  say  you  don't  know  where  you  live  In  Olympia? 

A.  I  do  not  know  the  number  of  the  house. 

Q.  Now,  you  say  she  lives  next  door  to  your  house? 

A.  Yes. 

Q.  What  is  the  number  of  your  house? 

A.  I  don't  know. 

Q.  Is  there  a  number  on  it? 

A.  Yes. 

Q.  What  street  is  it  on? 

A.  Columbia. 

Q.  What  other  street? 

A.  I  do  not  know  that. 

Q.  You  don't  know  the  next  door  your  house  is  from? 

A.  No,  sir,  I  don't 

Q.  Then  you  don't  know  where  Mrs.  Bragg  lives.  Can  you  go  out 
now  and  find  her  house? 

A.  I  can  go  out  and  find  it,  yes. 

Q.  You  talked  this  matter  over  thoroughly  with  the  counsel  and 
the  respondent,  Mr.  Israel  and  Mr.  Schively? 

[No  response.^ 

Q.  Do  you  understand  what  I  said? 

A.  They  asked  me  this  morning  what  Donovan  said  to  me  and  I 
told  them. 

Q.  Did  they  tell  you  how  they  got  the  information? 

A.  No,  sir. 

Q.  Did  they  state  whether  or  not  Marvin  Arnold  had  told  them? 

A.  No,  sir. 

Re-Direct  Examination — 

Bt  Mb.  Isbael:  Q.  I  met  you  on  the  corner  of  this  street,  Sixth 
and  Main  streets,  this  morning,  didn't  I? 

A.    Yes,  sir. 

Q.  The  first  greeting  you  got  from  me  was,  "Is  your  name 
Brackett?" 

A.    Yes. 

Q.    The  next  thing  I  said  to  you  was  what? 

A.    You  asked  me  what  Donovan  had  said  to  me. 
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Q.    And  the  next  thing  I  said  was,  "What  did  Donovan  say  in  the 
car  yesterday  afternoon?" 
A.    Yes. 

Q.    And  you  told  me? 
A.    Yes. 

Bt  Mb.  Israel:  I  may  inform  counsel  that  Mrs.  Bragg's  hushand  is 
one  of  the  employees  of  the  building,  and  his  wife  is  probably  in  the 
gallery  at  this  moment,  if  they  want  her. 

Bt  Mb.  Manages  Edge:  If  she  is,  I  would  ask  that  the  chair  instruct 
her  to  remain,  and  it  wil  save  the  formality  of  issuing  a  subpoena. 

Bt  the  Pbesidino  Officer:  Mr.  Sergeant-at-Arms,  will  you  ascertain 
if  Mrs.  Bragg  is  in  the  gallery,  and  if  so  have  her  come  in  here.  Don't 
call  her  down  now,  because  she  is  not  wanted  at  this  time.  Ascertain  if 
she  is  in  the  building. 

[Witness  excused,] 

H.  Perry  Niles,  a  witness  produced  on  behalf  of  the  re- 
spondent, being  first  duly  sworn,  testified  as  follows: 

Direct  Examination — 

Bt  Mr.  Israel:     Q.    What  is  your  name? 

A.    H.  Perry  Niles. 

Q.    Where  do  you  live? 

A.    Everett 

Q.    Were  you  ever  qonnected  with  the  secretary  of  state's  office? 

A.    Yes. 

Q.    When?  ' 

A.    From  1901  to  1905. 

Q.  While  you  were  connected  with  the  insurance  conmilssioner'B 
office  were  you  ever  sent  out  to  make  examinations  of  insurance  com- 
panies? 

A.    Yes. 

Q.    Who  sent  you  out? 

A.    Mr.  Nichols. 

Q.  What  were  your  instructions  when  you  went  out  to  examine  as  to 
the  amount  of  charges  you  should  make? 

A.  He  sent  me  to  examine  those  companies,  and  the  companies  I 
would  examine  were  designated.  Some  three  companies,  I  think,  only, 
when  I  went  alone.  There  were  two  of  them  in  Kansas  and  one  in 
Richmond,  Virginia.  One  of  the  companies  in  Kansas  gave  me  one 
hundred  dollars,  and  another  one  in  Richmond,  Virginia,  gave  me  a 
check  for  two  hundred  dollars,  drawn  to  Mr.  Nichols.  I  brought  It 
home  and  gave  that  check  to  Mr.  Nichols,  and  he  gave  me  the  expenses 
for  my  trip. 

Q.    The  money  you  had  left  you  turned  over  to  Mr.  Nichols? 

A.  All  over  except  the  one  hundred  dollars  that  was  given  to  me. 
I  took  it — that  sum — for  my  expenses. 

Cross-Examination — 

By  Mr.  Lee:  Q.  At  that  time  the  custom  had  not  grown  up  of 
dividing  with  the  man  who  actually  made  the  examination? 

A.    I  do  not  know  anything  about  that 

Q.  So,  if  there  was  any  division  of  the  spoils,  it  occurred  after 
your  admin  lustration? 

A.    I  did  not  get  any. 
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Q.  Ton  did  not  get  in  on  that  part  of  it.  Now,  this  $200  flat  rate 
proposition  was  established  at  that  time — to  charge  a  flat  rate  of  $200 
for  examination? 

A.  I  cannot  say  as  to  that  I  got  a  $200  check  from  that  one  com- 
pany. 

Q.  Were  you  in  the  oflElce,  Mr.  Niles,  when  Mr.  Schiyely  was  deputy 
insurance  commissioner? 

A.  Mr.  Schively  was  deputy  insurance  commissioner  from  1901 
until  1905,  while  I  was  there,  and  he  continued  afterwards — after  I 
left  the  oflice. 

Q.    As  such,  he  had  control  of  the  department,  largely? 

A.  The  insurance  department  and  the  secretary's  office  were  two 
different  departments.  Mr.  Nichols  and  Schively  had  offices  on  one 
side  of  the  hall,  and  the  secretary's  office  was  on  the  other  side,  in  the 
old  capitol.  They  moved  into  this  building;  the  secretary's  office 
was  where  it  is  now  with  the  exception  that  the  two  rooms  on  this  end 
were  devoted  to  the  insurance  department. 

Q.  Mr.  Schively  had  his  clerk  and  his  stenographer,  and  had  no 
other  office  at  that  time? 

A.    After  they  got  in  here,  yes. 

Q.    Was  that  while  you  were  still  here? 

A.     I  was  away —  I  was  here  until  1905,  yes. 

Q.  At  that  time,  after  he  moved  into  the  new  office,  Mr.  Schively 
was  afforded  control  of  the  insurance  department,  as  segregated  from 
the  others? 

A.  That  was  the  insurance  commissioner's — that  was  the  depart- 
ment of  insurance  offices,  to  my  mind. 

Q.    Mr.  Schively  was  in  control  of  them? 

'A.    He  was  in  there  in  those  two  offices. 

Re-Direct  Examination — 

Bt  Mb.  Israel:  Q.  Tou  were  not  an  employee  in  the  insurance 
department? 

A.    No,  sir;  I  had  nothing  to  do  with  it. 

Q.    Your  employment  was  in  the  secretary  of  state's  office? 

A.    My  employment  was  in  the  secretary  of  state's  office. 

Q.  And  Mr.  Nichols  took  you  out  of  the  secretary  of  state's  office 
and  sent  you  to  make  examinations? 

A.    Yes,  sir. 

Q.    More  than  once? 

A.    Yes. 

Q.    Did  you  go  once  with  Tom  Hickey? 

A.  In  1901  I  went  east  with  Mr.  Nichols  to  make  some  examina- 
tions, and  in  either  1902  or  1903  he  sent  me  alone.  In  1904  he  sent  Mr. 
Hickey  and  myself  east  to  make  some  examinations. 

E.  C.  McDonald,  a  witness  produced  on  behalf  of  the  re- 
spondent  herein,  being  first  duly  sworn,  testified  as  follows: 

Direct  Examination — 

Bt  Mb.  Israel:     Q.    What  is  your  name? 

A.    E.  C.  McDonald.  * 

Q.    Where  do  you  live? 

A.    Spokane,  Washington. 

Q.    What  is  your  business? 

A.    Attorney  at  law. 
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Q.    Do  you  know  John  H.  Schively? 

A.    Yes. 

Q.  I  will  ask  you  whether  you  recall  the  circumstance  of  Mr. 
Schively  taking  you  to  the  Pacific  Live  Stock  Association  office  jost 
after  Charlie  Murray  had  surrendered  the  receivership  and  Schrock  had 
gone  back  into  the  possession  of  the  company,  for  any  purpose? 

A.    I  do. 

Q.  Do  you  remember  what  purpose  Schively  expressed  in  wanting 
to  go  there? 

A.    Yes. 

Q.    What  was  the  purpose? 

A.  Mr.  Schively  came  to  my  office  in  the  city  of  Spokane  some  time 
during  the  early  part  of  1907  and  said  to  me  that  a  report  had  been 
made  by  an  expert  accountant  of  the  affairs  of  this  Live  Stock  Asso- 
ciation, and  that  this  report  showed  that  there  was  paid  to  him  a 
considerable  sum  of  money  more  than  that  actually  received  by  him. 
He  requested  me  to  go  to  the  office  of  the  association  with  him  to 
▼erify  his  statement  that  he  had  not  received  to  exceed  four  hundred 
dollars  per  month  for  something  like  three  months.  We  went  to  the 
office  of  the  association,  in  the  Femwell  building,  in  Spokane,  and 
when  we  arrived  there  met  a  young  man  whom  I  was  informed  was  a 
bookkeeper.  I  did  not  know  him  personally  at  that  time,  but  I  now 
think  it  was  Mr.  Hunter.  Mr.  Schively  asked  Mr.  Hunter  why  he  was 
charged  with  some  |1,200,  and  Mr.  Hunter — if  it  was  Mr.  Hunter- 
stated  that  certain  notes,  known  as  the  Ward  notes,  were  charged  to 
Schlvely's  account,  and  he  was  informed  at  that  time,  either  by  the 
bookkeeper  or  Mr.  Schrock,  that  these  three  notes  of  some  four  hundred 
dollars  each,  as  I  recall  it,  were  charged  to  Schively's  account,  but  as 
a  matter  of  fact  they  had  all  been  paid  to  Mr.  Ward.  At  the  request  of 
Mr.  Schively,  Mr.  Schrock  produced  those  notes  and  submitted  them  to 
us,  and  I  have  not  a  very  clear  recollection  of  these  notes,  except  that 
they  were  payable  to  E.  R.  Ward;  but  as  to  whether  or  not  they  had  Mr. 
Schively's  name  on  them  I  cannot  say. 

Q.    The  idea  was  not  in  your  mind  that  they  were  Schlvely*s  notes? 

A.  The  purpose  of  my  visit  there  was  to  determine  whether  or  not 
Mr.  Schively  received  in  excess  of  four  hundred  dollars  a  month,  and 
whether  or  not  he  received  this  |1,200  which  it  was  claimed  he  had 
received. 

Q.    Had  you  satisfied  yourself  as  to  that  mission? 

A.  I  was  fully  convinced  that  this  |1,200  had  not  been  paid  to  Mr. 
Schively,  although  entered  on  the  books — charged  to  him — and  that  he 
did  receive  four  hundred  dollars  a  month  for  some  three  months. 

Q.  Now,  under  the  finding  of  the  Indictment  against  Schively, 
charged  with  perjury,  do  you  recall  the  incident  of  Mr.  Schively 
bringing  Mr.  Schrock  into  your  office? 

A.     I  do. 

Q.  Can  you  recall  what  he  brought  him  there  for,  and  what  he 
said  when  they  came  in? 

A.  I  recall  in  a  general  way  the  conversation  that  occurred  In  my 
office  at  that  time.  It  was — it  is  substantially  this:  Mr.  Schively  and 
Mr.  Schrock  came  into  my  office,  and,  after  the  usual  salutations,  Mr. 
Schively  said  to  n^  that  Schrock  stated  that  he  had  signed  the  soH^lled 
Ward  notes  and  he  brought  him  up  to  my  office  to  discuss  the  matter 
with  me.  Mr.  Schrock  said  that  he  did  see  Schively  sign  those  notes. 
He  said  that  after  the  notes  had  been  signed — executed — Mr.  Ward  re- 
quested they  also  be  signed  by  Schively,  and  for  that  reason  he  and  Mr. 
Ward  requested  Schively  to  sign  them,  which  he  did.     Mr.  Schively 
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thereupon  stated  in  substance  that  if  such  a  statement  were  true  he  had 
no  recollection  of  ever  having  signed  those  notes. 

Q.  I  understand  Schrock  said  that  after  the  notes  had  been  exe- 
cuted by  this  Live  Stock  Company? 

A.    I  assumed  so. 

Q.    Have  you  ever  been  able  to  get  any  trace  of  those  notes  since? 

A.    No,  I  have  never  seen  them  since. 

Cross-Examination — 

Bt  Mr.  Manages  Edoe:  Q.  Tou  do  not  know  whether  his  signa- 
tures were  attached  to  the  notes?  • 

A.  My  best  recollection  is  those  notes  were  executed  by  this  Live 
Stock  Company,  but  as  to  the  other  signatures  I  am  not  sure.  The 
thing  I  was  there  for  was  to  ascertain  whether  or  not  this  money  had 
been  paid  to  Ward  or  paid  to  Schively.  I  am  very  well  satisfied  in 
my  own  mind  that  the  notes  were  payable  to  Ward. 

Q.  Tou  knew  at  that  time  the  question  was  whether  or  not  Schively 
had  bought  Ward  out  or  the  company  had  bought  Ward  out? 

A.    I  heard  that  discussed. 

Q.  And  it  therefore  became  a  matter  of  material  inquiry  to  know 
whether  or  not  the  company  gave  the  notes  to  Ward  or  Schively  gave 
the  notes  to  Ward? 

A.  I  was  there  to  determine  whether  or  not  Schively  got  this  extra 
11,200  which  it  was  said  that  he  did  get. 

Q.  And  did  you  learn  as  to  whether  or  not  Schively's  name  was  or 
was  not  on  the  notes? 

A.    I  cannot  say  as  to  that. 

Q.  I  understood  that  at  this  conversation  that  took  place  in  your 
office  after  the  indictments  were  returned  Schrock  told  you  that  at 
the  time  the  notes  were  signed  Mr.  Ward  wanted  Schively's  signature 
on  there  in  addition  to  the  company's? 

A.    He  did  not  use  that  word. 

Q.  What  language  did  Mr.  Schrock  use,  if  you  can  remember,  on 
that  occasion? 

A.  As  near  as  I  can  recollect,  the  language  was  substantially,  if, 
after  the  notes  had  been  executed,  Ward  requested  they  also  be  signed 
by  Schively. 

Q.    Was  there  anything  said  about  their  being  signed  that  night? 

A.    No,  sir. 

Q.    You  are  counsel  for  Mr.  Schively? 

A.  I  am  counsel  for  Mr.  Schively  in  the  matter  pending  in  Spo- 
kane county,  but  not  here.  I  am  Junior  counsel  for  Mr.  Schively  at 
Spokane. 

IWitnesa  excused,^ 

Br  Mr.  Israel:  I  desire  at  this  time  to  have  read  into  the  record 
the  deposition  of  Charles  Christensen,  taken  on  the  part  of  the  de- 
fendant. 

^T  Mr.  Lee:  Before  that  is  read  I  want  to  know  what  is  the  pur- 
pose of  it,  what  he  testified,  what  portion  of  his  answer  or  defense 
goes  to  establish;  and  I  think  I  am  entitled  to  know  before  registering 
an  objection. 

Bt  Mr.  Israel:  This  deposition  is  one  of  thirty  others  that  goes  to 
this  proof  of  the  affirmative  answer,  that  it  is  not  true  that  this  re- 
spondent has  brought  the  State  of  Washington  into  great  disrepute;  I 
am  reading  paragraph  9  of  respondent's  affirmative  answer:     "That  it 
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1b  not  true  that  this  respondent  has  brought  the  insurance  department 
of  the  State  of  Washington  Into  great  disrepute  both  in  this  state  and 
abroad,  that  his  practices  have  been  wrongful  In  any  manner,  or  that 
any  of  his  acts  brand  him  as  a  corrupt  and  unworthy  public  official;  but, 
on  the  contrary,  your  respondent  avers  that  never  in  the  history  of  tlie 
State  of  Washington  has  the  said  insurance  commissioner's  office  been 
In  higher  or  greater  repute  both  In  the  State  of  Washington  and  else- 
where with  all  Insurance  companies  doing  business  in  the  State  of 
Washington;  and  that  sfdd  insurance  companies  have  practically  In- 
dorsed the  said  department  as  one  of  the  best  adminlnstered  In  any 
state  of  the  Union,  and  that  under  the  administration  of  your  re- 
spondent, since  taking  said  office,  the  revenues  of  said  office  have  been 
Increased  so  that  at  the  ending  of  the  first  six  months  of  your  re- 
spondent's administration  the  same  are  over .  forty-two  thousand  dol- 
lars in  excess  of  the  entire  earnings  of  such  department  during  any 
complete  year  during  its  existence.  And  at  the  present  time  the  con- 
dition of  the  insurance  companies  operating  in  the  State  of  Washing- 
ton, In  relation  to  their  liability  to  the  insuring  public,  is  better  than 
the  same  ever  was  In  the  history  of  the  State  of  Washington." 

Now,  among  the  things  contained  in  the  report  of  the  committee, 
which  is  set  up  in  this  answer  In  Exhibit  "A,"  the  committee  reported 
that  for  eight  years  after — ending  January  10,  1909 — (referring  to 
Schively),  "that  his  wrongful,  arbitrary  and  unwarranted  conduct, 
as  set  forth  in  the  above  findings,  was  not  only  highly  reprehensible, 
but  extremely  injurious  to  the  Interests  of  the  insuring  public  in  this 
state;  that  his  gross  neglect  of  official  duties  has  caused  insolvent, 
irresponsible  and  fraudulent  companies  to  flourish  and  prosper  for  a 
time;  that  his  failure  to  perform  the  duties  imposed  upon  him  by  the 
Insurance  laws  shows  him  to  be  -incompetent  and  inefficient,  and  has 
brought  the  insurance  department  of  the  State  of  Washington  into 
great  disrepute,  both  in  this  state  and  abroad."  While  it  is  not  spe- 
cifically made  one  of  the  articles  of  impeachment,  all  through  the  Im- 
peachment, they  run  the  words,  "and  was  guilty  of  high  crimes,  mis- 
demeanors and  malfeasance  in  office";  and  this  is  one  of  the  mal- 
feasances incorporated  in  this  article  of  impeachment.  Now,  I  desire 
to  have  the  benefit — I  think  I  am  entitled  to  have  the  benefit — of 
the  opinion  of  the  insurance  world  as  to  the  standing  of  this  department 
at  the  time  he  was  so  charged. 

Bt  Mr.  Lee:  The  objection  to  the  Introduction  of  this  deposition 
and  several  others  is  for  several  reasons.  I  have  some  statements  I 
want  to  make  before  you  determine  this  matter.  In  the  first  place,  this 
defendant  is  presumed  to  enter  this  chamber  with  a  presumption  of 
Innocence,  both  personally  and  officially.  There  is  not  a  scintilla  In 
these  articles  of  impeachment  to  the  effect  that  this  department  is  In 
great  disrepute  abroad.  It  Is  elementary  that  If  they  desire  to  Intro- 
duce anything  here  on  an  affirmative  or  any  other  defense,  it  must 
in  some  way  concern  the  articles  of  Impeachment.  I  want  to  say  that 
at  the  time  these  depositions  were  asked  for,  Mr.  Israel  himself  said 
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then  and  there  they  were  asked  for  the  purpose  of  anticipating  amended 
articles  of  impeachment,  charging  that  this  office  was  in  great  disrepute, 
and  that  was  the  understanding  then  and  there  had  with  him.  Now, 
my  objection  is  that  they  are  absolutely  incompetent.  Irrelevant  and 
immaterial,  and  have  absolutely  no  bearing  upon  the  issues  in  this  case, 
according  to  all  the  elementary  rules  of  law.  The  articles  of  impeach- 
ment—  I  do  not  care  what  the  investigating  committee  may  do.  We 
are  here  trying  on  a  number  of  specific  offenses. 

Bt  the  Pbesidino  Offices :  Tou  have  not  made  it  clear  to  me  that 
these  depositions  are  in  any  way  relevant.  They  are  introduced  to 
<establish  the  character  of  the  office. 

By  Mb.  Israel:  The  official  character  of  the  commissioner.  This 
man  is  being  tried  upon  his  official  character,  your  honor. 

By  the  PsEsroiNG  Offices:  My  understanding  is  that  where  you  at- 
tempt to  prove  character,  the  testimony  must  follow  the  successive  date 
related  to  the  act  charged.  I  cannot  see  wherein  this  deposition,  if 
that  is  the  purport  of  it,  can  effect  any  issue  that  is  involved  in  th« 
pleading  here. 

By  Mr.  Israel:  Let  me  make  this  suggestion  to  your  honor;  that 
during  this  day's  examination — ^the  whole  session  of  the  court,  one 
whole  day  of  the  cross-examination  lapping  over  into  another — of  Mr. 
Schively  was  consumed  and  that  they  have  constantly  berated  him  with 
the  character  of  their  question  as  to  the  inefficiency,  non-attention  and 
mismanagement  of  his  office,  for  the  purpose  of  fixing  him  and  stamp- 
ing him  as  not  only  corrupt,  but  engaged  in  a  reprehensible  practice 
of  extorting  money  from  these  various  insurance  companies.  Now,  if 
we  are  here  trying  him  for  an  individual  offense,  directed  to  him  as 
an  individual,  with  reference  to  any  of  the  acts  of  his  life,  he  can  intro- 
duce as  many  witnesses  as  he  sees  fit  as  to  his  good  character  in  the 
community  where  he  lives,  and  there  should  be  no  question  about  it. 
Now,  if  these  depositions  seek  in  the  same  manner  to  establish  his 
•official  character,  his  official  good  reputation,  among  these  people 
who  know  him  individually,  that  is  the  purpose  of  it. 

By  Mr.  Lee:  Mr.  President,  I  have  just  one  further  objection  and 
then  I  will  not  consume  any  further  time,  and  that  is  this:  that 
counsel's  last  objections  are  to  the  effect  that  these  depositions  go  to 
answer  Mr.  Schively's  testimony  on  cross-examination.  His  first  state- 
ment was  to  the  effect  that  they  go  to  the  support  of  an  affirmative 
defense.  Now,  I  submit  to  you,  Mr.  President,  and  to  you  senators, 
fiuppose  the  governor  of  this  state  or  the  attorney  general  or  any  other 
state  officer  were  on  trial  for  embezzlement,  or  murder,  if  you  please, 
or,  perhaps,  a  little  more  appropriate,  some  crime  involving  moral  tur- 
pitude, what  difference  does  it  make  whether  that  department  has  been 
in  good  standing  from  the  present  until  the  very  last  day  of  the  ad- 
mininstration. 

By  Mr.  Israel:  Well,  the  department  could  not  commit  murder, 
and  you  seem  to  have  omitted  your  metaphor.    Suppose  I  ask  this  ques- 
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tlon:  What  right,  if  he  were  on  the  charge  of  murder,  would  he  have- 
to  produce  witnesses  as  to  his  good  moral  character? 

By  Mb.  Lee:     Do  you  want  to  talk? 

By  Ms.  Israel:     I  am  interrupting  you  because  it  is  your  close. 

By  Mb.  Lee:  Now,  I  don't  want  any  personalities  in  this  matter.  I 
want  to  be  particularly  clear,  but  I  want  to  submit  this  matter  on  th& 
proposition  of  law  and  justice,  and  not  to  encumber  this  record  with 
superlatives.  Now,  suppose  it  be  admitted — taking  the  strongest  possible 
Yiew  of  this  matter — suppose  it  was  admitted  that  the  insurance  de- 
partment of  the  State  of  Washington  is  and  has  been  in  good  repute. 
Does  that  in  any  way  tend  to  condone  such  offenses  which  are  alleged 
to  have  been  committed  in  violation  of  the  constitution  and  laws  of 
this  state?  And  I  say  to  you,  gentlemen,  that  when  you  come  to  re- 
duce it  to  a  practical  analysis,  you  will  observe  that  this  is  not  only 
irrelevant,  but  absolutely  immaterial  to  any  issue  here.  And  I  say 
it,  as  an  elementary  rule,  and  counsel  knows  it,  that  every  paragraph  of 
the  answer  must  either  deny  or  admit  some  paragraph  in  the  complaint 
or  articles  here,  or  it  must  establish  some  affirmative  defense  which 
goes  to  show  that  the  actual  offenses  in  the  article  were  or  were  not 
committed.  Now,  does  this  affirmative  defense  in  any  way  tend  ta 
show  that  the  alleged  offenses  charged  in  the  articles  of  impeachment 
were  or  were  not  committed?  They  could  be  committed  and  still  the 
department  would  be  in  good  repute.  And  I  submit  to  you  that  inas- 
much as  this  man  enters  this  chamber  with  the  presumption  of  in- 
nocence in  his  behalf,  both  personally  and  officially,  I  say  to  you  that 
that  presumption  cannot  be  overcome  by  such  testimony  or  supported 
by  such  testimony.  We  have  no  particular  objection  as  to  the  con- 
tents of  these  depositions,  so  far  as  I  am  advised — and  I  have  not  read 
the  depositions.  The  cross-interrogatories  which  were  admitted  at  that 
time  may  be  favorable — I  don't  know.  But  I  do  now  say  to  you,  sen- 
ators, that  if  this  class  of  evidence  is  to  be  admitted  at  this  time,  it 
will  not  only  encumber  the  record,  will  not  only  consume  your  time,  will 
not  only  befog  the  issues,  but  will  in  no  wise  help  you  to  determine- 
whether  or  not  J.  H.  Schively  did  the  things  charged  against  him  in  the 
articles  of  impeachment.  If  it  would  in  any  way  tend  to  establish  his 
guilt  or  his  innocence  as  to  those  particular  articles,  then  I  would  be 
more  than  glad  to  have  them  admitted. 

By  Mb.  Isbael:  Mr.  Chairman,  I  want  to  add  a  word  to  the  man- 
agers stepping  upon  the  broad  ground  occupied  by  counsel  in  his. 
closing  argument.  If  you  don't  think  it  will  aid  you  in  any  way  at  all 
to  know  how  your  insurance  department  stands  and  has  stood  through- 
out the  United  States  during  the  time  of  the  charges  in  these  articles, 
I  will  withdraw  them.  But  it  seems  to  me  out  of  the  gentleman's 
mouth  he  confesses  the  relevancy  of  these  depositions.  The  Senate 
ought  to  know  how  its  insurance  department  has  stood  during  the 
time  that  the  commissioner  is  charged  with  malfeasance.  If  the 
Senate  does  not  wish  to  hear  them,  I  will  withdraw  them,  but  I  hope 
the  Senate  will  hear  these  depositions,  and  I  want  to  say  also  that,  like 
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counsel,  I  have  not  read  one  of  them — ^have  not  read  three  of  them — 
I  have  read  one  of  them. 

Bt  the  Pbesidino  Offices:  The  chair  has  announced  the  position  it 
will  take.  I  am  satisfied  that  under  the  rules  of  law  these  depositions 
are  not  relevant  to  any  issue  involved;  that  this  is  a  part  of  the  de- 
fendant's proof  which  he  has  submitted;  but  I  don't  want  to  be  ar- 
bitrary about  this.  I  shall  myself  hold  that  the  objection  shall  be 
sustained,  and  if  the  members  of  the  Senate  wish  to  take  a  vote  on 
the  matter  they  can  do  so. 

By  Senator  Knickerbockeb:  Mr.  President,  if  it  is  necessary,  I  will 
move  that  the  articles  be  read,  so  as  to  get  them  before  the  Senate,  if 
that  is  what  is  desired,  or  so  many  of  them  as  should  be  read. 

By  Senator  Williams:  Mr.  President,  in  seconding  the  motion  that 
the  articles  be  read — 

By  the  Presiding  Officer:  The  rules  provide  that  one-fifth  can  refer 
this  to  the  house,  and  it  will  require  nine  senators  to  arise  to  refer  it. 
If  there  is  not  that  many  who  desire  to  submit  it,  of  course  it  cannot 
be  submitted.  If  nine  senators  will  arise,  I  will  be  pleased  to  have  roll 
call  on  the  question. 

By  Senator  Allen:     Mr.  President,  what  is  the  ruling  of  the  chair? 

By  the  Presiding  Officer:  The  ruling  is  that  the  objection  is  sus- 
tained. That  is  the  ruling  that  I  have  made.  It  takes  one-fifth  of  the 
members  under  the  rule,  but  if  one-fifth  do  not  care  to  vote  on  this 
question,  there  is  no  need  of  taking  up  the  time  of  the  Senate.  If  one- 
flfth,  or  nine  members,  will  arise,  we  will  summit  this  ruling  to  the 
Senate.  [The  secretary  counts  five  members  who  arose.]  I  construe 
the  action  of  the  Senate  then  to  be  favorable  to  my  position.  We  will 
exclude  these  depositions.    Are  they  all  of  the  same  purport? 

By  Mr.  Manager  Meigs:     Yes,  just  the  same. 

L.  M.  Holden,  a  witness  produced  for  and  on  behalf  of  the 
respondent,  being  first  duly  sworn,  testified  as  follows: 
Direct  Examination — 
By  Mr.  Israel:     Q.    What  is  your  name? 
A.    L.  M.  Holden. 
Q.    What  is  your  business? 
A.     Insurance  business. 

Q.    Where  are  you  engaged  in  business,  Mr.  Holden? 
A.    Tacoma. 

Q.  How  long  have  you  been  engaged  in  business  there? 

A.  Ten  years. 

Q.  Have  you  any  agents  under  you? 

A.  Tes,  sir. 

Q.  Tou  are  general  agent,  are  you  not? 

A.  I  am —    No,  I  am  secretary  of  the  company. 

Q.  Secretary  for  an  insurance  company? 

A.  Yes,  sir. 

Q.  Are  your  agents  compensated  on  a  flat  salary  or  commissions? 

A.  Commissions. 
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Q.  Do  you  know  the  general  agent  of  the  Title  Guaranty  ft  Surety 
Company? 

A.  I  know  the  agent.  I  don't  know  whether  he  is  the  general  agent 
or  not. 

.    Q.    I  don't  mean  general  agent    How  long  have  you  had  charge  of 
agents? 

A.    I  have  had  agents  under  me  for  the  last  ten  years. 

Q.  During  that  time  have  you  made  any  attempt  to  bond  them  on 
a  commission  basis? 

A.    I  have. 

Q.    Did  you  ever  succeed  in  bonding  any? 

A.    Never. 

Q.  Did  you  ever  know  of  any  bonding  company  that  you  did  not 
try  for  a  commission  bond? 

A.    I  think  I  have  tried  every  one  of  them. 

Q.  I  will  ask  you  whether  lately  you  have  tried  the  Title  Guaranty 
ft  Surety  Company,  of  Scranton,  Pennsylvania,  for  a  bond  to  bond 
agents  on  a  commission  basis? 

Bt  Mb.  Manager  Edge:  I  object  to  that,  unless  he  fixes  it  to  the  time 
to  which  he  claims  this  testimony  refers.  The  present  attitude  of  the 
company  is  not  admissible  to  show  what  they  did  at  the  time  that 
counsel  seems  to  be  directing  to. 

Q.    Were  you  in  the  insurance  business  in  1906? 

Bt  the  Pbesiding  Officer:  The  objection  is  overruled.  Don't  ask 
a  new  question.    Read  the  question.  [Ltist  previous  question  read,^ 

A.  Why,  no,  I  don't  think  very  lately  I  have  asked.  I  have  had 
an  assistant  in  the  office,  Mr.  Griffin,  and  I  gave  him  instructions  to  see 
all  the  bonding  companies. 

Q.  Have  you  had  occasion  yourself  in  the  past  few  years — ^last 
two  or  three  years — to  discuss  with  the  Title  Guaranty  &  Surety  Com- 
pany as  to  bonding  an  agent  upon  a  commission  basis? 

A.    Yes. 

Q.    What  was  the  result? 
^  A.    I  could  not  get  a  bond. 

Q.    Why  not? 

A.  They  don't  bond  agents  on  a  commission  basis,  was  their 
excuse. 

Cross-Examination — 

Bt  Mr.  Manager  Edge:  Q.  Well,  do  you  know  whether  or  not  they 
bond  officials  of  companies  who  are  working  on  a  commission  basis? 

A.    I  could  not  say  anything  about  that 

Q.  You  don't  know  about  that  and  you  don't  know  what  their 
practice  was  in  1906 — of  that  company— do  you? 

A.    No,  only  in  a  general  way. 

Q.  Then  you  will  not  testify  that  in  1906  this  Title  Guaranty  ft 
Surety  Company  would  not  accept  bonds  on  officials  of  companies  who 
were  working  on  a  commission  basis? 

A.    No,  I  would  not. 

Q.    I  say  you  will  not  testify  that  they  would  not  at  that  time? 

A.    No,  I  would  not 

[Witness  excusedJ\ 
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Morton  Gregory,  a  witness  produced  for  and  on  behalf  of 
the  respondent,  being  first  duly  sworn,  testified  as  follows: 

Direct  Examination — 

Bt  Mb.  Israel:     Q.    What  is  your  name? 

A.    Morton  Gregory. 

Q.    Where  Is  your  place  of  business,  Mr.  Gregory? 

A.    Tacoma. 

Q.    What  business  are  you  in? 

A.    Life  insurance. 

Q.    How  long  have  you  been  in  that  business? 

A.    Something  oyer  two  years  at  present  business. 

Q.    Have  you  any  agents  working  under  you? 

A.    Yes. 

Q.    Are  you  a  general  agent  yourself? 

A.    No. 

Q.    Just  an  agent? 

A.    No,  I  am  vice-president  of  the  company. 

Q.  As  vice-president  of  the  company,  have  you  any  occasion  to 
attempt  to  bond  any  of  your  employees  on  a  commission  basis? 

A.    I  have. 

Q.    What  were  the  results? 

A.    Unable  to  do  so. 
'  Q.    Why? 

A.    Why,  they  have  refused  to  take  any  agents  on  commission. 

Cro88-Eamination — 

Bt  Mb.  Manageb  Edge:     Q.    Tou  have  attempted  to  do  so? 

A.    I  have. 

Q.    Have  you  ever  made  out  any  applications  for  any? 

A.  I  never  have.  I  have  made  out  the  applications,  but — I  think  I 
made  out  one  at  Tacoma. 

Q.    The  company  turned  it  down? 

A.    The  agent  turned  it  down;  would  not  send  it  in. 

Q.*    That  was  after  the  aplication  was  made  out? 

A.    Yes,  sir. 

Q.  You  don't  know  whether  or  not  in  1906  this  company  about 
which  testimony  has  been  introduced,  operating  at  Scranton,  Penn- 
sylvania— ^you  don't  know  whether  or  not  that  if  you  would  have  ad- 
vanced an  official  of  the  company  to  be  bonded,  it  would  have  bonded 
him  working  on  commission,  do  you? 

A.  I  would  have  to  know  who  the  agent  is.  I  am  not  fully  familiar 
with  the  names  of  all  of  the  companies  handled  by  its  agent.  I  know 
some  of  them. 

Q.  I  don't  think  you  understand  the  question  I  asked  you.  I 
asked  you  if  you  are  willing  to  swear  now  that  that  company  would  or 
did  not  in  1906  bond  officials  of  companies  who  received  commissions? 

A.  Well  now,  the  reason  I  answered  that  question  that  way  was 
this:  That  I  have  been  to  see  agents;  that  I  don't  remember  just 
which  one  was  connected  with  each  company. 

Q.  Well,  to  make  a  long  story  short,  you  don't  know  what  kind 
of  a  bonding  business  this  particular  company  was  doing  in  1906? 

A.    No. 

Q.  Whether  they  were  bonding  people  on  a  commission  or  salary 
or  anything  else,  do  you? 

A.    I  only  know  what  agents  have  said  to  me. 
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Q.    And  you  have  talked  with  the  agents  of  that  company? 
A.    I  don't  know  whether  the  agent  of  that  company  or  not 

Bt  Mb.  Israel:  Suppose  it  was  Allen,  of  Tacoma.  That  is  who 
the  agent  is. 

Br  Mb.  Manageb  Edge:     He  will  do  the  testifying  Just  now. 

Q.  And  you  don't  propose  to  tell,  then,  to  the  Senate  under  oath 
whether  or  not  this  company  in  Scranton,  Pennsylvania,  wrote  bonds 
for  the  officials  of  the  Live  Stock  Company  in  1906? 

A.    I  do  not. 

Re-Direct  Examination — 

By  Mb.  Israel:  Q.  Do  you  know  Mr.  Allen,  of  Tacoma,  in  the 
bonding  business? 

A.    I  know  him  by  sight. 

Q.  Did  you  ever  have  any  dealings  with  his  companies,  looking  for 
bonds? 

A.    I  think  he  is  one  of  the  jnen  I  spoke  to. 

Q.  If  he  is  the  agent  of  the  Title  Guaranty  &  Surety  Company,  of 
Tacoma,  then  they  were  not  bonding  on  a  commission  in  1906? 

A.  I  don't  know  what  they  were  doing.  They  refused  to  accept  my 
men.    That  is  all  I  know. 

[Witness  excused,] 

By  Mb.  Isbael:  I  will  say  to  your  honor  now  that  if  you  will  take  a 
short  recess  we  will  probably  conclude. 

Bt  the  Pbesidinq  Officeb:     We  will  take  a  recess  for  ten  minutes. 

By  Mb.  Israel:  If  the  court  please,  with  the  exception  of  Mr. 
Chas.  Dyer,  who  is  on  his  way  from  Seattle  with  the  records  of  the 
general  office — general  agency — of  the  Title  Surety  &  Trust  Company 
of  1906,  the  respondent  is  ready  to  rest  his  case,  and  I  would  ask  per- 
mission, so  as  to  not  be  cut  out  of  that  testimony,  and  still  not  desiring 
under  any  circumstances  to  recess  this  body  for  a  single  minute  on 
account  of  it,  that  I  be  allowed  to  put  that  witness  on  the  stand  ^after 
the  rebuttal,  in  case  the  rebuttal  takes  all  the  afternoon.  Of  course, 
if  the  rebuttal  does  not  take  all  the  afternoon,  I  will  not  ask  the 
Senate  to  wait  on  this  testimony.    But  with  that  exception  we  rest 

By  Mr.  Manages  Edge:     That  is  perfectly  satisfactory. 

By  Senatob  Falconeb:  If  I  may  take  a  minute  of  the  time  of  the 
court,  my  attention  has  been  called  to  the  case  of  Marvin  Arnold,  of 
Spokane.  Now,  it  appears  that  Mr.  Arnold  gets  $100  a  month  from  the 
state  and  is  in  the  employ  of  the  state,  but  at  the  present  time  is  in 
Spokane,  and  he  has  charged  mileage  here  and  witness  fees  in  the  sum 
of  eighty  some  dollars  on  his  trip  from  Spokane  to  Olympia.  Now, 
it  appears  to  me,  off-hand,  and  I  think  it  may  possibly  appear  so  to  the 
other  senators,  that  this  is  crowding  the  issue  a  little  too  far  for  Mr. 
Arnold  to  come  here  and  get  double  pay,  and  I  want  to  make  a  motion 
now  that  the  secretary  be  Instructed  to  notify  the  state  auditor  not 
to  recognize  the  draft  for  Mr.  Arnold. 

By  Senatob  Ste\^nson:  I  would  like  to  qualify  that,  and  if  the 
gentleman  will  so  qualify  by  stating  until  such  time  as  the  matter  may 
be  looked  into,  I  will  second  the  motion. 
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Bt  Senator  Ruth:  Mr.  Arnold  was  summoned  here,  subpoened  In 
Spokane.  If  that  Is  the  case,  he  is  clearly  entitled  to  his  mileage,  as 
much  so  as  any  other  witness  from  Spokane,  and  I  think  he  can  legally 
collect  his  witness  fees  and  his  mileage. 

Br  Senator  Cotterill:  If  the  facts  are  as  stated  by  Senator  Ruth, 
the  committee  will  undoubtedly  investigate  this  and  so  report. 

Br  THE  Presiding  Officer:  I  understand  that  the  motion  is  that 
the  treasurer  be  instructed  not  to  pay  this  until  the  matter  can  be 
further  Investigated — this  particular  charge  of  mileage.  Are  you  ready 
for  the  question?    Those  in  favor  say  "Aye."    The  ayes  have  it. 

Br  Senator  Ritth:     I  ask  for  a  division. 

Br  THE  Presiding  Officer:  Those  in  favor  will  please  arise  and 
stand  until  counted.  The  motion  is  carried.  Mr.  Sergeant-at-Arms,  will 
you  please  see  that  the  treasurer  is  instructed  by  a  vote  of  this  court  to 
delay  honoring  the  draft  on  the  treasury  of  the  state  issued  to  Mr. 
Arnold,  until  further  report  from  this  court. 

By  Mr.  Israel:  Mr.  Chairman,  or  your  honor,  I  want  to  say  in 
addition  to  the  committee  that  makes  the  report,  that  they  may 
understand  the  way  in  which  Mr.  Arnold  came  here  as  a  witness  for  the 
respondent,  that  I  issued  a  subpoena  on  information  that  Mr.  Arnold 
was  away  in  Spokane  on  his  vacatiion,  and  I  issued  a  subpoena  for 
liim  and  that  is  all  I  know  about  it. 

By  the  Presiding  Officer:  It  is  possibly  better  now  to  determine 
who  is  to  investigate  and  report. 

By  Senator  Allen:  I  move  that  the  matter  be  referred  to  the 
Committee  on  Salaries  and  Mileage  for  the  Senate. 

By  the  Presiding  Officer:  The  motion  is  made  and  seconded  that 
this  matter  be  referred  to  the  gentlemen  who  constitute  the  Committee 
on  Salaries  and  Mileage  of  the  Senate.  Are  you  ready  for  the  ques- 
tion?   Those  in  favor  say  "Aye";  opposed,  "No."    Motion  carried. 

E.  R.  Ward,  having  heretofore  been  sworn,  called  on  behalf 

of  the  state  in  rebuttal,  testified  as  follows: 

Direct  Examination — 

By  Mr.  Manager  Edge:  Q.  Mr.  Ward,  you  heard  the  testimony  of 
Mr.  Schively  in  reference  to  your  meeting  him  in  Portland — ^whether 
by  appointment  or  otherwise.  Just  state  whether  or  not  the  appoint- 
ment was  made  to  meet  him  there;  state  it  as  briefly  as  you  can  and 
state  Is  so  every  one  can  hear. 

By  Mr.  Israel:  Now,  I  object  to  this  testimony,  as  incompetent, 
irrelevant  and  immaterial,  for  the  reason  that  it  is  not  rebuttal.  This 
witness  can  testify  to  anything  that  is  simply  to  the  rebuttal  as  to  what 
Ills  (Schively's)  attention  was  directed  to  on  the  witness  stand.  This 
witness  testified  all  about  his  meeting  with  Schively  in  Portland. 

By  the  Presiding  Officer:     It  is  certainly  not  rebuttal  testimony. 

By  Mr.  Manager  Edge:  As  I  do  not  care  to  take  the  time  of  the 
Senate,  I  will  proceed. 
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Q.  Tou  heard  the  testimony  o^  Mr.  Schlvely  on  the  witness  stand  to 
the  effect  of  his  receiving  or  not  receiving  money  from  you  in  Port- 
land; you  heard  that  testimony? 

A.    Yes. 

Q.    What  are  the  facts  as  to  that  transaction? 

A.  Well,  the  facts  are  that  I  gave  Mr.  Schively  a  check  for  $150— 
my  personal  check. 

Q.    For  what  purpose;  how  did  you  happen  to  give  it  to  him? 

A.  Well,  the  fact  of  the  matter  is,  he  sent  a  messenger  boy  up  in 
the  morning  to  where  I  was  stopping  on  Tenth  street — I  and  my  wife 
— with  a  note  asking  me  to  come  to  the  hotel  Emperial,  I  think  it  was, 
I  believe  is  the  name — to  see  him,  and  I  went  down  to  see  him  and  he 
told  me  he  had  gotten  into  some  trouble  and  needed  some  money  to  help 
him  out,  and  wanted  $150,  and  I  gave  him  a  check  for  it 

Q.    Did  he  ever  repay  it  to  you? 

A.    No,  sir,  he  has  not. 

Q.    That  wasn't  given  for  any  insurance  fee  of  any  kind. 

A.  Absolutely  was  not.  It  was  a  personal  check;  had  nothing  to  do 
with  the  Pacific  Live  Stock  Association  in  any  way. 

Q.    Did  he  say  what  he  wanted  to  use  the  money  for? 

A.  Tes,  he  had  gotten  into  trouble  and  had  been  to  some  cost  and 
wanted  to  pay  out. 

Q.  You  heard  Mr.  Schively's  testimony  on  the  stand  that  he,  in 
conversation  with  you,  you  stated  to  him  that  you  wanted  to  sell  out 
and  he  said  the  company  would  probably  buy  you  out  and  he  brought 
you  and  Schrock  together;  is  or  is  not  that  true? 

A.  As  to  there  being  any  arrangement  with  Mr.  Schively  in  any 
way  with  me  to  see  Mr.  Schrock  or  any  other  officer  of  the  company, 
to  make  any  arrangement  for  the  company  to  buy  me  out,  it  is  ab- 
solutely untrue  in  every  sense  of  the  word.  Mr.  Schively  knows  it 
There  was  nothing  to  that  effect  in  any  way  said — no  arrangement 
made  whatever,  and  Mr.  Schively  absolutely  bought  me  out  and  gave  me 
the  notes  for  it. 

Q.  Did  you  ever  have  any  conversation  with  any  member  of  the 
company  in  reference  to  the  company  or  anybody  other  than  Mr. 
Schively  buying  you  out? 

A.  Absolutely  none.  None  of  the  company  there  talked  of  baying 
me  out,  and  the  company  couldn't  have  bought  me  out.  I  wouldn't 
have  sold  out  to  the  company,  and  accepted  the  money  in  that  way. 

Q.  You  heard  some  testimony  here  in  reference  to  different  officers 
of  the  company  giving  bonds  for  the  performance  of  their  duties,  and 
so  on,  during  the  summer  of  1906;  you  heard  that  testimony? 

A.    Yes. 

Q.  I  will  ask  you  whether  or  not  during  that  time  you  had  fu^ 
nished  any  bond  to  the  company  or  were  under  bond? 

A.  I  was  under  bond,  yes.  Also,  I  think  all  of  the  officers  were 
and  nearly  all  the  agents  after  a  certain  period.  Our  agents  on  the 
start  weren't  all  bonded.  Very  few  of  them  were  asked  to  give  bonds, 
but  quite  a  number  of  our  agents  had  written  insurance,  and  you  might 
say  skipped  the  country  and  left  the  general  man  in  charge  of  that 
territory  responsible,  and  so  we  passed  a  resolution  that  our  agents, 
both  the  general  and  sub-agents,  should  be  bonded. 

Q.    Were  these  agents  paid  on  a  salary  or  commission  basis? 

A.    All  on  commission  basis. 

Q.    Who  paid  the  premiums  on  the  bonds,  if  you  recall? 

A.    If  I  remember  now,  the  company  paid  the  premiums. 
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Q.  Do  you  remember  through  whom  you  did  the  business  at  that 
time,  1906? 

A.    I  can't  remember  the  bonding  company's  name. 

Q.  Did  you  ever  see  Donovan  around  there  In  reference  to  bond- 
ing matters? 

A.    No,  I  never  did. 

Q.  Do  you  remember  the  name  of  the  office  in  Spokane  that  made 
the  application  with  you — that  you  made  the  application  through? 

A.    The  name  of  what? 

Q.    The  name  of  the  office  in  Spokane? 

A.  I  know  where  the  office  is,  but  I  don't  remember  the  name  of 
the  bonding  company.  I  didn't  have  anything  to  do  with  the  manage- 
ment of  the  company.  I  was  in  the  field  most  of  the  time,  and  Mr. 
Hllliker  was  general  manager. 

Q.    How  much  was  your  bond? 

A.    I  think  It  was  $5,000.    I  am  not  sure. 

Q.  And  at  the  time  you  gave  the  bond,  were  you  on  salary  or  com- 
mission basis? 

A.  I  was  on  a  commission  basis;  also  all  of  the  officers.  There  was 
no  one  in  our  company  on  anything  else  but  a  commission  or  millage 
basis.    If  we  wrote  nothing,  we  got  nothing. 

Q.    These  sub-agents  were  bonded  on  the  same  basis? 

A.    Yes.  sir. 

Q.    And  they  had  the  same  kind  of  bonds? 

A.    Yes. 

Cross-Examination — 

By  Mb.  Isbasl:  Q.  John  Schlvely  bought  you  out  in  Spokane  for 
$1,200? 

A.    Yes,  sir. 

Q.    The  deal  was  between  you  and  John  Schlvely? 

A.    It  absolutely  was. 

Q.    The  company  had  nothing  to  do  with  it? 

A.    Absolutely  nothing  to  do  with  it. 

Q.    Absolutely  a  personal  matter  between  you  and  John  Schlvely? 

A.    Yes. 

Q.    Purchase  price  was  $1,200? 

A.    Yes. 

Q.    And  you  took  Schlvely 's  notes  for  the  $1,200? 

A.  Yes,  sir,  with  the  understanding  with  the  company  that  Mr. 
Schrock  and  the  officers — that  they  would  see  that  I  got  my  money. 

Q.    That  the  notes  were  paid? 

A.    That  the  notes  were  paid. 

Q.  See  that  Schlvely 's  notes  were  paid?  Schlvely  rang  you  up  In 
Portland  and  had  you  come  to  his  hotel,  and  told  you  he  was  in 
trouble — ^broke,  and  needed  $150,  and  you  gave  it  to  him? 

A.    I  gave  it  to  him;  yes. 

Q.    And  he  never  paid  it? 

A.    No,  sir;   he  has  not  paid  it. 

Q.  When  Schlvely  bought  you  out  in  Spokane  for  $1,200,  and  you 
sold  out  for  $1,200,  and  you  were  closing  out  to  Schlvely,  why  didn't 
you  Include  the  $150  that  Schlvely  owed  you  with  the  $1,200? 

A.  Well,  I  spoke  to  Mr.  Schlvely  about  it  and  he  thought  that 
ought  to  be  a  donation  from  me. 

Q.    That  is  your  explanation  of  it,  is  it? 

A.    Yes. 

iWitness  excused,] 
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J.  B.  Schrock,  having  heretofore  been  sworn,  was  recalled 
on  behalf  of  the  state  and  testified  as  follows  in  rebuttal: 

Direct  Examination — 

By  Mb.  Mai^ageb  Edge:  Q.  Mr.  Schrock,  about  the  time  Schirely 
was  connected  with  the  company,  state  whether  or  not  you  were  under 
any  kind  of  bond  as  an  officer  of  the  company? 

A.    I  was. 

Q.    How  much,  if  you  remember? 

A.    Eight  thousand  dollars. 

Q    Were  you  at  that  time  working  on  a  commission  or  salary  basis? 

A.    I  was  working  on  a  commission  basis. 

Q.    Never  worked  on  any  other  kind  of  basis? 

A.    Never. 

Q.  Do  you  remember  through  whom  you  did  the  business  In  Spo- 
kane? 

A.  We  did  the  business  through  the  Downs-Wheeler  Company. 
They  were  agents  for  a  bonding  company;  I  think  it  was  the  Title 
Guaranty  &  Surety  Company. 

Q.  Did  the  company  know  when  they  wrote  those  bonds,  or  did 
you  give  them  to  understand,  you  were  on  a  commission  basis? 

A.    Yes,  sir. 

Q.  State  whether  or  not  Mr.  Donovan  was  ever  around  your  office 
with  reference  to  the  bonding  business? 

A.    He  was. 

Q.  You  heard  the  testimony  of  Mr.  Schively  on  the  stand  to  the 
effect  that  he  brought  Ward  to  you  for  the  purpose  of  having  the  com- 
pany buy  Ward  out;  is  or  is  not  that  the  fact? 

A.    That  is  not  the  fact. 

Q.  You  heard  Mr.  Schively  testify  on  the  stand  that  those  figures 
on  the  bottonii  of  that  statement  were  dictated  by  you  to  him  emd  he 
wrote  them  and  did  not  know  what  they  were  for;  did  you  hear  that 
statement? 

A.    I  did. 

Q.    Is  it  or  is  not  that  true? 

A.    Not  to  the  best  of  my  recollection. 

Q.  Something  was  said  about  some  money  that  you  owed  Mr. 
Schively  in  settling  up — $30 — in  a  personal  account;  was  that  a  pei^ 
Bonal  account  or  what  was  it?   Did  you  borrow  some  money  from  him? 

A.    If  I  ever  borrowed  a  dollar  of  Schively,  I  don't  know  of  it. 

Cross-Examination — 

Bt  Mb.  Isbael:  Q.  You  don't  know,  and  you  won't  say,  that  you  did 
not;  you  do  not  say  that  you  did  not? 

A.    If  I  ever  borrowed  a  dollar  from  Schively,  I  don't  know  it. 
Q.    You  were  before  the  grand  Jury,  Mr.  Schrock? 
A.    I   certainly  was. 
[Witness  excused.] 

F.  G.  Copeland,  being  a  witness  heretofore  sworn,  recalled 
on  behalf  of  the  state,  testified  as  follows  in  rebuttal: 

Direct  Examination — 

By  Mb.  Manaoeb  Edge:  Q.  Mr.  Copeland,  you  were  an  oflBcer  ccm* 
nected  with  the  company  about  the  time  Mr.  Schively  was  connected 
with  it? 

A,    Yes. 
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Q.  I  will  ask  you  whether  or  not  at  that  time  you  were  under  any 
bond  to  the  company? 

A.    Yes. 

Q.    Do  you  remember  how  much  it  was? 

A.    I  think  it  was  $3,000;  I  wouldn't  be  sure  about  that 

Q.  Was  it  a  bond  furnished  by  a  surety  company,  do  you  recall? 
What  I  mean  is  this:  did  some  personal  friends  of  yours  go  on  the 
bond  or  did  some  surety  company  furnish  it? 

A.    Some  company. 

Q.    Do  you  remember  who  you  did  the  business  through? 

A.    No,  I  do  not  now. 

Q.  Do  you  ever  recall  seeing  Donovan  around  there  in  reference 
to  bonding  business? 

A.    Tes,  I  have  seen  him  there. 

Q.  Were  you  on  a  commission  or  salary  basis  at  the  time  you  gave 
a  bond? 

A.    Commission  basis. 

CroaS'Examination — 

By  Mb.  Isbael:  Q.  Who  filled  out  the  answers  to  the  questions  on 
the  application  blank  for  the  bonding? 

A.  Well,  I  don't  remember  whether  I  did  it  myself  or  Mr.  Shallen- 
berger  did  it. 

Q.    Did  Shallenberger  make  out  all  of  those  applications? 

A.     I  don't  know. 

Q.  Well,  isn't  that  your  best  recollection  that  Shallenberger  made 
out  all  of  your  applications  and  you  signed  your  names  to  them? 

A.    Well,  I  couldn't  say  as  to  that. 

Q.    Isn't  that  your  best  recollection  of  it? 

Bt  Mb.  Manageb  Edge:     Now,  he  has  answered  the  question. 

Bt  Mb.  Isbael:  Q.  You  have  an  idea  that  Shallenberger  might 
have  done  it? 

A.    He  might  have  made  out  mine. 

Q.  Do  you  remember  how  you  answered  the  question  in  the  applica- 
tion as  to  what  salary  you  were  receiving? 

A.    No,  I  don't. 

Q.  Do  you  remember  answering  this  question,  "What  salary  or  com- 
pensation will  you  receive?" 

A.    No,  sir,  I  don't  remember. 

Q.    You  have  no  recollection  of  the  questions  you  answered? 

A.    No,  sir;  I  couldn't  tell  exactly  what  the  form  was. 

Q.  You  don't  know  whether  you  answered  you  were  on  a  salary  of 
$600 — $400  a  month  or  not,  do  you? 

A.    I  didn't  answer  I  was  on  a  salary. 

Q.  Did  you  answer  a  question  like  this,  "What  salary  or  compen- 
sation do  you  receive?"  by  saying  $400? 

A.    No,  sir,  I  didn't  answer  it  that  way. 

Q.    Do  you  remember  your  saying  you  were  on  a  commission  basis? 

A.    No,  sir;  but  I  must  have  said  I  was  on  a  commission  basis. 

Q.    Why  must  you  have  said  so? 

A.    Because  I  was. 

Q.  Well,  would  you  have  had  to  say,  "I  am  on  a  commission 
basis,"  in  answer  to  this  question,  "What  salary  or  compensation  do 
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you  receive?"  rather  than  to  say  ''$400  a  month";  would  that  have  been 
the  natural  answer? 

A.    Yes,  I  think  so. 

Q.  Well,  I  think  it  would  be,  too.  Just  look  at  this  Title  Guaranty 
&  Surety  Company  application  for  a  bond  of  an  employee  and  see  if 
that  looks  anything  like  the  paper  you  signed? 

A.  Well,  I  couldn't  tell  you,  Mr.  Israel;  it  has  been  so  long  I 
couldn't  tell  you. 

Q.    You  don't  remember  anything  about  it? 

A.    Whether  that  is  the  blank  or  not? 

Q.    Yes? 

A.    No. 

Q.  You  don't  remember  anything  about  it;  you  don't  know  what  yoa 
did  state  as  to  how  your  compensation  was  paid? 

A.    I  know  I  was  on  a  commission  basis. 

Q.  Yes,  but  you  don't  know  what  answer  was  made  as  to  year 
compensation  in  this  application? 

A.    Why,  I  must  have  answered  I  was  on  a  commission  basis. 

Q.  You  could  have  answered  the  question;  you  just  told  me  so  when 
you  were  asked  what  your  compensation  was? 

A.    No,  I  couldn't 

Q.  You  have  no  distinct  recollection  now  as  to  what  you  did 
answer? 

A.  I  have  no  distinct  recollection  of  the  blank.  I  don't  know 
whether  that  is  an  exact  copy  or  not. 

Q.  You  have  no  distinct  recollection  of  answering  the  question  in 
which  you  said  you  were  on  a  commission  basis;  if  you  have,  we  can 
conclude  this  in  a  moment? 

A.    I  don't  understand. 

Q.  Do  you  remember,  as  you  sit  in  that  chair,  that  when  you  ap- 
plied for  a  bond,  you  stated  in  the  bond  that  you  were  working  on  a 
commission;  do  you  remember  that  independent  fact  right  now? 

A.    Well,  I  know  I  was  on  a  commission — 

Q.  Well  now,  we  will  cut  that  out,  whether  you  know  that  or  not, 
you  do  now  remember  that  you  did  answer  that  way? 

A.    Why,  I  couldn't  be  certain  of  it 

Q.    No,  of  course  you  couldn't 

Re-Direct  Examination — 

By  Mb.  Maivageb  Edge:  Q.  But  you  do  remember  you  were  on  a 
commission  basis  at  that  time,  and  if  that  question  was  asked  you  that 
would  have  been  the  answer  you  would  have  given  them — that  you 
were. 

Br  Mb.  Isbael:     I  object  to  that  as  leading  and  suggestive. 
Bt  the  Pbesidino  Officeb:     The  objection  is  sustained. 
[Witness  excused.] 

Mr.  Donovan,  being  a  witness  heretofore  sworn,  called  on 
behalf  of  the  state  in  rebuttal,  testified  as  follows : 

Direct  Examination — 

By  Mb.  Manages  Edge:  Q.  Mr.  Donovan,  the  testimony  here  a 
few  moments  ago —  When  was  that,  Saturday  or  the  day  before— I 
have  forgotten  the  date. 

By  Mb.  Isbael:     Tou  mean  the  episode  in  the  elevator. 
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Bt  Mb.  Manager  Edge:     Yes,  when  the  gentleman  left  the  gallery. 

Bt  Mb.  Israel:  You  mean  when  he  left  the  gallery  and  went  down 
in  the  elevator  and  said  that  he  wished  that  he  had  stuck  to  the  facts  of 
the  case? 

By  Mb.  Lee:  Now,  I  object  to  that  We  know  all  about  that.  Coun- 
sel has  no  right  to  re-state  It 

Bt  BIb.  Manages  Edge:  Well  now,  let  me  examine  this  witness, 
please? 

Q.  Mr.  Donovan,  there  is  some  testimony  here  that  yesterday  after- 
noon, while  you  were  going  down  in  the  elevator,  in  the  presence  of 
the  elevator  boy  and  some  other  parties  there — the  testimony  is  that 
you  made  a  statement  there  that  if  you  had  told  the  truth  in  your 
proceedings  in  here,  none  of  this  trouble  would  have  occurred. 

Bt  Mb.  Israel:  Pardon  me,  Mr.  Edge,  you  are  not  putting  it  in  the 
words  of  the  elevator  boy  at  all. 

Q.  I  will  ask  you  if  you  remember  what  you  did  state,  or  whatever 
you  stated;  was  it  that  you  yourself  had  misstated  the  facts  in  here? 

A.  I  certainly  did  not  to  the  elevator  boy  or  any  other  person 
make  any  reference  to  any  misstatement  of  fact  on  my  account,  or  by 
myself. 

Q.  If  anything  was  said  about  any  misstatement  of  fact,  who  did 
you  have  reference  to? 

A.  I  had  reference  to  John  H.  Schively— that  if  he  had  testified 
before  the  grand  Jury  as  to  the  facts  as  they  were  that  this  would 
never  have  occurred  here,  the  charge  against  him  for  perjury. 

Cross-Examination — 

Bt  Mb.  Isbael:     Q.    Were  you  drinking  any  yesterday,  Mr.  Donovan? 

A.    Beg  pardon. 

Q.    Were  you  drinking  any  yesterday — any  intoxicating  liquors? 

[No  response.] 

Q.  Were  you  drinking  yesterday  to  an  extent  to  be  at  all  In- 
toxicated? 

A    No,  sir. 

Q.    Were  you  sober  when  you  left  the  floor  of  the  Senate? 

A.    Yes,  sir. 

Q.    Were  you  sober  when  you  went  into  the  gallery? 

A.    Yes,  sir. 

Q.    Were  you  sober  when  you  went  into  the  elevator? 

A    Yes,  sir. 

Q.  Why  did  you  ride  up  and  down  three  of  four  times  in  the  ele- 
vator? 

A.  Because  the  elevator  man  was  busy  taking  pasengers  from  the 
basement  to  the  floor,  and  I  simply  sat  in  the  elevator  with  him  during 
the  elevation. 

Q.  Riding  in  the  elevator.  You  rode  up  and  down  in  the  elevator 
with  him  three  or  four  times? 

A  No,  sir,  I  did  not  He  passed  the  floor  once,  and  I  waited,  of 
course,  until  he  got — 

Q.  You  did  make  the  remark,  "I  wish  I  had  stuck  to  the  facts  and 
there  would  not  have  been  any  of  this  trouble?" 

A    No,  sir,  I  did  not 
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Q.    That  is  all? 

A.  I  wish  to  say  that  the  elevator  man  passed  the  floor  I  had 
wished  to  get  off  on,  and  for  that  reason  I  remained  In  the  elevator, 
because  I  could  not  get  out. 

Q.  You  did  not  go  back  up  to  the  gallery  floor  and  try  it  all  over 
again? 

A.    No,  sir. 

[Witness  excused.] 

Bt  the  Presidino  Offices  :  Does  either  side  want  Mr.  Donovan  any 
more? 

Bt  Mb.  Israel:     I  would  like  Mr.  Donovan  to  come  back  one  moment 
[Mr,  Donovan  resumes  the  stand,] 

Q.  When  you  were  on  the  witness  stand  last  week  you  claimed  to 
have  had  a  1906  license  to  solicit  insurance  in  the  State  of  Washington, 
issued  by  the  1906  insurance  department;  you  had  afterwards  testified 
you  had  examined  that  department  and  been  unable  to  find  any  record 
of  it.  I  asked  you  where  it  was,  and  you  said  Spokane.  I  asked  you 
to  send  for  it  or  go  and  get  it.  I  would  like  to  know  whether  you  ffot 
it? 

By  Mr.  Manager  Edge:  I  object  to  that.  That  is  not  proper  rebuttal. 
The  matter  has  been  thoroughly  threshed  out. 

Bt  the  Presiding  Officer:  The  gentleman  can  explain  what  he  has 
done  in  the  matter  of  getting  the  proof — 

Q.    Have  you  your  license  now,  Mr.  Donovan? 

A.    The  license  is  in  my  private  flies  at  home,  so  far  as  I  know. 

Q.  You  did  not  consider  it  of  sufficient  importance,  after  I  made  the 
request  last  week,  to  go  to  Spokane  and  get  it? 

A.  No,  sir,  I  did  not — not  because  I  did  not  want  to  comply  with 
your  request,  but  because  I  did  not  have  the  funds  furnished  me  by 
you  to  go  there  and  get  it. 

•  Q.  Do  you  think  it  was  necessary  for  me  to  furnish  the  funds 
to  prove  and  vindicate  your  own  statement  that  you  had  examined  the 
Insurance  department  and  found  there  was  no  record  of  it? 

A.  No;  but  I  was  not  going  to  Spokane  at  my  own  expense  for  the 
purpose  of  getting  for  you  that  which  should  be  in  the  insurance  de- 
partment. 

Q.    It  is  not  there?    You  satlsfled  yourself? 

A.    I  have  not  satlsfled  myself  it  is  not  there. 

Q.    You  went  and  made  an  examination? 

A.  I  went  and  made  an  examination,  yes;  but  I  understand,  and  I 
have  understood,  that  J.  H.  Schively  has  from  time  to  time  furnished 
these  licenses  and  took  the  money  himself  and  made  no  record  of  it 

Q.    That  is  some  more  of  your  "pan-tan"  muck-raking? 

A.  It  is  not  "pan-tan"  much-raking,  but  it  is  what  I  understood 
and  what  I  have  understood  from  the  time  I  have  known  anything  of 
John  H.  Schively. 

Q.    You  love  John  H.  Schively? 

A.  I  have  no  personal  regard  against  him — no  personal  feeling 
against  him. 

Q.    You  only  wanted  to  crucify  him — 

Bt  Mr.  Lee:     I  object  to  this  discussion  and  harangue. 
Bt  the  Presiding  Officer:     Yes,  that  is  right.    You  are  excused,  Mr. 
Donovan. 
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Bt  Mb.  Manager  Meiqs:  Do  you  want  to  excuse  Mr.  Donovan,  Mr. 
Israel? 

Bt  Mr.  Israel:     I  have  no  use  for  Donovan;  let  him  go. 

Ben  F.  Davis,  a  witness  produced  on  behalf  of  the  complain- 
ants herein,  having  been  heretofore  sworn,  now  being  called  in 
rebuttal,  testified  as  follows: 

Direct  Examination — 

By  Mb.  Manager  Edge:  Q.  Have  you  heard  the  testimony  of  Mr. 
Schively  in  reference  to  the  matter  In  which  he  claims  Uiat  the  grand 
Jury  tortured  him  while  he  was  testifying  before  it?  Just  give  the 
Senate  the  facts  bearing  upon  that  torture,  as  he  claims. 

A.  I  do  not  believe  there  was  a  witness  before  the  grand  Jury  that 
got  as  much  latitude  as  we  gave  Mr.  Schively.  Even  after  I  had  told 
him  we  were  through  with  him,  he  sat  there  and  kept  asking  me  if  I 
wanted  to  ask  him  any  more  questions,  and  I  told  him  no,  that  we  were 
through  with  him.  He  asked  that  two  or  three  times,  and  finally  I 
said  to  him,  "Mr.  Schively,  we  have  given  you  more  latitude  than  we 
did  any  other  witness,  but  if  there  is  anything  more  you  wish  to  tes- 
tify before  this  grand  jury,  or  wish  to  make  a  statement,  then  you  have 
the  privilege  to  do  so  now."  He  said  he  did  not  want  to  testify,  only  that 
he  wanted  to  answer  any  questions  that  might  come  up  in  our  minds, 
and  I  told  him  there  were  no  more  questions  to  be  asked  him  by  the 
grand  Jury. 

Q.  Did  you  at  any  time  refuse  to  permit  him  to  make  any  explana- 
tion in  connection  with  any  transaction  to  which  he  was  testifying? 

A.  I  had  to  call  him  down,  the  same  as  his  own  counsel  has  done 
here.  He  would  ramble  off  the  subject,  and  I  told  him  that  he  would 
have  to  keep  to  the  subject  and  to  the  questions  asked.  He  did  it 
several  times,  but  one  Ume  Mr.  Donovan  objected  about  his  testifying 
in  a  certain  way,  and  I  overruled  his  objection,  and  there  was  another 
ramble  oft  from  the  questions  that  were  asked. 

Q.  Did  he  ever  indicate  that  he  might  possibly  have  been  intoxi- 
cated at  the  time  the  notes  were  given? 

A.    No,  sir,  he  did  not. 

Q.  There  is  some  testimony  here  in  reference  to  the  grand  Jury 
forcibly  taking  some  papers  away  from  him  and  turning  him  out  with- 
out them.    Just  give  the  Senate  the  facts  concerning  that  transaction 

A.  I  believe  in  the  subpQena  he  was  instructed  to  bring  over  some 
I>apers,  but  the  papers  were  not  the  ones  that  we  expected  to  get,  and 
when  he  laid  the  papers  down  he  said,  "Here  are  my  papers."  Mr. 
Donovan  asked  him  if  we  could  keep  them,  and  he  said,  "Certainly"; 
but  If  I  remember  correctly,  the  papers  were  not  what  we  wanted,  and  I 
do  not  even  remember  of  looking  at  them,  because  they  were  not  the 
papers  that  we  wanted — that  we  expected  to  get. 

Cro88-Examinati<m — 

By  Mb.  Israel:     Q.    Why  did  you  not  return  the  papers  to  him? 
A.    Because  he  said  we  could  have  them. 

Q.  What  did  you  want  of  them  if  they  were  not  the  papers  you 
wanted? 

A    I  do  not  know  whether — 

Q.    Tou  said  you  did  not  want  them. 

By  Mr.  Lee:     Let  him  answer. 

Q.    You  Just  testified  they  were  not  the  papers  you  wanted? 
A.    I  suppose  Mr.  Donovan  wanted  to  look  them  over. 
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Q.  It  was  Donovan  and  not  you  that  satisfled  himself  about  the 
papers? 

A.    Certainly. 

Q.    Donovan  was  the  man  that  said  he  didn't  want  them? 

A.    I  did  not  say  whether  he  did  or  not 

Q.    Donovan  took  them? 

A.  I  suppose  so;  I  don't  Imow  whether  he  did  or  not  They  were 
there  on  the  table. 

Q.    How  did  you  discover  they  were  not  the  papers  you  wanted? 

A.    I  don't  just  remember  that 

Q.    Tou  did  discover  they  were  not  the  papers  wanted? 

A.    Tes. 

Q.    And  Donovan  took  the  papers? 

A.  I  don't  know  whether  Donovan  has  got  them  or  whether  they  are 
still  with  the  grand  Jury.     . 

Q.    Tou  said  Just  now  that  Donovan  took  the  papers? 

A.    I  think  so. 

Q.    Now  you  think  so? 

A.    Yes,  sir. 

Q.    You  have  been  very  unfriendly  towards  Schively? 

A.    Not  in  the  least. 

Q.    You  had  a  system  to  work  out? 

A.    No,  sir. 

Q.  You  had  instructions  to  indict  John  for  perjury  if  he  did  not 
testify  he  signed  some  notes  to  purchase  Ward's  interest? 

A.    No,  sir. 

Q.    You  indicted  Schrock  for  embezzlement,  didn't  you? 

A.    Yes. 

Q.  You  have  given  Schrock  an  inmiunity«oath  to  testify  against 
Schively? 

A.    No,  sir,  I  have  not. 

Q.    You  know  that  Donovan  has? 

A.    I  don't  know  anything  of  the  kind. 

Q.    You  are  not  unfriendly  towards  Schively? 

A.    Not  in  the  least. 

Q.  You  allowed  Schively  every  latitude  while  he  was  in  the  Jury 
room? 

A.    I  certainly  did. 

Q.  You  indicted  him  for  perjury  because  he  would  not  swear  that 
he  bought  the  Ward  interest  and  gave  the  Ward  notes  in  pasnment  or 
just  on  what  lines  did  you  indict  him  for? 

A.  We  indicted  him  because  the  evidence  brought  to  the  grand 
jury  proved  that  he  swore  that  he  was  working  on  a  flat  salary  basis, 
when  the  evidence  that  we  had  there  showed  that  he  was  working  on  a 
commission  basis. 

Q.    That  was  evidence  established  by  Schrock  and  his  books? 

A.    Schrock,  Ward  and  all  of  the  witnesses. 

Q.    Who  were  all  of  the  witnesses? 

A.    Mrs.  Ward,  Mr.  Ward,  Schrock,  the  bookkeeper — 

[Question  read.] 
A.  And  others. 
Q.    Who  else? 

A.  Mr.  Copeland,  Mr.  Famsworth,  J.  J.  White —  I  cannot  recall 
whether  there  were  any  more  just  now  or  not 
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Q.    You  are  a  green  grocer  over  there,  are  you  not? 

A.    Yes. 

Q.  During  the  time  you  were  giving  Schively  such  a  very  nice 
time  in  that  grand  jury  room,  you  had  the  grand  jury  supplied  with 
apples  and  peanuts,  and  they  were  all  sitting*  around  eating  apples 
and  cracking  peanuts  while  Donovan  went  at  Schively,  and  you  were 
presiding  as  the  court? 

A.    I  never  saw  anything —  I  will  strike  that  answer. 

[Question  read.] 

A.    I  was  not 

Q.  What  did  you  do  with  the  Schively  papers?  You  are  the  fore- 
man of  the  grand  Jury? 

A.    I  believe  they  are  with  the  clerk. 

Q.  They  were  not  returned  to  Schively  when  he  left  the  grand 
Jury  room? 

A.    I  do  not  believe  that  he  asked  for  them. 

Q.    They  were  not  returned  to  him? 

A.    Not  to  my  knowledge. 

Q.  They  did  not  concern  the  matters  that  you  wanted  to  know 
about? 

A.    No,  I  don't  believe  they  did. 

Q.    Are  you  a  "pan-tan?" 

A.    No,  sir. 

By  Ma.  Lee:  Do  you  think  that  Mr.  Schively  would  make  a  good 
-"pan-tan?" 

A.    I  think  so. 

Bt  the  Presidino  Officer:  At  this  time  we  will  take  a  recess  for 
ten  minutes. 

Bt  Mb.  Lee:  I  don't  think  we  have  anything  else,  your  honor,  to 
Introduce.    We  rest  the  case. 

Bt  the  Presiding  Officer:  The  attorney,  as  representing  the 
managers  in  the  case,  and  the  managers  announce  that  they  have 
Unished  their  testimony.  The  respondent  in  this  case  has  one  witness 
who  has  not  appeared,  but  will  be  in  this  evening.  Owing  to  the  late- 
ness of  the  hour,  I  think  that  we  had  better  wait  until  morning  before 
any  arguments  are  commenced.  I  presume  you  would  prefer  to  wait, 
would  you  not? 

Bt  Mr.  Manager  Edge:  Yes,  if  the  court  please.  We  would  dis- 
like very  much  to  have  to  commence  the  argument  before  tomorrow 
morning. 

By  the  Presiding  Officer:  Then  I  presume  there  would  be  no 
•objection  to  the  respondent  introducing  this  witness  in  the  morning 
when  we  convene,  to  close  his  case,  if  the  witness  is  present. 

By  Mr.  Israel:     It  won't  take  over  five  minutes,  your  honor. 

By  BfR.  Manager  Edge:     That  will  be  satisfactory. 

By  Senator  Booth:  I  think  it  would  be  proper  at  this  time  to  fix 
the  length  of  time  of  argument  for  each  side.  We  might  hear  a  state- 
ment from  counsel. 

By  Mr.  Israel:  I  will  say  for  Senator  Booth's  information  that  we 
have  been   in  consultation  during  the  recess,  and,  while  this  is  a 
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matter  of  gravity  that  ought  not  to  be  rushed  in  time  any  more  than 
a  murder  case  or  any  other  case  the  effect  of  which  is  to  work  a  for- 
feiture upon  anybody,  the  managers  and  myself  have  concluded  that 
if  we  start  at  9  o'clock  tomorrow  morning,  instead  of  9:30,  and  this 
court  will  recess  to  9  instead  of  9:30,  and  will  hold  an  evening  session 
from  8  to  10  and  recess  at  5:30  in  the  evening,  we  can  open  the  case 
for  the  state,  present  the  argument  of  the  respondent  and  clear  every- 
thing away  for  the  member  of  the  board  who  closes  for  the  state  to 
close  on  the  following  morning.  And  I  hope  the  Senate  will  permit  us 
to  follow  out  that  program. 

By  the  Presiding  Offices:  It  will  require  a  motion  to  meet  at  ^ 
o'clock  instead  of  9:30. 

By  Sbnatob  Booth:  I  move  that  when  we  take  a  recess  it  be  to  9 
o'clock. 

By  Senator  Cottebill:  Mr.  President,  may  we  not  include  in  that 
motion  the  suggestion  of  the  counsel  for  respondent  that  we  commence 
at  9  and  run  till  12  and  from  1:30  to  5  and  8  to  10  and  make  that  a 
complete  motion? 

By  Senator  Booth:     I  will  adopt  that  in  my  motion. 

By  Senator  Cotterill:     I  second  the  motion. 

By  the  Presidinq  Officer:     That  will  be  nine  hours. 

By  Senator  Piper:  I  move  to  amend  that  with  a  substitute  to 
strike  out  the  evening  meeting. 

By  Senator  Ruth:     I  will  second  the  substitute,  Mr.  President. 

By  Senator  Booth:  I  was  going  to  suggest  that  the  number  of 
hours  should  be  fixed  for  each  side.  Otherwise  the  argument  will  go 
on  indefinitely.  I  think  the  prosecution  should  have  three  hours  and  a 
half  or  four  hours  and  give  the  defense  four  or  five  hours  and  we  will 
know  when  we  will  bring  this  to  a  close. 

By  the  Presiding  Officer:  It  seems  to  me  that  it  is  only  fair  that, 
if  we  limit  the  time,  it  should  be  divided  equitably  between  the  two 
sides,  and  by  the  arrangement  that  Is  proposed  tomorrow  the  managers 
would  have  three  hours  and  the  respondent  would  have  six  hours  of  to- 
morrow's time — 

.By  Mr.  Lee:  Mr.  President,  of  course  we  shall  insist,  and  I  know 
counsel  will  be  glad  to  give  us,  the  same  privilege  that  he  enjoys  and 
equal  amount  of  time. 

By  Mr.  Israel:  Yes,  that  would  be  that  day.  It  is  hard  work,  your 
honor,  as  you  know  as  a  practicing  lawyer,  and  Senator  Booth  knows 
— that  if  there  is  one  thing  that  certainly  is  disconcerting  In  consecu- 
tive and  analytical  argument,  it  is  to  be  constantly  under  the  knowledge 
that  you  are  talking  against  time  and  within  a  time  limit.  It  is  very 
disconcerting.  Now,  the  managers  and  myself,  in  fixing  these  hours, 
even  cutting  out  the  evening,  as  Senator  Booth  suggests — and  which 
will  be  very  agreeable  to  me — have  allowed  ourselves  an  outside  limit 
so  that  we  shall  go  to  a  vote  on  Thursday  afternoon,  and  we  may  take 
much  less  time,  because  I  will  be  largely  governed  by  the  amount  of 
time  taken  in  the  opening  as  to  the  amount  of  time  I  will  take  to 
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present  the  respondent's  case;  and  I  hope  the  Senate  will  not  fix  any 
rule  of  80  many  hours  and  compel  counsel  to  talk  against  it  and  then 
throw  up  his  hand  and  beg  for  a  little  more  time;  but  let  it  be  as  we 
have  suggested,  and  if  it  is  apparent  that  the  respondent's  counsel  or 
the  state's  counsel  have  taken  too  much  time,  there  are  many  ways  to 
choke  them  off  then  and  there. 

Bt  Senator  Booth:  I  will  withdraw  my  suggestions,  then,  so  far  as 
fixing  the  time,  but  I  would  like  tor  insist  on  the  evening  session  and 
set  rid  of  two  or  three  hours. 

Bt  the  Presiding  Officer:  The  question  will  be  then  on  whether 
we  shall  have  an  evening  session  tomorrow  evening. 

Bt  Senator  Cotterill:  I  do  not  understand  that  the  motion  made 
by  the  senator  from  King,  Senator  Booth,  attempted  in  any  way  to  fix 
the  limit  of  the  side.    He  simply  put  in  that  motion  the  schedule  of  time. 

Bt  the  Presiding  Officer:  That  is  true.  That  came  up  as  a  sugges- 
tion and  in  fixing  the  time,  that  is  really  an  element — ^that  is.  In  fixing 
the  schedule  that  is  an  element  that  enters  into  the  determination  of 
bow  much  time  we  should  give. 

Bt  Senator  Cotterill:  Now,  it  occurs  to  me,  Mr.  President,  that 
"we  ought  to  have  the  evening  session,  as  we  have  outlined,  without 
fixing  the  exact  time  to  be  divided.  We  can  see  clearly  in  all  human 
probability,  unless  we  do  have  the  evening  session  tomorrow  evening, 
it  will  then  require  the  entire  day  following  to  complete  the  argument, 
and  we  will  be  one  day  behind  in  the  ultimate  settlement  of  this 
matter.  It  would  seem  so  to  me,  and  I  would  hope  that  the  motion 
avoiding  an  evening  session  be  withdrawn,  and  that  we  have  prac- 
tically the  schedule  suggested  by  the  counsel  for  respondent  In  that 
agreement 

Bt  Senator  Piper:  I  offered  the  motion  as  a  substitute,  not  to 
have  this  evening  session.  I  am  opposed  to  this  evening  session.  Now, 
I  think  when  we  take  all  this  testimony,  which  is  something  that  we 
have  a  voice  in  as  Jurors,  I  don't  want  to  be  tired  out  by  an  ab- 
solutely full  day  and  then  have  two  hours  increase:  and  so  far  as  I 
am  personally  concerned,  I  will  not  support  any  motion  to  have  an 
evening  session.  I  make  my  motion  in  good  faith  to  get  out  of  this 
evening  session. 

Bt  Mr.  Israel:  Will  the  senator  pardon  me  a  suggestion  before 
his  motion  is  put,  your  honor.  I  feel  myself  in  the  position  that  I 
cannot  oppose  the  suggestion  of  the  motion  for  the  evening  session,  be- 
cause I  do  not  want  to  be  in  the  attitude  of  causing  delay  at  all,  but  it 
suggested  to  myself  Just  now,  if  we  will  begin  at  9  in  the  morning, 
and  if  we  only  took  an  hour  and  a  half  at  noon,  and  we  continued  until 
6  instead  of  5:30,  we  will  surely  get  through  on  the  second  day.  That 
will  be  9  to  12  and  1:30  to  6  until  we  finish. 

Bt  Senator  Piper:  I  move  that  be  a  substitute  -for  the  evening 
session.    I  offer  that  as  a  substitute. 

Bt  Senator  Metcalf  :     I  second  the  motion. 
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Bt  the  Presiding  Officeb:  The  motion  made  by  the  senator  from 
King  and  seconded  by  the  senator  from  Pierce  is  that  when  we  adjonm 
we  adjourn  to  meet  tomorrow  morning  at  9  o'clock,  that  we  remain  in 
session  until  12  and  in  the  afternoon  from  1 :  30  till  6.  Is  there  anything 
further  to  be  said  on  the  question. 

Bt  Senator  Rosenhaupt:  I  hope  that  the  motion  will  not  preyaiL 
I  think  it  is  much  easier  to  adjourn  at  5  o'clock  and  have  three  hours' 
recess,  and  come  back  at  8  in  the  evening.  I  hope  that  the  motion  of  the 
senator  from  King  to  begin  at  9  and  run  to  12  and  1:30  to  5  and  8  to 
10  prevails,  for  it  would  be  the  best  possible  solution  in  this  matter. 

Bt  the  Presiding  Officer:  If  the  senator  will  pardon  me,  I  cannot 
see  any  purpose  in  having  the  evening  session  determined  at  this  time. 
I  don't  see  why  we  cannot  take  that  up  when  we  arrive  to  it  and  de- 
termine it  tomorrow  evening.  But  those  in  favor  of  the  motion,  as 
stated  by  the  chair,  will  indicate  it  by  sajring  "Aye";  those  opposed, 
"No."    The  ayes  have  it 

Bt  Mr.  Israel:     That  is,  from  9  to  12  and  1:30  to — 

Bt  the  Presiding  Officer:  Until  6.  Before  adjourning.  Senator 
Roberts  wishes  the  following  announcement  to  be  made:  The  Com- 
mittee on  Salaries  and  Mileage  will  meet  immediately  after  adjourn- 
ment in  room  4  to  consider  the  matter  of  the  claim  of  Marvin  Arnold 
for  attendance  and  mileage.  Those  who /are  interested  in  this  matter 
can  come  before  the  committee  at  that  time. 

At  4 :25  p.  m.,  the  Senate,  sitting  as  a  court  of  impeachment, 
adjourned  until  9  o'clock  tomorrow  morning. 


Senate  Chamber, 
Olympia,  Wash.,  August  25,  1909. 

The  court  of  impeachment  convened  at  9  a.  m.  Roll  was 
called,  all  members  being  present  except  Senators  Graves  and 
Nichols,  excused. 

By  the  President:  Will  the  senator  from  King,  Senator  Knicke^ 
bocker,  take  the  chair. 

By  the  Presiding  Officer:     Have  you  your  witness  here,  Mr.  Israel? 

By  Mr.  Israel:     I  have,  your  honor.    I  will  call  Mr.  Dial. 

Charles  M.  Dial,  a  witness  produced  on  behalf  of  the  re- 
spondent herein,  now  being  called  in  rebuttal,  testified  as  fol- 
lows: 

Direct  Examination — 

By  Mr.  Israel:     Q.    What  is  your  name? 

A.    Charles  M.  Dial. 

Q.    Where  do  you  live,  Mr.  Dial? 

A.     In  Seattle,  Washington. 
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Q.    What  is  your  buBlness? 

A.  I  am  a  state  agent  and  asBlstant  resident  manager  of  the  Title 
Guaranty  &  Surety  Company,  of  Scranton,  Pennsylvania. 

Q.    Where  is  their  general  agency  office  situated? 

A.    Seattle,  King  county,  Washington. 

Q.    Were  you  connected  with  the  company  in  the  year  1906? 

A.    Yes. 

Q.    In  what  capacity  were  you  then  connected  with  them? 

A.  I  was  solicitor  and  employed  in  the  general  agency  office  in 
Seattle. 

Q.  State  whether  or  not  during  that  year  you  had  anything  to  do 
with  the  record  in  that  office  pertaining  to  applications  for  the  bond- 
ing of  employees,  and  of  the  bonding  of  insurance  agents? 

A.    I  did  have;  yes. 

Q.  Will  you  tell  this  Senate  how  an  application  for  an  employee's 
bond  was  made  in  1906  by  an  agency  outside  of  the  general  agency — 
in  what  manner  or  how  it  reached  the  general  agency,  and  what 
record  was  made  of  it  when  it  did  reach  the  general  agency? 

A.  The  applications  for  the  bond  were  taken  by  the  sub-agents, 
filled  out  and  mailed,  forwarded  to  our  office;  when  the  application  came 
into  the  office,  it  was  entered  in  the  register  and  given  a  number; 
then  we  hold  that  application  pending  receipt  of  references  which  had 
been  mailed  by  the  sub-agent;  when  those  references  came  in,  they  were 
examined  and  the  risk  was  passed  upon;  if  the  references  were  favor- 
able, the  bond  was  executed,  and  marked  "Executed"  in  the  register, 
and  if  it  was  not  executed,  it  was  marked  "Declined"  in  the  register. 

Q.  State  whether  it  was  possible  or  not  for  a  bond  to  come  into  the 
office — ^the  general  office — ^without  a  record  was  made  of  it? 

A.  It  was  possible,  but  I  have  never  known  of  any  applications 
coming  into  the  office  that  a  record  was  not  made  of. 

Q.  State  whether  or  not  it  was  possible  for  an  application  to  come 
into  the  office  and  the  bond  be  executed  and  no  track  be  made  of  it? 

A.    That  was  impossible. 

Q.    Why? 

A.  All  of  our  bonds  are  identified  by  number.  That  is  the  only 
identification  we  have  on  this  bond.  We  don't  go  by  name,  but  go  by 
number,  and  every  application  for  a  bond  and  every  bond  that  is  issued 
is  Indentified  by  a  number  as  it  stands  upon  tiie  records  of  our  books. 

Q.    When  does  it  get  the  number? 

A.  The  minute  it  comes  into  the  office — ^just  as  soon  as  the  mail 
is  open. 

Q.    The  application  is  the  foundation  for  the  number? 

A.    Yes,  sir. 

Q.  Have  you  examined  the  applcation  register  during  the  year 
1906  to  see  if  there  are  any  missing  numbers? 

A.    Yes,  sir. 

Q.    Are  there  any  missing  numbers? 

A.    There  are  not. 

Q.    Every  number  accounted  for  during  that  year? 

A.    Yes. 

Q.    Have  you  the  records  with  you? 

A.    I  have. 

Q.  Is  there  any  way  of  telling  now,  independent  of  the  register 
of  the  applications  taken  in  the  office  as  you  have  indicated,  when  they 
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were  received;  Independent  of  that,  is  there  any  way  of  telling  what 
applications  were  received? 

A.    No,  there  is  not,  independent  of  the  register. 

Q.  State  whether  or  not  duplicate  copies  of  the  applications  are  kept 
In  the  office. 

A.    Duplicate  copies  are  kept  in  our  office  of  everything. 

Q.  Have  you  the  duplicate  copies  of  all  applications  that  were 
made  from  Spokane  In  1906? 

A.    I  have  them  In  the  office;  I  have  not  all  of  them  here. 

Q.  Have  you  here  those  of  all  of  the  applications  made  from  Spo- 
kane from  June  to  November,  1906? 

A.  Only  the  duplicate  applications  that  were  made  for  the  employees 
of  the  Pacific  Live  Stock  Association. 

Q.    Have  you  all  of  these? 

A.    I  have  all  of  those  from  May  until  the  first  of  November,  1906. 

Q.  Did  you  make  a  careful  search  of  these  applications  to  deter- 
mine that  fact? 

A.    Yes,  sir. 

Q.  I  wish  you  would  turn  to  your  records —  I  will  withdraw  that. 
Who  were  your  agents  in  1906,  between  June  and  November,  at  Spo- 
kane? 

A.    Downs  &  Wheeler,  an  Incorporated  concern. 

Q.  State  whether  you  had  an  agent  there  at  that  time  named 
Donovan? 

A.    We  never  had. 

Q.  Now  then,  will  you  turn  to  your  records  and  tell  the  Senate 
all  the  applications  that  were  made  between  June,  1906,  and  November, 
1906,  or  prior  thereto,  of  any  person  connected  with  the  Pacific  lAve 
Stock  Association? 

A.    Well,  I  could  not  tell  that— that  is  prior  thereto — 

Q.  I  mean  beginning  with  June — I  will  take  the  prior  part  cat — 
June  to  November. 

A.    Well,  I  have  something  like  forty  or  fifty  of  them  here. 

Q.    Read  the  names. 

A.    The  first  was  Fred  H.  HlUlker,  employee,  general  manager. 

Q.    What  is  Its  representation  as  to  salary  and  commission? 
A.    Guaranted  salary  |160  per  month  and  commission. 

Q.    The  next  one? 

A.    Paul  Shallenberger,  employed  as  assistant  manager. 

Q.  What  was  his  representation  as  to  remuneration? 

A.  1200  per  month. 

Q.  Salary? 

A.  Salary. 

Q.  What  is  the  next  one? 

A.  John  B.  Schrock. 

Q.  What  was  his  representation  as  to  his  remuneration? 

A.  Ouaranteed  salary  |150  per  month  and  commission. 

Q.    The  next  one. 

A.    George  Famsworth,  trustee  and  general  agent 

Q.    What  was  his  representation? 

A.  One  mill  on  each  dollar's  worth  of  business  written  by  the 
association,  guaranteed  to  be  not  less  than  $76  per  month,  and  13  per 
cent  of  the  premiums  "written  by  me  as  agent" 
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Q.    And  the  next  one? 

A.  WUliam  J.  Walker,  in  tbe  position  of  trustee  and  as  general 
agent 

Q.    What  were  his  representations  as  to  remuneration? 

A.  Two  mills  commission  on  each  and  every  dollar's  worth  of  busi- 
ness written  by  the  association,  guaranteed  to  be  not  less  than  |100  per 
month,  and  13  per  cent  on  the  premiums  written  by  him  and  his 
agent 

Q.    And  the  next  one? 

A.  William  M.  Hunter,  in  the  position  of  trustee  and  general  agent, 
guaranteed  salary  $100  per  month  and  a  commission. 

Q.    And  the  next  one? 

A.    Ezra  Russell  Ward. 

Q.    What  was  he  to  get? 

A.  Guaranteed  salary  |125  per  month  and  a  commission  on  all 
business  written. 

Q.    When  was  the  bond  written? 

A.    That  was  the  15th  day  of  August,  1905. 

Q.    When  did  it  expire? 

A.    The  15th  day  of  August,  1906. 

Q.  Have  you  a  notification  from  anybody  regarding  the  expiration 
of  the  bond? 

A.  We  have  here  a  letter  from  Downs  &  Wheeler,  under  date  of 
October  23,  1906,  notifying  us  that  the  bond  was  to  have  been  dropped 
at  the  expiration  on  the  15th  day  of  August,  as  "the  party  is  no  longer 
In  the  employ  of  the  obligee." 

Q.  Pasa  on. 

A.  Samuel  G.  Copeland,  trustee. 

Q.  What  was  he  going  to  get? 

A.  A  salary  and  commission.    It  does  not  state  the  amount. 

Q.  The  next  one? 

A.  John  B.  Schrock,  general  manager  and  secretary,  as  trustee. 

Q.  When  was  that  written? 

A.  That  was  written,  apparently,  December  1st,  1905. 

Q.    Expired  December  1st,  1906?    Who  is  the  next  one? 

A.    The  next  one  is  F.  E.  Matheson,  as  trustee. 

Q.    What  did  he  get? 

A.    Two  hundred  dollars  per  month  and  expenses. 

Q.    Pass  right  along. 

A.  The  next  is  Sam  Alberg,  |25  per  week  as  collection  clerk;  James 
Eddie  Mason,  trustee,  |200  per  month  and  expenses.  The  next  is 
Thomas  Hayes,  $25  per  week,  collector.  There  was  Carlos  M.  Spauld- 
ing,  traveling  collector,  |20  per  week  and  expenses.  The  next  one  is 
the  bond  of  George  M.  Schrock,  as  solicitor  on  commission.  Then  we 
had  the  bond  of  William  M.  Hunter,  as  trustee;  commission  and  salary 
equal  to  one  mill  on  each  dollar's  worth  of  insurance  written,  which 
had  an  average  of  |300,000  for  March.  That  is  all  of  the  officers  of  the 
association.  I  have  here  a  number  of  bonds  written  during  May,  June, 
July,  August,  September,  and  October,  1906,  for  agents  working  on  a 
commission,  solicitors  soliciting  business. 

Q.  Have  you  any  record  of  any  bond  or  any  record  of  any  applica- 
tion for  a  bond,  either  through  your  Spokane  agency  or  independent, 
or  at  all,  for  the  bonding  in  any  manner  of  J.  H.  Schively? 

A.    We  have  not 
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Q.  Was  any  such  application,  from  your  records,  ever  receiyed  at 
the  office  in  Seattle? 

A.    There  never  was. 

Q.  Taking  your  numbers  and  your  check  sjrstem  on  your  books  -of 
entries  of  applications,  and,  as  you  say,  having  examined  them  from 
June  until  November,  was  it  possible  for  such  an  application  to  have 
reached  the  office  and  not  be  noted? 

A.    It  could  not  have  reached  the  office  and  not  be  noted. 

Q.    There  are  no  numbers  not  accounted  for? 

A.    No,  sir;  no  numbers. 

Q.  What  other  examination  of  the  office  have  you  made  aside  from 
these  matters,  if  anything  at  all,  for  the  purpose  of  determining  whether 
Mr.  Schively's  name  appeared  anywhere  in  that  office  in  any  trans- 
action? 

A.  We  examined  the  ledger  account  with  our  Spokane  agents  for 
the  name  of  Schively;  we  examined  our  card  index  system;  we  ex- 
amined our  miscellaneous  correspondence  with  the  Spokane  agency  (or 
a  letter  not  connected  with  any  bond  that  had  been  given  a  number. 

Q.    What  did  you  find? 

A.    We  found  no  correspondence  whatever,  no  record  of  it. 

Q.  No  record  of  J.  H.  Schively's  in  any  manner?  How  long  have 
you  been  familiar  with  this  Title  Guaranty  &  Surety  Company? 

A.     Since  April  15th,  1904. 

Q.  Are  these  bonds  that  are  written  for  insurance  agents  by  year 
company  the  employee  bond  that  is  issued  by  your  company? 

A.  Well,  there  i^  a  distinction  between  the  employee  bond  and  the 
insurance  agent  bond. 

Q.    Wherein  does  this  distinction  exist? 

A.  The  insurance  agent  bond  is  responsible  only  for  the  misappro- 
priation of  premiums  or  funds  received  as  an  insurance  agent,  amount- 
ing to  larceny  and  embezzlement. 

Q.  What,  if  anything,  has  the  employee  to  do  before  such  a  bond 
is  written? 

A.    The  employee? 

Q.    The  employer? 

A.  After  the  application  is  received,  a  statement  is  sent  to  the 
employer,  in  which  the  queries  are  made  as  to  the  amount  of  salary 
in  the  position.  The  bond  is  not  executed  until  this  statement  is  re- 
ceived, signed  by  the  employer.  The  answers  to  that  statement  are 
checked  up  with  the  answers  given  to  the  questions  given  in  the  appli- 
cation. If  there  is  a  variance,  the  bond  is  not  executed  until  they  are 
made  to  conform.  If  they  are  not  made  to  conform,  the  bond  is  marked 
"Declined"  and  not  executed. 

Q.  Do  I  understand  there  is  a  limit  in  that  class  of  bonds  over  the 
general  employee's  bond? 

A.    No,  sir. 

Q.  I  will  now  ask  you  whether  or  not  your  company  writes  or  ever 
has  written  through  your  general  agency  or  home  office  an  employee's 
bond  where  the  reply  of  the  applicant  is  that  he  is  working  on  a  com- 
mission? 

A.    We  don't  write  them;  no,  sir. 

Q.  What  would  have  been  the  procedure  at  your  general  office  had 
an  application  come  in  from  a  general  agency  representing  that  J.  H. 
Schively  was  a  trustee  and  president  of  the  Pacific  Live  Stock  Assocla- 
tion  and  that  his  compensation  was  strictly  on  a  commission  basis? 

A.  That  is  impossible  for  me  to  say.  My  idea  is  it  would  have 
been  declined. 
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Q.    Why? 

A.  That  is  the  positive  instruction  from  the  home  office  of  our 
company,  and  we  have  been  declining  all  of  those  bonds  and  do  right 
along. 

Q.  Will  you  afford  counsel  an  opportunity  to  examine  your  check 
register,  and  these  applications  you  have  been  reading  from? 

A.    Certainly. 

By  Mb.  Issael:     Then  please  pass  them  to  counsel. 

Bt  Ms.  Manageb  Edge:     We  don't  care  to  look  at  them. 

Bt  Mr.  Israel:  I  would  not  care  about  putting  these  in  evidence 
unless  you  gentlemen  require  it.  It  is  the  records  in  this  office  down 
there,  and  unless  you  want  them  introduced  into  the  record  for  some 
purpose  We  will  allow  him  to  take  them  with  him.  Tou  may  take  the 
witness. 

Cross-Examination — 

Bt  Mr.  Manager  Edge:  Q.  Tou  say,  Mr.  Dial,  that  you  never  write 
a  bond  where  the  party  seeking  to  be  bonded  is  working  on  a  commis- 
sion? 

A.     No,  sir;  we  would  not  execute  the  regular  form  employee's  bond. 

Q.    What  kind  of  a  bond  would  you  execute? 

A.    We  would  execute  an  insurance  agent's  bond. 

Q.  But  you  would  not  execute  an  employee's  bond  where  he  was 
working  on  a  commission? 

A.    No,  sir. 

Q.    Did  you  say  no? 

A.    No,  we  don't  execute  those. 

Q.  Then  how  do  you  explain  this  bond  of  George  W.  Schrock,  which 
recites  that  he  is  a  solicitor,  and  the  only  answer  to  the  question  of 
"What  salary  or  compensation  will  you  receive?"  is  the  simple  word 
"Commission"? 

A.  That  is  an  insurance  agent's  bond.  I  will  show  you,  if  you 
will  let  me  take  the  application.  Here  is  the  form  number  of  our 
bond,  "553."    I  have  one  original  bond  here  in  my  pocket. 

Q.  That  is  a  bond,  is  it  not,  conditioned  that  the  person  bonded 
will  not  default  with  any  funds  entrusted  to  him? 

A.    Derived  as  an  insurance  agent. 

Q.  Yes.  Well,  now,  you  don't  know  whether  or  not  George  W. 
Schrock's  duties  were  any  different  from  Mr.  Schively's  or  any  of  the 
others,  do  you? 

A.    Yes. 

Q.    How  do  you  know? 

A.  I  know  from  his  application  and  the  statement  made  by  the 
association  to  us  before  the  bond  was  executed. 

Q.  How  do  you  know  that  when  you  say  that  Mr.  Schively,  to  your 
knowledge,  did  not  make  any  application? 

A.    Well,  the  question  was  as  president  of  the  association. 

Q.  You  say  that  a  statement  from  the  company  shows  that  George 
W.  Schrock's  business  was  different  from  Schively's  or  any  other  person 
connected  with  the  company? 

A.    Well,  he  was  different  from  any  of  the  officers  of  the  company. 

Q.  You  don't  know  whether  his  pay  was  received  on  a  different 
basis  or  not? 

A.    Only  from  the  application  and  the  statement. 

—44 
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Q.  Well,  it  is  a  fact  that  you  do  insure  employees  that  are  working 
on  a  commission  business,  or  bond  them? 

A.    We  insure  insurance  agents  working  on  a  commission  basis. 

Q.  Well,  then,  you  insure  any  person  working  for  an  insurance 
company  that  is  working  on  a  commission  basis? 

A.    As  an  agent  of  the  company,  we  will  write  those  bonds. 

Q.  Well,  you  would  consider  one  that  received  his  pay  on  the  basis 
of  percentage  and  business  written  as  an  agent,  would  you  not? 

A.    Not  necessarily. 

Q.    What  would  you  consider  him? 

A.  Well,  if  an  offlcer — suppose  the  president,  secretary  or  treasurer 
of  an  insurance  company  was  working  purely  upon  a  commission  basis, 
that  would  be  different  from  a  solicitor  working  on  a  commission  basis. 

Q.  Now,  in  all  of  these  bonds  you  recite  that  there  is  a  guaranteed 
salary  of  so  much  a  month? 

A.    Yes,  sir;  I  think  so. 

Q.    What  would  you  understand  by  that? 

A.  We  understood  that  that  salary  was  paid  to  them  irrespective 
of  whether  or  not  their  commissions  amounted  to  that  much. 

Q.  But  you  understood  by  that  that  there  was  no  flat  salary  paid 
them  and  it  was  paid  them  on  the  basis  of  commission? 

A.  No,  we^  understood  that  that  much  salary  would  be  paid  them 
in  any  event. 

Q.  Well  now,  here  is  another  bond  for  William  M.  Hunter,  who  was 
one  of  the  directors.  It  says,  "Commission  salary  equal  to  one  mill  on 
each  dollar  of  insurance  written  which  has  averaged  $300,000.00."  There 
is  nothing,  absolutely  nothing,  about  any  salary,  any  guaranteed  salary? 

A.    I  think  you  will  find  that  bond  was  canceled,  if  you  look  inside. 

Q.    Well,  the  application  was  made,  wasn't  it? 

A.    The  application  was  made;  yes,  sir. 

Q.    And  the  bond  was  turned  down? 

A.     Yes,  sir. 

Q.  And  you  don't  pretend  to  say  but  what  Schively  may  have  made 
application  and  that  bond  was  turned  down  over  in  the  other  office. 
This  application  was  made  May  19th,  a  couple  of  months  before  his 
application  could  have  been  made.  Now  if  this  application,  which  was 
made  on  May  19th,  1906,  recited  that  he  got  a  commission  on  so  much 
business  written  and  that  was  turned  down,  isn't  it  entirely  possible 
that  Schively  may  have  made  an  application  a  couple  of  months  later 
and  that  that  went  into  the  office  in  Spokane  and  they,  knowing  that 
you  had  turned  down  this  bond  a  couple  of  months  before,  turned  that 
bond  down  there  in  their  own  office  and  never  sent  It  to  you,  having 
knowledge  that  you  had  a  couple  of  months  before  turned  down  a  bond 
of  the  same  kind? 

A.    I  think  this  was  not  finally  acted  upon  until  October. 

Q.  How  long  does  your  company  take  to  act  upon  applications  for 
bonds — four  or  five  months? 

A.    Sometimes. 

Q.    They  probably  did  in  this  case? 

A.    I  don't  know  as  to  that. 

Q.  Had  the  matter  under  advisement  five  months  before  they  turned 
it  down? 

A.  You  understand  that  sometimes  the  employers  do  not  fill  out 
the  statement.  We  will  hold  it  a  year,  if  necessary,  if  we  don't  get  the 
employer's  statement 
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Q.  Will  you  state  in  this  case  the  employer  did  not  fill  out  the  state- 
ment? 

A.    I  don't  know. 

Q.  Then  what  makes  you  make  the  statement  it  was  held  up  four 
or  five  months? 

A.    From  the  letters  inside  there. 

Q.  Here  is  a  copy  of  a  letter  dated  June  7th,  about  three  weeks 
afterwards — 

A.    It  may  have  been  another  bond.    I  don't  know — 

Q.  From  the  company,  stating  that  you  have  canceled  the  bond  of 
William  Hunter.    That  was  three  weeks  after,  under  date  of  June  7th? 

Bt  Mb.  Israel:     That  was  the  Hunter  bond. 

By  Mb.  Manages  Edge:  This  is  the  Hunter  bond  which  says  on  a 
commission  of  one  mill  on  $300,000.00. 

Q.    So  that  it  probably  did  not  go  on  until  October,  then? 

A.    Possibly  not;  I  don't  remember. 

Q.  And  you  would  not  expect  that  Downs.  Wheeler  &  Company 
would  send  you  another  application  three  or  four  weeks  after  you  had 
turned  one  down  which  was  reciting  the  very  same  facts,  would  you? 

A.    Why,  they  had  no  authority  to  pass  on  it  one  way  or  another. 

Q.  Did  they  have  authority  to  refuse  to  accept  the  bond  if  they  did 
not  believe  the  facts  were  proper? 

A.    Oh,  yes. 

Q.    They  certainly  did,  didn't  they? 

A.    Yes. 

Q.  And  if  they  thought  from  Schively's  application  they  could  not 
give  the  bond,  they  could  take  the  responsibility  there  themselves  and 
turn  down  the  application;  isn't  that  true? 

A.     Yes,  sir. 

Re-Direct  Examination — 

By  Mb.  Israel:  Q.  If  it  is  in  evidence  by  a  witness  that  this  firm 
of  Downs  and  somebody  in  Spokane,  as  your  agents,  transmitted  to 
your  agency  an  application  of  John  Schively  for  insurance,  you  are 
prepared  to  say  that  no  such  application  was  received  at  the  Seattle 
office? 

By  Mb.  Manages  Edge:  That  is  not  the  evidence,  Mr.  Israel.  You 
are  assuming  and  putting  up  a  state  of  facts  that  are  not  in  evidence. 

By  Mb.  Israel:  The  record  will  tell  that.  I  will  withdraw  the 
question.  It  is  not  necessary,  any  way.  The  evidence  will  show  for 
itself.  That  is  all,  Mr.  Dial.  Now,  if  your  honor  please,  this  witness 
comes  here  in  substitution  for  another  who  was  summoned  by  tele- 
gram—    Who  was  it? 

By  the  Witness:     H.  A.  Roser  and  John  R.  Scott. 

By  Mb.  Isbael:  I  issued  a  subpcena  for  John  R.  Scott  to  come  and 
bring  with  him  his  records,  presuming  him  to  be  a  proper  person  to 
testify  from  these  records.  On  telephone  communication  regarding  the 
coming  of  the  witness,  it  was  demonstrated  that  Mr.  Scott  was  not  the 
available  party,  but  that  Mr.  Dial  was.  So  we  requested  over  the  'phone 
that  Mr.  Dial  substitute  himself  for  Mr.  Scott  and  come  here  with  these 
records.  Under  those  circumstances,  I  think  that  Mr.  Dial  should  be 
allowed  witness  fees  and  mileage,  as  Mr.  Scott  did  not  come,  and  we 
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also  had  Mr.  Raser  remain  back,  and  we  did  not  bring  Mr.  Raser*  al- 
though he  was  under  subpoena. 

Bt  the  Pbesidino  Offices:    The  chair  is  of  the  opinion  that  is  fair. 

Bt  Mb.  Israex:    You  will  report,  Mr.  Dial,  to  the  secretary. 

By  the  Presiding  Officer:     That  is  all  the  evidence,  is  it? 

By  Mb.  Israel:     We  rest,  your  honor. 

By  the  Presiding  Officer:  Before  the  counsel  begin  their  argu- 
ment, the  chair  understands  that  Mr.  Edge  has  charge  particularly  of 
article  25  and  possibly  24,  and  Mr.  Lee  of  the  balance.  Now,  it  is  unde^ 
stood,  is  it,  that  both  Mr.  Edge  and  Mr.  Lee  are  to  open  the  case,  each 
taking  the  matters  which  they  have  had  in  hand. 

By  Mr.  Israel:  No,  sir;  that  is  not  the  understanding,  your  honor, 
at  all. 

By  Mr.  Manager  Edge:  No,  your  honor,  please;  I  think  the  way 
we  agreed  to  proceed  is  that  myself  in  opening  will  give  a  general  re- 
sume of  the  law  and  facts  of  the  case,  as  briefly  as  may  be,  and  then 
be  followed  by  Mr.  Israel,  who  will  discuss  the  same  questions  for  the 
respondent,  and  then  he  in  turn  will  be  followed  by  Mr.  Lee,  who  will 
close  the  case,  so  that  the  opening  argument  will  not  be  split,  and  there 
will  simply  be  the  three  arguments  made. 

By  the  Presiding  Officer:  I  Just  wanted  an  understanding  in  ad- 
vance. 

By  Mr.  Manager  Edge:  While  we  have  tentatively  assumed  charge 
of  different  phases  of  the  case,  yet  they  are  all  interwoven  and  make 
the  same  cause  of  action. 

By  the  Presiding  Officer:     You  may  proceed. 

By  Mr.  Manager  Edge:  Mr.  President  and  Gentlemen  of  the  8ei^ 
ate:  The  trial  of  J.  H.  Schlvely  upon  the  articles  of  impeachment 
exhibited  by  the  House  of  Representatives  is  now  about  to  close.  I 
know  we  are  all  thankful  that  we  have  progressed  so  rapidly  as  we 
have  in  presenting  the  law  and  the  facts  to  you,  and  that  very  shortly 
this  trial  will  have  become  a  matter  of  record. 

It  becomes  my  duty,  in  accordance  with  the  rules,  and  in  accordance 
with  the  generally-accepted  usage  that  Has  come  down  to  us  through 
the  different  ages  of  judicial  history,  that  before  the  issues  in  this  case 
are  finally  submitted  to  their  judges,  counsel  representing  the  prose- 
cution and  the  defense  be  heard  in  argument  upon  the  merits  of  the 
accusation — it  has  fallen  to  me,  as  one  of  those  representing  the 
state,  to  make  the  opening  address  of  this  argument. 

If  we  rested  our  hopes  simply  upon  our  discussion  of  the  law  and 
the  facts,  we  might  be  at  somewhat  of  a  disadvantage;  but  our  case 
is  rested  upon  the  evidence,  and  it  is  that  that  we  endeavor  to  recall 
to  your  mind.  Nothing  that  I  can  say  here  or  that  any  counsel  can 
say  here  will  change  the  evidence  in  any  particular.  We  can  discuss 
it  with  you — perhaps  make  plain  some  features  that  may  at  the  present 
time  be  somewhat  indistinct  in  your  mind — but  that  is  all  we  can  hope 
to  do.  By  reason  of  our  familiarity  with  the  issues  here,  that  is  po9> 
sible  for  us. 
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It  does  not  occur  to  me  that  It  would  be  amiss  to  say  that  in  this 
prosecution,  so  far  as  the  board  of  managers  and  their  counsel  is 
concerned,  there  has  been  absolutely  no  personal  feeling  exhibited  or 
intended  to  be  exhibited.  We  are  here  in  pursuance  of  appointment  of 
the  body  that  co-ordinately  with  this  body  sat  across  the  hall  and  par- 
ticipated in  a  legislative  work  of  this  state — not  perhaps,  voluntarily, 
if  you  please,  but  in  pursuance  of  the  provisions  of  the  constitution 
that  provides  that  in  these  cases  the  House  of  Representatives  present 
the  matters  and  things  upon  which  are  rested  the  articles  of  impeach- 
ment which  they  have  preferred. 

I  know  that  if  any  of  the  board  of  managers,  and,  I  believe,  of 
counsel  associated  with  them,  did  not  believe  that  these  articles  are 
well  founded  in  law  and  in  fact  they  would  not  appear  today  and 
would  not  have  been  here  for  the  past  two  or  three  weeks  participating 
in  this  case.  I  know  that  I  never  have  and  I  trust  I  never  will  be  called 
upon  to  prostitute  such  talents  as  I  may  possess  by  voluntarily  com- 
ing: before  a  body  of  such  dignity  as  this,  or  any  other  body,  and  ask- 
ing for  Judgment  against  any  man,  particularly  when  that  judgment 
means  much  to  him,  if  I  did  not  honestly  and  sincerely  believe  in  the 
justice  of  the  accusation.  That  Is  true,  I  believe,  of  every  man  who 
has  participated  on  the  state's  side  of  this  case. 

The  peculiarity  of  this  trial — the  fact,  I  believe,  that  for  the  sec- 
ond time  there  has  been  convened  in  the  history  of  this  state  this 
court,  one  exercising  powers  peculiar  to  itself,  of  a  jurisdiction  that 
\a  not  often  invoked,  of  a  jurisdiction  that  is  peculiar  in  the  judg- 
ment which  it  may  render,  that  makes  its  own  laws,  so  to  speak, 
makes  its  own  rules  of  procedure — ^might  make  any  counselor  who  has 
participated  in  trials  in  the  courts  feel  that  his  limitations  were  not 
so  great,  and  might  well  make  any  advocate  more  skilled  than  I  feel 
sensible  of  his  lack  of  knowledge  of  all  the  law  and  all  of  the  pre- 
cedents that  are  applicable  here. 

It  has  been  often  discussed  throughout  the  state  that  the  Senate 
was  not  the  proper'  place  to  try  this  case;  that  recourse  should  have 
been  had  to  the  criminal  courts'  of  this  state,  and  there  the  issues  tried 
'  and  settled. 

There  is  an  old  saying  that  has  come  down  to  us  from  English 
Jurisprudence  that  every  man  is  entitled  to  a  trial  by  a  jury  of  his 
peers,  that  has  sometimes  been  invoked  in  aid  of  the  respondent  here; 
but  when  that  rule  is  used  as  it  was  intended  to  be  used  by  those  who 
helped  to  make  it,  it  exactly  fits  this  case  from  every  standpoint. 
When  that  rule  was  invoked  and  commenced  its  operation  in  England, 
it  meant  that  when  any  man  was  placed  upon  trial,  upon  any  accusa- 
tion, he  had  a  right  to  have  that  trial  held  and  the  issues  presented 
by  those  who  were  equal  with  him  in  standing  in  the  community. 
And  it  was  the  right  of  any  lord  in  England  or  any  member  of  the 
Commons,  when  prosecution  was  commenced  against  him,  to  take 
that  trial  from  the  little  court  in  which  it  might  have  been  under  other 
circumstances  commenced,  and  take  the  issues  and  the  process  before 
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the  House  of  Commons,  of  which  he  was  a  member,  or  before  the 
House  of  Lords,  of  which  he  might  be  a  member,  and  there  have  the 
issues  determined  by  men  who  were  his  equals  in  society  and  in  the 
government  of  that  country.  And  that  is  what  is  meant  by  trial  by  a 
Jury  of  his  peers. 

Here  is  a  state  officer  on  trial.  He  can  in  no  wise  complain  that  a 
trial  before  the  other  representatives  of  this  state  equal  in  dignity 
to  him  will  not  accord  to  him  the  fairness  that  would  be  accorded  to  him 
in  any  court  of  the  land.  The  process  of  this  court  has  been  open  to 
the  respondent  without  question.  Whenever  any  witness  has  been 
asked  for  by  him,  this  Senate,  and  I  say  rightfully,  too,  has  imme- 
diately granted  to  him  the  right  to  have  any  one  within  the  state  that 
the  process  could  reach  brought  here  to  testify  to  the  facts. 

Much  was  heard  at  the  beginning  of  this  trial  as  to  k  trial  conducted 
in  the  proper  manner.  Some  thought  that  we  were  not  proceeding  ac- 
cording to  the  law,  but  the  contrary  has  been  our  contention  at  all 
times,  and  I  say  here  now  that  we,  during  all  of  the  proceedings 
leading  up  to  the  present  moment,  have  taken  as  a  guide  the  law  and 
the  evidence  and  we  have  presented  the  law  and  the  evidence  to  you. 
and  we  ask  you  to  be  guarded  by  those  two  things,  regardless  of  what 
the  verdict  in  this  case  may  be.  If  this  respondent,  when  measured 
up  to  those  two  impartial  standards,  is  found  to  have  complied  with 
them,  I  say  it  would  not  lie  in  my  mouth  or  the  mouth  of  any  man 
here  representing  the  state  to  ask  that  he  be  convicted.  But  we  just  as 
earnestly  urge  that  when  brought  up  to  the  square  of  those  standards, 
if  he  be  found  to  be  in  conflict  with  the  law  and  the  evidence,  then  the 
duty  upon  you  is  just  as  earnest,  the  duty  is  just  as  incumbent  and  as 
great  that  judgment  in  a  proper  way  be  rendered  against  him.  Those 
are  the  only  things.  This  Senat'e  may  not  be  here  a  great  while.  We 
will  have  gone  down  to  our  different  walks  of  life.  Perhaps  some  of 
us  will  not  again  participate  in  the  deliberations  of  the  legislature 
of  this  state;  but  I  want  it  to  be  said,  regardless  of  whether  we  do  or 
not,  we  have  carried  out  and  gone  through  with 'this  case  governed 
by  the  law  and  the  evidence.  Those  eternal  principles  will  be  invoked, 
as  they  have  been,  regardless  of  what  the  outcome  of  this  case  may  be.  " 
and  it  should  be  said  that  we  have  been  governed  and  will  be  governed 
by  them. 

I  might  say  by  way  of  diversion  that  respondent  in  this  case  has 
been  represented  here  by  very  able  counsel,  and.  if  this  Judgment  goes 
against  him  it  cannot  be  said  that  every  question  of  law  and  of  fact 
was  not  urged  as  eloquently  and  as  ably  as  it  was  possible  to  hare 
them  urged  in  his  behalf.  Every  advantage  was  taken  by  the  respond- 
ent under  the  law  and  the  evidence  to  protect  him.  Counsel,  in  a 
very  able  manner,  displaying  great  skill  as  an  advocate  and  a  profound 
knowledge  of  the  law,  has  urged  every  possible  defense  in  behalf  of 
his  client;  First,  the  disqualification  of  certain  gentlemen  in  the 
Senate  was  urged.  As  a  matter  of  fact,  why  was  that  disqualification 
urged?     It  was  contended  then  that  certain  men,  by  reason  of  state- 
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ments  made,  manifested  an  antagonism  to  the  state  insurance  commis- 
aioner  of  this  state.  But  now  stop  and  think — taking  the  other  side  of 
it — why  did  they  do  that?  It  cannot  with  any  show  of  reason  be  said 
that  men  of  the  intellectual  standing  of  the  senators  of  this  state  are 
soing  to  be  prejudiced  against  any  honest  man.  He  himself  is  to 
blame  for  that  prejudice,  if  any  exists.  If  he  had  conducted  his  office 
at  all  times  in  accordance  with  the  law  and  in  accordance  with  the 
principles  that  any  office  man  would  follow,  would  there  ever  have  been 
any  senator  of  this  Senate  that  would  be  prejudiced  against  him?  On 
the  other  hand,  every  man  would  have  raised  his  voice  in  protest 
against  any  accrimonious  or  unfounded  accusation  that  might  have 
been  brought  against  him.  It  is  not  a  question  of  politics  here,  for  the 
most  of  the  gentlemen  concerned  are  members  of  the  same  political 
party.  There  is  not  competition  by  which  any  one  desires  to  remove 
from  the  field  of  political  controversy  any  man  who  is  occupying  a 
position  in  the  interests  of  them.  That  is  not  it,  and  that  was  not  and 
should  not  have  been  the  cause  of  any  prejudice  that  might  have 
existed.  It  is  simply  a  question  of  deciding  according  to  the  law  and 
the  evidence.  After  all  has  been  said  and  done,  the  only  question 
here  to  be  considered  by  this  Senate  is:  Is  this  man  fit  to  hold  the 
ofiSce  he  is  now  endeavoring  to  fill?  It  is  necessary,  in  case  the  Senate 
comes  to  the  conclusion  to  find  this  man  guilty  on  some  of  the  articles 
of  impeachment  that  have  been  preferred,  in  arriving  at  that  con- 
clusion, to  consider  the  question  of  the  official  position  of  this  man 
as  shown  by  the  evidence. 

Anticipating  that  counsel  for  the  respondent  may  raise  some  ques- 
tions of  law  dealing  with  this,  and  following  the  general  practice  in 
trials  in  court,  that  counsel  commencing  the  argument  should  lay,  as  it 
were,  a  foundation  in  law  upon  which  they  may  rest  their  case,  I  deem 
it  proper  at  this  time  to  offer  for  your  consideration  a  few  short  ex- 
tracts from  the  authorities  covering  questions  in  this  case,  so  that  in 
the  event,  if  counsel  does,  with  his  usual  force  and  plausibility,  urge 
upon  you  any  authorities  which  he  may  have,  that  at  the  time  you  are 
listening  to  those  which  he  may  urge,  kindly  consider  the  ones  you 
have  heard  me  briefly  read  at  this  time.  As  I  have  stated,  and  it  has 
been  settled  here,  a  court  of  impeachment  is  a  court.  The  purpose  of 
the  court  of  impeachment  is  to  ascertain  the  fitness  of  the  person 
sought  to  be  impeached  holding  the  office,  and  it  has  been  generally 
and  is  generally  conceded,  and  is  the  rule,  that  any  offense  which  will 
come  within  the  constitution  is  sufficient  ground  for  the  removal  of 
the  incumbent  from  that  office. 

I  will  read  to  you  some  short  extracts  touching  upon  the  character 
of  the  crime  for  which  a  person  may  be  indicted  or  may  be  impeached. 
The  authority  from  which  I  will  read  Is  the  American  and  English 
Encyclopedia  of  Law.  It  is  the  dictionary  of  the  lawyers,  practically. 
Its  statements  are  always  followed  by  authorities  from  every  state  in 
the  Union,  and  it  Is,  and  its  enunciation  of  the  principles  are,  generally 
regarded  as  being  the  law: 
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In  each  of  the  only  two  cases  of  Impeachment  tried  by  the  Senate  of 
the  United  States  in  which  a  conviction  resulted  the  defendant  was 
found  guilty  of  offenses  not  indictable  either  at  common  law  or  under 
any  federal  statute,  and  in  almost  every  case  offenses  were  charged  in 
the  articles  of  impeachment  which  were  not  indictable  under  any 
federal  statute,  and  in  several  cases  they  were  such  as  constituted 
neither  statutory  or  common  law  crimes.  The  impeachability  of  the 
offenses  charged  in  the  articles  was  in  most  of  the  cases  not  denied.  In 
one  case,  however,  counsel  for  defendant  insisted  that  impeachment 
would  not  lie  for  any  but  an  indictable  offense,  but  after  exhaustive 
argument  on  both  sides  this  defense  was  practically  abandoned.  The 
cases,  then,  seem  to  establish  that  impeachment  is  not  a  mere  mode 
of  precedure  for  the  punishment  of  Indictable  crimes;  that  the  phrase 
"high  crimes  and  misdemeanors''  is  to  be  taken  not  in  its  common  law 
sense,  but  in  a  parliamentary  sense,  and  is  to  be  interpreted  in  the  light 
of  parliamentary  usage;  that  in  this  sense  It  includes  not  only  crimes 
for  which  an  indictment  may  be  brought,  but  grave  political  offenses, 
corruption,  mal -admin lustration,  or  neglect  of  duty  involving  moral 
turpitude,  arbitrary  and  oppressive  conduct  and  even  gross  impro- 
prieties, by  judges  and  high  officers  of  the  state,  although  such  offenses 
be  not  of  a  character  to  render  the  offender  liable  to  indictment  either 
at  common  law  or  under  any  statute.  Additional  weight  is  added  to 
this  interpretation  of  the  constitution  by  the  opinions  of  eminent 
writers  on  constitutional  and  parlimentary  law,  and  by  the  fact  that 
some  of  the  most  distinguished  members  of  the  convention  that  framed 
it  have  thus  interpreted  it. 

I  have  just  read  this  quotation  from  the  American  and  Bnglish 
Encyclopedia  of  Law,  volume  15,  page  1066,  and  I  will  call  your  at- 
tention to  the  statement  by  Judge  Story,  who  presents  this  signi- 
ficant observation.  He  was  at  one  time  supreme  justice  of  the  court 
of  the  United  States: 

There  is  not  a  syllable  of  the  constitution  which  confines  im- 
peachment to  official  acts,  and  it  Is  against  the  plainest  dictates  of 
common  sense  that  such  restraint  should  be  imposed  upon  it  Suppose 
a  judge  should  countenance  or  aid  insurgents  in  a  conspiracy  or  insur- 
rection against  the  government.  This  is  not  a  judicial  act,  and  yet 
it  ought  to  be  impeachable.  He  may  be  called  upon  to  try  the  persons 
whom  he  has  aided.  Suppose  a  judge  or  other  officer  to  receive  a  bribe 
not  connected  with  his  judicial  office,  could  he  be  entitled  to  any  public 
confidence?  Would  not  these  reasons  for  his  removal  be  just  as  strong 
as  if  it  were  a  case  of  an  official  bribe? 

This  is  Judge  Story  as  he  read  and  construed  and  interpreted  the 
constitution,  upon  that  subject.  According  to  Judge  Story,  therefore, 
an  act  to  be  impeachable  need  not  be  done  during  the  present  term  of 
the  incumbent,  or  during  any  term  or  any  period  of  public  employ- 
ment. It  is  sufficient  that  the  incumbent  has  been  guilty  of  some  act 
which  raises  the  question  of  his  fitness 'lor  the  office. 

I  find  the  Federalist,  considered  to  be  the  highest  authority  on  the 
constitution,  one  of  the  papers  written  at  that  time,  and  forms  the 
very  substantial  part  of  the  authority  on  the  constitution,  and  an 
authority  on  the  construction  of  the  constitution,  declares  that  im- 
impeachment  Is  for  "those  offenses  which  proceed  from  the  misconduct 
of  public  men,  or  for,  in  other  words,  from  the  abuse  or  violation  of 
some  public  trust.     They  are  of  a  nature  which  may  with  peculiar 
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propriety  be  denominated  political,  and  they  relate  chiefly  to  injuries 
done  immediately  to  the  society  itself/'     (Federalist  paper  No.  65). 

Curtis,  one  of  the  most  eminent  writers  on  the  constitution,  has  this 
to  say: 

Although  an  impeachment  may  involve  an  inquiry  as  to  whether 
any  crime  against  any  positive  law  has  been  committed,  yet  it  is  not 
necessarily  a  trial  for  crime,  nor  is  there  any  necessity  in  the  case  of 
crimes  committed  by  public  officers  for  the  institution  of  any  special 
proceeding  for  the  infliction  of  the  punishment  prescribed  by  the  laws, 
since  they,  like  all  other  persons,  are  amenable  to  the  ordinary  juris- 
diction of  the  courts  of  Justice,  in  respect  of  offenses  against  positive 
law.  The  purposes  of  the  Impeachment  lie  wholly  beyond  the  penal- 
ties of  statute  or  common  law.  The  object  of  the  proceeding  is  to  as- 
certain whether  cause  exists  for  removing  a  public  officer  from  office. 
Such  a  cause  might  be  found  in  the  fact  that  either  In  the  discharge  of 
his  office  or  aside  from  this  ofFense  he  has  violated  a  law  or  committed 
what  is  technically  denominated  a  crime,  but  the  cause  for  removal 
from  office  may  exist  where  no  offense  against  positive  law  has  been 
committed,  and  where  the  individual  has  from  immorality  or  im- 
^cility  or  mlsadministration  become  unfit  to  exercise  the  office. 

The  fact  that  a  Jury  might  not  upon  the  trial  of  the  case  send  a  man 
to  the  penintentiary  is  not  conclusive  or  is  not  evidence  that  under  the 
same  state  of  facts  he  might  be  removed  from  public  office.  Story 
again  says: 

Congress  has  unhesitatingly  adopted  the  conclusion  that  no  pre- 
vious statute  is  necsssary  to  authorize  an  impeachment  for  any  offi- 
cial misconduct  *  *  *  In  the  few  cases  of  impeachment  which  have 
heretofore  been  tried,  no  one  of  the  charges  has  rested  upon  statutory 
misdemeanors. 

Again  quoting  from  Story  on  the  constitution: 

Our  own  constitution  provides  the  governor  and  other  state  offi- 
cials and  Judicial  officers,  except  Judges  and  Justices  of  courts  not  of 
record,  shall  be  liable  of  impeachment  for  high  crimes,  misdemeanors 
and  malfeasance  in  office. 

The  respondent  in  this  case  is  a  state  officer.  There  is  no  way 
In  which  he  may  be  removed,  no  matter  how  grave  an  offense  he  may 
commit,  if  he  would — if  he  cannot  be  removed  in  this  manner.  That 
question  has  not,  and  I  presume  will  not,  come  before  the  Senate 
again.    Those  matters  have  been  very  thoroughly  gone  over. 

I  will  now  read  to  you  the  sections  of  our  code,  in  order  that  you 
may  carry  them  in  mind,  for  perhaps  some  of  you  have  forgotten  the 
language  covering  the  office  of  insurance  commissioner.  I  will  read 
5636  of  Pierce's  Code  in  regard  to  the  entrance  fee.  The  law  is 
plain: 

The  commissioner  shall  require  in  advance  the  following  fees: 
Fir8t,  for  filing  articles  of  incorporation,  or  certified  copies  of  articles, 
by-laws,  or  other  certificates  required  to  be  filed  in  his  office,  |25.00; 
issuing  certificate  of  authority,  110.00;  for  each  renewal  certificate  of 
authority,  110.00;  for  filing  the  annual  statement  of  condition,  |10.00; 
and  for  filing  each  annual  statement  of  business  transacted  in  this 
state,  110.00.    He  shall  not  require  any  other  fees  in  advance. 

It  is  a  common  rule  of  construction  that  when  a  statute  specifically 
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says  that  certain  things  shall  be  done,  that  the  things  not  mentioned  as 
required  to  be  done  should  not  be  done. 
Section  5622,  says: 

The  expense  of  every  examination  or  other  investigation  of  the  af- 
fairs of  any  organization,  pursuant  to  the  authority  conferred  by  the 
provisions  of  this  act  shall  be  borne  and  paid  by  the  corporation  so 
examined.  No  charge  shall  be  made  for  any  examination  of  any  in- 
surance organization  except  for  necessary  traveling  and  other  actual 
expenses  incurred.  All  charges  for  making  an  examination  shall  be 
presented  in  detail,  and  shall  be  paid  by  the  organization  examined. 
Should  payment  be  refused,  the  bill  shall  be  approved  by  the  commis- 
sioner, audited  by  the  state  auditor,  and  paid  on  his  warrant  drawn  in 
the  usual  manner  on  the  state  treasurer  to  the  person  making  the 
examination.  The  commissioner  shall  revoke  the  certificate  of  au- 
thority granted  the  company  that  refused  to  pay  the  bill  for  expense  of 
examination,  and  shall  not  again  grant  it  a  certificate  of  authority  until 
it  has  paid  to  the  state  treasurer  the  amount  of  such  bill. 

By  peculiar  irony  of  fate,  Schively  in  his  own  testimony  testified 
that  he  was  an  Insurance  man.  The  testimony  showed  that  he  was 
a  member  of  the  legislature  of  the  State  of  Washington  of  1895  that 
placed  that  very  law  upon  the  books.  Being  an  insurance  man  at  that 
time,  he  cannot  come  here  and  state  that  he  did  not  know  the  full 
meaning  of  the  law.  Unless  they  disregard  every  other  rule  of  pro- 
cedure of  the  legislature,  that  statute  must  have  been  discussed  at  the 
time  and  the  meaning  of  these  sections  made  plain  to  the  members. 
That  is  here  now,  and  he  should  be  the  last  one  to  claim  that  he  didn't 
know  the  meaning  of  it 

Section  5648  provides  for  the  employment  of  a  deputy: 

The  commissioner  shall  appoint  a  deputy,  whose  salary  is  hereby 
fixed  at  11,500  per  annum,  and  in  the  absence  of  the  commissioner,  or  his 
inability  from  any  cause  to  exercise  the  powers  and  discharge  the 
duties  of  his  office,  the  powers  and  duties  of  the  office  shall  devolve 
upon  the  deputy. 

He  cannot  claim  that  he  is  simply  a  servant  in  the  employ  of  the 
secretary  of  state.  The  statute  contemplates  his  existence;  provides 
that  when  the  head  of  the  office  is  not  there  he  can  exercise,  and  should, 
all  the  duties  of  it.  There  has  been  some  contention  among  the  sena- 
tors as  to  whether  or  not  he  was  an  employee  when  this  offense  was 
committed,  upon  which  some  of  these  articles  of  impeachment  rest. 

I  will  read  you  a  very  short  case  covering  as  nearly  as  I  can  that 
question.  This  is  from  Nebraska.  Unfortunately  for  the  State  of 
Washington,  and  fortunately  for  the  State  of  Nebraska,  in  that  state 
whenever  they  try  to  impeach  a  public  officer  the  articles  of  impeach- 
ment are  preferred  by  the  House  of  Representatives  and  the  issue 
joined  on  that,  and  the  whole  matter  is  transferred  into  the  supreme 
court,  and  there  the  lawyers  and  the  supreme  court  conduct  the  trial 
of  the  case  of  impeachment,  and  it  Is  not  decided  before  the  senators. 
For  that  reason  this  appears  among  the  decisions  of  the  supreme  court 
of  the  State  of  Nebraska.  The  legislature  of  that  year,  April,  1903, 
preferred  articles  of  impeachment  against  this  man,  charging  him  with 
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official  misdemeanor,  and  on  the  6th  of  April  of  the  same  year  adopted 
articles  of  impeachment  against  J.  D.  Hill,  state  treasurer,  for  mis- 
demeanors alleged  to  have  been  committed  by  him — 

By  Mb.  Israel:     What  is  the  citation? 

By  Mr.  Manager  Edge:  State  v.  Hill,  20  L.  R.  A.  577,  recorded 
in  the  supreme  court  of  Nebraska.  Touching  upon  that  I  will  not  read 
the  entire  opinion;  it  is  lengthy,  and  some  of  it  touches  upon  matters 
that  were  not  in  controversy  here,  but  the  supreme  court  of  that  state 
said: 

Each  respondent  was  a  civil  officer  at  the  time  he  was  impeached, 
and  had  been  such  uninterruptedly  since  the  alleged  misdemeanors 
in  office  were  committed.  The  fact  that  the  oftense  occurred  in  the 
previous  term  was  immaterial.  The  object  of  the  impeachment  was 
to  remove  a  corrupt  and  unworthy  officer.  If  his  term  had  expired  and 
he  is  no  longer  in  office,  that  object  is  attained,  and  the  reason  for  his 
impeachment  no  longer  exists;  but  if  the  offender  is  still  an  officer  he 
is  amenable  to  impeachment,  although  the  acts  charged  were  com- 
mitted in  the  previous  term  of  his  same  office. 

And  that  cites  all  the  authorities  in  the  United  States  and  com- 
ments upon  them  up  to  that  time,  and  after  considering  them  all  very 
carefully,  announces  this  as  the  law. 

In  this  case  I  don't  believe  that  any  contention  can  be  made  re- 
spondent is  not  now  insurance  commissioner  and  has  for  the  last  ten 
years  not  changed  his  duties  in  any  particular.  Since  the  election  had 
last  fall,  or  since  he  took  his  oath  of  office  in  January,  he  has  not  varied. 
His  duties  are  prescribed  by  the  statute  just  the  same  as  they  were 
before. 

Another  short  authority  on  the  same  subject  is  found  in  the  14th 
Southern  Reporter,  page  30.  In  this  case,  by  the  supreme  court 
of  the  State  of  Louisiana,  an  action  was  introduced  by  the  State  of 
Louisiana  on  the  relation  of  certain  citizens  and  taxpayers,  under  pro- 
vision of  certain  articles  of  the  constitution,  to  remove  the  defendant 
from  his  office  as  sheriff  of  the  parish  of  St.  James,  to  which  he  was 
elected  in  1892.  The  provision  of  the  constitution  in  that  case  was 
that  article  196  provides  for  the  impeachment  of  such  officer  for  high 
crimes,  misdemeanors,  malfeasance  and  corruption.  I  may  state  that 
every  one  of  these  is  included  in  misdemeanors  or  malfeasance  in 
office,  but  down  south  they  use  considerable  language  when  a  few 
words  would  have'  the  same  meaning.  Now,  in  commenting  on  that 
case,  the  supreme  court  of  Louisiana  says: 

The  intention  of  article  201  of  the  constitution  is  to  remove  from 
office  an  incumbent  who  has  been  guilty  of  any  of  the  offenses  mentioned 
in  article  196  of  the  constitution  while  he  was  in  office.  It  Is  im- 
material, therefore,  whether  they  were  committed  during  his  present 
or  immediate  preceding  term  of  office.  His  inability  to  hold  the  office 
results  from  the  commission  of  the  said  offenses,  and  at  once  renders 
him  unfit  to  continue  In  office.  The  fact  that  he  had  been  re-elected  does 
not  condone  and  purge  the  offense.  The  sheriff  was  elected  In  pur- 
suance of  the  provisions  of  the  constitution  declaring  what  acts 
committed  by  him  should  be  sufficient  for  his  removal.  The  constitution 
was  made  by  the  people  in  their  sovereign  capacity,  and  by  electing 
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an  officer  they  cannot  modify  Its  provoBions.  In  the  election  of  de- 
fendant no  question  was  submitted  by  which  Articles  196  and  201  were 
changed.  Neither  of  these  articles  specify  in  what  time  a  suit  to  re- 
move an  officer  shall  be  instituted,  whether  in  one  term  or  another, 
nor  do  they  specify  any  limitation  as  to  the  offense.  We  must  there- 
fore, conclude  that  the  articles  were  intended  to  remove  an  unworthy 
officer  while  in  office,  irrespective  of  the  fact  whether  the  act  complained 
of  was  committed  in  his  first  or  a  subsequent  term.  The  learned  counsel 
of  defendant  urge,  however,  that  a  suit  under  article  201  of  the  con- 
stitution cannot  be  assimilated  to  proceedings  by  impeachment  The 
effect  of  the  conviction  may  be  different,  but  the  laws  applicable  to  the 
commission  of  the  offense  are  the  same.  The  great  weight  of  authority 
is  that  an  officer  may  be  impeached  while  in  office  for  acts  committed 
in  a  prior  term. 

And  then  they  go  ahead  and  cite  different  cases,  including  this  very 
case  in  Nebraska,  citing  that  as  one  of  the  other  authorities  for 
reaching  this  conclusion.  They  go  ahead  and  use  the  very  language 
which  I  read  to  you  in  the  Nebraska  case: 

'There  was  good  reason  for  overruling  the  plea  to  the  Jurisdictions 
in  the  three  cases  mentioned.  Each  respondent  was  a  civil  officer  at 
the  time  of  his  impeachment,  and  had  been  such  uninterruptedly 
since  the  alleged  misdemeanors  were  committed.  The  fact  that  the 
offense  occurred  in  the  previous  term  is  immaterial.  The  object  of 
the  impeachment  is  to  remove  a  corrupt  or  unworthy  officer.  If  his 
term  has  expired  and  he  is  no  longer  in  office,  that  object  is  obtained, 
and  the  reason  for  his  impeachment  no  longer  exists,  but  if  the 
offender  is  still  in  office  he  Is  amenable  to  the  impeachment,  although 
the  acts  charged  were  committed  in  his  previous  term  of  the  same 
office."  We  concur  in  these  reasons.  This  court  intimated  in  State  v. 
Cheevers,  32  L.  R.  A.  946,  that  It  entertained  the  same  views  as 
expressed  above.  It  is,  therefore,  ordered,  adjudged,  and  decreed  that 
the  Judgment  appealed  from  be  amended  so  as  to  reverse  the  decree 
sustaining  exceptions  thereto,  specifications  one,  two,  three,  etc. 

I  will  now  read  to  you  the  law  of  our  state  on  extortion,  in  order 
that  you  may  carry  that  In  mind  as  to  the  legislative  enactments 
defining  that  crime    (section   173  of  Pierce's  Code): 

If  any  officer  whose  fees  are  stated  by  law.  shall  corruptly  exact  or 
extort  any  greater  fees  for  any  services  than  by  law  are  stated  and 
allowed,  or  shall  levy,  demand  or  receive  or  take  under  color  of  his 
office,  any  bond,  bill  or  note,  or  other  assurance,  or  promise  whatever 
securing  the  payment  of  any  greater  sum  of  money  for  any  service  than 
he  is  by  law  authorized  to  demand  and  receive,  he  shall,  on  conviction 
thereof,  be  imprisoned  in  the  county  Jail,  not  exceeding  one  year,  and  be 
fined  not  exceeding  one  thousand  dallars. 

That  Is  the  statute  on  extortion  in  the  state — that  the  insurance 
commissioner  shall  receive  in  advance  $35.  The  statute  says  that  after 
the  performance  of  the  services  he  must  render  an  itemized  state- 
ment to  collect  the  money  for  the  examination.  Clearly,  by  collecting 
this  money  in  advance,  in  that  particular,  and  in  performing  no 
services  or  rendering  no  statement,  he  is  clearly  within  the  statute  of 
extortion.  That  is  the  universal  law,  and  I  will  read  you  again  from 
the  Encyclopedia  of  Law,  which  announces  the  universal  definition: 

The  ordinary  meaning  of  the  word  "extortion"  Is  the  taking  or 
obtaining  of  anything  from  another  by  the  means  of  illegal  compulsion 
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or  oppressire  exaction.  But  the  word  has  acquired  a  technical  mean- 
ing in  the  common  law,  and  in  this  sense  niay  be  defined  to  be  the 
corrupt  and  unlawful  taking  by  any  officer  of  the  law  under  color  of 
his  office,  of  any  money  or  thing  of  value  that  is  not  due  to  him,  or  the 
corrupt  or  unlawful  taking  of  any  money  or  thing  of  value,  under 
color  of  his  office,  in  excess  of  what  is  due  to  him,  or  before  it  is  due 
to  him.    (Volume  12,  American  ft  English  Encyclopedia  of  Law,  p.  577). 

Any  person  who  collects  before  it  is  due  him  the  money  which  may 
be  afterwards  legally  due  him,  if  he  collects  it  before  it  is  due  him,  that 
completes  the  evidence  of  extortion. 

By  Mr.  Ibraix:     In  this  state? 

Bt  Mb.  Manager  Edge:  That  Is  the  American  ft  English  Encyclo- 
pedia of  Law.  Now,  another  proposition  that  has  been  urged  through- 
out this  trial,  that  the  respondent,  assuming  that  what  he  said  was 
true,  and  I  submit  that  that  is  a  pretty  violent  assumption,  through- 
out this  trial — assuming  that  what  he  said  was  true,  that  he  did  not 
know  what  the  law  was,  I  will  read  you  the  authorities  that  show  that 
it  was  his  duty  to  inform  himself  as  to  the  law,  and  that  he  cannot 
plead  that  ignorance  as  an  excuse.  I  will  read  you  another  Nebraska 
case  (11  Nebraska  161).  Now,  that  case  was  an  action  brought  to  re- 
cover a  penalty  for  taking  illegal  fees.  They  had  a  peculiar  statute  in 
Nebraska  that  whenever  an  officer  collected  illegal  fees  that  they  would 
collect  them  back  and  make  him  pay  a  penalty  in  addition  to  re- 
covering the  fees.  This  was  an  action  brought  to  recover  the  penalty 
for  collecting  illegal  fees.  In  discussing  that  case  I  am  only  reading 
the  questions  that  pertain  particularly  to  the  matters  here,  and  will 
not  take  the  time  to  read  the  others: 

The  third  point  presents  the  question,  whether  the  good  faith  of 
the  defendant  in  demanding  and  receiving  fees  in  excess  of  those  al- 
lowed by  law  for  the  services  rendered  constitute  a  defense  to  the 
action.  Having  examined  the  numerous  cases  cited  to  this  point, 
I  find  that  there  is  little  ground  for  varying  the  plain  and  obvious 
language  of  the  section  of  the  statute  which  provides  that  if  any  of- 
ficer whatever  whose  fees  are  hereinbefore  expressed  and  limited  shall 
take  greater  fees  than  are  so  hereinbefore  limited  and  expressed,  for 
any  service  to  be  done  by  him  in  his  office,  such  officer  shall  forfeit 
and  pay  to  the  party  injured  fifty  dollars,  to  be  recovered  as  debts  of  the 
same  amount  are  recovered  by  law. 

The  provisions  of  the  statute  of  Pennsylvania  were  similar  to 
those  of  our  own.  Under  it,  in  a  case  exactly  in  point,  the  supreme 
court  of  that  state  used  the  following  language.  And  I  submit  that 
the  supreme  court  of  Pennsylvania  is  recognized  as  a  very  eminent 
authority.  They  are  one  of  the  oldest  legal  jurisdictions  of  the  United 
States,  and  the  law  is  well  settled.  The  supreme  court  of  Pennsyl- 
vania said: 

The  penalty  imposed  by  this  act  may  be  incurred  by  exacting  fees 
which  were  supposed  at  the  time  to  be  legally  demandable.  By  the  very 
words  of  the  prohibitory  clause,  the  taking  is  the  gist  of  the  ofTense. 
Ignorance  0/  the  law  will  not  excuse  in  any  case;  and  this  principle  is 
applicable,  and  with  irresistible  force,  to  the  ease  of  an  officer  selected 
for.  his  capacity,  and  in  whom  ignorance  is  unpardonable.    The  very 
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acceptance  of  this  office  carries  with  it  an  assertion  of  a  sufficient  shar« 
of  intelligence  to  enable  the  party  to  follow  a  guide  provided  for  hlxn 
with  an  unusual  attention,  clearness  and  precision.  On  other  prin- 
ciple a  conviction  would  seldom  take  place,  even  in  cases  of  the  most 
flagrant  abuse;  for  pretexts  would  never  be  wanting.  Sound  policy, 
therefore,  requires  that  the  officer  should  be  held  to  act  at  his  peril; 
and  we  are  of  the  opinion  that  the  absence  of  a  corrupt  motive,  the 
existence  of  an  agreement  by  the  party  injured,  furnishes  no  justifi- 
cation for  doing  what  the  law  forbids. 

The  question  of  ignorance  in  the  collection  of  fees  is  no  defense.  The 
supreme  court  of  Vermont,  in  an  action  brought  against  the  defend- 
ant for  the  serving  of  a  writ — 

Br  Mb.  Israel:     From  what  are  you  reading? 

By  Mr.  Manager  Edge:  The  22nd  Vermont,  page  639.  The  de- 
fendant collected  more  fees  than  were  legally  due.  The  supreme  court 
said: 

This  is  the  most  palpable  case  of  taking  illegal  fees  by  the  defend- 
ant. The  copies  were  charged  at  $3  each,  when  the  case  shows  that 
each  copy,  at  the  rate  of  charge  fixed  by  the  statute,  would  amount 
only  to  eighty-five  cents.  The  facts  were  all  before  » the  defendant ; 
and  as  it  is  to  be  taken  that  every  man  knows  the  law,  no  question  can 
arise  as  to  the  scienter  and  motives  of  the  defendant. 

New,  another  question  that  may  occur  to  you  is  whether  or  not 
extortion  may  be  committed  by  a  deputy,  whether  or  not  the  respond- 
ent in  doing  so  as  deputy  and  under  the  authority — alleged  authority 
— of  a  superior  officer  could  be  guilty. 

In  the  47th  Missouri,  page  416,  the  supreme  court  rendered  this 
decision : 

The  complaint  in  this  cause  is  founded  upon  the  statute  which 
makes  the  taking  of  illegal  fees,  under  the  color  of  official  authority,  a 
misdemeanor.  The  statute  is  expressed  in  the  terms  employed  to  de- 
fine extortion  at  common  law,  and  is  designed  to  prevent  and  punish 
that  offense.  The  complaint  charges  that  the  defendant  was  a  deputy 
constable  of  St.  Louis  township;  that  as  such  he  had  in  charge  an 
execution  against  one  Flederman  for  levy  and  collection,  and  that  the 
defendant.  In  effecting  the  collection,  corruptly  and  unlawfully,  and 
under  the  color  of  his  office,  extorted  from  Flederman  the  sum  of  $5. 
That  is  the  substance  of  the  complaint. 

In  discussing  that  state  of  facts,  the  supreme  court  said: 

If  these  views  are  correct,  it  follows  that  the  defendant  exacted 
and  received  from  the  executior  matter  a  sum  of  money  to  which 
he  was  not  at  that  time  legally  entitled,  and  to  which  he  has  shown 
no  right;  and  that  is  extortion,  the  money  being  obtained  under  color 
of  official  authority.  It  is  a  mistake  to  suppose  that  extortion  con- 
sists alone  in  taking  illegal  fees,  or  more  fees  than  are  allowed  by  the 
law.  It  is  an  offense  to  exact  them  before  they  are  due.  A  coroner  la 
guilty  of  extortion  who  refuses  to  take  the  view  of  a  body  until  his 
fees  are  paid;  the  statute  requires  that  he  go  there  and  do  It.  The 
constable  must  be  presumed  to  have  known  the  law,  and  the  pre- 
sumption in  this  case  is  most  reasonable.  He  knew  that  he  had  no 
right  to  determine  his  own  compensation  for  the  keeping  of  the  horse: 
he  knew  that  it  was  for  the  justice  to  fix  the  compensatiqn.  Had  he 
promptly  referred  the  mutter  to  the  justice,  in  the  meanwhile  detain- 
ing the  horse,  the  case  would  have  presented  an  entirely  different 
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aspect.  But  he  took  a  defferent  course,  and  must  abide  by  the  con- 
sequences. The  defendant's  instructions  were  properly  refused.  It 
is  obvious  from  what  has  already  been  said  that  the  reasonableness 
of  the  $5  charge  was  not  a  material  matter.  Its  exaction  prior  to  its 
allowance  was  unauthorized  and  illegal,  irrespective  of  the  question 
of  the  reasonableness  of  the  amount  claimed.  The  constable  had  no 
legal  right  to  exact  the  money  as  a  condition  to  the  surrender  of  the 
debtor's  property,  the  claim  not  having  been  allowed  by  the  proper 
authority.  The  objections  taken  by  the  complaint  are  not  available 
upon  a  motion  taken  in  arrest.  They  are  of  a  technical  character  and 
do  not  affect  the  substantial  merits  of  the  complaint.  Whether  the 
execution  was  upon  Its  face  directed  to  the  constable  or  to  the  con- 
stable's deputy  was  a  matter  of  no  importance.  The  deputy  levied  it  as 
a  legal  and  valid  process,  and  made  the  collection  in  virute  and  under 
color  of  his  office. 

In  the  25th  Atlantic  Reporter,  page  610,  a  Pennsylvania  case  there 
was  an  indictment  against  the  defendant  for  extortion.  The  defend- 
ant was  convicted  and  he  appealed,  and,  discussing  the  question  that 
was  raised  here,  the  court  says: 

It  appears  that  on  the  23rd  day  of  December,  1889,  he  was  appointed 
deputy  constable  for  Manor  township.  ♦  ♦  ♦  While  we  think  the  learned 
Judge  below  should  have  affirmed  this  point,  we  do  not  see  that  its  re- 
fusal could  have  injured  the  defendant.  While  not  an  officer,  within 
the  meaning  of  the  act  of  1860.  it  does  not  follow  that  he  may  not  be 
convicted  of  extortion.  Extortion,  at  common  law,  is  the  unlawful 
taking  by  any  officer,  by  color  of  his  office,  of  any  money  or  thing  of 
value  that  Is  not  due  him,  or  more  than  is  due,  or  before  It  is  due.  In 
general  it  may  be  said  that  any  officer,  whether  he  be  a  federal,  state, 
municipal,  or  Judicial  officer,  and  every  person  occupying  an  official  or  a 
quasi  official  position,  may  be  guilty  of  Uiis  offense.  In  England  there 
is  an  Instance  of  a  conviction  of  a  church  warden,  and  of  a  collector  of 
a  post  horse  duty,  and  that  an  attorney  is  an  officer  of  the  court,  and 
may  commit  extortion.  Any  person  who  acts  as  an  officer  and  has 
assumed  an  officer's  duties  cannot  avoid  liability  by  pleading  the  ir- 
regularity of  his  appointment.  If  there  was  extortion  in  this  case,  it 
was  done  under  color  of  office,  and,  under  all  the  authority,  that  is 
sufficient  to  sustain  an  indictment  at  common  law;  and  for  this  the 
defendant  may  be  convicted,  if  the  evidence  Justifies  it,  even  if  not 
liable  under  the  statute. 

Volume  12,  page  579,  of  the  American  ft  English  Encyclopedia  of 
Law  says: 

Liability  of  Deputy.  A  deputy,  as  well  as  his  principal,  may  com- 
mit the  ofTense  of  extortion  and  may  be  held  liable  in  either  a  crim- 
inal or  civil  action  therefor. 

It  cannot  be  used  as  a  defense  that  he  was  directed  by  a  superior 
officer.  It  is  a  fundamental  principal  of  law  that  no  person  shall  re- 
ceive or  follow  instructions  from  any  other  person  which  leads  to  a 
violation  of  any  law,  acting  under  the  direction  of  another.  The 
twelfth  Encyclopedia  of  Law  and  Procedure,  page  159,  says: 

It  is  np  defense  to  a  criminal  prosecution  to  prove  that  the  accused 
committed  the  crime  under  discharge  of  his  duty  as  agent  or  em- 
ployee of  another  person,  for  the  command  of  a  master  to  his  servant, 
the  principal  to  his  agent,  or  a  parent  to  his  child  will  not  Justify  a 
criminal  act  done  in  pursuance  thereof. 
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And  that  is  also  found  in  the  6th  American  ft  English  Encyclo- 
pedia, page  299,  which  is  the  practical  definition  of  the  law: 

A  person  who  is  acting  under  the  authority  of  a  superior  is  guilty 
of  his  acts,  if  illegal — if  ordered  to  do  so  by  his  superior.  And  one 
who  is  acting  as  agent  for  another  cannot  escape  the  consequences  of  a 
criminal  act  by  showing  that  he  did  the  act  for  and  under  the  direc- 
tion of  his  principal. 

Another  point  that  may  be  brought  up  and  has  been  urged  here  is 
the  question  of  custom — ^that  by  reason  of  a  custom  in  the  secretary  of 
state's  office,  it  is  Justifiable.  It  sits  ill  on  any  one  to  say  that  because 
this  extortion  has  been  committed  before,  that  it  is  therefore  not 
criminal,  that  it  has  been  followed  out  in  pursuance  of  a  custom  fol- 
lowed in  the  office.  If  it  is  the  custom  of  people  to  violate  the  law,  he 
cannot  plead  it  as  a  defense.  That  very  question  was  decided  by 
the  supreme  court  in  the  8th  Utah,  page  35,  in  the  case  of  the 
People  of  the  Territory  of  Utah,  respondents,  v.  James  T.  Monk,  ap- 
pellant. The  prosecution  was  for  extortion.  The  defendant  in  this 
case  was  convicted  on  an  indictment  for  a  misdemeanor  for  demanding 
and  receiving  illegal  fees  for  recording  a  mining  location,  as  recorder 
for  the  Big  Cottenwood  mining  district.  By  the  custom  of  local  laws  of 
this  mining  district,  adopted  by  the  miners,  the  fee  for  recording  a 
mining  location  claim  was  $3.  The  defendant,  believing  he  had  a 
right  to  demand  and  receive  $3  for  such  services  under  the  law,  as  he 
understood  it,  demanded  that  sum,  and  received  it  under  protest  of 
the  party  paying  it  Under  section  5442,  the  same  act,  the  county  re- 
corder's fees  for  the  services  performed  by  the  defendant  is  seventy-five 
cents.  Under  this  state  of  facts,  together  with  some  others,  not  con- 
sidered materia]  to  this  discussion,  the  court  said: 

The  learned  counsel  for  the  defendant  claims  that  defendant  re- 
ceived the  payment  of  the  $3  fee,  believing  at  the  tim  that  he  had  the 
legal  right  to  charge  and  receive  it,  and  that,  consequently,  he  would 
not  be  criminally  liable,  even  though  the  fee  demanded  was  in  excess 
of  that  alowed  by  law;  that,  because  of  the  defendant's  good  faith  and 
honest  belief  in  his  right  to  charge  the  fee,  no  criminal  intent  existed 
in  his  mind,  and  without  this  criminal  intent,  he  could  not  be  guilty  of 
the  offense  charged. 

The  supreme  court  said  further: 

But  this  rule  is  held  not  to  apply  to  a  mistake  or  ignorance  of  the 
law,  for  in  general  every  person  is  presumed  to  know  the  law  of  the 
country  in  which  he  lives. 

It  is  presumed  that  a  man  knows  the  law  that  governs  his  conduct 
in  his  own  office;  he  is  presumed  to  know  the  law  obtaining  in  the 
office  in  which  he  is  incumbent.    Reading  further: 

Indeed,  the  strongest  authorities  cited  by  the  learned  counsel  bold 
that  where  the  law  which  has  been  infringed  upon  was  settled  and 
plain,  this  maxim  may  be  supplied  with  vigor.  In  this  case  tne  statute 
plainly  fixes  the  legal  fee.  Nothing  is  left  to  surmise  or  uncertainty. 
The  miners  of  this  mining  district  had  no  right  to  make  rules  con- 
trary  to  the  laws  of  the  United  States  or  of  this  territory,  and  the  de- 
fendant was  bound  to  know  what  the  law  was.    To  hold  that  each  per- 
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son  called  to  account  for  a  violation  of  a  penal  statute  has  the  legal 
right  to  place  his  own  construction  upon  the  meaning  of  such  statute, 
and  claim  immunity  from  punishment  for  its  violation  because  such 
usage  or  custom  has  grown  up  in  violation  of  the  statute  that  he  be- 
lieved to  be  the  law,  would  in  effect  nullify  and  render  nugatory 
many  of  the  criminal  statutes  of  the  territory,  and  render  each  person 
'Who  has  violated  the  law  the  sole  Judge  of  his  own  guilt.  There  is 
nothing  in  this  case  to  bring  it  within  any  exception  referred  to  by 
appellant's  counsel. 

The  same  rule  is  announced  in  the  17th  Massachusette,  page  411. 
In  that  case  there  was  an  action  brought  to  recover  an  illegal  fee 
and  a  penalty  of  $30  for  demanding  and  receiving  of  one  George 
Lincoln  greater  fees  than  are  allowed  by  statute  for  the  copies  of  the 
papers  in  a  certain  action  which  had  been  tried  before  the  said  Shaw, 
and  from  whose  Judgment  therein  the  said  George  Lincoln  had  ap- 
pealed. The  evidence  offered  by  the  defendant  showed  that  certain 
other  officers  whose  fees  were  fixed  by  the  same  law  were  more  than 
the  law  allowed,  and  that  was  properly  rejected  by  the  court.  Quoting 
tlie  exact  language: 

It  had  no  tendency  to  Justify  or  excuse  the  defendant.  If  it  were 
to  be  otherwise  held,  the  consequence  might  be  a  combination  of 
officers,  and  the  illegal  acts  of  each  would  always  be  excused  by  the 
illegal  acts  of  the  rest. 

In  other  words,  if  that  were  held  to  be  the  law,  Sam  Nichols,  if 
prosecuted,  would  say  that  it  was  the  custom  of  Schively  to  take  it, 
and  Schively,  if  prosecuted,  would  say  it  was  the  custom  of  Nichols 
to  take  it. 

That  in  a  general  way  is  the  law  of  the  case.  I  will  not  spend  a 
Sreat  deal  of  time  in  discussing  the  evidence.  So  far  as  the  first 
twenty-three  articles  in  this  case  are  concerned,  the  defendant  has  con- 
victed himself  upon  his  own  testimony.  He  admitted  the  facts  prac- 
tically in  his  answer;  then  he  supplemented  his  answer  and  drove 
every  nail  -of  the  prosecution  home  in  his  own  evidence  here.  The 
question  is  simply  whether  there  is  a  violation  of  the  law.  Mr.  Schively 
was  a  member  of  the  legislature,  helped  to  make  the  law  under  which 
provision  he  is  now  being  prosecuted.  He  is  a  man  who  has  mani- 
fested to  this  Senate  a  very  good  knowledge  of  public  affairs.  He 
understood  and  can  interpret  the  statutes  along  with  most  any  at- 
torney; clever  in  the  use  of  his  ability  to  pick  flaws  in  most  any  sort 
of  proceeding,  and  it  certainly  lies  ill  upon  him  to  say  here,  "I  did 
not  know  what  the  law  meant." 

During  the  time  he  has  been  incumbent,  according  to  his  own  tes- 
timony, something  like  182  companies  have  come  into  the  state.  How 
much  they  have  paid  no  one  knows;  all  his  record  shows  is  the  $35 
fee;  no  one  but  himself  and  Sam  Nichols  and  the  people  who  paid  the 
money  knows  how  much  he  got  or  what  he  did  with  it — probably  spent 
it;  we  don't  know,  can't  tell. 

In  support  of  these  different  articles  the  evidence,  as  I  have  stated, 
—45 


Digitized  by 


Google 


706  JOURNAL  OF  THE  SENATE 


is  practically  admitted.  We  produced  here  depositions  which  were 
introduced  under  articles  2,  3,  and  4  which  substantiate  every  other 
article  in  that  impeachment  The  ruling  of  the  court  was  that  we 
did  not  sufficiently  describe  the  offense,  and  the  demurrers  to  them 
were  sustained. 

The  Senate  knows  the  circumstances  under  which  the  articles  of 
impeachment  were  prepared.  At  that  time  there  were  certain  people 
here  who  believed  that  this  office  should  be  abolished  and  the  ques- 
tion not  tried  out  on  its  merits.  As  a  member  of  the  legislature  at 
that  time,  I  used  what  little  influence  I  had  against  the  passage  of  that 
bill.  I  thought  then,  and  I  believe  now,  that  it  was  not  fair.  At  that 
time  there  lacked  but  a  few  votes  of  its  passage,  and  it  was  under 
consideration  by  the  Senate  at  the  time  the  committee  was  sent  oat 
to  prepare  the  articles  of  impeachment  Mr.  Sparks,  Mr.  Meigs  and 
myself  were  on  that  committee —  Manager  Meigs  was  not  on  that  com' 
mittee;  that  is  my  mistake.  We  took  the  evidence  we  had,  and  as 
hurriedly  as  possible  we  got  the  articles  together  and  returned  them 
back  to  the  House.  We  did  not  have  time  to  test  the  articles  under  the 
strict  rules  of  criminal  law,  and  we  believed,  and  we  yet  believe,  if 
you  please,  that  we  complied  sufficiently  with  the  rules  that  any  crim- 
inal court  requires  of  the  prosecution  when  we  informed  the  defendant 
in  ordinary  English  language  of  the  things  we  charged  him  with. 
We  endeavored  to  make  plain  the  language  used  in  those  articles  as 
to  what  we  were  accusing  this  man  of.  The  court  sustained  the  de- 
murrer, however,  but  admitted  the  evidence  under  articles  2,  3,  and  4, 
and  it  is  undisputed  and  cannot  be  disputed  that  it  is  the  truth.  The 
depositions  prove  all  of  these  facts.  The  testimony  is  practically  un- 
disputed. Mr.  Schively  testified  himself  that  they  made  a  flat  rule 
charging  $200  for  every  examination  in  this  state,  and  the  only  case  in 
which  they  reduced  it  is  where  another  company  had  been  examined 
at  the  same  time.  They  then  prorated  it.  He  admits  himself  that  he 
never  furnished  a  statement.  He  admitted  that  he  had  seen  the  law, 
and  it  is  admitted  that  he  helped  to  make  it 

Article  17  charged  that  he  charged  $100  for  reading  over  a  report 
which  was  handed  to  him  by  Evenson.  The  respondent  endeavored  to 
explain  this  as  well  as  he  could,  but  could  not  And  so  far  as  his  con- 
tention that  it  was  a  matter  between  himself  and  the  company,  tha^  con* 
tention  will  not  stand  in  law.  He  was  acting  in  an  official  capacity 
There  was  nothing  between  himself  personally  and  any  other  person 
He  was  not  sent  personally.  He  did  not  get  his  authority  from  any  pe^ 
sonal  capacity;  he  got  it  by  reason  of  the  fact  that  he  was  an  em- 
ployee of  the  state;  if  he  had  not,  he  would  not  have  gotten  a  cent  of 
the  money.  We  have  proved  all  of  these  things,  and  the  respondent 
has  helped  to  prove  it  not  from  his  direct  examination,  but  when  cross- 
examined  upon  these  matters  he  admitted  reluctantly,  as  he  might, 
that  all  of  these  or  practically  all  of  these  allegations  were  true. 

So  far  as  articles  24  and  25  are  concerned,  the  evidence  is  here  before 
the  Senate.     The  evidence  is  undisputed  that  he  received  a  salary 
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from  the  state  at  the  same  time  he  received  a  salary  as  president  of  a 
Live  Stock  Company.  His  own  testimony  is  tiiat  his  main  reason  for 
not  examining  the  companies  in  the  east  was  tiie  fact  that  he  did  not 
liave  time.  His  own  testimony  is  that  during  the  summer  of  1906  he 
did  have  time  to  go  oft  for  two  or  three  weeks  to  Denver;  that  he  did 
have  time  to  go  to  Spokane  to,  draw  his  money  from  the  Live  Stock 
CJompany,  but  did  not  have  time  to  examine  these  companies.  He 
says  there  were  180  companies  admitted.  He  admitted  on  cross-ex- 
amination here  that  he  and  Sam  Nichols  went  back  east  and  between 
the  18th  of  September  and  the  17th  of  October,  a  period  of  three 
weeks,  they  examined  some  thirteen  companies.  Cutting  out  Sun- 
days, that  is  eighteen  days.  The  record  shows  he  examined  three 
companies  in  one  day  in  his  trip  east,  on  an  average  of  one  company  and 
a  litUe  better  for  every  day.  Now,  it  is  perfectly  reasonable  to  be- 
lieve that  if  he  had  taken  a  few  of  those  trips  east,  he  could  have  ex- 
amined those  companies  in  two  or  three  months  at  the  outside  and 
examined  them  in  a  proper  manner.  He  knew  that  the  law  required 
him  to  examine  them,  or  he  wouldn't  have  examined  any  of  them.  He 
has  brought  forth  the  excuse  that  he  has  done  this  under  a  depart- 
mental rule  which  he  himself  helped  make.  If  he  made  this  rule  and 
acted  under  this  rule,  it  is  contrary  to  law,  and  even  if  he  did  not 
make  it  with  the  intention  of  violating  the  law,  the  fact  that  he  did 
make  the  examination  in  violation  of  the  law  is  sufficients  It  is  a 
matter  of  common  knowledge  to  every  one  here,  the  relations  of  Sam 
Nichols  and  Schlvely  in  the  secretary  of  state's  office.  Sam  Nichols, 
verging  on  his  eightieth  year  of  age;  Schively,  a  man  many  years 
younger,  active  in  the  business  world;  Schively,  a  man  who  did  not 
pay  a  great  deal  of  personal  attention  to  anything  other  than  to  the 
details  of  the  office;  Schively,  a  politician — ^a  man  who  is  much 
among  the  people,  having  a  good  time,  a  man  of  active  disposition. 
It  is  very  clear  to  every  one  that  his  endeavoring  to  hide  behind  a  de- 
partmental rule  is  a  subterfuge.  He  comes  into  court  and  endeavors 
to  shelve  the  blame  onto  Sam  Nichols. 

We  are  not  here  defending  Sam  Nichols.  He  realized  the  crimin- 
ality of  the  things  which  he  knew  were  true,  and  he  possessed  the  man- 
hood to  resign  and  go  back  into  private  life,  where  under  the  facts  he 
should  go.  Schively  was  a  deputy  at  that  time,  equally  as  guilty,  but 
believed  that  he  could  beat  the  case  in  some  manner  and  he  stayed 
to  try  it  out  No  matter  what  may  be  said  against  old  man  Nichols — as 
I  say,  we  are  not  here  defending  him,  but  it  must  be  said  in  his 
favor  and  to  his  credit  that  when  these  facts  were  called  to  his  at- 
tention that  he  had  been  a  party  to  the  violation  of  the  law,  when  as 
between  fair-minded  men  he  was  not  as  guilty  as  John  Schively,  that 
the  old  man  then  stepped  out  of  his  office  and  permitted  his  successor 
to  be  appointed.  I  believe  it  is  one  of  the  most  unbecoming  things 
that  the  respondent  has  done  in  this  case  to  try  to  shove  the  burden 
and  shelve  the  responsibility  of  his  criminal  conduct  upon  his  co- 
ordinate in  the  office.     The  evidence  is  practically  undisputed  as  to 
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article  24.  He  admits  he  got  money  from  both  places.  On  .cross- 
examination  he  admitted  that  he  knew,  or  that  the  condition  of  the 
Live  Stock  Company  was  so  unsatisfactory  that  he  made  up  his  mind 
to  get  out;  that  he  could  not  put  it  on  a  proper  business  basis;  that 
there  was  friction  among  the  officers  and  the  employees;  that  they 
we  e  not  business  men.  and  did  not  seem  to  understand  the  conduct  of 
that  company.  Admitting  all  those  facts,  and  knowing  as  he  must 
have  known  that  company  from  its  beginning,  he  turned  around 
three  or  four  weeks  later  and  wrote  to  a  man  in  Everett  that  that  was 
one  of  the  most  stable  and  reliable  companies  that  he  had  knowledge 
of.  The  letter  is  in  evidence  and  admitted — leading  other  people  to  do 
business  with  that  company  when  he  himself  knew  that  It  was  not  a 
company  that  he  could  recommend  to  any  one. 

As  to  the  evidence  on  article  25,  there  is  arrayed  here  on  one  side  the 
evidence  of  several  people.  There  is  arrayed  on  the  other  side  the 
evidence  of  John  Schively.  These  men  who  testified  here  for  the  state 
did  not  always  testify  exactly  the  same,  though  the  general  lines  were 
similar.  That  is  an  indication  of  truth.  It  is  a  rule  well  known  to 
courts  and  lawyers  that  when  witnesses  come  before  the  court  and 
testify  substantially  that  certain  things  occurred  and  do  not  and  will 
not  testify  that  all  of  the  details  are  similar,  that  that  evidence  car- 
ries the  greater  weight  of  truth  than  if  the  witnesses  undertook  and  did 
testify  tttlit  the  details  all  the  way  down  the  line  were  the  same— 
because  that  shows,  taking  into  consideration  that  the  memories  of 
men  are  not  infallible,  in  all  probability  these  details  have  been  worked 
out  among  themselves.  But  our  witnesses  did  substantially  agree  upon 
all  of  these  propositions.  Ward — no  one  undertook  to  testify  here  that 
he  was  not  a  truthful  man.  Perhaps  he  was  a  member  of  that  corpo- 
ration that  went  defunct.  No  one — Mr.  Schively  himself — would  under- 
take to  say  that  even  Schrock  was  not  a  man  upon  whom  he  could  not 
rely,  until  after  the  noon  recess  he  found  out  he  had  made  an  ad- 
mission that  would  probably  hurt  him  and  came  back  on  the  stand 
and  said  that  he  did  not  mean  to  say  what  he  did  say  and  changed  it. 
Schively  said  that  his  deal  was  made  for  the  membership  in  Murray's 
office,  or  practically  consummated  there;  that  the  only  thing  left  for 
him  to  do  was  to  go  home  and  adjust  his  affairs.  They  subpoenaed 
Charlie  Murray,  the  only  third  man  who  was  present  at  that  conver- 
sation. They  brought  him  down  here  and  put  him  on  to  testify  as  to  an 
entirely  different  matter  and  did  not  touch  upon  what  occurred 
at  that  office,  knowing  that  unless  they  touched  upon  that  matter  on 
direct  examination  I  could  not  cross-examine  him  on  it  on  cross- 
examination,  under  the  rule  of  law  that  you  are  not  permitted  to  bring 
out  testimony  on  cross-examination  upon  matters  that  are  not  touched 
upon  in  direct  examination.  The  fact  that  they  did  not  do  it  and  did 
not  call  the  witness  when  they  subpoenaed  him  and  he  was  here,  I 
believe  is  some  evidence  that  if  he  had  been  called  upon  to  testify,  his 
testimony  would  have  been  unfavorable.     I  don't  think  there  is  any 
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question  in  the  minds  of  the  senators  present  but  what  Schively 
signed  those  notes.  He  finally  admitted  himself  that  he  would  not 
swear  that  he  did  not.  Contradictory  to  that  is  the  testimony  of  all  the 
other  persons  who  testified  that  he  did.  Mrs.  Ward,  who  is  a  busi- 
ness woman — showed  here  that  she  was — was  an  employee  in  the 
office  for  some  time;  testified  she  saw  the  signature  on  the  notes. 
Schrock  said  he  saw  him  sign  the  notes  at  the  meeting.  Copeland 
said  they  were  signed  there  at  that  meeting.  That  seems  to  me  to  be 
conclusive  that  he  did.  He  himself  will  not  deny  it.  He  was  in- 
toxicated that  evening,  he  claimed.  We  did  not  attempt  to  humiliate 
him  by  showing  here  anything  touching  upon  the  personal  side  of 
that  man's  life,  but  when  he  found  that  it  was  probable  that  we  could 
prove  that  he  signed  the  notes,  he  endeavored  to  evade  the  responsi- 
bility of  it  by  saying  that  he  was  probably  intoxicated  at  that  time. 
He  testified  that  for  three  months  he  was  president  of  that  -company 
and  then  made  the  shameful  confession  here  that  he,  a  business  man, 
was  three  months  president  of  that  company  and  never  looked  at  his 
own  account  in  the  ledger.  Now,  it  is  a  matter  of  common  knowledge 
among  business  men  that  if  a  person  is  working  in  an  office  on  a 
salary  and  receiving  a  salary  or  compensation,  he  is  occasionally  going 
to  look  over  that  ledgen  and  see  how  his  account  stands.  Mr.  Schively 
testified  that  during  those  three  months  he  never  did.  At  the  end  of 
each  month  he  was  credited  up  upon  a  commission  basis.  He  would 
have  known  that  and  could  have  complained  if  he  had  looked  in  that 
ledger.  He  testified  this  way,  that  for  three  months  he  never  did.  It 
seems  to  me  that  that  testimony  will  not  and  cannot  be  believed  by 
rny  fair-minded  man.  He  testified  that  he  did  not  know  that  this 
matter  of  millage  compensation  during  the  time  he  was  president  was 
ever  brought  up.  Now,  Mr.  Schively  was  probably  the  best  business 
man  in  that  aggregation  of  individuals.  I  believe  that  that  is  probably 
the  fact.  He  testified  that  he  never  knew  anything  about  the  millage 
basis.  Now,  the  testimony  is  undisputed  and  he  admits  it,  that  he 
qualified  for  office  on  August  4th  at  a  meeting  of  the  board  of  trustees. 
You  will  recall  I  brought  his  attention  directly  to  that;  he  said  he 
was  there  when  the  meeting  conmienced;  he  said  he  was  there  all 
during  the  meeting  and  when  the  meeting  ended.  And  when  I  called 
bis  attention  to  the  fact  that  in  the  minutes  of  that  meeting  there  was 
a  resolution  which  said  that  he  should  receive  the  same  compensation 
that  Ward  had  been  receiving,  he  immediately  went  back  upon  his  old 
defense — ^that  he  could  not  understand  it  and  did  not  know  what  it 
meant  Now,  it  seems  to  me  that  it  is  apparent  to  any  man  search- 
ing for  the  truth  that  if  he  was  present  at  that  meeting  and  that  reso- 
lution was  placed  upon  the  books  at  that  meeting,  he  must  have 
known  it.  The  evidence  shows  that  at  that  time  he  was  present,  and 
said  he  presided  at  that  meeting.  It  seems  to  me  to  be  unbelievable 
that  the  parties  outside  would  have  put  th&t  resolution — sneaked  it, 
if  you  please — on  the  books  at  that  time  and  he  not  knowing  an3rthlng 
about  it.     The  resolution  appears  the  same  as  any  other  of  the  pro- 
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ceedings  of  that  meeting.    The  evidence  shows  that  he  checked  over 
iiie  account.    He  comes  up  here  before  this  Senate  as  a  business  man 
and  tries  to  testify  to  the  Senate  that  old  man  Schrock,  who  showed 
here  plainly  that  he  did-  not  have  any  knowledge  of  business  alfairs, 
who  is  not  familiar  and  could  not  have  performed  the  ordinary  busi- 
ness duties  encumbent  on  him,  dictated  to  him  the  figures  which  he 
wrote  down  in  pencil  on  the  foot  of  that  sheet.     In  those  figures, 
which  he  admitted  he  made,  he  used  the  figures  on  the  millage  basis. 
He  had  made  computations  there  in  which  he  had  used  the  sums  that 
were  credited  him  at  the  end  of  each  month  on  a  millage  basis,  some- 
times     running    under    $600.00 — $563.00,    $578.00    and    such    as   that 
Schively  made  computations  with  those  things  in  them  and  then  tries 
to  testify  to  the  Senate  that  he  did  not  know  what  they  meant    If  he 
had  been  paid  on  a  fiat  salary  of  $400.00,  why  would  all  of  these  little 
odd  checks  be  standing  in  there?  It  seems  to  me,  in  the  ordinary 
course  of  business,  if  he  would  receive  fiat  salary,  he  would  not  have 
any  checks  for  $100.00,  $200.00  or  $260.00,  as  in  those  accounts.    It 
seems  probable  that  he  would  have  received  his  money  as  a  flat  salary. 
Another  thing  that  is  highly  improbable,  even  if  there  was  not  any 
testimony  against  him,  is  this:     Schrock  was  not  familiar  with  these 
accounts.    When  I  handed  him  up  the  ledger  iiere,  if  you  will  recall, 
and  asked  him  to  turn  to  his  "Bills  Payable"  account  in  his  own 
ledger,  he  honestly  and  I  believe  truthfully  said  he  did  not  know  there 
was  that  kind  of  an  account  in  his  books.    Schively  testified  here  that 
when  he  settled  up  with  Schrock,  Schrock  never  went  through  the 
ledger.     Schrock  could  have  no  knowledge  of  the  amount  coming  to 
Schively.     The  most  natural  thing  a  man  could  do  under  those  cir- 
cumstances was  to  go  to  his  bookkeeper,  who  was  right  there,  and 
ask  him  how  about  this  account.    Schrock  says  he  did  do  that.    The 
bookkeeper  says  that  he  did  do  that,  and  he  drew  ofP  the  statement  of 
account  and  handed  it  to  him.    But  Schively  said  he  had  the  settlement 
all  with  Schrock  in  the  next  room,  on  the  basis  of  the  memoranda 
book  he  kept  in  his  pocket,  and  which  was  lost  and  he  has  not  ac- 
counted for  the  manner  in  which  it  was  lost.    Now,  it  seems  to  me 
that  this  must  appeal  to  any  fair-minded   man,  that  the  theory  of 
Schrock  and  Hunter  as  to  the  manner  in  which  that  settlement  was 
conducted  is  the  truthful  way  in  which  it  was  conducted.     It  is  the 
business  way   that  it  would   have   been   done   in   any   business  that 
might  be  conducted  by  even  an  ignorant  man.    Schively  testified  that 
Schrock  borrowed  some  money  from  him.    He  had  to  do  that  in  order  to 
make  that  account  figure  right.     He  would  not  admit  that  there  was 
ever  any  commission  in  it,  although  the  ledger  showed  that  he  was 
credited  with  some  occasional   commissions   on  the   outside;    but  in 
order  to  make  that  account  figure  out  all  right,  he  had  to  get  that 
$30  in  there  some  way,  and  it  would  not  do  to  admit  it  was  put  in  on  a 
commission  basis,  so  he  Just  swore  it  was  some  money  Schrock  bor- 
rowed  from   him.     They   were   doing  a   business   of   $300,000.00   per 
month,  and  Schrock  borrowed  some  pocket  money  of  him,  $30.00,  and 
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paid  it  back  to  him.  It  is  absurd.  Another  thing  is  this:  The  tes- 
limony  is  undisputed — why  did  Schrock  borrow  the  money?  He 
states  that  Schrock  was  the  only  man  who  could  draw  any  money. 
Schrock  could  get  money  from  the  bank  any  time  he  ever  wanted  it. 
because  his  signature  was  good  at  the  bank  always.  Now,  if  it  was. 
why  would  he  go  to  Schlvely  and  borrow  $30  when  he  could  draw  a 
t*Jieck  any  time  and  get  the  money  himself?  It  seems  to  me  that  the 
theory  of  Schlvely  in  that  matter  is  absolutely  untrue.  He  testified 
here  that  he  was  not  above  doing  things  that  were  not  exactly  right. 
He  testified  that  he  did  insure,  in  order  to  make  himself  eligible  as 
a  stockholder — he  Insured  what  is  called  by  my  Brother  Israel  "a 
supposititious  horse/'  a  horse  which  really  did  not  exist,  but  had  to 
exist  in  order  to  permit  him  to  become  a  member  of  the  company.  He 
was  not  above  doing  that,  although  it  did  not  represent  anything,  and 
he  put  that  in  the  account.  The  horse  never  existed,  but  was  insured 
on  a  supposition,  and  there  could  not  have  been  any  money  collected 
if  the  horse  had  died,  because  there  was  not  any  horse.  And  yet  he 
says  in  the  account  that  he  charged  up  against  Schrock  the  premium 
on  the  insurance  of  a  horse  that  he  himself  admitted  never  existed. 
Now,  is  that  reasonable?  That  seems  to  me  should  stick  in  the  con- 
science of  any  man  that  would  come  up  here  and  try  to  testify  to  It. 
Schlvely  may  have  been  intoxicated  on  that  evening.  I  don't  know. 
He  knows.  The  testimony  is  from  his  own  lips  that  the  most  of  his 
checks  were  cashed  around  at  different  places  in  Spokane  where  the 
necessities  could  be  procured  in  the  event  that  he  desired  to  indulge  in 
anything  of  that  kind,  and  the  probabilities  are  that  he  occasionally 
did.  Now,  as  I  say,  all  of  these  things  are  testified  to  by  Ward  and 
Mrs.  Ward  and  Schlvely  and  Copeland.  Now,  I  want  to  call  your  atten- 
tion to  Copeland  just  for  a  moment.  That  man  has  not  but  a  very 
slight  knowledge  of  business  aftairs.  He  came  up  here  and  testified 
and  appeared  to  be  what  he  actually  is — a  common,  ordinary  working 
man,  who  had  no  more  business  perhaps  with  the  affairs  of  the  com- 
pany of  that  kind  than  any  one,  but  he  did  testify  to  what  he  knew, 
although  counsel,  with  his  usual  skillfulness,  endeavored  to  tangle 
him  and  enthrall  him,  yet  he  was  able  to  testify  that  he  was  there  that 
night  and  that  Schlvely  executed  those  notes  and  that  it  was  a  deal 
between  Schlvely  and  Ward  and  the  company  had  nothing  to  do  with 
it.  He  had  no  reason  to  lie  about  that.  Another  thing  I  want  you  to 
consider  Is  this:  In  considering  the  witness'  testimony,  consider  the 
interest  that  he  has  in  the  outcome  of  the  case.  His  testimony  is 
under  the  rules  entitled  to  more  weight  than  a  man  who  is  interested 
in  the  outcome.  It  does  not  make  any  difference  to  Copeland  what  is 
the  result  of  this  case.  Schrock  is  under  indictment  for  embezzle- 
ment Schlvely  testified  that  he  was.  Now,  if  those  men  come  over 
here  to  testify,  if  this  man  be  guilty,  it  will  tend  necessarily  to  in- 
criminate his  own  brother-in-law  and  the  other  witness  under  Indict- 
ment. It  is  evident  his  motive,  if  possible,  would  be  to  shield  this  man, 
because  if  he  must  testify  in  connection  with  that  company,  then 
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they  must  go  into  things  concerning  themselves.  But  Copeland  did 
not  have  or  could  not  have  any  motive  to  tell  what  was  not  the  trutli 
here,  and  particularly  to  lie  as  to  something  that  would  injure  the 
other  man.  E.  C.  McDonald  testified  ahout  those  notes.  There  is 
not  a  scintilla  of  testimony  here  that  Schively's  name  was  not  on 
them,  and  E.  C.  McDonald  was  hired  as  an  attorney  to  look  into  these 
notes  and  see  what  their  legal  effect  was  upon  Schively.  Schively 
knew  long  before  the  grand  Jury  occurred  that  he  was  in  trouble  as 
to  those  notes;  that  the  manner  in  which  those  notes  were  drawn 
up  was  going  to  determine  to  a  great  extent  whether  or  not  he  had 
been  guilty  of  embezzlement.  And  yet  he  has  the  nerve  to  testify 
that  he  went  up  for  the  purpose  of  investigating  the  legal  effect  of 
these  notes,  and  had  the  notes  in  his  hand  and  never  looked  at  them. 
Does  any  fair-minded  man  believe  for  a  minute  that  story?  It  is  not 
true  and  could  not  be  true.  Take  yourself  for  instance.  Put  you^ 
self  in  his  place,  going  up  there  to  investigate  those  notes  to  find 
out  if  you  are  liable,  if  they  are  payable  to  you  or  what  not  Cer- 
tainly, if  you  had  the  notes,  admitted  you  had  the  notes  in  your  hand, 
you  would  certainly  look  at  them  to  see  whether  or  not  you  were 
liable  for  them  or  whether  or  not  they  were  payable  to  you.  Another 
thing  he  must  have  known  about  those  notes:  One  of  those  $400.00 
checks  that  went  to  the  bank  to  pay  them  has  Schively's  signature  on  it, 
which  he  admits.  McDonald  himself  seems  to  have,  been  afflicted  with  a 
slight  loss  of  memory.  He  was  retained  as  lawyer  in  the  case  to  pro- 
tect Schively,  and  the  notes  were  brought  in  to  him  to  look  at  them; 
and  all  he  could  say  was  that  they  were  payable  to  Ward  and  could 
not  tell  who  they  were  signed  by.  I  do  not  charge  McDonald  with 
willfully  stating  what  is  not  the  fact,  but  it  is  a  very  great  place  for 
a  witness  to  take  refuge.  Whenever  you  are  driving  him  up  to  the 
point  to  where  he  has  got  to  admit  something  that  is  going  to  go 
against  him,  he  will  invariably  state  that  "Just  what  that  was  I  don't 
remember."  Those  among  us  who  are  lawyers  and  have  had  experience 
of  that  kind  and  those  among  you  who  have  had  occasion  to  parti- 
cipate in  litigation  know  that  when  a  witness  is  up  against  it,  so  to 
speak,  on  any  other  avenue  of  escape,  they  will  invariably  say  they 
do  not  remember  what  it  was  or  do  not  remember  Just  exactly  how  It 
occurred.  And  that  was  true  as  to  those  notes.  Now,  the  grand  jury 
was  called,  and  much  has  been  brought  here  to  endeavor  to  dis- 
credit them.  The  grand  jury  is  made  up  of  the  citizens  of  our  com- 
munity, and  are  probably  the  same  as  the  citizens  of  any  community. 
We  know  that  no  nvan  in  whose  veins  flows  the  blood  of  a  human 
takes  pleasure  in  returning  an  indictment  against  any  other  mao 
which  is  going  to  cast  upon  him  humiliation  and  disgrace.  Humanity 
revolts  against  such  action.  And  for  any  one  to  say  that  that  grand 
Jury  jerked  a  man  in  there  before  it  and  refused  to  give  him  a  chanoe 
to  be  heard  and  went  out  and  returned  an  indictment  against  him  oo 
a  very  complicated  charge,  when  there  was  no  evidence  to  sustain  it, 
is  stating  something  that  is  contrary  to  the  reason  and  the  ordinary 
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make-up  of  any  individual.     The  prosecuting  attorney  knew  that  if 
that  Indictment  was  returned  there  was  going  to  be  a  big  trial  before 
that  mian  could  go  to  the  penitentiary,  if  he  was  guilty.    We  know  that 
these  prosecuting  attorneys  do  not,  unless  they  are  postively  assured, 
or  to  a  certain  extent  very  reasonably  assured,  that  a  conviction  can 
be  had,  return  an  indictment  or  arrest  any  one;   because  it  does  not 
redound  to  their  benefit  to  put  their  county  to  a  great  bill  of  expense 
and    then    have   an   acquittal    returned,   and    the   papers   publish    the 
facts  that  the  evidence  did  not  justify  it,  besides  taking  up  the  time 
of  the  courts.    Davis  testified  here — and  I  think  he  impressed  you  all 
as  not  a  man  who  is  of  a  vindictive  character — that  they  had  Schlvely 
before  them  a  day  and  a  half,  and  he  testified  in  the  day  and  a  half 
he  was  before  them  he  never  got  a  chance  to  talk.     Now,  I  say  this, 
that   If  there  is  any  lawyer  in  this  country  that  can  shut  oft  John 
Schively  on  the  witness  stand  from  telling  his  side  of  the  story  he  is 
a  better  lawyer  than  I  have  ever  had  occasion  to  cross  swords  with  In 
any   legal  controversy.     We  know  that.     He  demonstrated  that  and 
proved  that  conclusively  on  the  stand.     That  grand  jury  was  inves- 
tigating offenses  committed  in  that  community.    Reports  had  come  to 
them  about  the  Live  Stock  Company,  that  these  men  had  been  paying 
themselves   excessive   salaries   and   commissions   shortly   before   they 
became  insolvent,  and  that  farmers  had  claims  that  were  unpaid  by 
reason  of  that  trouble.    They  were  investigating  that  as  a  matter  that 
they  had  a  right  to  do.    They  came  to  these  three  notes  here,  payable 
to  the  Fidelity  Bank.     They  called  in  Schively  and  they  called  in 
Schrock  and  Copeland  and   Hunter,  and  Farnsworth,   if  you  please, 
who  is  not  here.    Then  Davis  testified  on  this  stand  the  last  moment  of 
yesterday's  session  that  on  returning  that  indictment  that  they  had  all 
the   witnesses   that  were   here   and   that   they   had    Farnsworth   and 
Hunter  besides,  and  that  they  bore  out  the  statements  of  Ward  that 
these  notes  were  given  by  Schively  to  Ward.    All  of  these  men  testified 
that  Schively  signed  those  notes,  and  that  they  were  given  by  Schively 
to  Ward.     All  of  these  men  testified  that  the  company  had  nothing 
to  do  with  the  transaction,  and  it  was  simply  between  Schively  and 
Ward,  and  then  Schively  came  in — one  man  alone — and  undertook  to 
flatly   refute   the   whole   thing.     It  seems   to   me   that  a   grand   jury 
that  would  not  under  that  showing  of  evidence  indict  a  man  for  per- 
jury would  not  be  doing  its  duty  to  its  community.     He  never  told 
them  that  he  was  uncertain  of  those  notes.     He  didn't  tell  them  he 
might  have  signed  them  and  he  might  not.    No,  ne  went  before  them, 
according  to  their  testimony — and  they  have  no  particular  interest  in 
this  case;   they  will  soon  be  released  and  go  to  their  respective  cal- 
lings— they  testified  that  he  flatly  and  positively  stated  that  he  never 
signed   those  notes  and  had  never  seen  them,  and  didn't  know  any- 
thing about  those  checks  upon  one  of  which  his  own  signature  ap- 
pears.   It  seems  to  me  that  any  grand  Jury  that  would  not  under  those 
circumstances  indict  that  man  is  not  a  grand  jury.     It  is  not,  as  re- 
spondent dramatically   stated    to   this   Senate,   an    outrage   upon   any 
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citizen.  It  was  no  such  a  thing.  He  was  called  there  to  tell  the 
truth  and  did  not  do  it.  If  there  is  any  senator  here  who  believes 
that  during  all  of  that  man's  testimony  on  that  witness  stand  he  did 
not  commit  perjury  a  dozen  times,  then  he,  in  my  Judgment,  does  not 
understand  the  testimony  of  the  witness.  If  he  did  here,  he  would 
there.  And  instead  of  being  an  outrage  upon  any  citizen  to  be  indicted 
for  perjury,  that  grand  Jury  did  its  duty,  because  I  am  satisfied  from 
this  evidence  that  he  was  guilty.  This  dramatic  effort  on  the  part  of 
respondent  does  not  appeal  to  sensible  men  who  are  sworn  to  do  their 
duty  under  the  facts.  It  has  been  some  time  since  the  citizens  of 
Olympia  were  treated  to  such  a  dramatic  attempt  as  made  by  the  re- 
spondent upon  that  occasion.  Not  since  our  friend  Billy  Sunday,  in 
religious  fanaticism,  trod  the  boards  of  our  local  theatre  have  citizens 
of  this  community  seen  such  an  outburst  of  feigned  emotion.  I  think 
it  is  Just  about  as  futile  an  effort  as  could  be  made  in  his  own  defense. 
When  a  man  appeals  to  emotion  and  not  to  your  judgment  and  reason 
he  has  a  weak  case.  We  are  not  here  appealing  to  the  sympathy  of 
this  Senate.  We  are  here  upon  the  law  and  the  facts  and  put  them  to 
you  under  your  oaths.  That  is  all.  We  are  not  asking  for  the  prose- 
cution of  any  man.  We  are  simply  asking  that  this  man  be  tried  upon 
the  law  and  the  evidence,  and  if  the  law  and  the  evidence,  considered 
fairly  and  impartially,  say  that  that  man  should  go  forth  exonerated, 
it  is  your  duty  to  see  that  he  goes  forth  exonerated,  and  if  under  the 
law  and  the  evidence  you  believe  that  man  does  not  measure  up  to 
the  standard  prescribed  by  the  constitution  for  an  incumbent  of  an 
office,  then  it  is  your  duty  under  your  oaths  to  see  that  that  office  is 
vacated  and  that  he  be  not  permitted  to  hold  it. 

I  could  dwell  upon  the  facts  of  this  case  for  many  hours.  There 
is  one  other  matter 'to  which  I  wish  to  call  your  attention.  Stress 
was  laid  upon  it  here.  It  was  the  execution  of  the  application  for 
bond  by  Schively.  The  evidence  of  these  bonding  ccnnpanies  I  don't 
believes  disproves  the  contention  of  the  state.  All  of  these  men  were 
bonded.  All  of  them  were  on  a  millage  basis.  The  applications  of 
some  of  them,  as  shown  here,  says  commissions.  One  of  them, 
Schrock's  brother,  says  himself  he  is  on  a  commission  basis.  Another 
one  of  them,  Hunter — one  of  the  trustees — says  nothing  about  salary; 
simply  says  he  was  to  get  a  millage  on  $300,000  insurance,  which  was 
the  average  for  some  months;  absolutely  nothing  about  salary.  The 
man  who  testified  here  the  other  day  on  the  same  proposition  said  that 
quite  frequently  companies  executed  bonds  when  men  were  on  a  com- 
mission basis.  There  is  the  evidence  of  these  men  that  actually  were 
on  a  commission  basis,  and  they  were  bonded.  Now,  when  these  bonds 
were  written  these  people  were  talked  to,  very  likely.  Their  methods 
of  securing  salary  were  discussed.  Every  one  knew  In  Spokane  where 
these  bonds  were  written,  what  the  Pacific  Live  Stock  Company  was, 
and  how  the  officers  got  their  salary;  how  it  was  paid  and  the  manner 
of  it.  And  to  say  this  was  written  in  on  a  flat  salary  is  saying  some- 
thing that  cannot  appear   from  the  evidence.     I   don't  believe  that 
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Schrock,  Hunter,  Capeland,  and  Ward  would  misstate  the  facts  in 
order  to  get  a  bond.  They  were  not  particularly  anxious  to  bond  them- 
selves, because  they  had  the  whole  thing  in  their  possession.  Why 
should  they  tell  a  lie  in  order  to  get  themselves  bonded?  It  is  not  a 
thing  that  they  would  do,  and  I  don't  believe  they  did  it. 

Another  thing  I  desire  to  call  your  attention  to — referring  back 
again  to  the  Ward-Schively  controversy:  Why  would  the  company 
buy  Ward  out  if  they  could  put  him  out  by  a  vote  any  time  they 
wished  to  do  so.  They  would  have  no  object  in  doing  it,  and  it  is  not 
probable  that  they  would  pay  $1,200  of  their  own  money  out  when  they 
were  not  required  by  law  or  by  agreement  to  do  so.  These  were 
simply  trustees,  elected  by  the  stockholders,  and  they  had  nothing  to 
sell  except  their  good  will.  The  company  was  not  required  to  keep 
them  unless  they  wished  to. 

I  desire  you  to  consider  the  law  and  the  facts  as  they  have  been 
presented.  This  is  not  a  question  of  partisan  politics.  It  is  not  a 
question  of  getting  rid  of  any  man  because  he  is  a  disturber  or  be- 
cause he  occupies  a  position  that  is  dangerous  to  the  political  views 
of  anyone  here.  That  does  not  enter  it.  It  is  a  prescribed  duty  for 
UB  to  come  before  this  Senate  and  demand  a  Judgment  against  a  man 
under  these  circumstances,  and  under  our  oaths  and  under  your  oaths 
and  this  evidence  there  is  absolutely  nothing  else  for  you  to  do. 

Tour  oaths  specify:  "I  solemnly  swear  that  in  all  things  pertain- 
ing to  the  trial  of  the  impeachment  of  John  H.  Schively,  now  pending, 
I  will  do  impartial  justice  according  to  the  constitution  and  the  laws, 
and  according  to  the  law  and  the  evidence  that  may  be  produced  be- 
fore this  body  upon  the  hearing  of  such  proceedings.  So  help  me  Qod." 
Under  your  oaths  it  is  your  stem  duty,  if  this  evidence  shows  that 
this  man  is  not  fitted  for  that  office,  to  remove  him,  and  you  violate 
that  oath  which  you  took  if  you  fail  to  do  so,  and  I  believe  that  we 
have  under  this  showing  and  under  the  law  which  I  have  read  to  you 
and  under  the  evidence  which  you  have  heard,  and  which  has  been  put 
in  impartially  and  fairly,  keeping  in  mind  the  constitution  of  this  state 
and  your  oath  of  office,  you  should  return  a  judgment  of  conviction 
against  this  man. 

Now,  just  this  thought.  It  is  necessary  in  order  to  convict  this 
man  or  remove  him  that  he  be  found  guilty  upon  some  of  the  articles 
of  impeachment.  That  is  the  way  that  you  will  evidence  to  the  people 
of  this  state  your  Judgment  whether  or  not  this  man  is  unfit  for  this 
office.  The  acquittal  of  this  man  will  have  a  lasting  effect  upon  our 
state.  If  it  goes  out  from  this  Senate  along  with  the  evidence  that 
has  been  produced  here  that  we  believe  a  man  who  has  done  these 
things  is  the  kind  of  an  officer  that  we  want,  it  will  have  a  far-reach- 
ing effect  upon  the  political  integrity  and  the  official  honesty  of  those 
who  will  be  hereafter  elected  to  office.  If  it  goes  out  from  this  Senate 
that  the  State  of  Washington  when  it  finds  it  has  in  its  midst  a 
corrupt  official,  does  its  duty  and  removes  him  from  office,  then  here- 
after there  will  be  no  similar  practice.     But  if  this  is  tolerated  in 
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one  department.  It  must  as  a  matter  of  precedent  be  tolerated  in  the 
others.  It  is  therefore  a  matter  of  far-reaching  importance  that  when 
it  is  called  to  your  attention  so  plainly  and  so  forcibly  and  admittedly 
by  the  man  who  did  it  that  these  things  have  been  done,  then  it  is 
absolutely  incumbent  upon  you,  under  your  oaths  and  under  the 
constitution,  and  under  the  principles  of  Justice  to  which  I  have 
referred  and  which  will  last  here  when  this  session  has  adjourned  and 
we  have  gone  forth — it  is  your  sworn  duty,  and  you  can  do  no  other 
than  to  return  a  verdict  of  conviction  upon  some  of  these  articles.  I 
have  no  personal  pride  in  any  of  them.  I  have  participated  In  the  con- 
troversy at  every  moment  that  it  was  necessary,  under  my  oath  as  a 
representative  of  the  people.  It  is  your  duty  to  return  a  verdict  of 
guilty  on  some  of  these  articles,  in  my  Judgment,  and  if  you  do  not 
you  are  shirking  your  duty  as  tryers  of  this  case. 

By  Senator  Williams:  Mr.  Chairman,  I  move  that  we  take  a 
recess  until  1:15. 

By  the  Pbesident:  It  has  been  moved  and  seconded  that  we  take 
a  recess  until  1:15  this  afternoon.  All  those  in  favor  of  the  motion 
say  "Aye";  opposed,  "No."    The  ayes  have  it. 

At  this  time  a  recess  was  taken  until  1 :15  o'clock  p.  m. 


AFTERNOON  SESSION. 

The  Senate,  sitting  as  a  court  of  impeachment,  convened  at 
1 :15  p.  m. 

By  Senatob  Williams:  Do  I  understand  that  Senator  Rydstrom 
was  excused? 

Bt  the  President:  Senator  Rydstrom  stepped  to  the  long-distance 
telephone  in  the  back  room  and  will  be  recorded  as  present.  Mr. 
Israel,  you  will  proceed. 

By  Mb.  Isbael:  May  it  please  your  honor  and  gentlemen  of  this 
court,  it  would  probably  be  best  to  take  up  this  discussion  at  the 
place  it  was  laid  down  by  the  counsel  of  the  managers  at  the  close  of 
their  opening  argument  to  you.  It  Is  true  that  a  momentous  question 
is  before  you;  it  is  true  that  your  acts  in  this  body  within  the  next 
forty-eight  hours  in  recording  a  verdict  as  to  each  of  these  articles  of 
impeachment  will  be  tested  by  your  constituency  from  the,  and  under 
the  law  and  the  evidence  that  has  been  introduced.  It  is  equally  true 
that  at  the  close  of  this  case,  with  the  exception  of  this  charge  of 
perjury,  which  I  desire  shall  be  considered  as  and  separate  from  what 
I  am  about  to  say,  and  from  what  I  shall  say  for  some  little  time  to 
come,  until  I  reach  it — that  with  the  exception  of  this  charge  of  per- 
jury (which  arose  and  was  put  forth  against  this  man  after  your 
investigating    committee    had    commenced    their    investigation),    th^ 
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when  we  closed  this  testimony  there  was  not  a  thing  or  a  fact  proven 
against  John  Schively  that  was  not  known  and  published  broadcast 
through  the  newspapers  of  the  land  and  of  this  state  before  he  was 
elected  to  the  honorable  office  that  he  now  occupies.  Your  newspapers 
charged  him  in  his  campaign  with  having  been  paid  both  as  insurance 
commisBioner  and  as  an  officer  of  the  stock  association;  and  it  was 
not  denied.  Your  newspapers  charged  him  with  the  collection  of 
these  advance  fees  and  flat  rates  in  the  office  of  the  secretary  of  state 
in  that  campaign.  You  interrogated  him  before  a  committee  of  the 
legislature — some  of  you  sitting  here  were  on  that  committee — of  which 
Senator  Veness  was  chairman,  regarding  these  very  same  flat  rates, 
and  certain  of  you  who  are  sitting  here  as  his  triers  (one  of  you  at 
least)  up  and  down  this  broad  land  in  that  campaign  of  1908  charged 
these  same  things  to  the  people  who  sent  you  here.  There  it  nothing 
new  in  all  this  evidence,  saving  always  this  perjury  charge — nothing 
that  was  not  known  when  John  Schively  was  elected  as  insurance 
commissioner  of  the  State  of  Washington.  Nothing  has  been  presented 
here  before  you  in  addition  to  that,  and  this  I  recall  to  you  before  dis- 
cussing the  question  as  to  whether  an3rthing  wrong  was  done  in  what 
he  did  do — anything  intentionally  wrong. 

The  people  of  the  State  of  Washington,  with  that  knowledge  before 
them,  sent  John  Schively  back  as  insurance  commissioner  with  fifty 
thousand  majority.  With  the  same  enemies  and  the  same  influence 
at  work  then  that  has  accomplished  the  assembling  of  this  extra- 
ordinary court  he  was  sent  back  by  the  people  that  made  you  senators, 
with  fifty  thousand  majority;  and  I  say  to  you  that  one  of  your  last 
acts  in  this  Senate,  if  I  understand  your  legislative  doings  aright,  be- 
fore you  adjourn,  will  be  to  provide  for  the  printing  of  this  record  in 
order  that  it  may  be  perpetuated  for  future  reference;  and,  I  pre- 
sume, in  order  that  your  constitutents  shall  have  a  check  whereby  to 
examine  your  votes  as  recorded  as  to  the  justness  and  the  righteousness 
of  your  finding  after  you  have  recorded  it,  I  want  to  see  that  record 
printed;  I  want  to  see  it  go  out  among  your  constituents  and  throughout 
this  commonwealth,  confident  that  when  at  last  for  the  first  time,  the 
people  are  afforded  a  chance  to  know  what  the  evidence  against  John 
Schively  was,  that  with  his  acquittal  fifty  thousand  people  will  say 
"Well  done,  good  and  faithful  servants." 

Before  going  into  a  review  of  this  case  with  you,  I  feel  I  cannot  pass 
without  briefly  sketching  through  the  political  history  and  calling  your 
attention  to  the  pitiful  condition  that  has  existed  in  the  trial  of  this 
case  and  along  down  the  line  from  the  day  that  the  people  of  the  state, 
on  the  3rd  of  November,  1908,  said  with  that  fifty  thousand  majority 
that  John  Schively  should  remain  as  insurance  commissioner.  From 
that  day  to  this  hour  not  a  man,  woman  or  child  in  the  State  of  Wash- 
ington, wanting  to  know  what  John  Schively  was  accused  of,  or 
what  the  evidence  against  John  Schively  was,  have  been  able  to  learn 
without  they  took  the  one  great  daily  of  the  opposite  political  faith 
of  the  majority  of  this  Senate,  or  went  to  another  great  daily  across 
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the  llne»  out  of  the  commonwealth,  In  a  sister  state.  And  you  know,  day 
after  day,  as  you  sat  here  during  a  recess  and  picked  up  any  of  your 
own  state  papers,  with  this  one  exception,  and  read  the  reports  therein 
contained  of  what  is  supposed  to  have  happened  the  day  before,  you 
found  every  line  and  every  paragraph  expurgated  that  would  make  to 
any  defense  of  John  Schively.  Tou  found  the  same  policy  every  day; 
and  you  found  it  today  and  you  will  so  find  it  tomorrow.  It  is  a  pitiful 
condition  and  an  outrage  upon  the  people  of  the  state,  who  are  entitled 
to  know'  what  transpired  in  this  Senate,  and  you  cannot  gainsay  the 
truthfulness  of  the  statement  So  then,  if  it  is  ever  known  to  this 
same  constituency  who  differed  with  you  in  your  charges  against  the 
deputy  insurance  commissioner,  it  will  be  known  from  this  record 
for  the  first  time;  and  when  it  is  once  known  that  same  fifty  thousand 
will  answer,  "Well  done." 

I  want  to  say  in  my  presentation  of  this  case  that  I  have  listened 
patiently  and  very  closely  to  the  opening  argument  of  the  honorable 
gentleman  who  presented  the  state's  reasons  as  to  why  there  should 
be  a  verdict  of  guilty  in  this  case.  He  is  an  able  lawyer,  and  I  felt 
sorry  to  see  him  have  to  argue  in  a  circle;  I  felt  sorry  to  see  him  have 
to  retreat  from  one  position  to  another  by  force  of  his  own  argument, 
and  I  forgive  him  for  any  misstatement  as  to  the  evidence,  for  we  are 
all  prone  to  that.  We  do  not  remember  the  evidence;  we  attorneys,  in 
attempting  to  sum  up  honestly,  will  make  mistakes  as  to  just  what  the 
witness  testified  to  in  attempting  to  re-state  it,  and  it  is  up  to  the  tryer 
who  heard  the  testimony  to  adopt  or  reject  the  statement.  But  as  to  the 
law — the  law  of  this  case — I  felt  sorry  to  think  any  lawyer  would  have 
to  stand  and  attempt  to  juggle  with  the  law  to  accomplish  a  con- 
viction. I  came  before  this  Senate  representing  John  Schively,  the 
11th  day  of  August,  not  asking  for  mercy,  not  asking  anything  but 
justice;  asking  to  be  tried  by  the  law;  asking  that  the  evidence  be 
weighed  with  the  law.  I  have  not  changed  a  bit,  and  I  am  still  crying 
for  the  same  application.  If  in  my  zeal  I  appear  here  in  any  wise 
that  might  be  construed  as  an  appeal  to  your  sympathies  or  your 
mercies,  I  repudiate  it  now,  even  as  I  did  then,  notwithstanding  that 
zeal  and  forgetfulness  is  caused  by  the  mental  picture  in  my  mind  of 
the  awfulness  of  all  this,  from  which  I  cannot  escape.  But  I  want  to 
stand  upon  the  law;  I  want  to  stand  upon  all  of  the  law;  I  want  to 
stand  and  be  measured  by  you  as  you  would  wish  to  be  measured  if  you 
were  on  trial  under  the  same  circumstances;  and  in  this  presentation 
of  the  respondent's  case — without  egotism,  impersonal — if,  when  I  have 
concluded  my  examination  for  you  of  the  law  that  has  been  cited  here 
this  morning  and  have  given  you  the  law  as  it  is  in  the  books  that 
govern  this  case,  and  have  drawn  the  distinctions  that  draw  them- 
selves to  any  legal  mind  between  that  law  and  that  which  I  shall  read 
to  you,  showing  that  the  first  has  no  application  to  this  case— if  I 
don't  do  all  of  this  before  I  have  concluded,  convict  John  Schively.  But 
if  at  the  conclusion  of  my  argument  the  law  is  as  I  stated — that  he  has 
committed  no  crime,  misdemeanor  or  malfeasance  in  ofllce — follow  the 
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oath  that  you  took  and  acquit  him.  If  it  is  not  demonstrated  to  a 
certainty  and  beyond  a  moral  doubt  to  any  man  In  the  room,  lawyer 
or  layman,  that  John  Schively  was  not  a  public  officer  when  these 
alleged  offenses  were  committed,  convict  him — not  as  a  matter  of 
excuse,  but  as  a  matter  of  applying  a  legal  punishment  to  him. 

I  will  show  you  first  that  Samuel  Nichols  and  Schively  committed  no 
offense  against  the  laws  of  the  state;  did  no  impeachable  offense,  when 
they  promulgated  the  departmental  rules  that  they  did,  but  I  will 
further  show  you  that  if  it  had  been  an  offense,  Mr.  Schively  was 
not  a  public  officer  when  it  was  done. 

Counsel  opened  this  case  for  you  upon  the  statement  (and  I  take 
it  as  now  settled  in  this  case,  without  any  further  gymnastics  with 
the  law,  that  they  have  finally  concluded  to  themselves,  and  so 
solemnly  stated  to  this  Senate,  that  they  had  worked  out  this  as  a 
legal  proposition)  that  a  man  may  be  impeached  for  high  crimes, 
misdemeanors  or  malfeasance  in  office,  though  those  malfeasances, 
high  crimes  or  misdemeanors  occurred  in  a  previous  term  of  office. 
If  my  ears  hear  aright,  they  have  also  conceded  that  which  has 
always  been  the  law:  that  you  as  a  court  of  impeachment  are  only  to 
deal  with  high  crimes,  misdemeanors,  and  malfeasance  in  office  hy  an 
officer.  Now,  it  has  been  my  contention,  and  I  believe  it  to  be  the  law, 
and  as  the  authority  to  the  contrary  is  so  flimsy  (the  mere  argument 
of  the  managers  on  the  floors  of  legislative  bodies  sitting  as  courts 
of  impeachment) — that  it  is  not  true  that  a  man  can  be  impeached  for 
high  crimes,  malfeasance  in  office,  or  misdemeanors  in  office  in  a  past 
or  other  term  of  office  or  for  any  committed  at  any  time  that  is  out* 
side  of  the  statute  of  limitations.  But  as  they  eliminate  that  question 
in  this  case,  for  the  purpose  of  meeting  their  argument — ^not  conceding 
it  to  be  the  law,  but  for  the  purpose  of  meeting  their  argument — I  am 
willing  to  coAcede,  for  the  purpose  of  this  argument,  that  you  can 
impeach  a  man  for  high  crimes  and  misdemeanors  committed  as  an 
officer  during  a  previous  term  of  office.  That  drives  these  gentlemen 
to  the  position  of  asserting,  as  they  asserted  in  the  arguments  this 
morning,  that  John  Schively  was  an  officer  during  his  deputyship  with 
Sam  Nichols.  My  first  task,  when  I  come  to  an  examination  of  the  law 
as  to  that  claim  will  be  to  utterly  put  to  route  the  contention  that  the 
position  of  deputy  insurance  commissioner  prior  to  the  Miller  bill — 
prior  to  the  creation  of  the  office  of  insurance  commissioner — was  a 
separate  state  office,  that  is,  during  the  time  Schively  was  with 
Nichols.  It  was  in  no  sense  of  the  word  a  public  office,  but  a  mere 
agency  and  employment,  and  this  I  will  demonstrate  to  you  beyond  a 
peradventure  with  the  law  itself,  and  with  some  of  the  authorities 
that  have  been  referred  to  by  counsel.  But  I  have  not  reached,  gen- 
tlemen, to  the  point  where  in  deference  to  an  orderly  presentation  of 
this  case  that  law  should  be  presented. 

I  want  to  go  back  to  the  beginning,  as  counsel  did  when  he  spoke 
of  my  challenge  to  certain  members  of  this  Senate  to  sit  as  tryers  in 
this  case.    Two  at  least  of  you  had  expressed  in  writing  your  opinion  of 
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his  guilt;  one  of  you  had  expressed  it  openly  upon  the  street  comers 
and  in  corridors  as  postively  as  an  expression  could  be  made.  A  doxen 
or  more  of  you  had  adopted  the  suggestion  of  the  governor  of  this 
state  that  Schively  should  be  summarily  dealt  with  upon  the  report  of 
the  committee — not  even  afforded  the  constitutional  right  of  trial 
guaranteed  him  by  the  constitution,  but  that  he  should  be  summarily 
removed  by  the  abolishment  of  his  office.  You  also,  by  some  force  or 
power,  committed  yourselves  upon  the  floor  of  this  body  to  a  vote  in  an 
attempt  to  abolish  that  office.  If  any  voice  among  you  was  raised 
at  that  time  with  the  argument  that  the  office  was  unnecessary  to 
the  State  of  Washington,  I  failed  to  note  it  then,  or  hear  of  it  since. 
But  at  least  it  was  generally  understood  and  a  matter  of  public 
knowledge,  or  public  opinion,  rather,  that  you  were  abolishing  the 
office,  not  because  there  was  no  necessity  for  the  office;  not  because 
it  was  not  a  useful  office  to  the  people  of  the  state,  but  you  were  goings 
as  expressed  in  the  bill  itself,  to  put  the  identical  labor  and  work  of  the 
office  and  the  principal  compensation  into  the  hand  of  other  officers  of 
the  state,  so  as  to  get  Schively  out  of  office.  Now,  with  that  attitude 
and  with  that  attempt  you  were  challenged  as  not  being  in  a  condition 
of  mind  to  try  this  man  fairly  and  impartially  under  the  law,  be- 
cause of  the  constitutional  provision  under  which  the  articles  of  im- 
peachment were  found — you  have  heard  it  time  and  time  and  again,  but 
it  is  well  to  keep  it  in  mind,  the  exact  language:  Article  4  of  the 
constitution:  "The  impeachment  shall  be  tried  by  the  Senate,  and 
when  sitting  for  the  purpose  the  senators  shall  be  upon  oath  or  affirma- 
tion to  do  justice  according  to  the  law  and  the  evidence."  I  did  not 
conceive  as  a  lawyer  with  some  experience  in  the  field  of  criminal  law, 
and  its  application — I  did  not  feel  that  it  was  in  the  realm  of  the 
possibility  of  human  mentality  that  a  man  could  so  thoroughly  make  up 
his  mind  as  to  the  guilt  of  another,  or  rather  that  a  man  had,  after  be 
had  so  thoroughly  made  up  his  mind  as  to  the  guilt  of  another  that  he 
would  be  willing  to  destroy  his  office  for  the  purpose  of  getting  him  out 
of  it  without  a  trial  or  constitutional  right  afforded  him  as  it  is 
written  in  the  constitution — yet  thereafter  so  far  disposses  himself  of 
all  that  went  to  form  that  opinion  as  that  in  the  future  trial  of  such 
man  he  could  return  his  verdict  simply  predicated  upon  what  he  had 
heard  in  the  evidence  and  absolutely  divorce  himself  from  what  he 
had  previously  learned  upon  which  he  had  predicated  his  opinion  before 
the  trial.  I  could  not  conceive  of  a  mentality  that  would  permit  of 
this  expunging  of  everything  and  the  leaving  of  a  blank  to  receive 
the  new  impressions.  I  challenged  you.  In  your  superior  wisdom  you 
said  to  me  that,  notwithstanding  all  of  these  facts,  you  could  try 
John  Schively  according  to  the  law  and  according  to  the  evidence.  I 
received  that  verdict  and  that  judgment  and  bowed  to  it,  because  I  was 
compelled. 

I  have  given  it  much  thought  during  the  progress  of  this  trial, 
since  this  testimony  has  unfolded  itself  to  this  body,  and  I  have 
wondered  whether,  with  two  or  three  exceptions   (if  you  will  pardoa 
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me)»  it  was  not  possible  for  these  same  gentlemen,  when  they  had 
heard  all  of  this  evidence,  to.  decide  the  case  according  to  the  evidence 
and  not  according  to  the  impressions  of  what  they  conceived  were 
the  facts  before  the  trial.  It  more  deeply  Impressed  itself  on  me 
when  I  considered  how  that  opinion  had  probably  been  brought  about 
that  caused  these,  you  gentlemen  of  this  Senate,  to  attempt  the  abo- 
lition of  this  ofBce.  When  my  mind  ran  back  over  the  facts  that 
while  this  investigating  committee  was  at  its  labors  these  same  papers 
were  giving  out  what  purported  to  be  the  testimony  that  was  coming 
before  it,  all  of  which  pointed  to  a  damning  guilt  on  the  part  of 
Schively,  even  to  headlines,  I  remember,  in  one  of  those  papers,  an 
Inch  long,  which  read,  ''Attorney  General  Repudiates  Schively's  State- 
ments That  He  Advised  the  Legality  of  Advance  Fees  for  Examination." 
When  I  considered  that  right  in  the  midst  of  this  maelstrom  the  grand 
Jury  had  put  out  its  damnable  documents  charging  this  man  with 
perjury,  which  charge  is  now  as  scattered  as  the  spots  in  the  carpet 
beneath  our  feet,  It  struck  me  that  it  might  be  that  I  was  wrong,  and 
the  Senate  right,  and  that  this  man  would  be  tried  and  will  be  voted 
upon  by  you  gentlemen,  who  were  so  challenged,  according  to  the  law 
of  this  case  and  according  to  the  evidence.  Irrespective  of  the  howling 
of  his  enemies.  And,  I  am  proceeding  under  that  theory,  and  if  such 
were  not  the  case,  I  would  conclude  these  remarks  within  the  next  ten 
minutes.  I  am  proceeding  now  with  the  firm  belief  that,  notwithstand- 
ing that  challenge,  this  hour  and  the  hour  that  each  senator  arises  to 
his  feet  to  answer  the  awful  question  of  the  clerk,  ''How  say  you, 
senator,  as  to  the  guilt  or  innocence  of  John  H.  Schively  as  charged 
in  these  articles?''  that  answer  will  be  according  to  the  law  and  the 
evidence  under  the  law.  So  I  have  the  temerity  and  hardihood  to 
proceed  with  this  argument. 

It  may  not  be  profitable  or  right  to  attempt  to  go  into  the  political 
history  encircling  about  this  impeachment  trial.  There  are  certain 
things  that  are  not  necessary  to  be  proven  upon  the  witness  stand  by 
witnesses.  There  are  certain  things  of  common  knowledge  that  we 
all  know,  and  not  necessary  to  be  proven  to  us  for  our  further  en- 
lightenment. We  know  when  darkness  comes  and  when  light  comes, 
when  the  sun  rises  and  when  the  sun  sets.  We  know  where  our 
capital  is;  we  know  where  our  legislatures  meet.  We  know  the  out- 
c<Mnes  of  political  strife.  We  know  of  the  political  dissentions  even 
in  our  own  parties.  We  know  that  all  of  these  facts  are  published  and 
are  known  throughout  all  our  continent;  and  we  all  know  the  begin- 
ning of  that  which  is  here  now,  so  far  as  John  Schively  is  concerned. 
The  ending — ^that  is  another  matter.  As  well  said  by  some  one,  or 
some  staff  writer,  or  newspaper,  during  the  trial  of  this  case:  "The 
matter  of  the  guilt  or  innocence  of  John  Schively,  the  effect  upon  his 
future  life,  is  a  matter  now  of  small  importance.  John  Schively's 
enemies  have  accomplished  his  downfall,  and  his  ruin;  for  history  has 
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written  out  that  no  man  or  men  who  have  been  impeached  and  found 
not  gruilty  upon  articles  of  impeachment  have  sunrived  the  odium  of 
the  act."  As  well  said  to  you  this  morning,  among  the  many  impeach- 
ment cases  that  have  reached  the  bar  of  the  Senate  of  the  United 
States,  only  two  have  resulted  in  a  verdict  of  guilty.  But  I  say  no 
man  that  ever  went  before  the  bar  charged  by  articles  of  impeach- 
ment ever  lifted  his  head  again  in  the  Union.  Well  was  it  said  that 
John  Schively's  enemies  have  accomplished  his  ruin,  if  that  was  all 
that  was  sought,  for  the  same  history  may  be  written  for  John  Schiveiy 
as  to  all  others  who  have  been  charged  in  articles  of  impeachment, 
with  this  crime  from  which  they  were  discharged  and  acquitted  by 
the  solemn  vote  of  the  Senate.  The  odium  still  remains;  there  is  no  dis- 
charging that;  no  wiping  it  out.  So  then,  I  do  not  think  it  would  be 
wrongful  to  take  a  little  time  to  sketch  through  the  situation  that 
has  accomplished  his  downfall. 

It  were  not  idle  to  discuss  the  time  when,  through  politics  In  the 
State  of  Washington,  John  Schiveiy  became  at  outs  with  Sam  Perkins. 
It  were  not  idle  to  discuss  the  time  in  the  state's  political  history 
when  in  a  fight  and  scrap  over  a  senatorial  toga  John  Schiveiy  sup- 
ported Ankeny  and  forgot  Wilson.  It  were  not  idle  to  sketch  the  in- 
fluences against  Schiveiy  that  centered  about  him  when  it  was  found 
that  he  would  remain  Sam  Nichols'  deputy  as  long  as  Sam  Nichols 
was  state  insurance  commissioner,  and  that  Sam  could  not  possibly  be 
ousted.  It  were  not  idle  to  sketch  the  scheme  of  taking  the  ofllce  away 
from  the  secretary  of  state  and  making  an  independent  olfice  of  it,  or 
how  it  was  done,  or  how  at  that  time  Schiveiy  was  before  the  committee, 
which  members  are  in  this  body,  and  then  told  them  of  these  things 
which  are  now  charged  against  him  as  crimes  and  misdemeanors;  or 
how  the  new  office  was  created;  or  how  the  same  body  passed  the 
direct  primary  law;  and  how  the  people,  in  the  face  of  influences  and 
the  newspapers  (these  same  papers),  charging  every  day  these  same 
matters,  swept  John  Schiveiy  into  office  with  50,000  majority ;  of  how  at 
the  time  there  came  a  series  of  circumstances,  including  the  death  of 
a  man  whom  I  regard,  and  whom  if  he  had  lived  would  have  been  one  of 
the  greatest  executives  the  state  has  ever  seen — ^poor  old  Sam  Cos- 
grove  made  it  possible  for  an  accidental  executive  to  take  charge 
of  the  aftairs  of  the  state,  and  afterwards  the  appointment  by  this 
executive  of  a  committee  whose  report  to  him  made  possible  acts 
which  have  resulted  in  the  articles  of  impeachment  that  Schiveiy  is  here 
to  face — ^at  least  the  part  of  them  that  yet  remain. 

Now  then,  another  thought  that  I  had  in  considering  the  situation 
that  confronts  us  now,  as  compared  with  the  situation  that  confronted 
us  when  these  articles  of  impeachment  were  returned,  or  brought  to 
this  body,  and  accepted,  was  that  in  all  probability  many  of  yon 
gentlemen  whom  I  challenged — ^you  senators  who  felt  so  indignent  and 
outraged  because  some  of  these  men  refused  to  vote  for  the  abolition 
of  this  ofBce — were  at  the  time  actuated  by,  or  acted  under  the  influence 
that  naturally  would  dominate  any  honorable  or  honest  man,  when  he 
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believed  another  had  been  guilty  of  that  grossest  and  most  unex- 
cusable  crime,  corrupt  and  willful  perjury.  And  that  was  the  condition 
that  confronted  John  Schively  at  that  time.  That  perjury  charge  was 
generally  understood  and  believed  to  be  true,  I  am  sorry  to  say^  through- 
oat  the  broad  confines  of  the  state  at  the  time  these  articles  were 
drafted,  to  such  an  extent  that  the  committee  reached  out  in  an 
executive  way  to  Spokane  and  got  this  indictment  and  incorporated  it 
into  the  impeachment — charging  that  Schively  committed  willful,  cor- 
rupt perjury  before  the  Spokane  grand  jury.  And  now,  when  we 
realize  how  thorough  the  expose  has  been  of  the  rottenness  of  that 
proposition  and  of  the  very  men  who  would  even  now  seek  by  that 
evidence,  which  we  will  discuss  later,  to  convict  Schively  of  perjury,  it 
seems  to  me  I  have  a  right  to  feel  now  that  possibly  some  of  you  gen- 
tlemen who  felt  then  that  there  was  nothing  to  do  but  get  Schively  out 
of  office  have  changed  your  minds,  especially  since  hearing  the  in- 
cidents connected  with  that  charge,  now  for  your  decision,  after  your 
vision  has  been  clarified  by  the  knowledge,  that  there  is  naught  else, 
even  if  true,  aside  from  the  perjury  charge,  that  would  justify  or 
excuse  his  removal  from  office. 

Gentlemen,  getting  down  now  to  the  first  contentions  of  the  state, 
that  John  Schively  has  been  guilty  of  extortion.  Mr.  Bishop,  in  his 
work  on  criminal  law  has  defined  this  crime,  and  I  presume  we  may 
accept  his  definition,  as  this  in  the  criminal  practice  is  the  prosecutor's 
book — the  author  that  states  the  criminal  law  by  always  stating  it 
correctly  in  the  strongest  manner  in  which  it  can  be  elucidated  against 
the  wrongdoer.  Mr.  Bishop,  in  the  second  volume  of* his  Criminal 
Law,  section  390,  thus  defines  the  crime  of  extortion  or  the  crime  of 
malfeasance  in  office: 

In  the  preceding  volume  we  saw  that  all  persons  who  assume  official 
position  place  themselves  thereby  in  circumstances  to  exert  a  peculiar 
power  which  brings  with  it  corresponding  obligations,  manageable  by 
the  criminal  law ;  and  that  they  are,  in  consequence  of  these  facts,  liable 
to  be  indicted  for  malfeasance  in  office.  Among  wrongful  official  acts 
open  to  special  reprehension,  is  extortion.  It  consists  in  the  corruptly 
demanding  or  receiving  by  the  person  in  office  of  a  fee  for  services 
which  should  be  gratuitously  performed,  or  of  a  larger  fee,  where  com- 
pensation is  allowable,  than  the  law  justifies,  implying  a  corrupt  mind. 
It  is  not  committed  when  the  fee  comes  voluntarily,  in  return  for  real 
t'eneflts  conferred  by  extra  exertion  put  forth. 

The  only  malfeasance  attempted  to  be  charged  in  these  articles  of 
impeachment  is  extortion.  And  it  is  claimed  by  the  prosecution  that 
the  facts  that  they  have  developed,  and  which  have  been  freely 
•  admitted  by  Mr.  Schively  from  the  beginning,  and  before  the  be- 
ginning and  at  all  times  since  1907,  when  he  was  interrogated  by 
Senator  Paulhamus,  when  he  was  interrogated  before  the  committee  on 
appropriations,  were  extortion.  Mr.  Bishop  defines  extortion,  "The 
corrupt  demanding  and  receiving  by  a  person  in  office"  (mark  the  word 
office)  "of  a  fee  for  services  that  should  be  rendered,"  or  where  the  com- 
pensation is  permissible,  a  larger  fee  than  the  law  justifies,  or  a  fee  not 
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yet  due.  Mr.  Bishop  says  in  this  connection  "corrupt*'  is  used  in  this 
definition  of  the  crime,  implying  an  evil  mind;  that  it  is  not  committed 
when  the  fee  comes  voluntarily  in  return  for  real  l>enefit  conferred  hy 
extra  exertion  put  forth. 

Now  then,  I  am  not  going  to  dignify  their  argument  by  further 
reference  to  authority,  especially   the  authorities   read   this  morning 
by  Brother  Edge,  taking  the  position  that  the  collecting  of  fees  In 
this  state  in  advance  of  the  performance  of  the  duty  is  extortion.    Why 
he  did  it,  I  do  not  know.     I  am  going  to  challenge  the  young  gen- 
tleman who  closes  this  case  to  tell  me,  and  tell  these  senators,  why,  if 
it  were  not  because  of  the  absolute  weakness  of  their  case,  if  it  were  not 
absolute  realization  that  everything  in  the  evidence  under  the  law, 
every  right  to  a  conviction  has  been  trampled  underneath  the  feet  of 
these  gentlemen,  I  cannot  conceive  why  Mr.  Ekige  argued  to  this  body 
this  morning,  and  urged  upon  this  body,  that  the  collection  of  fees  in 
advance  for  the  performance  of  a  duty  which  was  not  yet  performed  was 
extortion  in  this  state.    I  cannot  conceive  of  the  temerity  of  reading 
any  authority  as  applicable  to  this  state;  and  he  read  both  from  text 
books  and  from  case  law.    And  when  in  the  intensity  of  my  desire  to 
know  that  I  was  not  misunderstanding  his  position,  that  I  heard  aright 
what  he  said,  sitting  where  Senator  Potts  is  now,  taking  notes,  I  went 
across  to  him  him  and  asked  him,  "Do  you  mean  that  to  take  fees  in 
advance  of  performance  of  duty  in  the  State  of  Washington  is  exto^ 
tion?"    he  answered  me  by  saying,  "So  states  a  book  that  you  said  was 
authority,"  or  words  to  that  effect    Why,  way  back  there  in  the  trial  of 
this  case,  Senator  Presby,  who  is  a  lawyer,  and  a  good  lawyer,  and  that 
fact  will  not  be  gainsaid  by  counsel,  not  only  ruled  but  was  provoked 
by  this  same  assertion  made  by  the  gentleman  in  an  objection — possibly 
passing  on  a  demurrer — I  have  forgotten  which;  he  announced  from  the 
bench  then  that  the  taking  of  fees  in  advance  in  this  case  was  not  extor- 
tion, that  the  common  law  rule  does  not  apply.  Why,  every  statute  that 
we  have  on  the  books  establishes — especially  provides — for  the  payment 
of  fees  in  advance.   You  can't  make  your  sheriff  go  out  tomorrow  and 
serve  a  summons  for  you  without  you  pay  him  in  advance;  you  can't  file 
a  paper  in  the  clerk's  office  in  any  court  in  the  State  of  Washington 
without  you  pay  in  advance;   and  you  can't  be  tried  before  a  Jury- 
have  a  jury  trial  of  a  civil  action — without  you  pay  in  advance.    Why 
the  assertion  was  made,  I  do  not  know.    Still  it  falls  with  particular 
force  when  we  realize  that  it  won't  do  to  abandon  that  principle  even  in 
the  face  of  the  law  itself;  when  we  come  to  think  that  law  must  be 
held  the  law  of  this  state  by  the  Senate,  even  in  face  of  the  law  as 
expressed  in  our  statute  books,  or  else  all  of  these  advance  fee  charge 
articles  must  fall  to  the  ground.     This,  I  suppose,  is  the  reason  that 
rule  is  being  held  so  tenaciously  to. 

Now  then,  before  considering  the  articles  separately,  this  brings 
us  directly  to  a  consideration  of  the  rightfulness  or  wrongfulness  of 
the  departmental  rule  made  by  Mr.  Nichols  and  his  deputy,  as  to  not 
only  the  charging  of  advance  fee,  but  the  collection  of  the  flat  rate  of 
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$200.  Now,  John  Schlvely  has  been  damned  and  doubly  damned  from 
one  end  of  the  state  to  the  other  by  those  newspapers,  and  they 
attempted  to  work  the  people*  into  a  frenzy  over  the  awfulness  of  his 
crime — not  as  to  Nichols,  while  Nichols  was  his  superior,  and  he  was  a 
deputy,  but  in  Schively's  charging  $200  for  examining  a  company  in- 
stead of  furnishing  an  itemized  account  of  actual  expense  as  to  each 
company;  and  all  of  the  furor  outside  of  that  over  the  perjury  charge 
has  been  directed  to  that  question.  Mr.  Edge's  argument  this  morn- 
ing, wherein  it  was  at  all  forcible,  was  directed  to  that  question — 
that  flat  rate.  That  is  the  bugbear,  and  yet  that  is  the  fact  that 
Schlvely  admitted  before  the  committee,  admitted  before  the  legisla- 
tive committee,  always  admitted,  admits  here,  and  is  the  admission 
that  Mr.  EMge  holds  up  as  the  admission  of  his  guilt. 

Now  then,  this  brings  us  peculiarly,  gentlemen,  to  the  applying  of 
the  law  to  this  evidence — ^and,  mind  you,  that  is  all  I  stand  here  try- 
ing to  ask  you  to  do.  I  don't  want  anything  else  but  the  application 
of  the  law  to  the  evidence;  yet  I  stand  here  in  fear  and  trembling  in  a 
realization  that  if  I  cannot  in  my  feeble  way  so  express  myself  that 
you  will  understand  me,  and  understand  the  application  of  the  law,  as 
the  law  really  is  and  should  be  applied  to  the  facts,  which  we  admit, 
that  you  may  not  acquit  him.  If  I  do  not  succeed,  I  fear  the  result: 
Because  I  recognize  from  the  footprints  that  have  gone  before;  from 
the  manner  that  this  case  has  been  tried;  from  the  manner  in  which 
it  was  grilled  before  the  committee;  from  the  theory  that  has  been 
adopted  by  the  attorney  general's  oflace  all  through;  from  the  ar- 
guments that  have  already  been  made  by  the  eloquent  young  gentle- 
man who  will  close  this  case,  that  there  will  be  an  attempt  with  this 
same  law  to  work  a  conviction.  And  I  propose  before  I  get  through  to 
pluck  that  law  to  pieces  as  having  no  application  to  these  facts.  Not 
only  will  it  be  attempted  to  be  used  to  nullify  what  really  is  the  law, 
but  to  furnish  an  excuse  for  violating  the  law  under  the  evidence,  when 
the  verdict  should  be  the  other  way. 

Now,  my  Brother  Edge  is  somewhat  my  Junior  in  the  Journey 
through  this  vale  of  tears,  though  he  has  gotten  past  the  age  of 
youthful  vivacity.  I  think  he  frankly  stated  to  you  that  he  was  willing 
to  serve  where  he  might  in  this  case,  and  was  not  particlarly  in- 
terested in  the  results.  I  am  here,  of  course,  intensely  interested 
In  battle  for  my  client,  and  especially  for  that  which  I  believe  to  be 
right  in  this  matter;  but  I  have  no  spurs  to  win;  the  time  in  life 
for  me  to  win  my  spurs  has  passed.  What  winning  I  did  then  is  all 
that  is  to  be  allotted  to  me.  I,  in  seeking  what  spurs  I  did,  was 
brought  to  a  realization  that  the  better  way  to  try  a  iawsuit,  criminal 
or  civil,  is  to  stay  within  the  rules  of  the  law  and  let  the  results  be 
what  they  may — not  to  attempt  to  carry  men,  or  jurors,  or  Judges  off 
their  feet  by  appeals  to  passion.  I  say,  in  this  case  there  are  a  pair 
of  spurs  to  win,  and  I  am  going  to  forgive  him  in  advance,  because 
he  has  already  evidenced  in  this  case  his  ability  to  grow  eloquent — 
his  ability  to  talk  in  a  fascinating  manner.    He  has  already  developed 
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in  this  case  that  In  him  is  the  building  promiee  of  one  of  the  best 
lawyers  and  advocates  In  the  State  of  Washington,  as  years  go  on 
apace.  I  am  going  to  enjoy,  under  tlie  circumstances  and  from  a 
lawyer's  standpoint,  the  bursts  of  eloquence  and  the  flight  of  fancy 
in  which  he  will  indulge  in  closing  this  case,  and  in  winning  those 
spurs;  and  I  want  to  see  him  win  them — in  fact,  he  has  won  them 
already.  Irrespective  of  the  results  of  this  case,  those  spurs  are  buckled 
on.  Away  back  yonder  somewhere  is  the  boy's  superior,  who  stood 
to  the  front  for  the  first  time  for  a  while  in  the  beginning  of  this  trial, 
after  this  boy  had  done  the  work  that  had  led  up  to  it,  but  the  pace 
was  too  fast  and  the  boy  now  is  rightfully  back  where  he  belongs, 
leading  this  fight,  and  I  accord  to  him  what  satisfaction  there  may 
be  in  saying  that  every  prophecy  that  I  have  sketched  of  him  has  been 
fulfilled  and,  in  my  Judgment,  a  little  more;  and  it  is  the  judgment  of 
one  who  has  been  thirty  years  in  the  harness.  But  I  want  to  say 
this — tenaciously  clinging  still  to  the  law  and  to  the  evidence — I  asked 
you,  gentlemen,  to  give  every  attention  to  those  fiights  of  fancy  and 
those  bursts  of  eloquence  which  are  about  to  become  an  event;  to  the 
scathing  of  the  "old  fellow" — ^because  that  is  legitimate  in  the  closing 
of  a  case.  If  there  is  an  old  gray  head  in  it,  bum  him  up  alive.  I 
will  enjoy  that,  too.  But  after  it  is  all  over,  gentlemen,  let  as  put 
this  kind  of  diversion  aside>  get  back  to  where  we  started,  calmly  look 
at  the  law  as  the  law  is  written  and  the  evidence  as  it  is  here  before 
us,  under  the  oath  that  has  been  taken  to  do  impartial  justice;  to 
try  this  man  under  that  law  and  under  the  evidence,  and  as  well  so 
record  the  vote — not  by  the  swaying  of  any  passion,  not  through  any 
eloquent  appeal,  but  through  a  realization  of  the  rightfulness  of  the 
verdict  when  measured  by  the  law. 

Now  then,  it  is  charged  that  certain  acts  in  the  oflice  of  the  sec- 
retary  of  state  were  extortionate;  that  it  was  extortion  to  collect  the 
fees  in  advance;  that  it  was  extortion  to  collect  the  flat  rate.  If 
neither  are  extortion,  then  neither  are  malfeasance.  If  neither  are 
malfeasance,  then  the  defendant  is  not  guilty;  meeting  these  gentle- 
men now  upon  their  own  ground  that  Schively  was  a  public  officer. 
Later  I  propose  to  show  you  as  a  fact  that  none  of  the  elements  of 
public  office  is  constituted  in  the  employee  who  was  deputy  insurance 
commissioner.  But  meeting  the  prosecution  now,  for  the  purpose  of 
argument,  upon  the  broad  ground  they  have  laid  down  for  their 
superstructure,  all  being  built  upon  the  following  premises:  That 
this  man  was  an  officer.  The  law  demonstrates  that  even  if  he  was  an 
officer,  he  was  not  guilty  of  extortion;  not  guilty  of  malfeasance.  I 
read  you  first  from  section  8376,  Pierce's  Code: 

Attorney  Oenerah  The  person  appointed  to  the  office  of  attorney 
general  of  this  state  shall  be  learned  in  the  law  and  shall  be  a  qualified 
practitioner  before  the  supreme  and  superior  courts  of  this  state. 

Section  8379: 

The  duties  of  the  attorney  general  shall  be:  First,  to  consult  with 
and  advise  the  governor  and  other  state  officers  and  give,  when  re- 
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quested,   written  opinions  upon  legal  or  constitutional   questions  re- 
lating to  the  duties  of  such  officers  respectively. 

To  consult  and  (idvise  with  the  governor  and  other  officers,  and  when 
requested  to  give  legal  opinions  in  writing.  I  re-read  this  section 
because  of  the  evident  attempt  of  the  ex-attorney  general  to  quibble 
and  of  Mr.  Lee  to  aid  him  in  it,  while  on  the  witness  stand.  Now, 
gentlemen.  I  am  saying  naught  against  John  Atkinson;  but  he  was 
an  unwilling  witness — an  unwilling  witness  in  this  case.  It  could  be 
accounted  for  by  many  reasons,  upon  many  hypotheses;  many  reasons 
might  be  given  for  it.  But  I  would  have  no  more  right  to  impose  my 
Imaginings  upon  you  than  you  would  yours  upon  me,  or  we  upon  each 
other.  Suffice  it  that  it  is  apparent  to  all  that  John  D.  Atkinson  was 
an  unwilling  witness.  He  must  have  been  an  unwilling  witness  when 
he  allowed  those  papers  of  the  State  of  Washington  to  quote  him  all 
over  the  state  with  having  testified  before  the  investigating  com- 
mittee that  he  did  not  advise  the  legality  of  this  advance  fee  charge; 
but  he  did  not  contradict  it.  If  he  did,  I  never  saw  any  record  of  it, 
nor  did  the  committee;  but  they  allowed  it  to  go  out.  The  first  ques- 
tion asked  him,  or  the  second  or  third  question  asked  him,  upon  ex- 
amination in  chief  shows  the  unwillingness  of  the  witness.  He  may  be 
honestly  upheld  in  a  hazy  recollection  of  what  occurred  when  he  first 
came  into  office;  but  it  was  apparent  to  my  mind,  and  I  was  satisfied 
before  I  put  him  on  the  witness  stand,  that  he  would  be  unwilling. 
But,  for  the  reason  that  the  entire  life  and  essence  of  this  defense 
clusters  about  that  man,  I  had  to  call  him.  He  was  before  the  com- 
mittee, testified  before  the  committee;  but  that  was  not  all,  by  a 
great  deal.  I  had  to  call  him.  Now,  before  reading  his  testimony — I 
have  it  all  here,  so  there  will  be  no  quibbling  between  counsel  as  to  what 
John  D.  Atkinson  said — before  reading  his  testimony  I  want  to  recall 
your  minds  to  what  Schively  testified  to.  Hark  back,  please,  to  his 
testimony  regarding  his  consultation  with  Atkinson  and  then  remember 
that  Atkinson  meets  that  testimony  by  faulty  memory.  He  does  not 
dispute  it,  but  he  simply  has  forgotten.  And  I  am  going  to  show  you 
that  the  proposition  of  charging  the  fiat  rate  of  $200.00  was  dis- 
cussed with  John  D.  Atkinson  and  was  branded  with  approval  by 
John  D.  Atkinson  as  attorney  general  of  this  state;  and  that  when 
Schively  would  limit  his  testimony  to  a  recollection  that  they  talked 
about  the  fiat  rate  and  that  they  talked  about  collecting  fees  in 
advance,  but  that  Atkinson  only  advised  them  as  to  advance  fees,  John 
Schively  is  mistaken.  It  was  not  only  the  creature  of  his  and  Nichols' 
mind  in  working  out  from  this  difficulty,  but  it  was  with  the  sanction 
of  the  attorney  general  of  this  state.  And  I  want  to  ask  you,  every 
member  of  the  Senate  that  was  in  the  room  within  hearing,  when  you 
come  to  consider  this  evidence,  won't  you  kindly  attempt  to  put  your- 
self in  the  same  situation  these  people  were  at  the  time  they  did 
these  things,  before  you  commence  halloaing  "Guilty"  at  anybody. 
Won't  you  please  put  yourself  in  the  position  of  these  people  then 
before  you  say  that  anybody  was  corruptly  acting  with  a  guilty,  or 
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dishonest,  or  any  illegal  purpose.  What  was  the  situation  that  led  up 
to  the  Interview  with  Atkinson?  I  am  going  to  bore  you  (if  you  don't 
understand  me) ;  If  you  are  bored  by  my  inability  to  make  myself 
understood,  I  am  going  to  shock  you  Into  a  realization  of  your  duty, 
to  acquit  this  man,  acting  upon  the  presumption  that  you  want  to 
follow  the  law  and  want  to  obey  your  oath.  You,  as  the  legislature  of 
the  State  of  Washington,  are  responsible  for  the  fixing  of  the  flat  rate. 
That  is  a  pretty  serious  charge,  isn't  it?  I  believe  that  I  can  make 
it  good.  Tou  created  the  office  of  insurance  commissioner  ex-offido  in 
the  secretary  of  state.  You  ordered  him  to  operate  that  office.  How? 
By  and  by  I  will  read  the  laws  and  verify  these  statements.  How  did 
you  order  him  to  conduct  the  office  of  insurance  commissioner?  When 
I  say  "you,"  I  mean  the  legislature  of  the  State  of  Washington,  im- 
personally— clear  back  yonder  to  1891,  back  in  1895,  when  you  started 
in.  I  am  not  speaking  of  this  session  of  the  legislature  or  the  last 
session  of  the  legislature,  but  you,  the  legislature  of  the  State  of 
Washington.  What  did  you  do?  First,  you  created  the  office  of 
state  insurance  commissioner  and  defined  the  duties  of  that  office  and 
of  that  officer  and  you  made  your  secretary  of  state  ex-o/flcio  ccHnmis^ 
sioner.  Then,  after  you  had  put  that  burden  on  him,  you  said  he 
might  have  a  deputy  at  $1,600.00  a  year  and  you  would  pay  the  $1,500.00. 
Then  you  told  him  what  he  must  do,  enther  through  himself  or  through 
his  deputy,  and  you  did  not  grant  him  a  dollar's  compensation  for 
being  insurance  commissioner.  He  had  the  title,  but  he  got  nothing 
for  it.  Now  then,  you  fixed  the  fees  that  insurance  companies  should 
pay  that  came  into  the  state  to  operate  and  do  business — to  insure  my 
property  and  your  property  and  your  neighbor's  property.  You  created 
the  office  for  the  purpose  of  regulating  those  insurance  companies.  You 
wanted  them  watched  and  taken  care  of,  so  that  if  your  house  should 
bum  down  tomorrow  it  would  not  turn  out  that  the  company  was  in- 
solvent, or  out  of  the  state,  or  had  no  assets.  You  wanted  them  watched 
and  checked  up  on.  What  did  you  next  do?  Did  you  provide  for 
examination  of  those  companies  at  the  expense  of  the  state?  Did  you 
make  any  provision  as  to  how  the  insurance  commissioner  was  to 
perform  the  duties  of  watching  your  interests  and  how  he  should  be 
paid  for  it.  No,  you  got  cheap.  You  said,  "These  things  shall  be 
done,  Mr.  Commissioner,  but  all  the  pay  you  get  for  it  will  be  gotten 
from  the  insurance  companies.  They  will  foot  the  bill.  But  you  can 
charge  them  what  you  please  so  long  as  you  don't  charge  them 
anything  but  necessary  traveling  expenses  and  actual — a-c-t-u-a-1— 
expenses."  What  is  a  man's  actual  expense?  Come  on.  What  is  a 
man's  actual  expenses?  You  understand,  don't  you?  Now,  It  seems 
ridiculous — this  law  that  you  first  put  on  your  statute  books.  The 
actual  expenses  of  making  the  examinations  while  making  the  ex- 
aminations; the  necessary  traveling  expenses  and  the  adual  expensef 
attendant  upon  the  examination.  No  limit  to  it.  If  your  commissioner 
was  dishonest  enough  to  want  to  spend  the  spring,  or  the  winter,  or 
the  summer  in  New  York,  all  he  had  to  do  was  to  get  on  the  train 
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and  go  back»  we  will  say,  to  the  New  York  Mutual,  and  say,  "Gen- 
tlemen, I  have  come  to  examine  you.  I  am  stopping  over  at  the 
Waldorf-Astoria.  I  have  taken  a  suite  of  rooms  over  there  at  $20.00 
a  day.  I  will  examine  you  as  fast  as  I  can.'*  And  he  could  go  and 
come  and  go  and  come  and  go  and  come,  backwards  and  forwards 
from  the  office  of  the  Mutual  Life  Insurance  Company,  of  New  York,  an 
hour  or  two  today,  an  hour  tomorrow,,  for  three  months,  and  have  a 
good  time  in  New  York,  compute  the  ctctual  expenses  he  had  been  put 
to  while  making  this  examination j  what  he  had  spent  in  and  about 
maintaining  himself  in  having  a  good  time  while  he  was  examining 
from  day  to  day;  fixing  his  convenience  about  it — for  the  law  fixed 
none  for  him— presenting  his  bill  to  the  company— $1,200.00,  $1,500.00. 
The  company  say,  "I  won't  pay  it.  It  is  an  outrage."  He  comes  back 
home  and  cancels  its  authority  to  do  business  in  the  State  of  Wash- 
ington, and  he  is  justified  in  it  by  your  law.  He  has  obeyed  the 
literal  letter  of  the  law,  and  it  is  up  to  that  company  to  pay  that  bill 
or  stay  out  of  the  State  of  Washington,  according  to  the  demands 
and  directions  of  the  legislature  of  the  State  of  Washington.  Now. 
that  is  the  first  law  you  put  upon  your  statute  books.  That  is  the 
way  you  safeguarded  the  insurance  companies  from  any  wolfing  at  the 
liands  of  the  insurance  commissioner,  if  he  wanted  to  get  mean  and  did 
not  want  to  be  equitable.  To  get  away  from  the  extreme  case,  you  made 
it  possible  for  him  to  take  a  trip  East  any  time  he  saw  fit  at  the  expense 
of  an  insurance  company,  to  examine  that  company,  charge  all  the 
expenses  of  the  trip  for  himself  or  any  deputy,  and  it  was  a  legal, 
legitimate  charge  under  your  law.  No  protection  to  the  insurance 
company.  You  were  not  so  much  interested  in  the  poor  insurance  com- 
pany then  as  you  are  now;  and  the  fiat  rate  proposition  that  grew  out  of 
your  law,  grew  out  of  the  commissioner's  equitable  administration  of 
that  law.  Did  not  cut  much  ice — those  insurance  companies — then, 
with  the  legislature  of  the  State  of  Washington,  as  long  as  the  legis- 
lature was  putting  the  expense  of  the  examination  of  these  people 
upon  themselves.  Now  then,  we  work  along  a  little  further.  What  is 
your  condition?  In  1903  you  wanted  something  else — you  of  the  legis- 
lature. I  will  read  all. of  these  laws  to  you  by  and  by.  You  said. 
**We  are  going  to  regulate  fraternal  insurance.  We,  the  legislature, 
are  going  to  grab  these  fraternal  boys."  Now,  I  am  not  going  to  stop 
to  tell  you  the  history  of  that  legislation.  I  guess  we  all  have  one  or 
more  policies  in  the  fraternal  organizations  throughout  the  country, 
and  we  know  that  they  are  good  policies;  that  they  cost  a  lot  less 
money  than  our  regular  old  line  insurance  does  and  we  notice,  as 
our  friends  drop  off,  they  pay  just  as  promptly.  I  am  not  going  to 
stop  to  go  into  the  history  of  the  mutual  and  stock  boys;  those  came  to 
you  and  told  you  their  woes  and  wanted  you  to  get  these  fraternal 
boys  into  camp.  You  reached  out  and  got  them  and  put  them  under  the 
charge  of  the  Insurance  commissioner,  and  you  gave  your  insurance 
commissioner  the  authority  to  put  them  out  of  business  the  same  as 
he  could  a  mutual  or  a  stock  company,  and  you  made  them  put  up  a 
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fee  to  do  business  in  your  state,  or  to  maintain  a  lodge  in  your  state. 
And  what  else  did  you  do  about  them?  Now,  remember  what  I  am 
talking  to  you  about;  I  am  speaking  of  these  legislatures  gone  by.  I 
don't  know  whether  you  were  all  members  of  fraternal  organizations, 
or  had  it  in  for  stock  companies,  or  mutual  companies,  that  you  had 
given  the  commissioner  permission  to  plunder  at  will,  as  they  do  in 
New  York.  If  you  go  down  stairs  into  the  commissioner's  library, 
you  will  get  the  report  of  the  New  York  investigation  of  the  Mutual 
Life  Insurance  Company,  of  New  York,  where  a  bill  was  made  by  the 
commissioner  of  the  State  of  New  York  for  his  examination  of  $5,472.00. 
That  is  what  they  paid  the  commissioner  of  insurance  of  the  State  of 
New  York  to  examine  that  one  company,  for  actual  expenses,  they 
having  the  actual  expense  law  the  same  as  you  have  in  this  state. 
That  was  the  statement  of  the  Mutual  Life.  Now,  notwithstanding 
that  in  1895  you  had  given  the  sliding  scale  to  your  commissioner  to  help 
himself  to  his  actual  expenses  from  any  company  whenever  he  wanted 
to  make  a  visit  or  go  to  it  to  make  examination,  and  it  did  not  make 
any  difference  how  much — the  company  had  to  pay  or  go  out  of  busi- 
ness in  the  state.  Whether  it  was  because  you  were  all  fraternity 
men  or  not,  you  swapped  horses,  you  cut  out  the  protection  to  the 
insurance  department  and  you  put  it  over  onto  the  fraternal  com- 
panies, and  this  is  what  you  say;  this  is  all  you  say. 

This  is  one  of  the  acts  of  the  legislature — I  am  reading  from  a 
pamphlet — "Fraternal  Beneficiary  Associations" — Laws  of  1903;  sec- 
tion 1,  page  145.  I  am  reading  from  section  4,  ptige  358,  Laws  of  1901 
"Any  association  doing  business  under  this  act  shall  be  permitted  to  do 
business  upon  filing  annually  with  the  commissioner  of  Insurance  of 
this  state  the  certificates  of  authorization  of  the  insurance  department 
of  the  state,  province  or  territory  in  which  it  was  incorporated  or 
organized:  Provided,  however.  In  case  of  failure  to  file  such  certificate 
by  any  such  association,  or  in  case  the  commissioner  of  insurance  shall 
deem  it  necessary" — that  is  your  commissioner,  the  commissioner  of 
the  State  of  Washington — "he  shall  have  power  to  examine  either  per- 
sonally or  by  some  person  designated  by  him" — anybody  he  wants  to 
designate;  he,  the  commissioner  of  insurance  (not  the  deputy  insur- 
ance commissioner,  but  the  commissioner  of  insurance)  or  any  one 
he  may  appoint — "into  the  condition,  affairs,  character,  business 
methods,  accounts,  books  and  investments  of  such  association  at  its 
home  office,  which  such  examination  shall  be  at  the  expense  of  the 
association.  The  amount  thereof  shall  not  exceed  $200.00  in  associa- 
tions with  no  reserve  or  emergency  fund,  and  $400.00  for  associations 
with  a  reserve  or  emergency  fund." 

Now,  that  is  all  the  law  there  is  in  your  fraternal  Insurance  laws  of 
1903,  which  was  passed  eight  years  after  the  insurance  law  that  you 
are  questioning  here  of  itemized  expenses;  eight  years  afterwards 
you  passed  that  law,  leaving  the  other  one  Just  as  it  was,  making  no 
change  in  it  at  all.  And  you  said  to  your  insurance  commissioner: 
"Now   here,   Mr.   Commissioner,  you  take  charge  of  these   fraternal 
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companies  and  you  see  that  they  are  kept  up  to  date,  and  if  anything 
shows  here  that  don't  look  right,  you  can  examine  them — part  of  your 
official  duties — ^and  protect  the  policy-holders  of  the  State  of  Wash- 
ington in  the  fraternities  that  are  doing  business  in  this  state;  but 
no  matter  where  they  are,  how  much  times  it  takes  you,  don't  charge 
them  but  $200.00.  It  don't  make  any  difterence  if  it  costs  you  $500.00 
to  go  up  to  Montreal,  Canada,  or  down  to  New  Orleans,  or  Jackson- 
ville, Florida,  or  New  York  City,  or  if,  even  after  you  get  to  the  home 
office,  you  have  to  visit  half  a  dozen  other  of  the  subordinate  lodges; 
you  do  the  work  necessary  to  see  that  these  people  are  up  to  standard; 
but  don't  you  charge  them  but  $200.00."  Getting  pretty  cheap,  weren't 
you?  Pretty  cheap  proposition,  wasn't  it,  to  say  to  the  commissioner: 
"You  have  certain  duties  to  perform;  perform  them  or  we  will,  pre- 
sumably, impeach  you  for  malfeasance  in  office,  by  reason  of  neglect 
of  official  duty,  if  you  don't  perform  the  duty;  and  if  you  do  perform  the 
dut3^,  no  matter  if  it  costs  you  $500.00,  you  pocket  the  loss.  Tou  shall 
not  charge  the  company  but  $200.00.  That  is  all  you  get."  But  you 
said  in  your  ultimatum  to  him,  ''We  won't  limit  you.  You  can  collect 
1200,  and  we  won't  ask  you  what  you  do  with  it  We  won't  require  you 
to  itemize  anything,  and  we  won't  require  any  itemized  statement  from 
you.  We  won't  require  any  statement  as  to  what  you  did  in  reference  to 
the  examination.  We  will  simply  say  you  must  only  charge  $200,  so 
you  take  the  $200,  whether  you  do  a  thousand  dollars'  worth  of  work 
or  whether  you  do  ten  dollars."  This  is  what  your  law  says:  He  shall 
go  and  examine  them  whenever  he  deems  it  necessary,  but  he  shall  not 
charge  but  $200. 

Now,  what  is  the  situation  that  confronts  your  ex-offlcio  insurance 
commisslQner?  Your  insurance  commissioner  has  been  down  east.  He 
has  examined  a  lot  of  companies.  He  has  pro  rated  the  expenses  and 
charged  it  around  among  them.  Instead  of  sticking  one  company  for 
the  whole  cost  of  going  east  and  the  necessary  traveling  expenses,  and 
then  going  to  the  other  companies  and  letting  them  off  with  Just  the 
actual  expenses  while  there  in  New  York,  he  prorated  around  among 
them.  Do  you  think  that  was  extortion?  Do  you  think  it  was  in- 
equitable? Do  you  think  it  Was  right?  What  would  you  have  done. 
Brother  Lee,  under  the  law  in  making  that  New  York  visit?  Would 
you  have  charged  the  first  company  you  came  to  your  traveling  ex- 
penses, and  the  amount  of  the  examination  added — traveling  expenses 
and  your  actual  expenses,  and  collected  all  before  you  went  to  the 
next  company,  and  then  when  you  came  to  the  next  company  simply 
charged  them  the  actual  expenses  of  examining  them,  because  you  were 
already  in  New  York,  so  that  the  first  fellow  got  hit  for  nine-tenths 
of  the  whole  cost,  or  would  you  have  prorated  it?  They  prorated  it 
rightfully,  according  to  the  theory  of  the  honorable  attorney  general's 
office;  and  according  to  the  board  of  managers  they  were  guilty  of 
extortion.  I  don't  know  whom  they  extorted — whether  it  was  the  fel- 
low who  should  have  footed  the  bill  for  traveling  expenses,  because  he 
was  the  first  one  they  came  to,  or  whether  it  was  the  fellow  who 
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wouldn't  have  to  pay  the  bill  because  the  other  fellow  had  paid  it. 
It  was  extortion  under  the  theory  of  the  prosecutor's  office.  They  pro- 
rated it,  and  I  think  rightfully — diylded  it  up  among  the  companies. 
Now,  the  experience  of  these  trips  was  that  two  hundred  dollars, 
where  several  companies  were  examined,  was  a  pro  rate  of  the  actual 
expense,  and  that  $200.00  each  would  reasonably  cover  the  trip,  or- 
dinarily, to  examine  a  company,  where  other  companies  could  be  taken 
into  consideration  on  the  trip;  but  that  if  one  company  only  had  to  be 
examined  upon  such  a  trip,  that  $200  would  not  cover  the  bill. 

At  the  same  time,  how  about  these  fraternal  companies?  *'Well," 
said  they,  "we  are  limited  to  $200  there.  The  state  says  if  it  costs 
any  more,  we  yet  have  to  do  the  work,  and  if  it  costs  any  more,  we 
have  to  pay  the  difference  ourselves."  Hence  I  contend  that  Schively 
was  right;  that  the  fiat-rate  proposition  was  not  talked  over  after  the 
return  from  Atkinson's  offlse,  but  that  it  was  talked  over  before,  and  in 
Atkinson's  office,  and  that  Atkinson  admits  it — ratified  it.  There  is  no 
question  under  his  testimony  that  he  did  not  ratify  the  advance  fee, 
but  I  say  his  testimony  shows  that  he  ratified  the  fiat  rate  and  that  he 
made  the  ratification  at  that  time,  hazy  as  his  recollection  is,  and  as 
hard  as  it  is  for  him  to  remember,  and,  reluctantly  as  he  testified,  he 
did  testify  enough  to  justify  John  Schively  in  the  truth  of  his  state- 
ments; and  that  he  does  not  deny  those  statements  of  Schively's.  Now. 
let  us  see.  I  have  here  the  testimony  of  Attorney  General  Atkinson,  as 
reported  and  extended  by  the  reporters  who  are  reporting  this  cause. 
Now,  remember  Schively  says  that  they  explained  to  Atkinson  that  it 
was  impossible  for  any  of  the  office  force  to  go  east  on  examinations,  and 
that  they  would  like  to  erect  some  barrier  to  prevent  wildcat  com- 
panies from  coming  in;  that  it  had  been  suggested  that  they  put  up  a 
fiat  rate  admission  fee  to  be  collected  in  advance  to  cover  future  ex- 
aminations, and  they  wanted  to  know  whether  that  would  be  a  vio- 
lation of  the  law  or  not.  Atkinson  remembers  little  or  none  of  that 
testimony.  Schively  says  that  he  did;  Schively  says — and  he  was 
grilled  unmercifully  regarding  it  on  cross-examination — that  he  got 
the  impression  from  Atkinson  that  it  would  be  perfectly  legal  to 
charge  this  fee.  At  any  rate,  the  construction  put  by  Mr.  Nichols  and 
himself  upon  those  laws  was  that  by  charging  the  $200  fee  they  would 
be  safe  both  as  to  fratemals  and  as  to  stock  companies,  and  as  to 
mutuals,  and  that  if  there  was  to  be  any  balance  it  would  be  in  their 
favor  and  not  against  them.  Now,  gentlemen,  is  the  desire  to  keep  on 
the  right  side  of  the  ledger  while  obeying  the  law  and  carrying  out 
the  orders  of  the  law  extortion  or  graft?  Does  the  fact  that  a  part  of 
this  body,  coming  here  in  extraordinary  session  to  perform  a  duty, 
collect  ten  cents  per  mile  mileage,  who  this  same  year  in  January,  1909, 
received  ten  cents  a  mile  mileage,  because  such  law  was  fixed  by  the 
constitution  in  the  days  of  the  state  coach  and  steamboats,  and  still 
in  the  law  and  constitution,  make  them  guilty  of  extortion,  because 
they  took  that  ten  cents  a  mile  again  when  they  came  to  this  legislaturef 
Senator  Piper  came  here  actually  for  three  cents  a  mile,  while  he  is  col- 


Digitized  by 


Google 


IMPEACHMENT  PROCEEDINGS  733 


lectins  ten  cents  a  mile  and  five  months  afterwards.    Coming  back  here 
after  having  had  mileage  to  come  In  January,  and  having  seven  cents 
per  mile  of  that  mileage  left.    Is  he  extorting  or  grafting  the  State  of 
Washington  in  taking  ten  cents  again  for  the  extra  session?  No;  because 
the  law  gives  it  to  him.  Why,  no;  it  is  neither  morally  or  legally  wrong. 
It  is  a  drain  on  the  poor  taxpayer  that  you  talk  so  much  about.     It 
costs  him  twenty  cents  a  mile  to  bring  you  here  and  send  you  home 
again  when  it  only  costs  you  six  cents,  but  he  gave  it  to  you  and  it 
is  yours  legally  and  it  is  yours  morally,  and  it  is  yours  rightfully,  and 
you  cannot  be  impeached  for  taking  it,  although  you  are  paid  fourteen 
cents  a  mile  from  wherever  you  come  that  is  not  necessary.     It  was 
not  a  necessary  expenditure.     You  had  your  per  diem  besides,  but  it 
is  still  the. law,  and  you  are  entitled  to  it  and  nobody  questioning  it. 
It  is  only  being  used  as  an  example  for  the  purpose  of  construing  con- 
ditions of  your  laws  that  I  told  you  about,  confronting  your  insurance 
commissioner,  when  you  told  him  he  should  examine  fraternals  for 
$200  and  no  more;  only  take  actual  expenses  from  stock  and  mutuals — 
exampling  the  situation  you  put  him  up  against.  Tou  didn't  say  to  him, 
"In  case  you  legitimately  have  to  spend  more  money,  we  will  reimburse 
you   from  the  state  treasury."     No,  no,  nit.     Nothing  of  that  kind. 
"There  is  the  law,  Mr.  Commissioner;    work  out  your  salvation.     If 
you  lose  money,  we  can't  help  It    We  are  not  going  to  guarantee  you 
anything.    You  do  this  work  or  you  give  up  the  Job.  and  you  take  that 
pay  or  you  give  up  the  job.    Your  trouble  don't  bother  us  a  bit.    Run 
along."    That  was  the  situation  in  this  insurance  office  on  that  day  and 
that  hour  when  the  attorney  general  was  called  in.     Now,  there  is 
something  peculiar  in  all  of  this,  before  we  come  to  Mr.  Atkinson's 
testimony — something  a  little  peculiar.     This  law  of  1905   fixes  the 
charges  to  be  made  against  mutual   and  stock  companies,  which  is 
section  8  of  the  Laws  of  1895,  saying,  "That  the  expenses  of  every 
examination  or  other  investigation  of  the  affairs  of  any  organization, 
pursuant  to  the  authority   conferred   by   the   provisions   of   this  act, 
shall  be  borne  and  paid  by  the  corporation  so  examined.     No  charge 
shall  be  made  for  any  examination  of  insurance  organizations  except 
for  necessary  traveling  and  other  actual  expenises  incurred.    All  charges 
for  making  examinations  shall  be  presented  in  detail  and  shall  be  paid 
by  the  organization  examined.     Should  payment  be  refused,  the  bill 
shall  be  approved  by  the  commissioner,  audited  by  the  state  auditor 
and  paid  on  his  warrant  drawn  in  the  usual   manner  on  the  state 
treasurer  to  the  person  making  the  examination,"  etc. 

Now,  this  is  a  little  peculiar.  You  lawyers  here  in  the  Senate 
agree  with  me  instantly  that  under  proper  statutory  construction  this 
language  is  directory.  It  is  not  mandatory.  Furthermore,  nowhere  in 
the  act  is  there  any  attempt  to  make  any  specific  penalty  or  penalize  the 
violation  of  it.  Now,  the  peculiarity  about  it  that  I  am  going  to  direct 
your  attention  to  occurs  in  examining  this  testimony  of  Attorney 
General  Atkinson.  Notwithstanding  his  bad  memory,  and  all  that,  he 
discovered  these  features  of  the  law  and  discussed  them  with  the  in- 
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surance  commissioner  and  tacitly  told  him  that  he  would  not  be  vio- 
lating any  law  if  he  put  the  flat  rate  on  it.  If  your  attorney  general 
told  your  commissioner  that  he  acted  correctly,  are  you  going  to 
punish  the  commissioner?  Are  you  going  to  oust  a  man  from  office, 
whether  he  was  ofl&cer  or  deputy?  Are  you  going  to  taint  him  with  a 
sentence  that  destroys  his  citizenship  and  marks  him  an  outcast? 
Are  you  going  to  visit  the  full  punishment  of  impeachment  upon  a  man 
who  has  acted  upon  the  knowledge — ^the  supposed  legal  knowledge, 
of  your  attorney  general — an  oflBcer  that  your  law  says  is  provided  to 
guide  and  direct  and  advise  him?    Let  us  see  if  he  did. 

By  the  President:     The  court  will  take  a  recess  for  fifteen  minutes. 

Upon  reconvening,  the  following  proceedings  were  had: 

By  Mb.  Israel:  If  the  court  please,  and  gentlemen  of  this  court, 
when  the  gavel  fell  for  a  (to  me)  very  agreeable  recess,  I  had  Just 
reached  that  point  where  I  was  about  to  take  up  the  testimony  of  At- 
torney General  Atkinson;  all  that  I  had  said  prior  to  then  being  that 
which  I  wished  to  say  preparatory  to  my  attempt  to  make  good  my  as- 
sertion that  at  the  time  these  oflBcers  visited  the  attorney  general  they 
were  in  a  quandary,  not  of  their  own  making,  but  as  the  result  of  the 
legislation  that  had  been  placed  upon  the  statute  books  by  the  past 
legislatures  in  regard  to  the  duties  of  this  office.  Now,  I  desire  to 
approach  this  testimony  with  the  mind  of  every  senator  centered  there- 
on, if  I  can  get  that  concentration  and  attention,  that  would  be  so 
concentrated  if  he  was  for  the  first  time  hearing  these  charges  as  they 
have  been  made  from  the  witness  stand — utterly  divorced  from  the 
condition  of  mind  that  existed  in  those  same  senators  when  they  came 
here  and  were  sworn  to  try  this  cause.  I  take  it  now  that  it  is  useless 
to  approach  this  testimony  without  we  can  put  that  all  behind.  Let  us 
say  now  that  John  Schively  before  he  was  impeached  was  tried  at 
the  bar  of  public  opinion,  as  manufactured  by  certain  newspapers, 
condemned  by  those  newspapers,  adjudged  guilty,  and  the  question,  so 
far  as  they  were  concerned,  closed.  Let  us  put  it  behind  us,  as  you 
agreed  to  do  with  that  oath,  when  you  undertook  this  trial.  Let  us 
forget  it  and  stick  to  this  testimony  as  we  have  agreed  to  do.  Let  us 
carry  in  mind  the  conditions  confronting  the  secretary  of  state  and  his 
deputy  when  they  sought  this  advice,  and  let  us  carry  in  mind  what 
Schively  has  testified  was  the  object  to  be  obtained  and  the  relief  to  be 
sought  and  the  policy  to  be  worked  out  when  they  went  to  the  attorney 
general.  When  I  put  this  witness  on  the  stand  I  put  him  there  with 
the  full  realization  he  was  not  a  willing  witness — that  he  would  much 
prefer  that  he  be  excused,  that  all  be  undone  (if  it  could  be)  that  he 
had  done — but  I  put  him  there  with  the  idea  that  if  he  were  forced  to 
testify  that  he  would  tell  the  truth,  but  also  with  the  notion  that  he 
was  not  going  to  tell  any  more  than  he  could  remember,  so  I  put  the 
questions  to  him  a  little  out  of  the  ordinary.  He  is  a  lawyer.  After 
identifying  him  and  his  profession  and  his  residence  and  fixing  the 
fact  that  from  1905  to  1908  inclusive  he  had  been  attorney  general  of 
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this  state,  this  was  the  question:    "During  that  period  do  you  remember 
the  circumstance  of  being  asked  as  attorney  general  by  Commissioner 
Nichols,  the  then  secretary  of  state,  and  this  respondent,  John  Schively, 
as  to  their  rights  to  collect  at  the  time  of  application  of  foreign  in- 
surance companies  to  enter  the  state  a  fee  for  examination,  a  fee  to 
be  paid  in  advance?"    Is  the  question  clear?    Is  it  intelligent?    Does  it 
apprise  the  witness  of  what  he  is  called  upon  to  answer,  either  directly 
or  indirectly?    Does  it  apprise  the  witness  that  he  must  say  (if  he  has 
any  conscious  recollection)  whether  he  did  or  did  not  give  such  advice? 
The  answer  was:     "Yes,  I  remember  a  consultation  of  the  matter." 
"Q.  In  that  consultation  and  during  the  facts  that  were  stated  to  you 
by  reason  of  those  matters,  did  you  advise  them  that  they  could  make 
such  advance  collections  without  violating  the  law?"    What  advance 
collections^ — deposits  requiring  with  applications  of  foreign  insurance 
companies  to  enter  the  state  and  examinations  to  be  paid  for  in  advance. 
But  to  consider  the  question — again:  "In  that  consultation  and  during 
the  facts  that  were  stated  to  you  by  reason  of  these  matters,  did  you 
advise  them  that  they  could  make  such  advance  collections  without 
violating  the  law."    Answer:  "Yes,  sir;  that  was  the  resulting  inference 
of  the  consultation."    First  attempting  to  deny,  but  the  answer,  being 
made — reluctantly  admitted,  but  nevertheless  admitting  that  they  had 
a  right,  from  what  he  said,  to  infer  that  they  could  make  that  col- 
lection in  advance.    The  next  question:  "At  the  time  you  had  under 
consideration  the  insurance  law  of  the  state  that  governed  the  ex- 
amination of  companies,  did  you  not.  General?"    Is  that  plain?    Did  you 
have  under  consideration  when  you  were  giving  this  advice,  the  in- 
surance laws  of  this  state  regarding  the  examination  of  companies? 
Answer:  "Yes,  sir."    Now,  this  particular  question,  asked  for  a  purpose: 
"You  gave  in  arriving  at  the  opinion  that  such  collections  could  be 
made — ^you  gave  to  the  law  the  broadest  interpretation  it  would  permit?" 
— one  lawyer  talking  to  another  on  the  construction  of  the  statutes. 
Answer:  "Yes,  sir,  I  did."    Now  comes  the  question  that  shows  to  my 
mind,  and  it  ought  to,  in  my  opinion,  show  to  the  mind  of  every  man 
who  is  inclined  to  be  fair  in  this  matter  and  give  justice  where  it  is 
due,  an  admission  of  Mr.  Atkinson  that  he  not  only  advised  the  col- 
lection of  the  fee  in  advance  for  companies  coming  in  as  being  per- 
fectly legal,  but  that  he  ratified  the  question   running  through  the 
minds  of  Sam  Nichols  and  Schively  as  to  whether  they  could  put  the 
flat  rate  basis  on  everybody — fraternal,  stock  or  mutual — ^notwithstand- 
ing the  language  in  the  stock  and  mutual  paragraph  of  the  necessary 
traveling   and   actual   expenses.     Believing   in   my   heart   that   John 
Schively  told  me  the  truth  when  he  said  that  it  was  under  the  advice 
of  Atkinson,  I  purposely  framed  this  question  to  the  witness,  that  I 
knew  was  testifying  with  reluctance  and  would  not  testify  if  he  could 
help  himself.    I  asked  him  this  question:     "You  regarded  the  clause  in 
that  law  as  to  itemized  statements  as  being  directory  rather  than 
mandatory,  did  you  not."    Answer:   ''Yes,  sir,**  Now,  there  is  nothing 
in  that  law  referring  to  advance  fees.     He  did  not  need  the  law  to 
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determine  the  right  to  collect  advance  fees  at  the  time  of  the  admission 
and  make  the  examination  afterwards.  The  common  law  forbidding^ 
the  collection  of  fees  in  advance  for  services  to  be  pertormed  did  not 
obtain  in  the  State  of  Washington.  Everybody,  lawyers  and  every  one, 
know  that  Judge  Presby  ruled  it.  As  I  said,  I  am  not  going  to  dignify 
the  argument  to  the  contrary  by  producing  any  books.  Atkinson  knew 
it.  Atkinson  did  not  have  to  look  at  the  insurance  law  to  settle  that 
question;  but  if  there  was  a  discussion  of  the  flat  rate  as  against  the 
directions  of  the  statute  of  necessary  and  actual  expenses,  it  then  be- 
came necessary  to  construe  the  law,  as  to  whether  it  was  mandatory  or 
directory.  This  unwilling  witness  tells  me  that  he  did  construe  that 
law.  Listen  again:  **At  the  time  you  had  under  consideration  the  in- 
surance laws  of  the  state  that  governed  insurance  companies,  did  you 
not.  General?"  Answer:  "Yes,  sir."  "You  gave,  in  arriving  at  the 
opinion  that  such  collections  could  be  made — you  gave  the  law  the 
broadest  interpretation  it  would  permit?"  Answer:  "Yes,  sir,  I  did.** 
"You  regarded  the  clause  in  that  law  as  to  itemized  statements  as  being 
directory  rather  than  mandatory,  did  you  not?"  Answer:  "Yes,  sir." 
Now  then.  I  am  ready  to  ask  the  clinching  question  that,  if  he  answers 
in  the  affirmative,  puts  him  on  record  as  being — as  having  advised  that 
a  flat  rate  could  be  charged  without  violating  any  law — no  matter  how 
faulty  his  recollection,  no  matter  how  hard  he  wants  to  get  away  from 
testifying.  Question:  "You  also  was  doing  the  law" — ^the  stenographer 
has  it  "doing";  I  didn't  use  that  word — "and  was  considering  It;  were 
you  then  of  the  opinion  that  the  matter  of  the  detailed  statement  was 
a  matter  rather  between  the  insurance  commissioner  and  the  insurance 
company,  rather-  than  the  State  of  Washington,  which  had  nothing  to 
do  with  it?  That  is  true,  is  it  not?"  Answer:  "Yes,  sir;  I  believe  it 
would  be."  Did  John  D.  Atkinson  advise  Secretary  Nichols  and  his 
deputy  that  they  could  put  on  the  flat  rate  in  the  face  of  the  itemized 
statement  because  the  itemized  statement  law  was  a  more  directory 
law  and  not  mandatory,  without  penal  character,  with  which  the  state 
had  nothing  to  do,  and  was  a  matter  between  the  insurance  companies 
and  the  commissioner  only?  Did  he  so  advise  them?  If  he  did  not. 
what  did  he  mean  by  this  last  answer.  He  is  an  intelligent  man.  He 
has  held  a  high  office  in  this  state.  He  has  directed  your  attorney 
general's  office  for  four  years.  No  one  has  heard  of  opinions  going  out  of 
that  office  not  being  up  to  the  standard  during  those  four  years.  He 
is  above  the  average  intelligence — trained  in  the  law.  What  did  John 
Atkinson  have  in  mind  when  he  made  these  reluctant  answers?  What 
was  he  construing  the  itemized  feature  of  the  law  for?  It  was  not 
necessary  in  determining  the  question  of  advance  fees  for  examinations. 
Why  was  he  determining  it  was  directory,  Mr.  Bryan,  rather  than 
mandatory — a  matter  that  was  between  the  insurance  company  and  the 
insurance  commissioner,  and  not  the  public,  if  he  was  not  construing 
the  flat  rate?  Now,  we  are  trying  this  case  (you  and  I,  at  least)  as  if 
we  were  in  the  superior  or  supreme  courts,  under  our  oaths  as  lawyers. 
Extortion  is  to  be  committed  by  a  corrupt  act,  and  if  the  act  is  under 
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the  advice  of  the  legal  adviser  of  the  state,  Is  It  yet  a  crime,  If  the 
legal  adviser  has  advised  the  act,  or  Is  John  Atkinson  a  pitiable  fool? 
What  was  John  Atkinson  talking  about  mandatory  and  directory  laws 
as  to  an  Itemized  statement  for  if  he  was  not  advising  as  to  the  legality 
of  the  flat  rate?  I  know  he  forgets  the  conversation.  I  know  he  didn't 
recall  what  Schlvely  recalls  occurred  there.  I  know  he  testified  that 
he  was  jerked  before  the  committee  at  the  time  this  thing  was  hissing 
and  seething  hot  In  these  newspapers.  And  after  the  headlines  had 
been  run  in  the  newspapers  heralding  that  Schlvely  had  accused  him 
of  being  the  author  of  the  flat  rate,  and,  without  Schlvely  being  there 
or  his  attorney  being  there,  he  was  examined  before  this  committee  and 
his  testimony  there  sprung  on  him  by  Lee.  I  jerked  him  on  the  stand 
here  to  testify,  when  they  didn't  and  I  didn't  know  what  was  coming; 
but  I  put  him  there.  I  made  up  my  mind  that  I  would  go  down  and 
get  these  facts  if  it  was  in  the — if  it  was  a  human  possibility — before 
they  could  be  headed  oft.  There  you  are.  **You  also  were  of  the  opinion 
that  the  matter  of  the  detailed  statement  was  a  matter  rather  between 
the  Insurance  commissioner  and  the  insurance  company  than  the  State 
of  Washington,  which  had  nothing  to  do  with  it?  That  is  true,  is  it 
not?"  Answer:  "Yes,  sir;  I  believed  it  would  be."  Then  he  was  cross- 
examined  by  Mr.  Lee.  He  said,  to  the  best  of  my  recollection,  it  occurred 
in  January,  1907.  He  had  said  that  before.  Schlvely  says  positively  it 
occurred  In  1905,  when  he  was  attorney  general.  We  can  here,  without 
even  taking  the  rule  of  reasonable  doubt  for  the  benefit  of  the  defendant, 
say  as  against  the  positive  statement  of  1905  and  the  qualified  recol- 
lection of  1907,  that  under  the  whole  record  and  the  date  when  they 
commenced  charging  the  flat  rate,  and  advance  fee,  that  was  in  1905, 
without  doing  any  violence  to  the  evidence.  Now,  Mr.  Lee  adroitly 
faced  him  with  what  they  had  drawn  out  of  him  before  the  committee 
when  they  had  sent  for  him  after  the  newspapers  had  blazoned  him  as 
a  guilty  man.  Schlvely  swears  before  the  committee  that  John  At- 
kinson was  the  man  that  had  advised  the  flat  rate.  John  Atkinson 
rushes  to  Olympia  and  gets  on  the  stand  and  testifles.  Lee  has  the  tes- 
timony and  he  flashes  it  on  him,  and  he  has  to  admit  that  he  said  all  of 
these  things  that  Mr.  Lee  will  read  to  you  when  he  comes  to  close 
the  case,  and  which  I  shall  briefly  read  to  you  in  a  moment,  but  after 
he  had  gotten  all  through,  Lee  makes  him  say,  "I  don't  know  why 
John  did  this;  if  I  said  advice,  I  will  say  here  I  regarded  it  then  as 
more  or  less  of  an  informal  talk,  because  when  we  gave  advice  we  gave 
it  in  writing."  John!  John!  John!  You  were  the  attorney  general, 
and  you  were  asked  as  the  attorney  general,  and  you  replied  as  attorney 
general,  and  It  is  idle  and  futile  to  say  now  that  if  your  advice  was 
wrong.  It  wasn't  an  opinion  because  it  wasn't  in  writing.  We  won't 
even  attempt  here  to  say  that  you  meant  that  at  all,  that  you  meant  to 
say  it  was  not  responsive  to  what  you  told  Mr.  Schlvely  because  you 
didn't  put  it  in  writing;  we  won't  allow  you  to  set  any  such  precedents 
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for  your  successor  or  his  assistants;  not  that  they  ever  would  claim  it; 
for  my  young  friend  here,  if  he  were  ever  called  upon  the  witness 
stand  to  testify,  to  put  a  construction  on  the  law,  either  in  the  gutter 
or  on  the  street,  or  sitting  in  a  chair  in  the  elevator,  he  would  not 
go  upon  the  witness  stand  and  say  that  it  was  not  his  opinion,  it  was 
not  advice,  because  he  did  not  put  it  in  writing.  No,  he  will  never  do 
that.  We  will  be  more  charitable  to  John  than  to  say  that  he  meant 
that,  even  under  the  stress  of  his  cross-examination.  A  lawyer's  word 
to  his  client,  be  that  client  in  the  humble  walks  of  life  and  the  lawyer 
promulgating  the  law  for  his  bread  and  butter,  or  be  the  client  one  of 
the  high  officers  of  a  great  state  and  the  lawyer  its  attorney  general, 
when  he  speaks  the  word  in  answer  to  the  question,  he  gives  the  advice 
— we  all  know  that.  So  after  this,  after  Mr.  Lee  directed  attention  to 
all  of  this  testimony  in  the  record,  I  brought  him  back.  He  had  been 
hazy  before,  didn't  want  to  contradict,  so  I  said  to  him :  ''Although  your 
mind  is  hazy  regarding  this  matter,  your  recollection  is,  and  your  in- 
tention was,  they  would  gather  from  that  conversation  that  they  could 
make  an  examination  fee  charge  in  advance?"  Now,  he  had  been  wander- 
ing all  around  Robin  Hood's  barn  to  honestly  and  truthfully  avoid  the 
effect  of  this  testimony  before  this  committee.  They  had  all  had  a  shot 
at  him,  yet  he  says,  "I  presume  in  all  fairness  that  would  be  the  in- 
ference." Must  come  back  to  it — too  honest  and  too  truthful  to  lie — so 
he  says,  "I  presume  in  all  fairness  that  would  be  the  inference  that 
they  would  draw  from  what  I  told  them."  As  a  lawyer,  he  knows  what 
he  told  them,  though  hazy  now.  What  inference?  The  right  to  charge  a 
flat  fee. 

Now  then,  I  sat  there,  in  Mr.  Williams'  seat,  at  that  time  listening 
to  Attorney  General  Atkinson.  My  case,  my  defense,  my  justifica- 
tion, my  sense  of  the  righteousness  of  John  Schively's  position,  my 
sense  of  the  outrage  of  these  articles  of  impeachment  was  predicated 
upon  my  knowledge  of  what  John  Atkinson  should  testify  to;  and  I 
sat  there,  probably  the  most  interested  spectator  in  this  room,  know- 
ing what  he  had  testified  to  before  the  committee,  and  knowing  the 
truth ;  wondering  where  he  would  go  to  now ;  and  when  he  gave  me  that 
answer,  "Yes,  in  all  fairness" — that  he  presumed,  and  so  forth — I  took 
courage  to  push  another  step  further  in  the  establishment  of  the  truth. 
Question:  "And  your  recollection  does  serve  you,  you  said  what  you  did 
before  the  committee,  and  it  serves  you  now  that  there  was  some  discus- 
sion about  this  law  being  directory  and  not  being  mandatory  in  its 
scope?"  Answer:  "Yes."  So  then,  Schively  was  right,  and  Schively  told 
the  truth  in  the  beginning  when  he  said  that  they  advised  with  John 
D.  Atkinson  as  to  the  legality  of  a  flat  charge  in  the  face  of  the  itemized 
fee  bill.  Will  you  get  away  from  it  and  be  fair;  isn't  it  an  irresis- 
table  truth,  that  answer?  And  I  am  emboldened  to  push  on  as  to  this 
cross-examination:  "And  if  your  recollection  does  serve  you  at  that 
time  you  made  a  broad  construction  of  this  act  that  was  under  con- 
sideration?" Answer:  "I  have  so  stated"  Question:  "And  if  your  recol- 
lection does  serve  you  in  making  the  broad  interpretation,  you  made  it 
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with  the  proposition  that  there  was  no  way  in  this  matter,  no  other  way 
in  this  matter,  of  construing  it  other  than  a  matter  between  the  in- 
surance company  and  the  insurance  office,  rather  than  the  insurance 
office  and  the  public;  that  is  true,  is  it  not?"  Answer:  ''Certainly." 
That  is  his  answer. 

Now  then,  be  fair,  be  fair;  honest  to  yourself.    Be  honest  to  John 
Schively  and  to  yourselves  in  his  place.    Consider  the  situation  when 
Nichols  and  he  were  seeking  this  advice;  what  would  you  have  done 
under  similar  circumstances?    Be  fair.    Would  you  have  taken  your 
mileage  that  you  didn't  need  to  pay  your  actual  expenses?    Would  you 
have  taken  what  you  considered  the  law  gave  you  under  the  advice  of 
the  attorney  general?    Be  fair.     And  again  be  fair  when  it  comes  to 
vote  on  his  guilt  or  innocence.    Consider  the  whole  case — not  its  politi- 
cal complexion,  or  your  hatred  of  the  man.    Be  fair  and  follow  the  law 
is  all  I  have  asked  of  you ;  Just  the  law.    What  would  you  have  done  if 
confronted  with  this  situation  as  to  protecting  yourself  in  the  paying 
of  the  expense  incident  to  the  duties  of  your  office?    Whether  it  was 
drawing  ten  cents  a  mile  and  ride  on  a  three-cent-a-mile  rate,  or  whether 
it  was  fixing  a  rate  in  the  face  of  a  directory  statute,  that  did  not  in- 
terfere with  public  interests,  and  for  moneys  that  came  from  those  who 
could  afford  to  pay  it  and  were  willing  to  pay  it.     What  would  you 
have  done  under  the  circumstances?  Be  fair.    When  you  went  out  of 
Attorney  General  Atkinson's  office,  what  would  you  have  resolved  to 
do  regarding  the  future  examination  of  companies?    So  I  say  that  in 
the  beginning  the  condition  of  the  law  of  your  own  creation,   with 
which  you  surrounded  your  officer,  the  secretary  of  state,  coupled  with 
his  desire,  which  is  the  desire  of  every  one,  not  to  perform  a  duty, 
public  or  private,  at  a  personal  loss,  if  it  could  be  avoided,  verified 
by  the  advice  of  one  to  whom  he,  under  the  law,  and  to  whom  all  the 
state  officers  looked  to  give  the  law,  resulted  in  the  doing  of  the  things 
which  you  know  now,  as  the  highest  court  that  can  be  created  in  the 
commonwealth,  sitting  here  are  asked  to  condemn  as  a  wrong,  punish- 
able not  only  with  removal  from  office,  but  with  the  taking  away  of  the 
citizenship  of  the  man  who  did  it.    Is  it  fair?    Will  you  look  at  this 
matter  as  the  law  pictures  it  to  you?    Or  will  you  stick  with  the  **P.- 
I."  and  the  Tacoma  "Ledger?"    I  realize  that  it  is  a  hard  jolt  to  any 
man's  egotism  to  suddenly  wake  up  to  the  fact  that  he  has  been  bam- 
boozled and  imposed  on,  no  matter  who  did  the  bamboozling  and  the 
imposing. 

I  have  no  doubt  that  the  committee  that  conducted  this  examina- 
tion were  honest  in  their  every  intent  and  purpose,  were  honest  in  their 
labor,  were  honest  in  their  belief  that  they  were  reporting  an  offense 
when  they  reported  the  facts.  I  don't  believe  that  animus  or  pre- 
judice entered  into  their  discussion,  although  I  know  there  were 
bitter  influences  at  work.  I  know  there  was  about  the  doors  of  that 
eommittee  room  an  influence  calculated  to  warp  it  in  carrying  out  the 
policies  and  making  to  the  destruction  of  John  Schively.  There  came 
a  day,  though,  when  there  was  evidenced  to  me,  through  the  bald 
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statements  of  those  same  newspapers,  falsely  or  correctly  giving  an 
interview,  that  John  Schively  was  already  convicted  before  that  com- 
mittee, though  the  hearing  was  not  yet  completed.  Up  until  that 
time  John  Schively  had  stood  before  that  committee,  telling  nothing 
but  the  truth,  telling  that  committee  what  he  has  told  here,  freely  ad- 
mitting the  things  that  he  was  charged  with,  intending  when  It  was 
all  over  to  be  further  heard  by  his  counsel,  as  to  the  legality  or  il- 
legality of  his  acts  when  measured  by  the  law;  but  the  opportunity 
was  never  afforded.  The  day  and  the  hour  came  when  John  Schively 
had  to  stand  up  in  that  committee  and  refuse  to  furnish  further  info^ 
mation,  because  he  did  not  conceive  that  he  was  being  fairly  treated; 
and  then  you  know  the  rest  They  resigned  John  Schively.  They 
resigned  him  every  day,  and  up  to  the  last  hour  of  the  meeting  of  this 
extraordinary  session  of  the  legislature,  in  these  newspapers.  John 
Schively  stood  then  at  my  side  and  has  stood  there  since,  strong  in 
the  knowledge  that  if  his  right — the  facts,  the  law,  as  well  as  the  true 
facts — could  be  gotten  before  the  minds  of  a  body  that  were  unbiased, 
that  if  that  could  be  done,  he  would  be  acquitted. 

Now,  after  all  the  testimony — you  are  patiently  abiding  with  me, 
that  I  may  show  you  the  law  and  the  conditions;  and  were  I  to  stop 
here  and  now  with  these  simple  statements  and  pictures — the  condition 
arising  from  that  visit  to  the  attorney  general's  office — I  would  have 
said  enough  to  have  withstood  every  onslaught  of  the  eloquence  or 
sophistry,  and  would  have  acquitted  this  man. 

But  John  Schively  is  further  Justified.  There  is  yet  other  Justifica- 
tions measured  by  the  law.  Why.  it  was  said  by  the  manager  open- 
ing this  case,  and  said  by  some  of  these  newspapers,  that  Schively  is 
seeking  to  hide  behind  poor  old  Sam  Nichols  and  lay  all  of  the  blame 
upon  Sam  Nichols.  That  is  a  damnable  lie  on  the  part  of  the  news- 
papers— ^an  eggregious  error  on  the  part  of  counsel,  undoubtedly  led 
to  make  the  statement  by  that  same  damnable  newspaper  article. 
John  Schively  has  never  attempted  to  hide  behind  Sam  Nichols.  John 
Schively  will  never  deny  what  he  did  or  what  his  superior  officer 
did.  John  Schively  Justified  Sam  Nichols  in  these  charges  just  as 
much  as  he  Justified  himself,  and  from  the  same  standpoint,  so  far 
as  we  have  gone.  It  is  a  lie  and  the  evidence  shows  it  is  a  He;  and  it 
is  told  for  the  reason  that  upon  the  floor  of  this  Senate  there  may  be 
some  men  who  may  be  influenced  by  their  friendship  to  Sam  Nichols 
to  do  this  man  injury.  That  is  the  nastiness  of  it  all.  It  Isn't  neces- 
sary for  me  to  say  what  the  influences  were  that  drove  Sam  Nichols  to 
his  resignation.  Tou  all  know.  He  didn't  stand  the  onslaught  of  your 
committee  that  Schively  did.  I  know  not  who  advised  him  as  to  his 
course,  but  he  was  badly  advised,  and  it  left  him  in  a  position  that  there 
was  nothing  for  him  to  do  but  resign.  But  Schively  has  always 
stated  from  the  beginning  that  which  worried  my  young  friend  and 
his  associates  so  much,  and  which  I  am  going  to  reach  now:  the  fact 
that  Schively  had  a  double  defense;  that  even  if  he  could  not  be 
absolutely  Justified  under  the  law  for  what  he  did  under  the  adTlce 
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of  tbe  attorney  generars  office,  even  if  the  things  that  he  did  were 
criminal  and  wrong,  even  if  it  were  said  to  be  extortion,  that  no  punish- 
ment could  be  meted  out  to  him  by  the  Senate  sitting  as  a  court  of 
impeachment;  that  he  was  not  at  the  time  an  officer.  [To  Mr.  Lee.] 
Please  make  a  memoranda  of  that  when  you  come  to  close  this  case; 
A'eview  the  authorities  that  I  am  going  to  give  this  Senate.  Tour 
manager  has  stated  in  his  opening — and  I  am  going  to  presume  now 
that  there  is  going  to  be  no  more  Judicial  somersaulting — your  man- 
ager has  stated  in  the  opening  that  John  Schively  was  an  officer;  that 
the  law  is  that  a  public  officer  may  be  removed  for  offenses  committed 
while  in  his  office,  or  for  offenses  committed  during  the  prior  term 
of  office.  Tour  manager  has  then  admitted  for  you  that  you  do  not 
charge  a  single  act  or  misdemeanor  against  John  Schively  in  the 
office  of  state  insurance  commissioner,  as  organized  on  the  13th  of 
January,  1909,  but  that  by  virtue  of  his  having  been  an  officer  in  the 
former  administration  of  the  office  of  insurance  commissioner,  that 
he  can  be  tried  for  removal,  and  be  removed  from  this,  his  present 
office,  and  first  election  thereto,  by  reason  of  his  offense  as  an  officer 
in  the  other  term.  I  have  not  conceded  It — not  conceded  that  that  was 
the  law — that  is,  that  a  man  can  be  removed  from  office  for  offenses 
committed  at  a  past  term  of  oiOBce;  but  for  the  purposes  of  this  argu- 
ment, we  can  concede  it;  for  that  purpose  alone,  for  the  purpose  of 
trying  this  impeachment. 

Now,  what  constitutes  an  officer?  Because  the  whole  fabrication  of 
the  impeachment  of  Schively,  irrespective  of  these  questions  that 
we  put  behind  us — ^that  he  was  right  in  what  he  did,  no  matter  how 
erroneous  it  was  in  fact,  because  he  did  it  under  the  advice  of  the  law 
adviser  of  the  state;  without  malice,  without  unlawful  intent,  with- 
out design  to  violate  the  law,  without  corruption;  that  extortion 
must  be  corruptly  done,  is  defined  by  this  point;  that  irrespective  of 
that  justifying  argument  which  acquits  John  Schively,  if  he  did  not  have 
that  defense  to  fall  back  on,  if  he  wasn't  justified  under  the  law  in 
bis  acts,  by  that  defense;  that  under  the  circumstances,  so  far  as  this 
court  of  impeachment  is  concerned,  there  is  yet  another  fact  that 
justified  him  in  acquittal  at  the  hands  of  this  court,  although  it 
might  not  justify  him,  would  not  justify,  if  he  was  proven  guilty  in  a 
criminal  law  court.  Now,  mind  you,  do  not  get  the  ideas  crossed  for 
one  moment  that  Schively  has  done  anything  and  is  punishable 
either  in  a  criminal  court  or  here  under  the  facts  and  the  law  as  we 
now  find  them  to  exist.  But  supposing  that  he  had  acted  corruptly 
without  any  advice  from  the  legal  department,  for  the  purpose  of 
grafting  somebody,  and  that  had  been  proven,  still  he  could  not  be 
impeached  in  this  court  if  those  things  happened  during  the  admin- 
istration of  Sam  Nichols  as  insurance  commissioner,  because  at  that 
time  he  was  not  an  officer;  and  because,  under  your  own  theory,  this 
Senate  cannot  impeach  anybody  except  to  remove  them  from  office  by 
reason  of.  high  crimes,  misdemeanors  or  malfeasance  committed  in 
that  office.    Tour  manager  in  opening  has  taken  that  position  which  is 
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correct.  In  his  last  position  he  is  incorrect,  but  I  adopt  the  incorrect 
position,  and  take  it  for  the  purpose  of  argument  as  all  true,  and 
proceed  to  its  analysis;  and  this  brings  us  to  the  failure  of  the  proof 
in  this  case.  These  articles  of  impeachment  charge  John  Schiyely.  as 
an  officer,  with  doing  these  things.  They  had  to  charge  him  as  an 
officer  or  they  couldn't  charge  him  at  all.  Now,  it  was  necessary  that 
they  establish  that  fact  before  they  could  convict  Schively  in  a  court 
of  impeachment — that  he  was  an  officer  at  the  time  of  the  commission 
of  the  oftense  that  they  allege.  They  satisfied  themselves  that  they 
had  done  that  by  reading  the  section  creating  the  office  of  deputy  In- 
surance conmiissioner.  Mr.  Lee  read  it  to  you.  I  think  Mr.  Edge 
read   it  to  you.     They  looked  no  further. 

Now,  gentlemen,  under  the  law  as  it  is,  imder  the  state  of  facts 
that  should  appear  in  this  record,  if  any  attempt  had  been  made  to  prore 
John  Schively  was  an  officer  while  holding  the  position  of  deputy  insur- 
ance commissioner  in  the  office  of  Sam  Nichols — ^and  I  want  to  say  here 
now.  right  at  the  threshold  of  this  argument,  that  I  will  stop  the 
argument  and  permit  the  honorable  board  of  managers  and  their 
attorneys  to  put  on  whatever  evidence  then  can  find  to  prove,  which 
they  have  not  yet  done,  to  negative  the  statement  that  I  now  make: 
If  it  is  absolutely  true,  it  was  a  part  of  their  case — proof  to  constitute 
Schively  an  officer  under  Sam  Nichols.  They  did  not  make  it;  the7 
may  make  it  now,  if  they  desire  and  can  make  it;  and  I  will  stop  until 
they  do  make  it,  after  the  assertion  I  make,  or  they  forever  hold  their 
peace.  John  Schively,  in  the  office  of  Sam  Nichols,  to  fulfill  the  re- 
quirements of  the  law  providing  that  that  office  should  maintain  a 
deputy  insurance  commissioner,  was  not  under  oath,  gave  no  bond, 
and  was  removable  at  the  will  and  pleasure  of  Samuel  Nichols.  Now 
then,  gentlemen,  if  that  is  untrue — and  it  is  up  to  you  to  have  proven 
the  facts  to  make  an  officer  of  him  beyond  the  law  you  read — I  will 
stop  now  and  you  may  make  the  proof  that  my  statement  is  wrong. 
All  of  the  books — I  will  only  stop  to  read  the  text-books  cited  by  Mr. 
Lee  in  the  early  argument  of  this  case  and  a  couple  of  authorities, 
although  there  are  a  hundred  within  the  library — ^all  of  the  books  lay 
down  this  position,  that  to  constitute  a  deputy  to  be  a  public  officer, 
he  must  be  under  oath  at  least,  if  not  under  bond,  and  not  removable 
at  the  will  of  the  employer.  In  all  other  cases  the  deputy  is  a  mere 
employee.  I  hold  in  my  hand  "Meacham  on  Public  Officers,"  a  recog- 
nized authority  upon  the  subject,  and  I  am  reading  from  the  preface, 
that  which  is  elementary  to  all  lawyers,  in  the  first  chapter  and  on  the 
17th  page,  I  think.  '"Deputies"  (page  60)  "Whether  deputies  appointed 
by  public  officers  are  to  be  reguarded  as  public  officers  themselTes 
depends  upon  the  circumstances  and  method  of  their  appointment 
Where  such  appointment  is  provided  by  law,  where  it  is  required  by 
law,  or  when  it  is  a  law,  which  fixes  the  powers  and  duties  of  such 
deputies  and" — now  mark  the  conjunctive  conjunction  "and" — "and 
where  such  deputies  are  required  to  take  the  oath  of  office  and  to  gire 
bonds  for  the  performance  of  their  duties,  these  deputies  are  usuallr 
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regarded  as  public  ofBcers,  but  where  the  deputy  is  appointed  merely  at 
the  will  and  pleasure  of  his  principle  to  serve  some  purpose  of  the 
latter,  he  is  not  a  public  ofBcer,  but  a  mere  servant  or  agent."  Gen- 
tlemen, I  asserted  it  would  be  necessary  for  you  to  have  proof  in  the 
first  instance — to  have  proof  to  establish  John  Schively  as  a  public 
officer  by  virtue  of  his  deputy  ship,  that  he  was  under  oath  and  under 
bond  and  not  removable  at  the  will  of  his  employer.  You  did  not 
prove  it.  I  assert  now  that  he  never  was  under  bond,  never  took  an 
oath  and  the  law  left  him  removable  at  pleasure,  and  I  invite  you  to 
prove  to  the  contrary  now,  or  forever  abandon  your  claim  that  he  is  a 
public  officer. 

Bt  the  President:  Mr.  Israel,  we  can  give  you  a  recess  for  a  few 
minutes,  if  you  desire  it 

Bt  Mb.  Israel:  Thank  you,your  honor.  I  certainly  will  take  it, 
and  I  shall  be  much  relieved. 

Bt  the  President:     We  will  have  a  recess  of  ten  minutes. 

IReceMS.] 

By  the  President:     You  may  proceed,  Mr.  Israel. 

Bt  Mr.  Israel:  If  the  court  please  and  gentlemen  of  the  court, 
pursuing  this  question  of  officer  or  employee,  guided  by  the  statement 
of  Mr.  Meacham  as  to  what  makes  the  distinction;  measuring  it  by 
the  rule  that  Meacham  lays  down,  which  is  unquestionably  the  law 
and  with  which  I  don't  think  counsel  will  quarrel,  the  definition  as 
to  who  is  a  public  officer,  when  a  deputy  and  when  not,  I  invite  your 
attention  to  all  that  you  have  placed  upon  the  statute  books,  or  all 
that  the  legislature  of  this  state  has  placed  upon  the  statute  books 
in  regard  to  that  matter,  to  afford  you  any  light  it  may  as  to  where 
you  would  classify  this  officer,  measuring  him  by  the  rule  laid  down 
by  Meacham.  The  first  enactment  upon  the  subject  is  the  creation  of 
the  office  of  insurance  commissioner.  Now,  don't  for  a  moment  con- 
found the  present  office  with  who  was  the  insurance  commissioner 
prior  to  your  making  a  state  office  of  it  and  electing  a  public  officer 
to  fill  it,  independent  of  the  secretary  of  state.  The  secretary  of 
state  was  the  insurance  commissioner.  The  secretary  of  state  was 
created  ex-ofUcio  such  officer  by  virtue  of  his  being  secretary  of  state. 
Provision  was  made  for  what  was  supposed  then  to  be  an  adequate 
office  force  to  admininster  the  office.  No  salary  was  attached  to  the 
office — none  whatever.  [Reading]  "Section  5615.  The  Secretary  of 
State.  The  secretary  of  this  state  shall  be  ex-offlcio  insurance  commis- 
sioner of  this  state,  and  receive  for  his  services  the  compensations 
hereinafter  provided  for.  All  necessary  forms,  circulars  and  blanks, 
together  with  such  pamphlet  copies  of  the  insurance  laws  as  may  be 
required  for  distribution  to  any  person  at  any  time  by  the  provisions  of 
this  act,  shall  be  furnished  at  the  expense  of  the  state."  That  was  the 
section  that  created  the  office  of  insurance  commissioner  as  It  existed 
from  then  until  it  was  passed  into  an  independent  state  office  by  the 
legislative  enactment  of  1907.  No  compensation  was  provided  for  by 
the  state  to  him  as  insurance  commissioner,  or  aside  from  his  salary  as 
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secretary  of  state.  Notwithstanding  the  proYlsion  that  the  secre- 
tary of  this  state  shall  be  ex-of/lcio  insurance  commissioner  of  this  state, 
and  shall  receive  for  his  services  a  compensation  hereinafter  pro- 
vided. But  under  the  head  of  "Insurance"  the  legislature  further 
provided — having  made  him  insurance  commissioner,  and  providing 
absolutely  no  remuneration  for  the  office,  contemplating  that  he  should 
act  through  a  deputy  of  his  own  choosing,  and  the  state  should  pay 
that  deputy — ^the  section  that  is  now  6648,  Pierce's  Code,  was  passed. 
[Reading,]  "The  commissioner" — the  commissioner  of  insurance,  it 
means — "The  commissioner  shall  appoint  a  deputy,  whose  salary  is 
hereby  fixed  at  $1,500  per  annum,  and  in  the  absence  of  the  com- 
missioner or  his  inability  from  any  cause  to  exercise  the  powers  and 
discharge  the  duties  of  his  office,  the  powers  and  duties  of  the  office 
shall  devolve  upon  the  deputy."  In  other  words,  the  legislature  said 
to  the  secretary  of  state,  "We  will  increase  your  burdens  of  office,  aside 
from  the  duties  of  secretary,  for  which  we  have  provided  a  salary.  We 
will  make  you  no  extra  conpensatlon  while  increasing  your  duties,  but 
we  will  allow  you  to  have  a  representative  in  the  person  of  any  one 
whom  you  desire  to  employ  to  aid  you  in  the  performance  of  these 
duties  when  from  any  cause  you  cannot  perform  them  yourself."  In 
other  words,  "Because  your  time  is  so  fully  taken  as  secretary  of 
the  state,  for  which  we  are  paying  you  for  so  much  per  month,  or  so 
much  per  day,  and  in  so  paying  have  the  right  to  call  upon  all  of  your 
services,  we  will  give  you  $1,500  per  annum  to  pay  such  deputy  as  you 
may  appoint  in  your  office;  but  all  of  the  acts  that  we  have  provided 
to  be  done  by  the  insurance  commissioner  will  yet  remain  your  duties 
as  insurance  commissioner.  We  will  make  no  provision  in  the  law  for 
the  deputy  doing  anything  except  performing  the  duties  of  your  office 
during  your  absence  or  inability  to  act.  We  will  make  no  require- 
ments of  your  deputy.  We  will  not  dignify  him  to  the  position  of 
an  officer.  We  will  not  require  any  oath  of  office  from  him.  We  will 
not  require  any  bond  from  him.  He  can  come  and  go  at  your  pleasure, 
as  to  his  personality.  He  may  be  anybody  that  you  desire.  You 
shall  be  insurance  commissioner.  You  can  appoint  to  the  office  John 
Jones  this  month  on  a  salary  of  $1,500  a  year,  and  next  month  you 
may  have  there  Tom  Brown,  or  whom  you  please.  All  we  will  do 
it  to  furnish  you  $1,500  a  year  to  pay  to  him  as  salary.  It  will  not 
be  paid  to  any  one  else  but  he  whom  you  have  nominated."  That  is  the 
condition  and  remained  the  condition  of  your  insurance  law  and  your 
insurance  commissioner  from  the  time  of  the  enactment  of  the  law 
of  1901  up  till  he  was  superseded — the  ex-offkiio  commissioner— by 
the  creation  of  such  officer  and  that  title.  Nothing  else.  No  dignifying 
of  the  deputy  into  an  officer  at  all.  No  requiring  any  of  the  essentials 
tbat  would  go  to  make  a  public  officer,  as  I  read  them  to  you  from 
Meacham.  No  bond.  No  oath  and  no  prohibiting  the  deputy  from 
being  removed  at  the  will  of  the  commissioner.  Now,  my  whole 
superstructure    is    builded    up    upon    the    distinction    between    public 
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officer  and  deputy  or  mere  employee — ^all  is  built  upon  this  asser- 
tion, that  the  law  of  the  State  of  Washington  did  not  require,  and  as 
a  matter  of  fact  there  never  was  required,  either  oath  of  office  or  bond 
from  this  commissioner,  this  deputy,  beyond  a  personal  bond  from 
liim  to  Sam  Nichols  as  Sam  H.  Nichols*  employee,  as  your  committee 
found  it  In  the  office  of  the  ex-offlcio  insurance  commissioner.  We  do 
not  deny  it  is  a  fact  that  Schiyely  was  always  under  bonds  to  Sam 
Nichols  through  a  surety  company,  but  not  to  the  State  of  Washing- 
ton. The  State  of  Washington  did  not  recognize  him  as  an  officer  or 
require  him  to  be  under  bond;  neither  did  it  require  him  to  sign  an 
oath  of  office.  Neither  did  It  require  Sam  Nichols  to  keep  him  em- 
ployed any  certain  length  of  time.  That  deputy  could  only  continue  so 
long  as  Sam  Nichols  wished  him  to.  None  of  the  elements  of  a  public 
officer;  and  if  these  assertions  be  untrue,  the  superstructure  falls.  We 
will  charge  that  they  are  true  and  that  the  learned  gentleman  on 
the  other  side  cannot  point  the  contrary  to  you;  and  I  now  state,  as 
before,  that  he  has  my  permission  to  open  his  case  and  prove  that  there 
was  a  bond  or  oath  of  office,  if  such  was  the  fact.  Now  then,  measure 
up  by  the  rule  that  I  read  you  from  Meacham — and  I  don't  think  it  is 
a  repitition  to  be  apoligized  for  if  we  read  it  again: 

Whether  deputies  as  appointed  by  public  officers  are  to  be  regarded 
as  public  officers  themselves  depends  upon  the  circumstances  and 
methods  of  their  appointment  Where  such  appointment  is  provided 
for  by  law,  where  it  is  required  by  law,  and  where  such  deputies  are 
required  to  take  the  oath  of  office  and  give  bond  for  the  performance 
of  their  duties,  the  deputies  are  usually  regarded  as  public  officers;  but 
where  the  deputy  is  appointed  merely  at  the  will  and  pleasure  of  his 
principal  to  serve  some  purpose  of  the  latter,  he  is  not  a  public  officer, 
but  a  mere  servant  or  agent. 

Now,  I  have  brought  to  you,  from  the  library,  two  cases,  and  they 
are  all  that  I  will  impose  upon  you.  To  illustrate  to  you  what  posi- 
tion has  been  taken  in  the  courts  on  this  rule,  I  invite  your  attention 
first  to  a  case  in  the  supreme  court  of  Colorado,  reported  in  the  17th 
Pacific  Reporter,  page  505.  Here  was  the  case  of  a  clerk  of  the  court 
appointing  a  woman  as  a  deputy  clerk  of  the  court;  the  clerk  being 
an  elective  officer  of  the  state,  and  the  constitution  requires  that  the 
court  should  have  a  clerk  and  seal  for  a  court  of  record;  and  the  office 
elective,  when  a  woman  was  not  allowed  to  hold  office  in  the  State  of 
Colorado.  I  brought  this  case  to  you  to  illustrate  the  working  out  of 
the  rule  in  these  discussions.  An  appeal  came  up  from  a  justice  court, 
and  in  the  absence  of  the  clerk  was  filed  by  the  deputy.  The  law  re- 
quired that  the  appeal  should  be  filed  by  the  clerk.  The  proposition 
was  that  the  deputy  clerk  must  be  qualified  as  an  officer  and  be  an 
officer  of  the  court,  because  the  court  was  required  to  have  such 
officer,  and  though  it  was  the  act  of  his  deputy,  it  was  nevertheless 
the  act  of  aii  officer  of  the  court,  and  a  woman  could  not  occupy  such 
a  position.  "May  a  woman  lawfully  hold  the  position  of  a  deputy 
clerk  of  a  county   court,   and   discharge   the   duties   thereof?"     The 
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supreme  court  of  Colorado  asked  that  question  in  writing  the  opinion. 
Then  that  court  answers: 

By  the  act  of  January  13th,  1877.  it  is  provided  that  every  clerk  of 
a  court  of  record,  with  the  approval  of  the  Judge  thereof,  may  appoint 
one  or  more  persons  to  act  as  deputy  or  deputies,  who  may  perform  the 
duties  of  such  office  in  the  name  of  their  or  his  principal,  and  that 
such  deputy  shall  hold  such  office  at  the  pleasure  of  his  principal. 

Here,  by  the  act  of  1895  the  legislature  provided  that  the  ex-o^cio 
insurance  commissioner  should  appoint  a  deputy.  Here  the  statute 
is  silent,  and  the  right  is  given  by  this  silence  to  the  commissioner  to 
change  this  officer  as  often  as  he  pleases.  This  is  all  the  legislation 
we  have  upon  this  subject,  except  the  act  of  1887.  which  does  not 
materially  change  the  same.    The  Colorado  court  continues: 

There  is  nothing  in  these  provisions  rendering  a  woman  incompe- 
tent to  hold  and  discharge  the  duties  of  such  position.  By  section  6 
of  article  7  of  our  constitution  it  is  provided  that  "No  person  except  a 
qualified  elector  shall  be  elected  or  appointed  to  any  civil  or  military 
office  in  this  state."  A  like  constitutional  provision  has  been  construed 
by  the  supreme  court  of  Ohio,  and  the  word  "office"  as  used  therein 
held  not  to  include  such  deputy  clerkship.  (Warwick  vs.  State.  25 
Ohio.  24).  We  do  not  think  it  was  the  intention  of  our  constitution  to 
declare  such  avenues  of  employment  closed  to  women,  and  until  some 
clear  expression  to  that  effect  has  been  made  by  the  constitutional  or 
legislative  provision,  the  court  should  not  declare  against  the  employ- 
ment of  women  in  such  positions.    The  Judgment  should  be  affirmed. 

Now,  turning  to  the  Ohio  state  case  found  in  the  25th  Ohio,  page  24. 
we  discover  why  the  Colorado  court  passed  on  this  question  with  such 
certainty  after  citing  that  case.  This  was  another  case  of  a  woman 
deputy.     Says  the  Ohio  court: 

The  question  whether  Ellen  Stranahan  was  a  legal  deputy  clerk  de- 
pends on  the  construction  to  be  given  to  section  4  of  article  15  of  the 
state  constitution.  This  section  declares  that  no  person  shall  be  elected 
or  appointed  to  any  office  in  this  state  unless  he  possesses  the  qualifica- 
tions of  an  elector.  Ellen  Stranahan  had  not  the  qualifications  of  an 
elector,  and  if  this  was  an  office,  within  the  meaning  of  that  section  of 
the  constitution,  then  she  was  not  legally  appointed.  No  one  will  con- 
tend that  the  word  "office"  in  this  section  of  the  constitution  is  to  have 
its  broadest  meaning,  so  as  to  make  it  applicable  to  everything  known 
by  that  designation.  Surely  it  does  not  apply  to  officers  of  private  cor- 
porations, or  of  churches  or  of  all  the  minor  and  subordinate  officers  of 
colleges,  academies  and  schools,  such  as  professors,  teachers.  Janitors 
and  the  like.  Nor  can  it  be  applicable  to  all  subordinate  officers  in  the 
military  or  legislative  departments,  to  the  secretary  of  the  governor, 
or  numerous  other  subordinate  officers.  The  provision  is  disenabling 
and  should  therefore  receive  a  restricted  rather  than  an  enlarged  in- 
terpretation. On  this  principle,  it  seems  to  us  the  provision  can  be 
held  here  to  apply  to  the  principal  officer  alone;  the  probate  Judge  and 
not  to  his  deputy.  At  common  law  the  officer  and  his  deputy  fill  but  a 
single  office.  (Anderson's  Lessee  vs.  Brown.  9th  Ohio  151).  The  acts  of 
the  deputy  are  in  law  the  acts  of  the  principal,  and  he  is  responsible 
for  them.  The  deputy  is  appointed  by  the  principal,  can  be  appointed 
by  none  else,  and  is  removable  at  his  pleasure.  The  appointment  of 
deputy  clerk  of  the  probate  court  need  not  be  approved  by  any  other 
person  or  court.  He  Is  entitled  to  no  salary  or  compensation,  except 
what  may  be  allowed  him  by  his  principal;  and  he  can  lawfully  do  no 
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act  against  the  will  of  his  principal.  Such  an  office  does  not  seem  to 
come  within  the  definition  laid  down  by  the  judge  deliyerlng  the  opinion 
oi  the  court  in  this  case  of  The  State  vs.  Kennon,  7  Ohio  State  546, 
namely,  "An  employment  on  behalf  of  the  government,  in  a  station  of 
public  trust,  not  merely  transient,  occasional  or  incidental."  Without 
undertaking  to  decide  upon  the  correctness  or  incorrectness  of  this 
definition,  as  applicable  to  the  present  case,  we  all  unite  in  the  opinion 
that  the  office  in  question  here  is  not  within  the  purview  of  the  consti- 
tutional prohibition  named. 

And  all  the  members  of  the  court  joined  in  the  opinion. 

Now  then,  so  much  for  the  law  as  to  how  Mr.  Schively  was  acting 
at  the  time  of  these  alleged  offenses.  So,  gentlemen,  before  passing 
to  the  review  of  the  many  assertions  of  counsel  who  opened  this  case, 
and  to  the  examination  of  the  applicibility  of  the  law  that  he  cited 
to  the  facts  of  this  case,  and  the  discussion  of  these  articles  of  im- 
peachment, excepting  the  perjury  charge,  it  seems  to  me  that  we  are 
confronted  at  this  time.  Irrespective  of  the  further  discussion,  with 
this  fact — or  with  the  facts,  more  properly — that  with  the  exception  of 
that  perjury  charge,  everything  here  exhibited  against  this  man  as 
a  malfeasance  in  office,  waiving  the  question  of  his  justification  as 
a  defense  for  the  time  being— that  everything  exhibited  in  the  articles 
with  the  exception  of  that  perjury  charge,  in  the  light  of  the  law  and 
the  light  of  the  evidence,  absolutely  fails.  Instead  of  justifying  a 
verdict  of  guilty  on  a  single  one  of  them,  in  a  court  of  Impeachment 
as  a  malfeasance,  though  waiving  the  defense  that  they  were  done 
under  a  departmental  rule,  promulgated  for  the  purpose  of  protect- 
ing the  department  and  under  the  advice  and  consent  of  the  legal 
adviser  of  the  state  officers  at  that  time,  that  it  was  right  and  legal  to 
require  companies  coming  into  the  state  to  not  only  pay  an  admission 
the  law  required,  to  go  into  the  coffers  of  the  state,  but  to  put  up  suffi- 
cient money  to  insure  the  cost  of  said  examination  when  it  was 
made,  that  such  requirement  was  absolutely  proper,  and  the  advice  of 
the  attorney  general  was  absolutely  correct.  And  every  lawyer  in  the 
body,  irrespective  of  his  feelings  toward  John  Schively,  must  admit 
that  fact.  Waiving  the  defense  that  the  question  of  the  advisibility, 
or  legality,  rather,  of  the  flat  rate  charged  as  to  all  insurance  com- 
panies, irrespective  of  the  directions  of  the  statute  as  to  the  mutuals 
and  stocks,  was  impressed  with  correctness  by  Attorney  General 
Atkinson,  as  revealed  by  his  own  testimony,  much  as  he  may  regret 
that  advice  as  ill  advised:  waiving  the  defense  that  it  was  honestly 
acted  upon,  which  is  undisputed;  that  the  intention  of  building  up  a 
barrier  against  wildcat  companies  was  taken  into  consideration  in  the 
imposing  of  this  collection  fee  in  advance,  which  to  my  mind  is  demon- 
strated by  this  testimony  of  John  D.  Atkinson  and  proved  by  him, 
notwithstanding  his  hazy  recollection,  by  his  recollection  of  the  facts 
that  he  does  admit  recollecting;  waiving  the  fact  that  if  John  Schively 
is  to  be  impeached  and  is  to  be  found  guilty  under  these  articles  of 
impeachment,  it  must  be  by  breaking  down  and  trampling  over  all 
rights,  justice  and  equity  due  him,  in  doing  what  he  and  Sam  did 
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nnder  the  instructions  and  under  the  circumstances,  and  in  the  face  of 
that  advice,  it  still  remains  that  if  there  is  any  efficacy  in  the  law, 
if  the  law  is  to  receive  any  consideration  here  at  all,  in  measuring  up 
the  verdict  of  you  honorable  gentlemen,  that  then  you  are  trying  a 
man  for  malfeasance  in  office  when  he  was  not.  an  officer;  that,  in  face 
of  the  law,  you,  the  representatives  of  the  people,  say  "We  can  try  this 
man  for  these  acts,  although  he  was  not  an  officer  at  the  time  of  their 
commission,  and  impeach  him  and  find  him  guilty  and  put  him  out  of 
the  office  he  is  now  in,  notwithstanding  the  inhibition  of  the  con- 
stitution that  we  can  only  remove  for  high  crimes,  misdemeanors  or 
malfeasance  in  office." 

To  return  a  verdict  of  guilty  on  a  single  one  of  these  counts  is  to 
brush  aside  those  legal  principles.  If  it  is  to  be  done,  this  last  hour 
with  you  is  absolutely  futile  on  my  part;  but  I  don't  believe  it.  I 
believe  that  all — or  I  believe  that  a  majority  of  you  gentlemen — for  the 
first  time  considering  these  questions  that  have  never  been  presented 
to  you  before,  that  have  been  consistently  buried  away  from  you 
while  this  howl  of  mad  dog  went  up  and  down  the  land,  will  pause 
now  to  give  the  consideration  to  them  that  they  are  entitled  to,  and 
considering  them  will  say,  "I  will  taint  no  man  under  such  conditions. 
I  will  vote  no  man  guilty  under  articles  of  impeachment  where  the 
law  does  not  Justify  it.  The  methods  I  will  allow  to  be  scourged  if  he 
be  guilty,  but  I  will  not  scourge  him  where  the  law  does  not  permit 
me  to  adjudge  him  guilty."  That  seems  to  me,  gentlemen,  to  be  the 
situation  that  is  confronting  us  this  evening,  or  this  afternoon,  and 
to  dispose  of  the  proposition  without  going  into  the  details  of  any  of 
these  acts. 

Why  the  statement  of  counsel  opening  this  case  that  Schlvely  and 
Nichols  received  thousands  and  thousands  of  dollars  for  these  ex- 
amination fees?  The  evidence  does  not  Justify  it;  your  committee 
experience  does  not  Justify  it.  When  you  had  John  Schlvely  in  the 
air,  Mr.  Lee,  it  was  no  particular  credit  to  you,  although  I  concede 
your  consummate  ability  as  cross-examiner,  and  the  promise  you 
give  in  its  improvement — ^the  poorest  witness  I  ever  saw;  that  the 
merest  tyro  could  put  into  the  air — you  made  him  say  something 
about  "over  or  under  ten  thousand  dollars";  but  when  he  got 
quieted  down  to  a  realization  of  what  you  were  trying  to  talk 
about  he  told  you  that  it  could  not  have  exceeded  thirty  or  forty 
companies;  and  told  why  more  companies  out  of  this  large  number 
that  came  into  the  state  were  excused  the  payment  of  this  examination 
fee  than  were  required  to  pay  it;  and  the  many  reasons  why  they 
forewent  that  payment.  To  my  mind,  that  was  the  strongest  proof 
that  this  was  not  done  for  the  purpose  of  graft.  Had  it  been  for 
the  purpose  of  graft,  charge  would  have  been  made  against  every 
company. 

And,  Mr.  Lee,  while  you  were  examining  Mr.  Schlvely  you  had 
in  your  mind  what  the  members  of  your  committee  knew  and  yon  know 
now;  that  which  you  did  not  reveal  to  us  in  your  testimony;  that,  by 
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your  executive,  or  at  least  out  of  your  executive's  office,  to  every  in- 
surance company  in  the  United  States,  you  had  written  a  letter,  and 
the  result  of  it  all  was  thirteen  reports  of  these  examination  fees 
required  in  advance.  I  would  not  have  referred  to  this  if  Mr.  Edge 
had  not  in  his  opening;  but  it  was  not  fair,  I  don't  think,  for  Mr. 
Eidge  to  make  such  a  comment,  to  give  such  coloring  to  his  tes- 
timony, in  the  face  of  the  facts.  Out  of  those  hundreds  of  letters  you 
wrote,  or  which  were  written  for  you,  what  was  the  result?  They 
nearly  all  came  back  to  the  insurance  commissioner's  office.  The 
originals  came  back  to  the  insurance  commissioner's  office.  That  is 
not  a  fair  way  to  treat  this  man.  The  examinations  are  going  on  as 
fast  as  they  can  be  made.  The  examinations  will  be  made.  Why,  is 
it  anything  to  hold  a  man  up  to  ridicule  for,  that  he  has  not  examined 
companies  since  the  first  of  January;  is  not  making  the  examinations 
he  should  have  made  and  for  which  advance  fees  have  been  paid,  when 
he  has  been  kept  in  the  condition  that  this  man  has  been  kept  in 
since  the  adjournment  of  the  legislature;  without  any  fault  or  con- 
sent on  his  part  The  actuary  is  making  the  examinations  every  day. 
Have  you  heard,  beyond  the  witness  stand,  a  single  complaint  from  a 
single  insurance  company  that  they  were  being  extorted  or  held  up,  or 
that  they  had  been  extorted  or  held  up?  I  do  not  think — counsel's 
statement  to  the  contrary  notwithstanding,  in  his  opening  speech — 
that  they  have  been  absolutely  fair  with  us  after  all. 

Now.  I  come  to  a  hasty  review  of  some  of  the  thoughts  expressed 
by  Mr.  Edge  in  his  opening  statement.  He  was  very  magnanimous  in 
his  opening  when  he  said  to  you  that  he  didn't  want  a  single  member  of 
this  Senate  to  be  guided  by  anything  but  the  law  and  the  evidence,  no 
matter  what  the  verdict.  Will  you  accept  and  fulflill  the  desire?  Will 
you  carry  out  such  wishes  of  these  managers?  Will  you  only  vote 
guilty  when  the  law  and  the  evidence  points  to  the  man's  guilt?  Will 
you  absolutely  divorce  yourself  of  any  ill  will  or  personal  feeling 
against  the  man?  Will  you  accept  this  request?  If  you  do,  gentle- 
men, the  word  "guilty"  will  not  be  uttered  by  a  single  member  of  this 
body  in  the  roll  calls  that  will  be  made,  not  even  to  the  perjury  charge. 
That  came  here  the  pillar  of  this  impeachment  proceeding — 

By  Senator  Fresby:  Mr.  President,  I  do  not  know  why  we  should 
punish  ourselves  and  remain  here  when  we  are  physically  and  mentally 
fatigued.  I  do  not  know  what  urgent  necessity  requires  it.  I,  there- 
fore, move  that  we  now  adjourn  until  nine  o'clock  tomorrow  morning. 

By  Senator  Williams:     I  second  the  motion. 

By  the  President:  It  Is  regularly  moved  and  seconded  that  the 
court  now  take  a  recess  until  nine  o'clock  tomorrow  morning. 

By  Senator  Falconer:  I  move  as  a  substitute  that  we  take  a 
recess  until   7:30  this  evening. 

By  Senator  Hutchinson:     I  second  the  motion. 

By  the  President:  It  is  regularly  moved  and  seconded  as  a  sub- 
stitute that  we  now  take  a  recsss  until  7:30  this  evening. 
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Bt  Mb.  Israel:  Mr.  President,  I  would  rather  go  on  now  than 
take  a  recess  and  then  begin  again  this  evening. 

Bt  Senator  Pipes:  Mr.  President,  I  would  like  to  inquire  of  Mr. 
Israel  why  he  would  not  like  to  discontinue  now  and  take  up  the  ar- 
gument at  7:30  this  evening. 

By  Mb.  Isbael:  I  have  two  hours  still,  but  I  would  rather  go  on 
now — even  past  six  o'clock  this  evening — ^than  have  to  discontinue  now 
and  then  have  to  resume  at  an  evening  session. 

By  Senatob  Pipeb:  It  is  very  apparent  to  every  one  in  this  room 
that  counsel  is  really  fatigued  and  tired.  I  do  not  believe  it  is  fair 
to  him  to  have  him  come  back  here  this  evening.  If  he  should  finish 
early  this  evening,  I  do  not  think  it  is  fair  to  Mr.  Lee,  and  I  hope  that 
this  substitute  will  not  carry. 

By  the  President:  The  chair  is  permitting  the  debate  on  the  mo- 
tion in  recess,  although  it  is  not  quite  in  order. 

By  Senatob  Stevenson:  I  want  to  emphasize  what  has  been  said 
by  the  gentleman  from  King.  It  is  my  desire,  as  it  has  been  all  the 
way  through,  and  particularly  at  these  closing  scenes  of  this  great 
drama,  to  have  my  mind  centered  upon  the  subject,  and  I  feel  that  I 
have  put  in  all  of  the  time  that  I  care  to  put  in  today.  I  am  willing 
to  stay  here  in  pursuance  of  the  motion  to  run  this  session  until  six 
o'clock,  but  I  do  protest  against  remaining  here  until  later. 

By  Mb.  Lee:  I  think,  out  of  deference  to  Mr.  Israel,  that  the  court 
should  take  an  adjournment  now.  If  Mr.  Israel  can  conclude  In  two 
hours,  or  say  an  hour  or  a  half  before  noon  in  the  morning,  I  would 
like  to  have  the  court  take  a  recess  until  the  afternoon  session  in  order 
that  I  may  make  my  notes  and  other  preparations  for  such  reply  as  I 
shall  wish  to  make. 

By  the  Pbesident:  The  chair  considers  that  a  very  reasonable  re- 
quest and  will  hold  with  you. 

By  Senatob  Falconeb:  I  understood  that  Mr.  Israel  is  going  to 
take  not  more  than  half  an  hour,  according  to  his  statement  yesterday 
of  what  he  thought  he  would  require,  and  if  I  had  known  that  he 
expected  to  take  two  hours  longer  I  would  not  have  made  the  motion.  I 
will  withdraw  the  motion,  under  these  circumstances. 

By  the  Pbesident:  The  motion  is  withdrawn.  As  many  as  *are 
in  favor  of  adjourning  now  until  nine  o'clock  tomorrow  morning  say 
"Aye."    The  motion  is  carried. 

The  court  of  impeachment  adjourned  until  9:00  tomorrow 
morning. 
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Senate  Chamber, 
Olympia,  Wash.,  Thursday,  August  26,  1909. 

The  Senate,  sitting  as  a  court  of  impeachment,  convened  at 
9 :00  a.  m. 

The  roll  was  called,  all  members  being  present  except  Sena- 
tors Graves  and  Nichols,  excused. 

Bt  Senator  Smith:  Mr.  President,  I  move  at  this  time  that  the 
fines  assessed  to  different  members  of  this  Senate  for  not  being  present 
be  remitted. 

By  the  President:  It  is  moved  and  seconded  that  the  fines  assessed 
the  different  members  be  remitted.  All  those  in  favor  of  the  motion  say 
"Aye";  contrary,  "No."    The  ayes  have  it. 

Bt  Senator  Brown:  I  move  at  this  time  that  a  vote  of  thanks 
be  tendered  to  the  ladies  of  Olympia  for  the  beautiful  flowers  furnished. 

By  the  President:  It  has  been  moved  and  seconded  that  a  vote 
of  thanks  be  tendered  to  the  ladies  of  Olympia  for  the  flowers  furnished. 
All  those  in  favor  of  the  motion  say  "Aye."  The  ayes  have  it.  You 
may  proceed,  Mr.  Israel. 

By  Mr.  Israel:  Your  Honor,  Oentlemen  of  the  Court — Before 
concluding  what  I  have  to  say  in  the  remainder  of  the  presentation  of 
the  respondent's  case  to  you,  I  want  to  first  say,  in  justice  to  Senator 
Fishback,  in  my  statement  of  yesterday,  regarding  the  fact  that  letters 
had  been  sent  out  by  the  executive  of  this  state  to  every  insurance 
company  in  the  United  States,  making  inquiry  regarding  the  collec- 
tion by  the  insurance  department  of  advance  examination  fees,  and 
the  amount  paid  for  such  examination,  that  I  was  not  then  aware,  but 
now  know  it  to  be  a  fact,  that  the  first  letters  in  that  regard  were 
written  by  Senator  Fishback — by  the  committee — from  data  that  he 
(Senator  Fishback),  individually  obtained  in  the  insurance  depart- 
ment, and  that  I  should  not  be  understood,  nor  do  I  now  want  to  say 
that  the  first  letters  sent  out  by  this  committee  were  those  of  the 
executive;  but  I  do  not  want  to  withdraw  the  statement  that  such  letters 
were  written  by  the  executive  of  this  state. 

I  also  want  to  address  myself  to  a  question  rather  in  the  light  of 
personal  privilege.  If  what  I  am  about  to  say  is  predicated  upon  a 
wrong  report,  then  it  is  unnecessary  for  me  to  add  that  no  harm  is 
done,  and  nothing  is  intended  by  these  remarks,  but  if  what  is  re- 
ported to  me  is  true,  I  want  to  say  to  Senator  Paulhamus — and  I  will 
first  state  that  the  report  is — 

By  Senator  Paulhamus:  I  do  not  think  it  is  necessary  or  proper 
on  the  part  of  counsel  for  the  defense  to  bring  any  personal  matters 
into  this  argument.  In  my  Judgment,  he  should  confine  himself  to  the 
testimony,  rather  than  to  talk  about  some  hearsay  remark.  I  don't 
know  what  he  is  about  to  say,  but  it  doesn't  occur  to  me  that  what 
somebody  else  told  him,  what  somebody  else  said,  is  a  part  of  the 
evidence,  or  that  it  should  be  brought  into  the  case  at  this  time. 
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Bt  the  President:  Tbe  chair  will  rule  that  whatever  Mr.  Israel 
has  to  say,  that  he  may  say  it»  and  if  it  is  in  regard  to  any  member  of 
the  Senate,  that  member  has  a  chance  to  reply  when  the  case  closes. 
At  that  time  no  one  on  the  floor  of  the  Senate  will  be  shut  off  who 
desires  to  be  heard. 

Bt  Mb.  Israel:  I  will  not,  in  view  of  the  senator's  objection,  enter 
into  a  detailed  statement  of  anything  that  I  have  heard,  but  I  will 
hold  myself  responsible  for  this  statement,  everywhere  and  anywhere, 
and  the  fact  that  it  is  the  only  statement  of  the  kind  or  character 
ever  made  in  the  presence  of  Senator  Paulhamus  or  any  other  senator. 
While  John  Schively  was  on  the  witness  stand  under  a  grilling  cross- 
examination,  testifying  to  facts — ^attempting  to  testify  to  facts  that  I 
knew  were  absolutely  true — I  seated  myself  while  listening  to  him  in 
Senator  Metcalf's  seat,  and  I  remarked  to  Senator  Paulhamus,  ''John 
Schively  is  the  worst  witness  I  ever  saw,  and  don't  seem  to  be  able  to 
tell  the  truth  when  he  is  telling  the  truth."  And  that  is  all  that  I 
ever  said  in  the  presence  of  Senator  Paulhamus. 

Now,  gentlemen,  apologizing  to  you  for  this  digression,  before  pass- 
ing beyond  this  question  of  deputyship,  and  who  is  an  ofllcer  as  a 
deputy,  and  who  is  not  an  ofllcer  as  a  deputy,  it  being  conceded — ^and  it 
must  be  conceded  by  the  prosecution,  because  it  is  the  law  and  there 
is  no  escaping  it — that  if  you  were  to  wipe  out  and  nullify  the  effect 
of  the  attorney  general's  advice  and  interpretation  of  the  law  for 
these  officers  upon  which  they  founded  a  departmental  rule,  and  are 
going  to  hold  that  notwithstanding  that  unanswerable  argument  that 
corruption  or  corrupt  motives  or  desires  are  established  without  proof 
of  criminal  purpose  and  intent,  either  in  a  court  of  impeachment  or 
elsewhere;  if  you  are  to  brush  the  fact  of  that  advice  aside  and  say 
the  acts  charged  were,  criminally  and  corruptly  done — still  as  a 
court  of  impeachment  for  the  purpose  of  impeaching  anybody — ^you 
would  have  to  further  find,  to  uphold  this  court's  Jurisdiction,  that  the 
person  who  so  did  was  an  ofllcer,  or  else  you  would  be  without  Juris- 
diction. Criminal  courts  might  punish  for  the  extortion,  but  you 
only  reach  an  officer,  to  remove  and  punish  such  officer  by  removal, 
because  he  was  an  officer  at  the  time  of  committing  the  act.  Now  then, 
this  is  just  illustrative.  Supposing  the  fact  that  John  Schively  had 
been  elected  governor  at  the  last  general  election;  you  wouldn't  for  a 
moment  attempt  to  impeach  him  as  governor,  after  ratification  and 
indorsement  of  his  past  record  by  vote  of  the  people  of  the  state,  for 
something  that  he  had  done  as  insurance  commissioner.  The  absurdity 
of  that  would  appeal  to  you  at  once;  yet  that  is  the  working  out  of 
the  situation  here  under  the  claim  of  the  managers. 

Now,  it  has  occurred  to  me  since  presenting  the  law  to  you  yes- 
terday, in  light  of  the  fact  that  the  assistant  attorney  general  has 
argued  already  in  this  case,  that  this  man  was  an  officer  by  force  of 
his  construction  of  the  section  of  the  law  providing  for  a  deputy  in- 
surance commissioner,  that  the  whole  matter  has  been  settled — the 
question  settled  in  this  state  by  your  attorney  general  and  as  well  tbe 
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supreme  court — ^while  Schlvely  was  deputy  insurance  commissioner,  and 
when  the  very  question  was  inyolyed  as  to  whether  he  was  an  officer 
or  not.  You  are  all  familiar  with  the  constitutional  provision  as  to 
the  increasing  of  salaries  in  office  during  the  term  of  the  incumbent's 
office.  I  need  not  dwell  upon  that  feature,  because  it  has  been  tried  out 
in  your  supreme  court  by  a  half  dozen  state  officers.  You  are  familiar 
with  the  decisions.  Now,  I  call  your  attention  to  the  case  of  Mr.  Davis. 
He  was  a  deputy  under  appointment  by  the  governor  for  a  fixed  term, 
under  oath  and  bond,  whose  salary  was  attempted  to  be  increased  by 
apropriation  during  his  term  of  office,  and  the  supreme  court  held  that 
he  was  a  state  officer.  Still,  notwithstanding  that,  in  1903  you  raised  the 
salary  of  the  deputy  Insurance  conmiissioner  from  $1,500  to  $1,800  right 
at  the  time  he  was  serving  as  deputy  under  his  appointment  by  Nichols, 
and  he  was  given  the  increase,  commencing  at  the  time  of  the  act 
going  into  effect — from  that  minute  on,  in  his  position  as  deputy  in- 
surance commissioner,  and  under  the  unquestioned  written  opinion  of 
the  attorney  general's  office  of  this  state  that  he  was  not  a  state  officer. 
So  then,  how  are  you  going  to  determine  the  fact  that  Schlvely  was 
a  state  officer,  that  Schively's  term  as  deputy  insurance  commissioner 
was  that  of  a  state  officer,  and  yet  admit  that  the  salary  could  be  In- 
creased  by  the  legislature  at  will;  that  he  could  be  put  out  at  will, 
and  there  was  no  term  of  office  to  expire?  I  simply  offer  that  act 
and  opinion  this  morning  in  addition  to  the  law  before  cited,  as  it  was 
and  is,  and  has  been  interpreted  by  your  own  state  court  and  officers, 
it  not  having  occurred  to  me  yesterday  that  this  very  question  had  been 
passed  on  as  to  this  very  office  in  this  state.  The  opinion  was  written 
by  A.  J.  Faulkner — as  bright  a  lawyer  as  there  is  in  the  State  of 
Washington,  now  in  the  employ  of  the  Seattle  Electric  Company  at  a 
salary  of  $6,000  a  year — ^holding  Schively's  increase  in  salary  not  within 
the  inhibition  of  the  constitution  of  this  state  and  not  being  an  in- 
crease in  salary  of  a  public  officer.  How  are  you  going  to  get  away 
from  this  position?  I  know  it  will  be  urged  on  the  close — the  same 
argument  that  has  been  urged  in  the  trial — for  a  contra  construction 
of  this  section  creating  the  office.  I  go  back  all  the  time  to  the  generally 
acepted  definition  of  who  is  an  officer,  what  deputy  is  an  officer,  and 
what  deputy  is  an  employee,  through  the  authorities  I  have  cited  up  to 
the  construction  in  this  statute  by  the  attorney  general,  and  the 
supreme  court  in  distinguishing  between  the  office  of  Deputy  Davis  and 
that  of  Deputy  Schlvely. 

Now,  gentlemen,  it  is  to  your  benefit  and  to  my  annoyance  that  I 
did  not  complete  this  argument  last  night,  even  if  it  took  until  mid- 
night, rather  than  attempt  to  overcome  physical  weariness  and  con- 
tinue it  this  morning — ^because  I  find  my  physical  c'ondition  worse  than 
it  was  last  night,  and  the  poor  condition  of  my  throat  and  voice 
aggravated  from  what  it  was  last  night — so  you  are  going  to  get  the 
benefit  of  it  by  my  not  taking  but  a  very  little  more  of  your  time  this 
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morning.    I  will  be  as  brief  as  I  can  consistently  and  still  touch  on 
the  other  features  of  this  case. 

I  was  a  little  surprised  when  the  gentleman  who  opened  this  case 
came  to  article  25  and  never  discussed  it  at  all — surprised  at  his 
opinion  as  to  that  article — ^because  in  the  rery  beginning  I  understood 
him  to  say  to  the  Senate  he  wanted  this  case  tried  under  the  law  and 
under  the  evidence,  and  the  oaths  of  the  senators;  wanted  to  be  fair, 
and  tried  to  be  fair;  and  with  those  statements,  when  he  coupled  with 
them  the  statement  that  he  was  urging  the  conviction  of  Schively  of 
I)erjury  in  this  court,  in  this  case;  that  he  believed  that  perjury  had 
been  established,  I  was  startled.  Because,  as  a  criminal  charge,  when 
the  facts  necessary  to  have  been  proven,  with  all  of  the  elements  to 
constitute  the  crime,  are  contrasted  with  the  proof  actually  made, 
there  is  no  more  proof  of  perjury  against  John  Schively  in  this  case 
than  there  is  proof  of  murder.  How  counsel  can  conceive  that  he  ia 
honest  in  his  argument  and  still  be  of  the  opinion  that  there  should 
be  a  conviction  of  perjury  under  the  testimony  offered  this  Senate  is 
beyond  my  understanding.  Now,  what  is  perjury?  That  is  a  criminal 
charge.  I  don't  care  whether  you  are  going  to  try  it  before  a  board  of 
managers,  or  before  a  Senate,  or  before  a  criminal  court;  the  elements  of 
the  crime  remain  the  same.  The  proof  to  be  adduced  is  the  same. 
The  establishment  of  the  necessary  facts  constituting  the  crime  be- 
yond a  reasonable  doubt  and  to  a  moral  certainty  by  the  evidence  is 
as  necessary  as  if  it  were  a  criminal  court  The  effect  of  the  judg- 
ment is  the  same,  with  the  exception  of  the  imprisonment.  I  will  read 
from  Wharton  on  Criminal  Law,  10th  edition,  second  volume,  and  frwn 
section  1244: 

Perjury  is  an  offense,  as  now  modified  by  statute  generally  defined, 
as  a  corrupt  assertion  or  falsehood  under  oath  or  affirmation  by  legal 
authority  for  the  purpose  of  infiuencing  the  course  of  the  law;  or,  to 
give  a  definition  drawn  from  the  older  common  law  authorities,  it  is 
the  willful  assertion  as  to  a  matter  of  fact,  opinion,  belief,  or  knowl- 
edge, made  by  a  witness  in  a  judicial  proceeding  as  part  of  his  evi- 
dence, either  upon  oath  or  in  any  form  allowed  by  law  to  be  substituted 
for  an  oath,  whether  such  evidence  is  given  in  open  court,  or  in  an 
affidavit,  or  otherwise,  such  assertion  being  known  to  such  witness  to 
be  false,  and  being  intended  by  him  to  mislead  the  court,  jury,  or  the 
person  holding  the  proceeding.  The  offense  consists  in  swearing  falsely 
and  corruptly,  without  probable  cause  of  belief;  not  in  swearing  rashly 
or  inconsiderately,  according  to  belief.  The  false  oath,  if  taken  from 
inadvertence  or  mistake,  cannot  amount  to  voluntary  and  corrupt  per- 
jury. An  oath  is  willful  when  taken  with  deliberation,  and  not  through 
surprise  or  confusion,  or  a  bona  fide  mistake  as  to  the  facts,  in  which 
latter  cases  perjury  does  not  lie. 

That  Is  Mr.  Wharton's  definition  of  perjury.  The  rule  will  not 
be  disputed,  and  that  is  the  rule  under  which  to  measure  this  evidence. 

Now,  I  am  going  to  take  but  very  little  time  upon  this  evidence. 
To  quote  the  expression  at  one  time  used  in  this  state  by  an  eminent 
statesman,  "I'm  just  going  to  hit  the  high  places";  and  it  seems  to  me 
they  are  enough.    In  doing  so  I  shall  simply  follow  some  of  the  asser- 
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tions  of  Mr.  Edge  in  his  recollection  of  the  testimony.  I  think  that  I 
may  select  one  statement  to  cluster  all  the  answer  about,  as  made  by 
Mr.  Edge.  And  you  will  recollect  it.  He  said,  'There  is  no  question  in 
the  minds  of  the  senators  but  what  Schirely  signed  those  notes."  Well, 
maybe  that  is  true.  There  is  a  question  in  my  mind  that  he  ever  signed 
any  notes,  but  there  is  no  question  in  my  mind  that  if  he  did  sign  any 
notes  he  signed  them  as  president  of  the  Live  Stock  Association,  and 
eTenrthing  in  the  record  points  to  it.  I  am  not  prepared  to  say  that 
John  Schively's  name  went  on  those  notes,  but  I  am  prepared  to 
assert,  and  I  think  prove  by  the  record,  that  if  his  name  was  there,  it 
was  there  as  president  of  the  Live  Stock  Company,  and  inadvertently, 
as  he  testified  when  he  answered  Schrock's  assertion,  put  there  with- 
out his  knowledge  that  he  was  obligating  himself  to  anybody — ^but, 
as  he  says,  "signing  the  papers  that  were  put  before  him,  if  any  were 
put  before  him  that  night."  And  I  make  that  assertion  by  the  proof 
to  my  mind  that  irresistably  points  to  it,  that  clusters  all  about  this 
case,  in  the  books,  and  from  the  absences.  The  first  thing  that  I  want  to 
know  is.  What  became  of  those  notes?  Why  cannot  we  see  who  signed 
them?  The  evidence,  to  my  mind,  puts  them  into  the  possession  of 
Schrock,  as  fast  as  they  were  paid,  and  never  gets  them  out  of  his 
possession,  and  I  believe  they  are  there  now,  if  they  exist  Why? 
Because,  aside  from  Schrocks  possession,  outside  that  of  the  bank's, 
we  are  unable  to  ever  find  them  elsewhere.  McDonald  saw  the  notes  in 
Schrock's  possession,  not,  as  Brother  Edge  has  asserted,  as  attorney 
for  John  Schively,  but  as  a  mutual  friend  while  assistant  attorney 
general  of  this  state.  That  was  the  testimony,  Brother  Edge.  Mc- 
Donald saw  them  for  the  purpose  of  verifying  Schively's  statement  that 
he  never  had  received  anything  from  the  company  but  $400.00  per  month 
flat  salary.  Schrock  produced  them  in  the  ofllce  for  McDonald.  Mo- 
Donald  simply  looked  at  them  to  verify  who  the  payee  was — paid  no 
attention  to  the  signatures;  that  was  not  a  question  that  was  directed  to 
his  attention  at  all,  or  to  Schively's.  But,  Mr.  Edge,  the  record  shows 
that  McDonald  says  that  his  impression  now  is  that  those  notes  were 
executed  by  the  stock  company.  At  the  subsequent  visit  of  Schrock  in 
McDonald's  ofllce  after  the  indictment  for  perjury,  what  does  Schrock 
tell  McDonald — ^that  Ward  wanted  the  Schively  signature  on  the  notes 
to  make  them  stronger.  Now,  how  does  the  stock  company  or  any  other 
corporation  execute  notes?  How  did  that  stock  company  draw  its 
checks  and  make  its  notes?  Read  the  checks:  "The  Pacific  Live  Stock 
Association,  by  E.  R.  Ward,  president;  J.  B.  Schrock,  manager."  They 
so  read,  all  of  them.  How  did  they  execute  the  notes?  The  Pacific 
Live  Stock  Association — If  they  had  a  president  and  manager — by 
blank,  president;  blank,  manager.  How  would  they  have  executed  a 
note  to  this  president  for  $1,200.00  after  he  had  resigned,  and  the  note 
made  payable  to  him?  The  Pacific  Live  Stock  Association,  by  Schrock, 
manager;  and  there  is  no  president  to  sign  it.  How  would  Ward 
conceive  that  the  note  could  be  strengthened  by  Schively's  signature? 
Why,  as  president,  completing  the  act  as  he  and  Schrock  used  to  do 
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it,  and  if  John  Schively's  signature  ever  got  on  thoee  notes,  it  got 
there  at  the  instance  of  Ward,  thinking  to  strengthen  the  note  by  hav- 
ing the  new  president's  signature.  Schrock  knows  it  and  Schrock  holds 
the  notes.  Schrock  made  away  with  the  notes  in  the  beginning.  Do 
you  think  they  were  in  Charley  Murray's  possession  when  the  re- 
ceiver was  appointed?  No,  Mr.  Murray  has  no  recollection  of  re- 
ceiving any  such  notes  as  those,  in  checking  over  the  surrender.  Were 
they  in  Schrock's  possession  after  Murray's  surrender?  Undoubtedly. 
He  admits  they  were;  McDonald  the  same  thing.  Did  they  ever  get  in 
possession  of  the  new  receiver?  If  we  are  to  believe  the  Spokane  wit- 
nesses, they  never  did;  never  got  out  of  the  possession  of  Schrock. 
Why?  Because  they  were  the  obligations  of  the  Pacific  Live  Stock 
Association,  creating  an  indebtedness  that  they  had  no  right  to  create, 
I>aid  ofC  with  the  moneys  of  the  association  as  a  debt  they  had  no 
right  to  pay,  done  by  Schrock,  at  the  instigation  of  Schrock  to  get  rid 
of  Ward;  and  if  brought  to  light  in  the  hands  of  the  receiver,  an  em- 
bezzlement of  the  funds — establishing  an  embezzlement  of  the  funds 
diverted  to  an  imlawful  purpose  from  the  moneys  of  the  association. 
When  this  association  is  being  investigated,  what  would  Schrock  natur- 
ally do?  First,  get  rid  of  the  notes.  Second,  go  before  the  grand 
jury  and  lie  as  to  who  executed  them;  because  if  they  had  been 
Schively's  individual  notes,  there  would  have  been  no  embezzlement, 
because  they  would  have  been  paid  ofC  by  John  Schively.  Now,  as 
Schrock  intended  the  ultimate  result  should  be — ^as  he  started  in  to  do 
the  moment  that  Schively  came  in  as  president — ^to  give  Schively 
premium  commissions  on  the  books,  yet  pay  him  $400.00  a  month,  and 
make  Schively,  without  knowing  it,  pay  oft  the  Ward  notes  with  the 
difference  between  $400.00  a  month  that  he  was  drawing  down  and  the 
commissions  that  he  did  not  know  anything  about  that  he  was  getting 
credit  with.  And  those  were  the  instructions  that  Schrock  gave.  To 
whom?  To  the  head  bookkeeper.  And  who  was  that  gentleman?  Tou 
people  of  Spokane  who  have  been  outraged  by  the  awful  perjuries  of 
John  Schively,  did  you  hunt  up  Shallenberger,  the  man  who  knew  all 
about  the  books?  No,  you  never  held  Mr.  Shallenberger.  Hunter  was 
the  mere  assistant  that  kept  up  the  office  and  kept  the  books  as  he 
received  orders  to  do  so  from  Shallenberger.  Where  was  he  when  the 
grand  jury  indicted  John  Schively  in  Spokane?  His  name  was  not 
among  the  list  for  the  grand  jury.  They  are  indorsed  on  the  Indictment 
for  perjury  set  up  in  Schively's  answer  by  exhibit,  being  a  certified 
copy  under  the  seal  of  the  Spokane  court.    Shallenberger  is  not  there. 

By  Mb.  Manages  Edge:  Mr.  Israel,  I  might  s&y  for  your  informa- 
tion that  he  skipped  out  of  the  state  and  we  could  not  get  service  on 
him. 

By  Mb.  Isbael:  Skipped  out  of  the  state!  Well  might  he  run — the 
dirty  tool  of  a  dirty  manager!  Setting  up  a  false  set  of  books  to  rob 
the  stockholders  of  the  company.  Well  might  he  run.  I  am  glad  to 
know  it  It  was  the  natural  thing  for  Shallenberger  to  do.  It  is  the 
very  statement  that  acquits  John  Schively  of  perjury.    Did  Bennington 
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run.  too?  Where  is  Bennington?  Where  is  the  man  that  credited 
John  Schively  upon  the  hooks  $400  to  get  out  of  the  company?  Why, 
in  the  indictment  it  says  that  Schively  had  perjured  himself  before 
the  grand  jury  by  willfully  and  corruptly  swearing  that  he  never 
received  $400  from  Bennington?  Where  is  Bennington?  I  am  informed 
that  he  used  to  be  at  Ritzville.  Is  he  there  now  or  did  he  run? 
Would  an  honest  grand  jury,  sitting  in  an  honest  investigation  over  a 
man  for  the  purpose  of  honestly  discovering  whether  he  had  committed 
perjury  or  not,  satisfy  themselves  without  calling  such  important  wit- 
nesses as  Shallenberger,  who  ran,  and  Bennington,  who  probably,  ran 
also?  Would  an  honest  grand  jury  or  an  honestly  conducted  grand 
jury —  I  want  to  take  that  all  back.  I  believe  that  that  grand  jury 
was  absolutely  an  honest  body,  but,  like  the  average  grrand  jury,  they 
were  dominated,  swayed  and  handled,  and  did  not  know  it,  con- 
stantly by  the  prosecuting  attorney's  office,  and  they  were  dominated, 
handled  and  used  by  that  unspeakable  dog,  that  cheap  "Pan-Tan," 
who  has  now  resigned  as  a  "Pan-Tan,"  as  I  read  the  other  day — ^who 
has  promptly  run  under  fire  with  the  announcement  that  he  had  not  been 
very  long  a  member,  and  so  he  could  not  do  much  damage  if  he  should 
get  down  and  out.  That  is  the  way  his  resignation  read  to  me.  That 
unspeakably,  perjuring  witness  had  charge  of  that  grand  jury.  Per- 
jured? Why,  the  last  word  from  the  witness  stand  out  of  his  foul 
mouth  was  a  perjury.  Just  before  he  walked  out  of  this  room,  to  the 
tittering  of  the  spectators  and  the  Senate,  he  had  excused  .himself  for 
riding  up  and  down  the  elevator  because  he  sat  down  to  talk  with  the 
boy.  And  there  never  was,  is  not  now  and  there  never  has  been  a  seat 
or  chair  of  any  kind  in  that  elevator.  Dismissed  from  this  stand, 
answering  the  last  question  with  a  foul  lie  in  his  mouth.  And  that  is 
the  man  who  indicted  John  Schively  for  perjury.  That  is  the  man 
whom  Schrock  testified  before,  whom  Ward  testified  before,  and  Ward's 
wife,  that  the  notes  were  the  notes  of  John  Schively.  Now,  hark  your 
recollection  back  to  Mr.  Ward  and  Mrs.  Ward  on  the  stand  before  this 
note  question  developed;  and  they  both  swore  that  those  were  Schively's 
notes,  and  she  swore  that  she  had  them  in  her  possession  for  three 
days,  and  there  was  nobody's  name  on  them  but  Schively's.  Now, 
Schively  never  dreamed  that  he  was  being  jobbed  before  this  grrand 
jury  by  this  honest(?)  prosecutor,  this  drunken,  unspeakable,  red- 
headed dog  from  Spokane — and  my  statement  goes  everywhere  as  well 
as  here.  When  he  had  Ward  and  his  wife  before  the  grand  jury  and 
they  gave  this  testimony  to  aid  Schrock  In  protecting  his 
dirty  larceny — not  done  by  him,  because  he  was  not  capable  of  doing 
it — but  done  by  the  master  mind  of  this  Shallenberger,  who  ran  when 
the  time  came  to  explain.  When  this  brilliant  representative  of  the 
district  attorney's  office  of  Spokane  learned  from  those  witnesses  whom 
they  claimed  executed  the  notes  and  learned  that  they  were  hypothe- 
cated for  a  loan  as  collateral  at  the  Fidelity  bank,  will  any  man  tell 
me  that  another,  with  as  much  sense  as  God  will  allow  the  proverbial 
goose,  would  not  have  gone,  or  sent  a  messenger,  at  once  to  that  bank 


Digitized  by 


Google 


758  JOURNAL  OF  THE  SENATE 

to  see  what  the  record  was  as  to  those  notes?  Wouldn't  it  be  the  first 
inquiry  to  check  upon  the  statement  that  they  were  Schlvely's  notes 
after  Schively  had  come  before  the  body  and  refused  to  indorse  the 
statement?  Was  it  done?  Why,  no;  Schively  was  for  a  day  and  a  half 
brow-beaten  by  Donovan  in  an  attempt  to  make  him  say  that  he  did 
sign  the  notes,  and  when  he  refused  to  say  it,  he  indicted  him  for 
perjury,  upon  the  word  of  Ward  and  his  wife  and  Schrock;  while  right 
down  the  street  was  this  silent  evidence  of  the  fact  that  the  notes — Mr. 
and  Mrs.  Ward  to  the  contrary  notwithstanding — ^where  they  had  been 
noted  on  the  books  of  that  company  and  collected,  were  the  notes  of 
the  Live  Stock  Association.  And  that  is  the  honest  indicting  of  a  man. 
I  don't  know  whose  tool  Donovan  was.  That  he  was  a  tool  of  some  of 
those  who,  as  the  enemies  of  John  Schively,  were  then  working  for  his 
downfall,  is  apparent.  Allow  him  to  be  indicted  on  such  testimony, 
without  trying  to  verify  the  testimony,  makes  it  apparent  But  It  was 
a  dishonorable,  dishonest  indictment  of  the  man — ^almost  as  bad  as 
another  case  that  I  have  in  mind  in  the  history  of  this  state,  which  was 
simply  ludicrous  because  it  did  not  occur  under  such  conditions  as  this; 
but  is  an  example  of  the  work  of  your  average  grand  Jury  in  the  hands 
of  a  prosecuting  officer,  the  tool  of  a  bunch  of  politicians.  If  my  memory 
serves  me  right,  there  is  a  senator  here  today,  as  one  of  the  honorable 
members  of  this  body,  and  in  this  chamber — a  senator  who  went  before 
a  grand  Jury  and  answered  a  certain  question  "Yes."  The  stenographic 
notes  were  afterwards  made  to  show  that  he  answered  the  question 
"No."  And  then  they  indicted  him  for  perjury.  If  you  hunt  him  out 
at  the  recess,  he  will  verify  my  story.  One  of  your  honorable  members 
indicted  for  perjury,  by  changing  the  record  in  the  grand  Jury  room 
to  make  him  negative  a  proposition  that  he  had  affirmed;  and  then 
charged  with  perjury  for  negativing  it  That  was  another  honest  grand 
jury.  It  was  never  heard  of  any  further — ^that  grand  Jury  or  that  in- 
dictment, no  more  than  the  Schively  indictment  will  be  heard  of  any 
further  in  Spokane.  But  all  of  this  is  directed  not  to  the  fact  that  I 
have  any  belief  in  my  mind  that  a  single  senator  within  in  sound  of 
my  voice — irrespective  of  the  fact  that  these  impeachment  charges  are 
going  to  go  to  a  final  vote — considers  any  longer  the  charge  of  perjury 
against  Schively.  It  is  simply  in  answer  to  the  Edge  statement  that 
he  yet  believed  that  Schively  did  commit  willful  and  corrupt  perjury- 
How  he  can  as  a  lawyer  I  don't  know. 

Now  then,  on  more  thought  in  regard  to  this  mingling  of  perjurf 
here  and  perjury  there  in  the  argument.  That  is  these  books.  Mr. 
Edge  says,  "Why,  John  Schively  makes  one  assertion  and  all  these  wit- 
nesses contradict  him."  Well,  all  of  these  witnesses  that  can  talk,  try 
to  contradict  him,  but  all  the  silent  witnesses  in  the  case  corroborate 
him.  Now,  I  believe  there  has  been  passed  around  among  you  repro- 
duction copies  of  that  so-called  settlement  sheet  that  it  was  claimed 
was  made  out  for  Schively's  settlement  by  Hunter,  the  bookkeeper,  who 
had  to  finally  admit  that  it  was  not  made  until  a  day  or  two  after 
Schively  had  left  the  office;  that  it  was  made  out  before  he  passed  the 


Digitized  by 


Google 


IMPEACHMENT  PROCEEDINGS  759 

Items  into  the  ledger;  that  he  passed  the  items  from  it  to  the  ledger 
and  that  Schiyely  had  had  his  $260.50  from  Schrock  before  he  made  it 
out,  when  it  showed  a  balance  of  $400  against  Schively.  I  do  not  be- 
lieve that  you  had  passed  among  you  (you  may  have,  and  I  may  be 
in  error),  the  calculation  from  Schively's  books  showing  that  he  was 
only  two  cents  in  error  with  the  check  from  Schrock  on  the  8th  of 
August.  But  Mr.  Edge  took  it  upon  himself,  for  some  reason,  probably 
from  a  faulty  recollection  of  the  testimony,  to  say  that  we  had  to  go 
out  of  our  way  to  establish  a  thirty-dollar  item,  out  of  John  Schively's 
mouth,  on  a  "superstitious"  horse  in  order  to  make  it  balance.  Now, 
as  to  the  ''superstitious"  horse,  he  is  again  in  error;  it  was  neither 
superstitious  nor  supposititious;  it  was  a  real  horse,  one  of  twelve  head, 
■ays  Schively,  undisputed,  the  property  of  Mr.  Schrock — Mr.  Schrock 
(always  Schrock),  who  said  to  him:  "To  be  a  member  of  this  associa- 
tion, you  have  got  to  carry  insurance;  it  is  a  mutual  company.  You 
have  no  animal  to  Insure.  I  will  give  you  one  of  those  horses  on  the 
range,  and  we  will  insure  him  for  |75  and  make  out  the  premium  note 
against  you  and  file  it  with  the  note  clerk."  And  it  was  done — ^Just  as 
you  go  tomorrow  and  create  a  corporation  and  use  three  men  to  make 
a  board  of  trustees  by  giving  them  each  one  share  of  stock,  and  prob- 
ably employing  them  as  clerks  in  your  office,  to  comply  with  the  law  of 
corporations.  Nothing  wrong,  corrupt  or  criminal  about  it.  Now  then, 
Schively  was  coming  away;  when  he  is  getting  ready  to  make  this 
settlement,  he  calls  Schrock's  attention  to  the  existence  of  the  note 
and  goes  over  to  the  note  clerk  and  gets  it  and  settles  it.  Why?  For 
the  reason  he  gave  at  the  time;  he  is  leaving  the  company.  It  stands 
apparently  as  a  charge  against  him,  as  an  indebtedness  against  him  to 
the  stock  company.  It  was  necessary  for  him,  in  order  to  be  legally  an 
officer  of  the  company,  to  have  had  such  insurance;  and  it  was  legally 
necessary  that  he  pay  the  premium;  and  having  paid  the  premium  by 
premium  note,  as  an  honest  man  he  would  discharge  the  note  to  the 
corporation,  because  It  was  the  corporation's  money,  not  his  nor 
Schrock's.  And  as  to  the  $30  item  that  Schrock  borrowed — ^used  to 
finish  his  settlement — Schrock  put  that  on  the  books  after  he  had 
settled  with  John,  when  Shallenberger  doctored  them  for  Bennington's 
benefit,  or  somebody  else's  benefit;  or  endeavored  to  get  them  in  some 
kind  of  shape  so  that  they  would  appaMotiy  balance  off  his  Ward  notes. 
He  himself  used  the  thirty  dollars.  Now,  you  will  observe,  senators, 
over  in  the  balance--on  the  credit  side  of  the  ledger  account,  down  near 
the  bottom — seven  entries  made  on  the  8th  of  October,  the  day  John 
settled  up,  which  the  bookkeeper  says  were  not  put  on  the  ledger  until 
after  they  had  been  first  put  onto  this  account — this  balance  sheet — six 
or  seven  items  of  credit  to  make  John's  account  balance.  And  one  of 
those  items,  the  first,  is  Bennington's,  credited  as  having  paid  the  asso- 
ciation $400  to  the  credit  of  Schively.  That  was  necessary,  because 
under  the  account  as  it  was  in  the  books  up  to  that  minute  Schively 
owed  the  company,  according  to  the  books — at  the  time  he  had  taken 
the  $260.60  check — ^he  owed  the  company  $200.00.    So  the  Bennington 
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Item  of  $400  we  check.  Then  comes  the  next  Item,  a  credit  of  $30  from 
Schrock,  by  check  No.  4066,  which  is  supposed  to  appear  in  the  Journal 
at  page  198,  but  when  you  turn  to  page  198  to  find  the  $30  credit, 
you  find  there  that  the  entry  was  under  date  of  September  26th  and  that 
It  was  a  charge  to  Schively  of  $30.00  under  a  differently  numbered  check 
entirely.  Here  is  the  entry:  "October  8th.  W.  J.  Bennington  to  J.  H. 
Schively,  $400.00,  as  per  agreement.  J.  B.  Schrock  to  J.  H.  Schively; 
Check  No.  6044.  This  entry  made  as  per  instructions  of  J.  B.  Schrock." 
But  they  got  things  balled  up,  because  the  ledger  shows  that  this 
October  8th  credit  of  Schrock  of  $30.00  was  check  No.  4066,  while  this 
credit  by  Schrock  on  the  8th  day  of  October  is  check  No.  5044 — "this 
entry  made  as  per  instructions  of  J.  B.  Schrock" — ^yet  on  the  ledger  he 
gives  it  a  credit  of  Schrock  on  the  same  date  as  check  No.  4065.  Now 
we  go  over  to  the  credit  side  of  Schively's  account  and  we  find  there  a 
credit  charge  of  large  items:  "10th  of  July,  $200.00;  August  31st, 
$600  00;  September  30th,  $792.00;  October  8th,  $753.00."  But  when  we 
come  to  get  at  this  itemized  account,  we  don't  find  any  such  figures;  but 
we  find  a  check  No.  6044,  charged  to  Schively's  account  as  $30.00,  and 
then  when  we  go  to  the  journal  for  this  check  and  under  date  of  Sep- 
tember 24th,  we  find  that  J.  H.  Schively  received  $30.00,  according  to 
their  books,  by  this  check  No.  6044.  Still  in  this  sheet  is  this  check 
No.  4066— 

Bt  Senator  Fishback:    That  is  a  transposition. 

Bt  Mb.  Isbael:  A  transposition,  yes;  but  charged  by  Schrock 
against  himself  and  credited  to  Schively.  Why  did  he  do  it  upon  any 
theory  excepting  that  he  was  conscious  of  the  fact  that  he  owed 
Schively  $30,  as  Schively  said  he  did?  The  cash  transaction  at  the  time 
of  the  settlement — ^and  when  Schrock,  under  the  guiding  hand  of  the 
runaway  man,  undertook  to  make  the  accounts  balance.  Shallenberger, 
in  making  up  the  itemized  account,  stated  there  was  $30  away  back 
yonder  that  could  be  taken  out  and  brought  forward;  it  shows  you,  sen- 
ator, the  blending  of  ideas  in  the  hunting  out  of  an  item  to  carry  out 
the  balance  sought.  The  books  showed  Schively  still  owed  them  $400. 
Now,  I  have  been  waiting  for  it  to  be  claimed  in  this  case  that  these 
pencil  marks  demonstrate  an  attempt  to  settle  on  a  commission  basis 
— an  attempt  by  Schively  to  wipe  out  this  $400  on  a  commission  basis. 
But  the  theory  is  exploded  by  the  same  pencil  marks,  the  minute  you 
analyze  them.  -  It  is  plain  to  my  mind  that  Schrock  was  attempting  to 
find  sufficient  discrepancies  so  as  to  get  the  $400  credit  to  John  out 
of  errors  in  the  account,  figured  on  a  commission  basis,  so  that  John 
would  keep  quiet  about  the  account.  It  was  a  critical  point  with 
Schrock.  The  new  board  was  coming  together.  The  bookkeeper  had 
exhibited  the  account  whereby  it  appeared  that  Schively  owed  the 
company  $400  and  everything  would  be  serene  in  the  future  if  John 
quit  kicking.  If  anything  could  be  done  to  the  books  so  they  would 
show  Schively  to  be  indebted  $400  to  the  company,  all  would  be  well; 
but  Schively  was  too  insistent,  and  had  gotten  Schrock  to  call  off  these 
figures  in  trying  to  find  that  $400  excess,  so  Schrock  had  him  subtract 
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from  $600,  1563.65,  and  get  a  result  of  |36.35.  If  you  take  these  items, 
$36.35  and  |21.75,  you  get  a  result  of  |57.65;  then  from  that  result  take 
$19.50  and  it  will  give  a  result  of  $38.15,  but  adding  $57.65  to  the 
1351.75  John  had  called  attention  to  the — as  he  supposed — items  before 
the  Ist  of  July,  you  get  practically  $409.  I  am  not  attempting  to  carry 
these  figures  in  my  mind  accurately.  It  would  apparently,  at  first 
blush,  show  an  attempt  at  a  settlement  on  a  commission  basis.  Up  in 
the  comer  here  are  some  other  figures  In  the  same  handwriting  that 
are  unaccounted  for  by  Mr.  Edge  or  anybody,  the  $100  with  the  plus 
sign  $400,  totaling  $500,  and  the  figures  $560,  and  the  figures  $19.50. 
But  here  comes  the  destruction  of  the  theory  of  error  to  balance  the 
^account  on  a  commission  basis.  Remember  that  the  testimony,  accord- 
ing to  Schrock,  was  that  Schively  was  to  have  a  commission  of  three 
mills  up  to  $200,000,  or  a  maximum  of  $600  a  month  salary,  the  same 
aa  Ward  was  getting.  Now,  if  the  business  written  did  not  constitute 
the  maximum,  instead  of  the  $600,  he  would  only  get  the  miUage  at 
three  mills  on  the  business  written.  Now,  according  to  the  statement, 
the  first  millage  in  July  for  commissions  ran  on  $465,000  worth  of  busi- 
ness, and  were  credited  at  the  full  $600  maximum,  but  on  August  31st 
and  on  September  30th,  where  the  millage  produced  a  result  less  than 
the  $600,  and  he  is  credited  accordingly  with  a  less  amount  of  millage 
because  the  business  written  was  not  sufllcient  to  produce  the  maximum 
$600.  Now  then,  in  order  to  get  this  balance,  in  order  to  get  this  result 
of  $400  for  a  credit  to  offset  the  apparent  debit  of  Schively,  Schrock 
would  have  to  give  Schively  $600  any  way,  and  that  is  what  he  was 
trying  to  do — give  it  to  him  any  how — ^the  $600,  according  to  this 
theory — 

Bt  the  President:     The  Senate  will  take  a  recess  for  ten  minutes. 

Bt  the  Pbesident:  The  Senate  will  come  to  order.  Proceed,  Mr. 
Israel. 

By  Mb.  Israel:  Mr,  President  and  Oentlemen  of  the  Senate — I  prob- 
ably owe  you  an  apology  for  having  spent  any  time  this  morning  upon 
this  perjury  charge  at  all,  but  I  have  been  filled  with  the  sense  of  thei 
outrage  of  it  all  to  such  an  extent  that  I  could  not  abide  in  peace — 
especially  after  what  Mr.  Edge  had  said  regarding  his  yet  abiding  con- 
viction of  the  guilt  of  Schively  of  perjury  and  his  honest  opinions.  How- 
ever, I  am  convinced  that  it  was  due  to  the  ardour  of  debate  rather 
than  a  premeditated  statement.  I  promise  you  now  to  devote  myself  for 
but  a  moment  longer  to  that — to  refer  to  the  authorities  cited  by  Mr. 
Edge,  as  I  promised — as  to  which  are  inapplicable  to  these  matters  in 
liand;  and  then  I  shall  leave  this  matter,  so  far  as  my  task  and  duties 
are  concerned,  with  you.  There  is  lots  of  law  in  the  law  books  that  has 
caused  the  layman  many  times  to  say  there  was  too  much  law  and  too 
little  justice;  and  in  all  probability  it  is  true.  We  can  go  into  the 
books  and  find  a  case  where  the  law  is  declared  so  that  it  would  seem 
to  fit  our  every  contention,  if  we  don't  also  look  at  the  facts  that  were 
under  discussion  at  the  time  by  the  court  that  limits  the  opinion.  The 
rules  of  the  law  permit  some  expansion.    They  are  not  absolutely  rigid. 
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If  they  were,  the  court  could  not  apply  them  at  all.  Every  court  in 
passing  upon  a  legal  proposition  is  bound  to  be  controlled  by  the  facts 
under  discussion;  and  while  the  rule  may  be  applied  to  one  set  of 
facts  it  would  not  apply  to  another  set  of  facts.  So  the  layman's  mind 
may  be  easily  confused  as  to  what  the  law  is  by  using  a  case  that  is 
not  at  all  parallel  upon  the  facts,  and  assuming  the  contrary  to  be  the 
case,  urge  It  as  the  law  in  the  case  that  may  be  under  discussion,  while 
as  a  matter  of  fact  the  facts  were  entirely  different  An  attorney  at  law, 
to  get  the  law  before  such  a  body  as  this,  which  is  to  decide  both  ques- 
tions of  law  and  fact,  should  be  very  careful  to  select  the  cases  that 
announce  a  rule  of  law  where  the  facts  are  somewhat  similar,  or  as 
similar  as  possible,  or,  to  use  a  term  that  is  current  among  lawyers, 
"on  all  fours"  with  the  case  at  bar,  or  the  case  that  is  being  tried. 
When  we  apply  that  rule  of  selection  to  the  cases  urged  by  the  member 
of  the  board  of  managers,  their  cases  have  no  application  to  the  case 
we  have  under  discussion.  [To  Mr,  Manager  Edge.]  Will  you  let  ms 
have  that  case  you  cited  from  the  14th  Southern  Reporter? 

While  counsel  is  looking  for  that  case,  take  the  14th  Southern  Re- 
porter, page  30.  Here  is  the  case  of  State  vs.  Hill.  It  is  a  citation  re- 
ferred to  by  counsel,  and  I  will  read  the  syllabus.  The  syllabus  is  the 
headline  in  each  report,  in  which  the  reporter  includes  the  meat  of  the 
decision;  that  law  that  Is  announced  In  the  case.  This  is  the  syllabi: 
"The  power  of  impeachment  conferred  by  the  constitution  upon  the 
legislature  extends  only  to  civil  officers  of  the  state."  We  don't  deny 
that  proposition  as  a  proposition  of  law;  but  we  say  the  articles  of  im- 
peachment exhibited  here  were  not  exhibited  against  an  officer  of  the 
state  at  all;  that  they  were  exhmibited  against  a  man  who  was  not  an 
officer  in  any  sense  of  the  word  at  the  time  they  were  exhibited.  They 
are  exhibited  against  a  man  for  something  done,  even  if  we  were  to 
concede  it  was  wrong  (which  we  do  not),  which  cannot  be  under  the 
law — cannot  be  a  wrong — ^but  even  conceding  it,  we  have  no  quarrel 
with  the  proposition  that  the  power  of  Impeachment  conferred  by  the 
constitution  upon  the  legislature  extends  only  to  civil  officers.  That  is 
true.  Second,  "Private  citizens  are  not  amenable  to  impeachment" 
That  is  our  contention.  The  deputy  insurance  commissioner  was  a 
mere  private  citizen  at  that  time.  Third,  "The  legislature  has  no 
authority  to  prefer  articles  of  impeachment  against  an  ex-official."  We 
don't  dispute  that.  That  is  the  law,  and  the  legislature  would  be  pow- 
erless against  an  ex-official.  There  are  authorities  to  the  contrary;  to- 
the  converse  of  that  proposition.  Fourth,  "The  legislature  cannot  ex- 
hibit articles  against  a  man  who  has  resigned  pending  the  drawing  of 
the  article  and  proceed  to  take  jurisdiction."  There  is  no  quarrel  with 
this  authority;  It  is  the  law.  But  it  has  no  application  here,  because 
the  man  was  not  an  officer,  either  in  the  present  or  past  terms  at  the 
time  of  the  exhibition.  So  this  authority  is  of  no  benefit  to  us.  I  have 
shown  you  that  this  man  at  the  time  of  these  articles  was  not  under 
oath;  was  subject  to  be  dismissed  at  will;  was  not  an  officer  in  any 
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respect.  Now,  taking  the  14th  Southern  Reporter,  page  30 —  Counsel 
evidently  has  returned  it  to  the  library — 

Bt  Mb.  Mi^NAGEB  Edge:  The  stenographer  took  these  books  away 
In  the  preparation  of  the  record.  The  14th  Southern  Reporter  I  left 
on  the  table. 

By  Mr.  Israel:  The  11th  Nebraska  161,  that  is  gone,  too.  The  22d 
Vermont — 

By  the  PREsroENT:  I  will  assume  any  responsibility  for  these  books 
being  gone. 

By  Mr.  Israel:  Vermont  is  a  common  law  state — common  law 
really  in  the  books.  Common  law  is  really  English  law.  The  rule  of 
the  common  law  is,  in  the  absence  of  statutory  enactment  and  change 
of  procedure —  I  admit  the  common  law  made  it  extortion  to  collect 
a  fee  in  advance  of  the  performance  of  the  duty;  but  that  is  not  the 
law  of  the  State  of  Washington.  The  attorney  general  was  right  when 
he  advised  the  commissioner  that  a  fee  could  be  charged  in  advance. 
It  would  have  been  right  to  have  charged  it  any  way;  it  was  the  privi- 
lege of  every  officer  in  the  state.  It  is  the  law  of  this  state.  This  case 
has  no  application  to  the  law  that  governs  the  State  of  Washington. 

In  the  47th  Missouri,  416 —  I  think  that  is  here.  This  was  not  the 
trial  of  a  party  who  had  performed  the  acts  as  a  deputy.  It  was  the 
acts  of  an  officer  recognized  to  be  an  officer.  It  was  not  claimed  that 
he  was  acting  under  the  advice  of  anybody — ^much  less  the  advice  of 
the  attorney  general,  or  the  legal  adviser  who  directs  the  offices  of 
the  state.  Twenty-fifth  American  Reports,  page  610,  State  vs.  some- 
body—    These  all  seem  to  be  gone. 

By  the  President:  I  will  hold  myself  responsible  for  these  books 
being  gone  if  there  is  any  blame  attached. 

By  Mb.  Israel:  Well,  I  will  say,  your  honor,  that  I  think  the  state- 
ment in  my  notes  I  made  at  the  time  will  be  sufficient  as  to  this  case. 
It  was  not  the  trial  of  an  officer;  it  was  the  trial  of  a  mere  individual. 
It  was  not  under  the  constitution.  It  was  a  criminal  trial  for  extortion, 
where  no  question  of  officer  intervened.  The  court  as  a  court  of  im- 
peachment cannot  try  the  criminal  phase  of  an  extortion  without  it  be 
the  act  of  an  officer.  It  was  read  at  the  point  in  the  argument  that 
counsel  allowed  me  by  interruption  to  make  the  statement  that  he  was 
being  driven  back  by  the  force  of  his  own  authorities  after  he  had  ap- 
parently taken  the  position  that  these  articles  would  lie  against  a 
deputy.  In  that  connection  he  read  a  Utah  case.  Upon  his  contention 
that  extortion,  implied,  without  proof,  corrupt  motive  and  criminal  in- 
tent— you  will  probably  hear  much  of  such  argument  in  the  close.  I 
presume  that.  Judging  from  the  act  itself,  there  is  no  justification  of  it. 
He  read  a  Utah  case,  from  up  in  the  sagebrush  among  the  Mormons; 
Bome  fellow  who  was  recorder  in  a  mining  camp  and  under  the  custom 
of  the  camp  had  charged  |3.00  for  the  recording  of  a  notice,  and  it  was 
paid  under  protest;  and  he  was  complained  against  for  extortion;  and 
the  court  held  that  he  was  bound  to  know  the  law  and  that  he  was 
guilty  of  extortion  when  he  did  this  act.    That  is  not  good  law.    Every 
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once  in  a  while  we  find  a  case  in  the  books — as  every  lawyer  in  this 
body  knows — that,  to  use  the  veriest  vulgarism,  is  '^rotten"  as  a  propo- 
sition of  law.  It  is  a  necessary  consequence  of  the  finite  minds  that 
write  opinions.  So  just  as  an  illustration,  I  thought  I  would  bring  you 
another  recorder's  case — an  attorney  general's  case — in  answer  to  those 
Utah  contentions  of  counsel;  not  a  recorder's  case  exactly,  but  a  fee 
case.  This  is  from  the  good  state  of  Pennsylvania.  The  Pennsylvania 
supreme  court,  among  lawyers,  always  has  been  regarded  as  one  of  the 
strongest  courts  in  the  Union  when  it  comes  to  the  enunciation  of  prin- 
ciples of  law;  and  it  is  usually  correct.  So  here  is  a  case  to  contrast 
with  the  sagebrush  case  from  Utah,  where  the  fellow  was  probably  a 
gentile,  and  two-thirds  of  the  court  Mormons.  This  is  an  information 
against  a  Justice  of  the  peace  for  extortion  in  taking  illegal  fees.  This 
court  says:  "A  rule  had  been  made  citing  the  defendant  to  show  cause 
why  an  information  should  not  be  granted  against  him  for  extortion. 
The  rule  was  granted  and  it  appeared  that  on  a  writ  of  assault  and 
battery  the  defendant  received  from  Adams  for  the  justice  of  peace 
twenty-three  pounds,  three  shillings  and  sixpence."  This  was  under  the 
common  law,  not  a  statute — under  that  broad  rule  of  the  common  law 
that  is  being  contended  for  here  as  extortion  in  this  state  in  the  face 
of  the  statute.  'The  facts  were  that  a  writ  had  been  Issued  by  this 
court  for  certain  parties  in  the  county.  The  sheriff  deputized  a  per- 
son to  serve  the  same,  and  there  was  a  general  'rough  house.*  And 
when  the  fee  bill  was  cast  up  and  defendant  called  on  the  prisoners  for 
his  bill  of  costs  he  told  him  that  he  was  dissatisfied  with  the  bill  and 
it  should  be  taxed.  Adams,  the  prosecutor,  declared  the  bill  was  much 
more  reasonable  than  he  expected  and  expressed  his  satisfaction  there- 
with." This  hearkens  very  much  like  some  of  the  replies  made  by  the 
insurance  companies  on  the  witness  stand  here.  "The  defendant  further 
declared  that  if  he  had  erred  in  his  conduct  that  it  was  unintentional; 
that  he  had  followed  the  usual  practice  of  the  justice  of  the  peace  in 
the  county,  and  that  this  was  the  general  usage  of  the  justice  of 
peace  of  that  county."  After  this  statement  of  the  facts  the  court  said 
in  following  up  this  charge  of  criminal  extortion: 

The  Justice  had  no  right,  or  the  deputy,  to  fix  their  own  fees.  The 
defendant's  conduct  therefore,  was  not  justified,  but  is  against  the  law. 
The  next  question  is  whether  or  not  it  was  excusable.  It  does  not  ap- 
pear to  us  that  there  was  a  disposition  of  the  defendant  to  oppress. 
He  endeavored  to  accommodate  the  Justice  of  the  peace.  There  appears 
no  criminal  intentions  or  expressions  of  threats  or  violence.  It  is  proven 
that  the  prosecutor  believed  the  bill  to  be  reasonable  and  that  he  paid 
it  willingly.  We  are  therefore  unanimous  of  the  opinion  that  there 
was  no  proper  grounds  for  prosecution  by  way  of  information.  At  the 
same  time  we  publicly  express  our  opinion  that  the  fees  are  illegal,  and 
we  hope  after  this  discussion  that  this  practice  will  be  discontinued. 
We  are  also  of  the  opinion  and  recommend  to  Mr.  Hansen  that  his  bill 
should  be  properly  taxed. 

And  he  was  dismissed.  Now,  that  was  under  the  common  law  in  the 
State  of  Pennsylvania.  Examining  the  question  of  an  extortion  where 
there  was  no  criminal  intent  or  corrupt  motive  in  making  the  collection, 
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now,  there  is  one  phase  of  the  civil  law  that  is  very  much  akin  to  the 
criminal  law,  and  that  is  malicious  prosecution — malicious  arrest  It 
is — its  punishment  while  a  ciyll  action  is  a  penalty,  and  the  principle 
is  punished — the  party  is  punished  in  dollars  and  cents  for  the  illegality 
of  his  act  in  causing  the  arrest  or  causing  a  warrant  to  issue;  and 
there  is  a  case  in  Minnesota  I  desire  to  call  your  attention  to 
It  is  found  in  the  Minnesota  Reports,  volume  40.  This  was  a  case  where 
a  village  was  incorporated  supposedly  contrary  to  law,  and  immediately 
afterwards  granted  a  license  to  a  saloonkeeper  supposedly  contrary  to 
law,  and  the  saloonkeeper  began  selling  liquors;  and  the  officers  of  the 
county  went  to  the  attorney  general  of  the  state  and  laid  the  case 
before  the  attorney  general;  and  he  advised  them  to  proceed  with  the 
arrest  of  the  proprietor  and  the  suppression  of  the  place;  and  they  did 
so.  The  saloonkeeper  went  out.  The  law  of  incorporation  was  held  to 
be  good,  and  the  incorporation  good,  and  the  license  valid;  and  the 
saloonkeeper  proceeded  against  these  members  of  the  county  board  for 
the  malicious  causing  of  his  arrest;  and  they  plead  that  they  did  it 
under  the  advice  of  the  attorney  general.  The  case  is  somewhat  long, 
so  I  will  cover  it  briefly  as  to  the  one  point.  This  is  what  the  court 
said  in  this  case: 

After  the  plaintiff  opened  his  place  of  business  without  having  ob- 
tained a  village  license,  the  circumstances  of  his  case  were  presented  to 
the  attorney  general  and  the  county  was  by  him  advised  to  prosecute. 
There  is  no  claim  that  this  advice  was  not  given  as  stated  upon  the 
trial,  nor  is  there  a  pretense  that  any  of  these  defendants  did  not  act 
in  entire  good  faith  throughout  the  entire  transaction,  relying  upon 
the  assurance  of  the  chief  law  officer  of  the  state,  to  whom  they  had  at 
the  outset  stated  all  of  the  facts  and  circumstances,  and  with  whom 
they  subsequently  counseled  with  with  reference  to  the  prosecution  of 
this  plaintiff.  It  was  upon  his  express  advice  that  the  steps  were  taken 
upon  which  is  based  this  action.  A  charge  of  malicious  prosecution  is 
well  met  by  proof  that  the  proceeding  was  instituted  in  reliance,  in  good 
faith,  upon  the  advice  of  competent  legal  counsel,  received  upon  a  full 
statement  to  him  of  the  facts  known  to  the  prosecutor,  or  which  he 
had  reason  to  suppose  existed;  and  this  rule  applies  with  still  greater 
force  when  the  proceeding  is  instituted  upon  the  advice  and  approval 
of  the  prosecuting  officer.  And  the  rule  is  especially  pertinent  and  rele- 
vant when  the  prosecution  is  commenced  upon  the  suggestion  and  with 
the  Indorsement  of  the  attorney  general  of  the  state. 

They  dismissed  the  appeal  by  reason  of  the  fact  that  it  was  a 
wrongful  act  and  an  illegal  act  on  the  part  of  these  officers.  It  had 
been  done  after  the  counsel  and  advice  of  the  attorney  general  of  the 
state,  and,  therefore,  was  shorn  of  its  criminal  intent,  or  its  unlawful 
intent. 

Now,  I  find  I  am  again  taking  entirely  too  much  time;  and  I  am 
going  to  content  myself  with  this  very  short  review  of  what  counsel 
said  in  their  opening  argument,  coupled  with  what  I  said  to  you  yes- 
terday. But  I  want  to  take  up  with  you  for  a  moment  these  articles 
of  impeachment  and  then  I  have  concluded,  gentlemen. 

Under  the  rule  that  has  been  established  by  your  court  for  the 
last  act  of  this  court,  each  senator  is  required  as  his  name  is  called 
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to  arise  in  his  place  and  answer  the  categorical  qnestion  as  to  whether 
John  Schively,  insurance  commissioner  of  the  State  of  Washington, 
is  guilty  or  not  guilty  of  the  article  which  has  then  just  been  read  by 
the  secretary.  The  first  article  that  you  are  called  upon  to  pass  Judg- 
ment upon,  as  they  remain  after  the  elimination  of  more  than  one- 
half  of  them,  is  article  2.  This  is  the  article  that  charges  extortion, 
malfeasance,  unjust,  arbitrary  and  oppressive  conduct,  in  demanding 
and  receivihg  of  one  Lebo  one  hundred  dollars  as  an  advance  fee  to 
be  applied  upon  a  future  examination  of  his  office,  and  permitting 
him  to  pay  the  balance  on  or  before  the  time  of  his  examination.  The 
undisputed  evidence  shows  that  Lebo's  companies  went  out  of  the 
state  after  the  |100  was  received  and  before  they  were  examined; 
the  companies  went  out  of  the  state  and  Lebo  demanded  his  $100; 
Schively  said  it  should  be  forfeited;  but  after  verifsring  from  the  com- 
pany that  it  was  not  the  company's  $100  but  was  in  fact  Lebo's  $100, 
it  was  returned  to  him.  Now,  there  is  no  question,  gentlemen — there 
can  be  no  honest  question — I  think,  left  as  to  the  right  of  the  deputy 
insurance  commissioner,  irrespective  of  whether  he  was  an  officer  or  an 
employee — even  conceding  he  was  an  officer  (which  he  could  not 
be  and  was  not),  but  even  for  the  purpose  of  going  as  far  as  we  can 
go  in  overriding  the  law  itself,  this  would  not  be  an  impeachable 
article — there  is  no  question  but  the  right  to  demand  an  examination 
fee  in  advance,  as  expressed  by  the  attorney  general  to  him,  was  the 
law.  He  had  not  made  an  examination;  only  had  a  part  of  the  fee, 
and  he  returned  it  as  soom  as  he  determined  that  it  was  not  the 
company's  money  that  he  was  holding,  but  was  Lebo's  money.  And 
so  it  seems  to  me  that  as  to  this  article  2,  it  is  unnecessary  to 
discuss  it  a  moment — that  the  verdict  must  be  unanimous  upon  this 
article  of  "Not  guilty."  No  matter  how  much  any  senator  here  might 
be  influenced,  notwithstanding  his  oath,  by  outside  pressure,  I  can't 
see  how  he  can  vote  "Guilty"  on  this  article  under  any  circumstances. 
Articles  3  and  4  charge  the  collection  of  |100  in  one  instance  and 
|200  in  the  other  instance — I  will  discuss  those  articles  together  so  that 
we  may  get  along — for  the  examination  fee,  and  the  verification  of 
the  report.  These  are  charged  as  extortion  and  malfeasance  in 
office.  Now,  the  situation  as  to  those  two  articles  is  that  the  money 
was  paid  for  the  examination  in  advance  under  the  circumstances  that 
have  been  testified  to,  and  collected  under  the  advice  of  the  attorney 
general;  that  the  examination  had  not  been  made  for  the  reasons  tes- 
tified, and  that  the  examinations  are  now  in  progress — ^being  made— 
and  a  report  will  be  made  without  any  further  cost  to  the  company. 
Now,  to  say  that  this  was  extortion  is  to  say  that  without  corrupt 
intent,  without  willful  violation  of  the  law,  the  mere  act  of  taking 
the  fee  in  advance  is  extortion.  You  know  without  any  further  ar- 
gument that  that  is  not  true.  You  know  when  I  challenged  Mr.  Edge 
in  his  opening  statement,  while  I  was  back  there  in  a  senator's  seat 
with  the  question,  "Do  you  claim  that  the  common  law  of  extortion  is 
the  law  in  this  state?"  he  could  not  answer.     Because  it  does  not 
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obtain.  Tou  qualified  it  by  your  statute.  The  policy  in  this  state  is  to 
collect  everything  in  advance.  The  policy  of  the  common  law  is  to 
collect  nothing  in  advance.  So  that  on  those  two  articles  it  does 
seem  to  me  that,  irrespective  of  any  feeling  against  Jx)hn  Schively, 
tbey  have  got  to  go  out  with  a  verdict  of  "Not  guilty." 

That  leaves  naught  but  the  perjury  charge,  which  I  believe  is  out 
without  argument,  and  articles  17,  18,  19,  20,  21,  22  and  23,  each  and 
all  of  which  the  testimony  shows  simply  to  be  and  were  under  the  flat 
rate.  This  flat  rate  was  charged  with  the  advice  of  the  attorney 
general,  without  criminal  intent,  and  without  corrupt  motive.  As  I 
said  to  you  yesterday,  these  ofiScers  endeavored  to  adjust  the  situation 
under  the  law  as  you  had  given  the  law  to  that  office,  so  that  they 
should  not  be  mulcted  in  private  loss  by  your  law.  In  charging  the 
flat  rate  no  crime,  misdemeanor,  or  malfeasance  in  office  has  been 
conmiitted.  If  you  are  going  to  override  the  situation  you  put  your 
officers  in;  if  you  are  going  to  override  your  attorney  general's 
advice;  If  you  are  going  to  say  that  they  acted  corruptly  notwith- 
standing that,  then,  even  if  Schively  was  a  participant,  you  cannot 
convict  him.  Tet  another  barrier  is  immediately  raised  as  to  all  of 
those  articles  by  that  which  could  have  been,  if  we  had  seen  flt,  the 
only  defense,  and  that  is  that  he  was  not  an  officer.  He  is  not  on 
trial  as  an  officer,  and  this  court  can  only  try  a  man  for  something 
done  in  office,  either  in  the  present  or  some  past  term  of  that  office, 
and  that  barrier  alone  acquits  John  Schively.  But  we  don't — we  did 
not  see  flt  to  rely  upon  it  alone.  We  are  now  doing  that  which  the 
newspapers  charged  all  the  time  we  would  not  do  and  could  not  do- 
Justifying  our  acts  under  the  law  so  far  as  criminal  responsibility  is 
concerned,  no  matter  how  wrongful  the  rule  under  which  it  was  done, 
or  how  wrong  the  rule  promulgated  for  its  doing.  We  present  a  dual 
defence  to  this  situation. 

As  to  article  22  of  these  articles,  which  is  that  the  charge  of  |50 
to  that  fire  insurance  company  was  arbitrary  and  greatly  in  excess  of 
the  expenses  incurred,  I  don't  care  to  discuss  it.  There  is  one  article 
that  you  will  vote  "Not  guilty"  on,  no  matter  what  your  feelings  are 
in  the  matter. 

Some  of  these  witnesses  consider  that  amount  an  extortionate 
charge,  especially  those  like  the  one  that  disturbed  my  examination  of 
a  witness  by  quarreling  over  my  head  with  Mr.  Edge  about  his  per 
diem.  He  told  how  cheap  he  could  make  the  trip,  and  then  kicked 
because  Edge  wouldn't  allow  him  more  than  $2  a  day  for  coming 
over  here;  those  are  the  kind  of  witnesses  that  testify  how  cheap  a 
thing  can  be  done.  I  have  been  to  Spokane  several  times.  I  have 
known  the  town  somewhat  for  the  last  four  years.  Every  year  I  have 
been  going  over  there  with  a  bunch  of  my  dogs  to  the  Interstate  Fair; 
— and  they  are  all  good  fellows  over  there  and  I  like  the  town — ^but  it 
wouldn't  have  done  to  put  me  on  the  stand  to  prove  what  the  actual 
expense  of  going  over  there  to  Spokane  was,  and  staying  a  day  in 
Spokane.    If  they  expect  to  prove  a  charge  of  |50  extortionate,  I  can't 
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reach  it  with  a  hundred  dollars,  and  I  don't  think  any  man  who  is 
inclined  to  he  liberal  and  live  decent  can  make  the  trip  to  Spokane 
and  back  under  a  fifty-dollar  note;  and  he  will  have  to  fly  pretty  light 
all  the  time  to  do  that,  especially  after  he  strikes  that  Riverside 
avenue.  So  I  don't  think  because  under  article  22  it  is  alleged  that 
John  Schively  charged  |50  for  a  trip  over  there  that  you  are  going 
to  convict  him  of  high  crimes,  misdemeanors  and  extortion,  or  over- 
charging necessary  and  actual  expenses  in  going  to  Spokane  and 
staying  a  day  in  the  examination  of  a  company  when  measured  up 
by  the  test  of  your  own  experience  regarding  this  same  Spokane 
town. 

A  more  serious  article  is  article  24.  That  has  been  interwoven 
with  the  perjury  charge.  The  meat  of  that  article  is  gone  with  but 
one  exception.  I  am  discussing  this  case  in  closing  as  if  this  perjury 
charge  was  a  thing  of  the  past.  That  conclusion  has  so  impressed 
itself  on  me  that  I  cannot  get  away  from  it — ^that  as  to  that  perjury 
charge  the  unanimous  verdict  will  be  "Not  guilty."  In  that  article  24 
is  interwoven  the  charge  of  extortion  in  charging  a  flat  rate  to  the  Live 
Stock  Company,  which  charge,  as  I  see  the  evidence,  has  not  been 
substantiated  in  any  way,  but,  to  the  contrary,  the  payment  that  would 
be  charged  by  the  managers  as  examination  fee  went  for  other  pur- 
poses, as  reported  by  that  holy  of  holies,  Schrock,  in  his  testimcmy. 
So  it  is  not  necessary  that  we  take  the  testimony  relied  upon  by  the 
defense  in  this  case,  but  we  can  search  and  reach  out  and  take  that  part 
that  so  lies  against  them,  because  he  was  their  witness  and  not 
ours. 

Hence  we  will  take  up  article  24,  and  argue  it  and  have  it  passed 
upon  by  this  honorable  Senate,  solely  as  to  the  question  of  double  pay 
being  a  malfeasance  and  misdemeanor  and  a  high  crime,  or  extortion 
from  anybody.  Now,  gentlemen,  it  is  a  case  of  "put  yourself  in 
his  place,"  because  if  this  was  not  done  with  a  corrupt  purpose, 
although  it  might  be  so  illegal  that  the  state  could  compel  him  to 
return  those  fees  to  the  coffers  of  the  state  (and  I  doubt  it  most  ser- 
iously), he  is  not  guilty.  Under  the  undisputed  evidence,  which 
there  has  not  been  the  slightest  attempt  to  contradict  or  deny,  and 
which  we  must  take  as  the  truth,  if  we  are  to  be  bound  by  rules  of 
evidence,  which  we  must  accept  as  the  truth,  if  it  is  not  impeached  or 
denied,  or  contradicted — and  that  is  the  condition  of  the  testimony 
regarding  this  matter — that  it  is  undenied,  uncontradicted  and  un- 
Impeached  in  all  its  statements  from  Mr.  Schively.  Put  yourselves, 
gentlemen,  in  his  place  before  saying  guilty  of  criminal  intent,  or 
criminal  purpose,  or  being  actuated  by  immoral  or  corrupt  purpose. 
Put  yourselves  in  the  situation  that  he  was  in  during  the  time  that 
that  money  was  being  paid.  Now,  not  for  the  purpose  of  appealing 
to  you  for  any  sympathy,  remember  who  John  Schively  was  at  that 
time,  and  what  his  family  connections  were  and  who  was  dependent 
upon  him,  and  what  it  costs  to  maintain  a  son  at  West  Point,  and  a 
daughter  at  the  University,  as  well  as  home  expenses. 
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Schively  left  Sam  Nichols  to  better  his  condition,  to  go  where  he 
could  make  more  money,  to  get  |400  a  month  and  pay  his  own  ex- 
penses out  of  it  He  was  getting  $1,800  a  year,  or  |150  a  month.  In  the 
Insurance  department.  He  voluntarily  left  in  1906  to  better  his  con* 
ditlon.  He  left  his  office  as  deputy  insurance  commissioner  at  |160 
a  month  to  get  |400,  or  an  increase  of  |250,  and  yet  these  gentle- 
men would  have  us  understand  by  inuendo  and  damning,  double 
damning  suspicion,  that  in  1906  John  Schlyely  was  pulling  down 
with  Sam  Nichols  thousands  of  dollars  of  money  In  advance  fees. 
Why,  gentlemen,  the  situations  won't  dovetail  with  one  another. 
John  Schively,  the  corrupt;  John  Schively,  the  dishonest;  John  Schive- 
ly, the  criminal;  John  Schively,  the  hounded,  deliberately  walked 
away  from  a  graft  that  was  paying  $150  a  month  salary  and  thousands 
of  dollars  a  year  illegal  fees  to  get  $400  a  month.  That  is  the  situation, 
if  we  accept  the  arguments  that  have  been  made,  and  will  be  made  as 
to  the  awfulness  of  this  graft.  The  newspapers  have  howled  it  up 
one  side  and  down  the  other.  But,  gentlemen,  through  all  of  these 
proceedings,  from  the  meeting  of  the  committee  of  1907  down  to 
date,  whether  newspaper  trial,  executive  trial,  committee  trial,  or  the 
trial  before  the  Spokane  grand  Jury,  or  the  trial  here,  never  have  I 
heard  it  asserted  that  John  Schively  was  either  a  subject  for  the 
insane  asylum  or  imbecile  home;  and  if  this  corrupt,  black-hearted, 
thieving,  grafting  officer  wasn't  either  an  idiot  or  non  compus  mentis 
In  1906,  the  high  tide  of  the  graft,  according  to  the  bellowing  of 
your  newspapers,  he  deliberately  walked  away  from  those  hundreds 
and  thousands  of  dollars  of  graft  to  go  to  work  for  $400  a  month,  and 
thereby  receive  |260  in  excess  of  his  former  legitimate  salary.  Any 
proof  in  that  that  the  only  companies  required  to  pay  in  advance  were 
the  companies  the  office  didn't  know?  Any  proof  .in  that  of  the  fact  that 
when  a  company  showed  satisfactorily  that  they  would  pay  when  they 
were  examined,  they  were  forgiven?  If  you  want  to  indulge  In  compari- 
son and  surmise  as  to  who  was  nearer  the  truth.  Edge  or  I — Edge  with 
his  problematic  question  hurled  at  the  witness  In  which  he  figured 
$36,000  advance  fees  and  over  $20,000  of  it  in  1906,  or  Schively,  who 
says  during  the  entire  period  there  wasn't  to  exceed  40  companies 
charged  the  advance  fee — find  how  Edge'a  statement  tabs  and  jibes  with 
John  Schively  going  to  work  for  the  Live  Stock  Company  for  $400  a 
month  in  1906.  I  say,  put  yourself  in  his  place.  He  goes  over  there; 
he  goes  to  work;  his  resignation  has  been  put  in  the  hands  of  the 
secretary  of  state;  the  secretary  of  state  is  looking  for  some  one 
else  to  take  his  place.  Schively  discovers  the  situation  over  there — a 
house  divided  against  itself  must  fall — and  right  in  this  connection. 
Counsel  Edge  wanted  to  know  why  they  didn't  resign  Ward  out  of 
office?  Counsel  Edge  forgets  that  Schrock  and  Copeland,  brother- 
in-law  of  Schrock,  were  pulling  one  way,  while  Walker  and  Ward 
were  pulling  the  other.     They  couldn't  resign  anybody  out  of  office 
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without  the  fifth  vote;  It  was  a  deadlock.  So  Schrock  and  Copeland 
were  mighty  glad  to  get  rid  of  Ward,  and  put  Schively  in,  even  if  tliej 
had  to  juggle  the  books  and  pay  the  money  of  the  stockholders  to 
accomplish  the  purpose.  And  do  you  find  hunter  here  testifying?  Do 
you  find  any  directors  testifying  but  Schrock  and  his  brother-in-law, 
among  the  trustees?  No,  you  would  undoubtedly  get  a  dilferent 
story  from  the  other  trustees;  they  probably  wouldn't  tell  the  same 
story  as  the  disinterested  witnesses,  as  Brother  Edge  calls  Copeland 
and  Schrock.  He  disinterested,  when  his  brother-in-law  is  under 
charge  of  embezzling  and  he  one  of  the  parties  who  helped*  do  the 
embezzling?  He  disinterested?  My  Qod,  gentlemen,  maybe  he  is  In 
Donovan's  court,  but  he  wouldn't  in  any  other  court  on  earth.  So 
put  yourselves  in  his  place.  A  letter  to  Sam  Nichols,  "If  you  haven't 
found  anybody  yet,  I  want  to  come  back."  Sam  hadn't  found  anybody. 
He  wrote  to  him,  ''Come  back  as  soon  as  you  can."  Then  he  goes  to 
Schrock  and  says,  "I  want  out;  you  will  have  to  get  somebody  else  to 
take  this  presidency;  I  am  going  to  leave  you."  And  he  tells  him  why: 
'Tour  concern  can't  help  but  make  money,  can't  help  but  make  good, 
but  I  can't  do  anything  for  you  In  improving  the  policies  in  the 
situation  I  am  in."  Schrock  begs  him  not  to  go,  because  it  will  hurt 
the  company — ^you  remember  his  testimony.  It  would  hurt  the  com- 
pany's reputation.  Then  begins  a  temporizing;  Schrock  not  in  any 
hurry  to  get  anybody.  John  is  running  back  and  forth  between  there 
and  Olympia,  performing  the  duties  of  insurance  commissioner,  and 
doing  the  perfunctory  work,  the  little  work  required  to  be  done  by  the 
Stock  Association.  His  hands  had  been  tied  over  there;  he  is  a  mere 
letter  written;  he  is  willing  to  take  the  $400  a  month  for  it  notwith- 
standing. And  I  don't  blame  him  and  you  can't  blame  him.  He  was 
performing  his  duties,  yet  he  was  performing  nine-tenths  of  the  work 
he  was  doing  as  insurance  commissioner.  He  was  a  mere  figurehead 
over  there;  yet  there  was  no  graft  in  taking  the  $400  a  month  under 
the  circumstances.  Put  yourselves  in  his  place.  Schrock  doesn't  get 
a  manager.  Time  rolls  on.  John  became  more  insistent  until  finally 
Bennington  appears  on  the  scene  and  at  the  urgent  request,  constantly 
made  on  the  part  of  Schively,  Bennington  finally  qualifies  on  the  8th 
day  of  October.  And  during  all  of  that  time  he  has  managed  to  keep 
the  insurance  department  going — ^that  Is,  the  departmental  routine 
work.  There  Is  a  question  raised  as  to  why  he  didn't  go  east  and  make 
examinations  at  that  time.  Why,  if  he  hadn't  been  connected  with  the 
Live  Stock  Company  at  all,  he  couldn't  have  got  away  from  his  depart- 
mental  work  to  be  gone  over  that  thirty  odd  days  or  six  weeks  neces- 
sary to  making  those  examinations.  The  work  was  coming  into  the 
office  so  fast  that  he  couldn't  absent  hinuself  for  such  length  of  time, 
but  he  could  keep  up  the  departmental  work,  by  his  almost  daily  tripi^ 
once  or  twice  a  week  between  Spokane  and  Olympia,  going  and  com- 
ing, dividing  up  his  time — ^the  most  of  his  time  here  and  a  little  or 
none  over  there.  Any  grafting  done?  The  graft  was  in  not  doing 
anything  for  the  $400  in  Spokane.    He  kept  up  his  office  here  and  under 
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the  clrcnmstances  it  was  no  graft  upon  that  band  of  pirates  to  take  his 
pay  from  them,  although  he  was  relegated  to  letter  writing  at  $400  a 
month.  So  I  say,  put  yourselves  in  his  place.  There  is  nothing  either 
corrupt,  wrongful  or  unlawful  in  the  taking  of  his  pay  as  insurance 
conmiissioner  during  that  unhappy  condition  of  affairs;  and  if  you 
must  build  your  hope  of  conviction  upon  article  24,  then  God  pity  us! 
If  a  man  is  to  be  turned  down  from  a  high  place,  crushed  beneath  our 
very  feet,  his  citizenship  destroyed,  his  right  to  hold  office  taken  away 
from  him,  he  branded  with  the  brand  of  Cain  for  the  balance  of  his 
existence  and  life  by  reason  of  any  such  conditions  as  these,  then 
God  pity  us  all! 

Oh,  that  I  could  find  that  hidden  hand,  that  hidden  hand!  All  the 
way  through  from  the  beginning  of  this  prosecution  to  the  present 
moment  I  have  felt  it.  If  I  could  only  find  that  hidden  hand  and  lay 
it  bare  there  before  you.  Here  I  see  it;  there  I  see  it;  yonder  I  see  it; 
but  never  is  it  clutchable.  With  the  organization  of  the  investiga- 
tion committee,  it  flutters  mysteriously  in  the  dim  lights  of  the  capitol 
dome  over  the  heads  of  the  legislators,  discemable,  but  yet  not  seen. 
As  that  committee  goes  forth  on  its  mission,  honest  in  its  purpose,  its 
constant  presence  is  felt  about  the  windows  of  the  examination  room, 
and  when,  after  the  truth  is  gotten  out,  there  is  a  constant  pressure 
of  the  hand  upon  those  who  would  stand  for  the  innocence  and  justi- 
fication of  Schively.  There  we  feel  the  press  of  that  unresistable 
hand.  As  the  labors  of  that  committee  come  to  be  formulated,  we  feel 
it;  we  know  it;  we  almost  see  its  slimy  fingers  on  the  door  knob  of  the 
grand  jury  room  in  Spokane.  In  opening  the  door  it  brings  forth  its 
villanious,  awful,  corrupt,  damnable  indictment.  In  the  newspapers 
it  is  constantly  reflected;  something  beyond  the  policies  of  animus; 
something  beyond  the  policies  of  political  enmity;  a  something  always 
guiding  and  directing;  when  and  how  and  where  we  know  not;  it 
drops  its  slimy  indictment  finally  into  these  articles  of  im- 
peachment, and  then  suddenly  that  perjury  charge  becomes  the 
pillar  of  these  articles.  And  when  I  would  fight  it  and  stand  not  only 
for  the  law,  but  for  fairness,  and  say,  "Don't  try  this  man  for  this 
awful  crime  of  perjury  here";  many  of  you  have  pre-judged  his  guilt 
as  to  other  matters  already;  and  you  wouldn't  be  competent  jurymen, 
even  if  you  are  competent  senators;  take  it  out  and  send  it  back  to 
Spokane  and  let  the  criminal  court  deal  with  it;  even  then  I  feel  the 
clutch  of  that  invisible  hand  pushing  me  back  and  down  and  hear  the 
words,  "Defend  yourself  against  it"  But,  gentlemen,  in  that  particular 
I  have  triumphed  over  the  hand;  and  it  remains  to  be  seen  within  the 
time  of  the  setting  of  the  sun  whether  we  have  triumphed  over  the 
hand  in  all  of  these  other  articles.  The  rock  to  which  I  have  anchored 
my  hope  is  this  oath,  "I  solemnly  swear  that  In  all  things  pertaining 
to  the  trial  of  the  impeachment  of  John  H.  Schively" — aye,  a  just  and 
ommipetent  God  on  high  witness  it — "I  will  do  impartial  justice  accord- 
ing to  the  law  and  the  evidence  that  may  be  produced  before  this 
body  upon  the  hearing  of  such  proceedings.  So  help  mb  God."    And 
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thus  with  this  oath  do  I  expect  to  triumph  over  the  hand*  Thus  with 
this  oath,  backed  by  the  law  and  backed  by  the  facts,  with  all  the  law 
with  me,  with  all  the  facts  with  me — "that  I  will  do  impartial  jus- 
tice"— do  I  expect  to  escape  from  the  awful  clutch  of  that  invisible 
hand,  guiding  and  directing  and  attempting  the  downfall  of  an  inno- 
cent man.    Gentlemen,  I  thank  you. 

Bt  Mb.  Lee:  Mr.  President,  it  is  now  11:30,  and  I  think  it  would 
be  unjust  to  the  Senate  to  continue  this  argument  at  this  time,  and 
as  for  my  own  part,  I  would  prefer  to  wait  until  one  o'clock. 

By  the  President:  If  there  is  no  objection,  the  court  will  stand 
adjourned  until  one  o'clock. 

The  court  of  impeachment  adjourned  until  1  p.  m. 


AFTERNOON  SESSION. 


The  Senate,  sitting  as  a  court  of  impeachment,  convened  at 
1  p.  m.,  all  members  being  present  except  Senators  Graves  and 
Nichols,  who  were  excused. 

By  Senatob  Allen:     I  desire  to  introduce  a  resolution. 

By  the  PBE8n>ENT:  You  may  have  the  opportunity  after  the  roll  is 
called. 

By  the  PBEsn>ENT:     The  secretary  will  read  the  resolution. 

By  THE  Secbetaby:  "Resolved,  That  when  the  argument  for  the 
state  is  closed,  the  Senate  shall,  without  debate,  proceed  to  ballot 
upon  the  separate  articles  of  impeachment  Any  senator  desiring  to 
explain  his  vote  shall  reduce  such  explanation  to  writing  and  file  the 
same  with  the  secretary,  who  shall  read  such  explanations  before  the 
vote  is  had,  and  the  roll  call  shall  then  proceed  without  interruption." 

By  Senator  Allen:  I  move  the  adoption  of  this  resolution,  not- 
withstanding the  unfortunate  word  used  in  the  headlines  of  a  morn- 
ing paper.  It  is  not  the  desire  of  myself  or  any  of  my  friends  to 
muzzle  the  Senate.  The  business  of  the  Senate  will  be  expedited  by  this 
course,  and  we  will  get  through  this  evening. 

By  the  Pbebident:  It  has  been  regularly  moved  and  seconded  that 
the  resolution  as  read  be  adopted. 

By  Senatob  Cottebu^l:  I  am  not  going  to  particularly  oppose  this. 
It  may  be  the  best  method  of  disposing  of  this  matter,  but  I  want  to 
say  at  this  time  it  is  my  contention,  at  least,  that  the  more  deliberate 
and  better  way  to  deal  with  this  matter  would  be  to  consider  this  what 
it  is,  in  the  nature  of  a  jury  as  well  as  Judges.  We  can,  at  the  con- 
clusion of  the  argument,  do  Just  as  a  jury  would;  we  could  close  the 
doors,  if  you  please,  with  just  the  stenographers  who  keep  a  record  of 
all  of  this,  and  if  you  choose,  with  the  representatives  of  the  prtfs 
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present,  all  under  a  pledge  of  honor  never  to  glye  out  what  trans- 
pired until  the  votes  are  taken.  Then  we  could  carefully  deliberate, 
discuss  the  matters  that  have  been  before  us,  and  then  come  to  a  vote. 
Interest  in  this  matter  has  gone  on  for  weeks  and  months,  and  in  the 
final  disposition  of  the  matter  we  might  well  afford  ourselves,  after 
this  closing,  an  opportunity  to  deliberate. 

By  Senator  Allen:  I  desire  to  call  attention  of  the  Senate  to  the 
fact  that  this  body  Is  sitting  in  no  sense  as  a  Jury.  It  is  not  necessary 
for  this  body  to  arrive  at  a  unanimous  verdict,  and  furthermore  I  do 
not  think  it  is  good  Judgment  or  good  taste  for  this  body  to  engage 
in  deliberations  and  speeches  tending  to  change  the  mind  of  any  man 
whose  mind  has  been  made  up  by  argument.  For  myself,  I  have 
refrained  from  the  inception  of  this  trial  to  get  any  member  of  this 
body  or  any  person  to  change  his  mind,  and  I  believe  it  would  be  unwise 
and  unjust  for  us  at  this  time  to  enter  into  a  general  discussion  for 
the  sole  purpose  of  endeavoring  to  change  some  senator's  mind.  We 
have  had  arguments  on  the  law  and  the  evidence  from  the  start  to 
the  close — ^we  will  have  had  at  the  close — from  counsel  on  both  sides. 
We  have  heard  the  evidence  and  the  arguments  on  the  law.  Our 
minds  should  be  made  up  and  we  should  certainly  not  endeavor  to 
influence  any  other  member  in  the  making  up  of  his  mind. 

Bt  Senatob  Booth:  Senator  Allen  has  made  the  remarks  that  I 
intended  to  make.  If  we  pursue  the  course  that  Senator  Cotterlll  has 
suggested,  we  would  have  a  regular  pow-wow  and  an  acrimonious  dis- 
cussion, and  I  do  not  believe  we  should  have  endless  deliberation,  and 
I  think  we  should  proceed  with  the  court,  and  when  the  time  comes 
for  the  roll  call  to  enter  these  explanations  in  this  manner  without 
argment,  for  at  best  it  would  be  a  waste  of  time. 

Bt  Senator  Myebs:  I  believe  that  the  better  way  to  do  this  is 
to  follow  the  rules  prescribed  here,  which  read  that  the  clerk  shall 
proceed  as  follows:  by  asking  each  senator,  '  "Mr.  Senator,  how  say  you, 
is  the  defendant,  John  H.  Schlvely,  insurance  commissioner  of  the 
State  of  Washington,  guilty  or  not  guilty  of  the  offence  charged  in 
this  article?'  Each  senator  shall  thereupon  answer  'Guilty  or  'Not 
guilty,'  and  his  vote  shall  be  so  recorded,  and  in  addition  he  may 
have  entered  upon  the  record  an  explanation  of  his  vote." 

By  Senator  Rosenhaupt:  I  want  my  mind  changed  if  I  am 
wrong,  and  I  think  that  every  senator  would  gladly  and  willingly  have 
his  mind  changed  under  the  same  circumstances.  It  seems  to  me  this 
is  a  deliberative  body  in  the  highest  sense,  and  that  we  have  a  perfect 
right  to  deliberate  upon  any  question,  and  the  senators  should  not  be 
precluded  from  presenting  their  views  upon  this  matter. 

By  the  President:  As  many  as  are  in  favor  of  this  resolution 
will  please  arise  and  stand  until  counted. 

By  Senator  Presby:     Is  there  not  a  substitute? 

By  the  President:  There  is  no  substitute.  The  question  is  on 
the  motion  of  Senator  Allen.    Shall  the  resolution  Just  read  be  adopted? 

By  Sbnatob  Presby:     Before  this  vote  is  taken — I  understand  that 
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Senator  Allen's  resolution  contemplates  our  reason  shall  be  reduced  to 
writing  and  filed  with  the  secretary. 

Bt  the  Six^BETABY:     Read  by  the  secretary  before  the  vote  is  taken. 

Bt  Senatob  Pbesbt:     Before  the  vote  is  announced? 

By  the  Pbesident:  Before  the  vote  is  taken.  The  secretary  will 
read  the  resolution  again. 

[Resolution  read  again,] 

By  Senatob  Pbesby:  Now,  Mr.  President,  while  personally  I  would 
be  entirely  willing  to  enter  into  a  discussion  that,  if  it  might  not 
result  in  an  acrimonious  debate  here,  might  not  add  to  the  delibera- 
tions, but  I  think  when  we  come  to  vote  that  the  members  should 
have  the  priyilege  before  the  vote  is  announced  of  announcing  before 
his  vote,  at  that  time  declaring  shortly  and  briefly,  either  orally  or  in 
a  written  statement,  his  reasons  for  his  way  of  voting.  As  I  under- 
stand the  resolution,  before  we  can  take  the  vote  upon  any  of  the 
articles  we  must  file  with  the  clerk  of  this  court— the  secretary  of  the 
Senate — our  reasons  for  our  vote  on  all  the  articles.  That  is  a  reason- 
able interpretation  of  that  rule.  It  seems  to  me  that  at  the  time  a  sena- 
tor casts  his  vote,  if  he  does  not  do  it  orally,  his  explanation  should  im- 
mediately follow  his  vote,  and  not  precede  it,  and  that  the  explanation 
of  any  vote  should  be  made  at  the  time  of  voting  on  any  particular 
article  of  the  articles  of  impeachment  Now,  I  think  the  resolution 
^ould  be  construed,  and  I  think  it  will  be  construed,  to  require  us 
to  place  upon  the  secretary's  desk,  before  the  vote  is  taken,  our  rea-  . 
sons  for  all  of  our  votes  on  all  of  the  articles. 

By  Senatob  Aixen:  I  do  not  think  any  such  a  construction  could 
be  reached.  It  was  not  intended.  Before  any  particular  article  is 
balloted  upon  the  resolution  referring  to  that  particular  article  should 
be  read.  I  call  the  senator's  attention  to  the  fact  that  it  is  custom- 
ary for  an  explanation  to  precede  a  vote.  The  senator  never  In  his 
life  explained  his  vote  after  voting. 

By  Senatob  Eastham:  I  am  with  the  senator  from  Klickitat  in  so 
far  as  an  opportunity  being  afforded  each  senator  to  explain  his  vote 
if  he  desires  so  to  do,  and  the  time  to  explain  his  vote  is  at  the  time 
that  he  votes.  It  would  be  utterly  impossible  for  a  man  to  sit  here 
and  write  an  explanation  of  his  vote  and  send  it  to  the  secretary  on 
each  article  as  it  came  up.  They  may  not  come  in  the  regular  order 
and  they  may.  I  do  not  know  the  regular  course.  I  do  not  knqw,  of 
course,  in  what  manner  they  will  come  up,  and  I  will  move  to  amend 
that  resolution  by  permitting  each  senator  at  the  time  his  vote  is 
cast  to  offer  an  explanation  of  the  same,  not  exceeding  five  minutes' 
time. 

By  Senatob  Rosenhaupt:  I  will  second  that  motion,  if  Senator 
Eastham  will  permit  the  amendment  not  to  exceed  two  minutes. 

By  Senatob  Eastham:     I  accept  the  amendment 

By  Senatob  Rosenhaupt:     I  second  the  motion. 

By  the  Pbesident:  It  is  regularly  moved  and  seconded  that  the 
resolution  be  amended  to  read  that  the  privilege  be  given  each  senator 
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to  explain  his  vote  when  his  name  is  called,  the  time  not  to  exceed 
two  minutes. 

By  Senator  Falgoneb:  I  rise  to  a  point  of  order.  It  seems  to  me 
the  gentleman  is  not  talking  to  the  question. 

By  the  Pbesident:  The  chair  will  hold  that  the  gentleman  is  talk- 
ing to  the  question. 

By  Senatob  Cotterill:  I  am  satisfied  we  are  getting  this  matter 
into  deeper  water  and  worse  confusion,  but  in  the  effort  to  accomplish 
this  last  amendment — ^the  motion — it  would  tend  towards  injustice.  I 
must  say  that  in  making  the  suggestion  I  made  it  was  without  mak- 
ing any  motion.  I  made  it  not  merely  on  my  opinion,  but  from  some 
study  of  the  proceedings  in  similar  cases  to  that  which  we  now  have 
in  hand.  I  have,  for  instance,  found  that  in  the  state  Senate  of 
Minnesota,  that  the  impeachment  of  Judge  Cox — 

By  Senatob  Cottebill:  — ^after  spending  half  a  day  in  discussing 
how  they  should  go  about  this  very  matter  that  we  are  now  discussing, 
they  decided  that  the  best  method  was  as  I  have  indicated  in  my  first 
remarks.  Now,  Mr.  President,  do  we  want  to  proceed  as  indicated  in 
this  last  substitute  motion  and  the  amendment  offered  by  the  senator 
from  Clarke  that  the  explanations  should  only  be  given  as  the  names 
were  called  in  the  roll  call,  and  would  be  limited  to  two  minutes.  In 
the  first  place,  the  men  that  are  away  down  upon  the  roll  call  would 
not  have  the  benefit  of — possibly  they  would  not  care  to  have  it — ^the 
benefit  of  those  who  may  explain  higher  in  the  roll  call.  If  these  ex- 
planations have  any  purpose  or  meaning  whatsoever,  they  are  for  the 
purpose  of  leading  us  to  a  wise  and  Just  and  fair  verdict  upon  these 
important  matters  that  are  before  us,  and  every  member  has  the  right 
to  have  them  before  the  vote  is  taken  upon  that  particular  article.  In 
this  discussion  that  took  place  in  the  Minnesota  incident,  reference 
was  made  to  the  Judge  Barnard  case  in  New  York,  presided  over  by  the 
chief  Justice  of  the  state,  where  this  matter  was  again  thoroughly 
threshed  out-,  and  where  the  chief  Justice  said  that  to  merely  enter  the 
opiniona.of  the  Judges  as  the  vote  was  taken  or  upon  the  result  after- 
wards was  not  part  of  a  proper  Judgment;  that  these  opii^ions  should 
be  given  before  the  vote  was  taken,  and  personally  I  believe  it  is  the 
best  method  to  pursue  to  have  a  fair,  frank  discussion,  and  I  trust  and 
I  feel  confident  that  no  acrimonious  discussion  at  all  will  result,  but 
that  it  would  be  the  wisest  plan  and  would  meet  the  ends  of  Justice, 
but  if  you  do  not  agree  to  that  plan,  I  still  maintain  that  you  should 
not  adopt  this  substitute,  that  as  the  names  are  called  the  explanations 
should  not  take  more  than  two  minutes.  If  we  are  going  to  apply  any 
manner  of  gag  law  in  this  matter,  let  us  at  least  have  it  in  the  man- 
ner indicated  by  the  resolution  of  Senator  Allen,  which  would  at  least 
have  the  merit  of  giving  the  members  an  opportunity  to  prepare  and 
put  in  some  record  shape  their  Judgments,  and  have  it  read  before  the 
vote  is  called  and  put  upon  the  record. 

By  Senatob  Paulhamtts:  I  would  suggest  that  we  permit  the  as- 
sistant attorney  general  to  go  on  with  his  argument 
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Bt  the  President:  The  chair  was  about  to  state  to  the  Senate  what 
the  senator  from  Pierce  has  just  suggested — that  in  Justice  to  the 
assistant  attorney  general  he  should  be  allowed  to  proceed  at  this  time. 
I  can  see  where  this  is  an  important  thing  that  should  be  decided,  but 
I  think  that  in  Justice  to  Mr.  Lee  we  should  not  go  into  this  discussion 
at  any  greater  length  at  this  time,  and  I  hope  the  senators  will  permit 
this  to  go  over  until  Mr.  Lee  is  through  with  his  argument. 

Bt  Senator  Stetenson:  I  am  going  to  move  that  further  considera- 
tion of  this  matter  be  deferred  until  after  the  conclusion  of  the  argu- 
ment by  Mr.  Lee. 

By  the  Pbesident:     Unanimous  consent  is  given. 

Bt  Mb.  Lee:  Mr,  President  and  Gentlemen  of  the  Senate:  A 
long  and  protracted  impeachment  trial  is  drawing  to  a  close.  It  is 
unnecessary  for  me  to  say  that  the  duty  has  been  an  unpleasant  one 
to  perform,  both  on  the  part  of  the  board  of  managers  and  not  doubt 
on  the  part  of  counsel  for  respondent  It  is  a  disagreeable  task  at 
best  to  prosecute  a  superior  officer  of  the  state,  alleging  that  he  has 
prostituted  the  high  trust  reposed  in  him. 

At  the  outset  of  this  argument  I  desire  to  state  that  the  board  of 
managers  are  not  here  voluntarily;  they  came  into  this  case  because 
the  House  of  Representatives  authorized  and  selected  them  to  manage 
this  trial.  Furthermore,  the  attorney  general's  office  is  not  in  this 
impeachment  trial  voluntarily,  but  under  and  by  virtue  of  the  authority 
of  the  House  of  Representatives.  Under  that  same  authority  the 
attorney  general's  office  was  called  in  to  assist  the  legislative  inves- 
tigating committee.  It  is  unnecessary  for  me  to  state  that  the  at- 
torney general's  office  has  no  ill  will  or  bears  no  malice  toward  this 
respondent  We  are  here  to  perform  a  sworn  duty  as  officers  of  the 
State  of  Washington,  Just  as  you,  as  senators  of  the  State  of  Wash- 
ington, are  here  to  perform  your  sworn  duty.  At  the  outset  of  this 
impeachment  trial  counsel  for  respondent  saw  fit  to  indulge  in  many 
personalities  and  insinuations,  but  it  was  gratifying  to  note  that  as 
the  trial  progressed  and  the  case  assumed  the  dignity  of  an  impeach- 
ment trial  these  tactics  by  counsel  for  respondent  were  abandoned. 
He  realized,  just  as  we  did,  that  we  were  not  in  a  political  forum,  but 
that  we  were  standing  before  and  presenting  a  case  to  the  highest  tri- 
bunal in  the  State  of  Washington,  a  court  of  exclusive,  original  and 
final  jurisdiction.  As  the  case  drew  to  a  close  it  was  also  gratifying  to 
note  the  complimentary  references  on  the  part  of  respondent's  counsel 
to  the  conduct  and  management  of  the  trial  and  to  the  patience  of 
the  Senate  in  listening  to  the  great  volume  of  testimony. 

Before  entering  into  a  discussion  of  the  evidence  and  attempting 
to  review  some  of  the  positions  taken  by  respondent  in  this  case,  and 
before  this  Senate  passes  Judgment  and  renders  a  verdict,  it  will  not 
be  amiss  to  briefly  review  the  history  of  this  impeachment  trial.  Such 
a  review  is  permissible  at  this  time,  owing  to  the  character  of  this 
case  and  the  origin  and  development  of  the  same.  I  assure  you, 
senators,  that  I  am  not  going  to  consume  your  time  in  any  prolonged 
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jirsument  or  discussion  aa  to  tlie  history  of  this  impeachment,  but  I 
deeire  to  challenge  your  attention  to  a  few  things  in  connection  there- 
with which  have  been  omitted  by  counsel  for  respondent,  either  in- 
tentionally or  unintentionally,  and  I  shall  then  pass  on  to  a  discus- 
jiion  of  the  testimony. 

Some  one  has  stated  during  the  progress  of  this  trial  that  there  had 
been  several  Impeachment  proceedings  in  this  state.  This  is  erron- 
eous. There  has  only  been  one  such  proceeding  in  this  state,  and  in 
reality  that  was  not  an  impeachment  trial  proper.  A  Judge  of  the 
superior  court  of  this  state  was  proceeded  against  by  the  Joint  session 
of  the  legislature  in  the  year  1891.  That  proceeding,  however, 
•emanated  from  a  legislative  resolution  and  not  from  formal  impeach- 
ment charges.  I  am  safe,  therefore,  in  saying  at  this  time,  gentlemen 
of  the  Senate,  that  the  legislature  of  the  State  of  Washington  has 
never  before  been  assmbled  aa  an  impeachment  tribunal.  For  the 
^rst  time  in  the  history  of  this  state,  and,  I  think,  for  the  first  time 
In  the  history  of  the  Pacific  coast,  a  state  Senate  has  assembled  to 
try  serious  impeachment  charges  against  a  superior  state  ofllcer. 

For  a  long  time  past  the  people  of  this  commonwealth  have  been 
scandalized  by  the  conduct  of  a  certain  public  official.  It  is  un- 
necessary for  me  to  mention  his  name.  He  has  been  sitting  before 
you  as  the  respondent  in  this  case.  At  this  time  I  might  say  that 
personally  I  have  always  liked  John  Schively;  we  have  always  been 
good  friends,  and  therefore  it  makes  the  duty  all  the  harder  for  me 
to  perform.  I  pay  my  tribute  to  him  at  this  time  as  a  genial  gentle- 
man and  a  man  of  splendid  personality,  but  I  cannot  and  I  will  not, 
nor  will  this  board  of  managers,  nor  will  the  people  of  this  state, 
condone  his  oflicial  misconduct  and  malfeasance  in  office.  Mr.  Schively 
lias  been  entitled  to  and  has  received  every  legitimate  defense  known 
to  the  law.  His  case  could  not  have  been  handled  more  ingeniously 
nor  more  skilfully,  and  for  that  reason  the  Judgment  which  is  ul- 
timately pronounced  by  this  tribunal  will  be  more  satisfactory  be- 
<»use  it  will  be  pronounced  with  a  feeling  that  the  law  and  the  evi- 
dence have  been  carefully  and  thoroughly  presented.  As  I  stated  a 
moment  ago,  before  this  slight  diversion,  the  people  of  this  state 
were  scandalized  for  a  long  period  of  years  by  Mr.  Schlvely's  conduct. 
Notwithstanding  the  fact  that  insurance  companies  had  been  robbed 
and  that  a  vast  amount  of  money  had  been  collected  and  appropriated 
for  his  own  personal  use,  counsel  for  respondent  nevertheless  con- 
tends that  Mr.  Schively  was  elected  to  the  office  of  insurance  commis- 
sioner of  this  state  by  a  magnificient  majority  of  50,000.  Yes,  and  I 
may  say,  too,  that  Abe  ReufT  and  "Boss"  Tweed  were  likewise  elevated 
to  public  office,  notwithstanding  their  past  criminal  records.  I  ask 
you,  is  election  to  public  office  any  condonation  of  criminal  conduct? 
The  man  who  seeks  public  office  may  be  so  skillful,  so  clever  and  so 
adroit,  such  a  consummate  politician,  as  counsel  claims  his  client  in 
this  case  to  be,  that  he  could  deceive  the  people  of  this  state  into  giv- 
ing him  a  substantial  majority.     I  do  not  care  if  Mr.  Schively  was 
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elected  by  150,000  majority,  the  fact  nevertheless  remains,  gentlemen 
of  the  Senate,  that  he  is  charged  before  the  bar  of  this  Senate  with 
certain  impeachable  offenses,  and  that  the  results  of  any  politicail 
contest  are  utterly  foreign  and  irrelevant  to  the  issues  here.  By 
your  decision  in  the  early  part  of  this  trial,  when  the  demurrers 
to  certain  of  the  articles  of  impeachment  were  either  overruled  or 
withdrawn,  you  determined  that  certain  of  these  articles  constitute  a 
cause  of  action — ^that  is  to  say,  they  constitute  impeachable  offenses. 
It  now  becomes  your  sworn  duty  to  determine  whether  or  not  Mr. 
Schively  is  guilty  of  these  impeachable  offenses.  If  he  is  guilty  under 
the  law  and  the  evidence,  then  he  should  be  convicted  and  ousted 
from  oflice;  if  not,  then  he  should  be  acquitted.  All  other  considera- 
tions, political  or  otherwise,  are  utterly  foreign  to  the  issues  in  this 
case,  and  can  have  no  legitimate  purpose  whatever. 

The  scandal  connected  with  this  office,  to  which  I  have  just  referred, 
finally  became  so  notorious  that  the  people  of  this  state,  speaking 
through  the  public  press  and  through  the  legislature,  demanded  that 
impeachment  charges  be  preferred  against  this  respondent  The  House 
of  Representatives  of  this  legislature  preferred  such  charges  by  a 
very  significant  vote  of  seventy-seven  to  nothing.  The  House  had  then 
performed  its  constitutional  duty  in  preferring  the  charges  of  impeach- 
ment The  constitution  wisely  says  that  the  state  Senate,  sitting 
as  an  impeachment  tribunal,  shall  then  try  the  charges.  There  are 
many  good  reasons  for  this,  but  time  forbids  a  discussion  of  them. 
No  doubt  the  constitution-makers  concluded  that  the  Senate  is  further 
removed  than  the  House  from  all  passion  and  political  prejudices  and 
could  more  properly  listen  to  the  law  and  the  evidence  than  could  any 
other  tribunal. 

When  this  Senate  convened  as  an  impeachihent  tribunal  there  was 
an  ingenious  attempt  made  by  counsel  for  respondent  to  disqualify  a 
number  of  senators  from  sitting.  His' purpose  was  very  apparent 
He  knew  that  if  his  motion  to  disqualify  should  be  sustained,  there 
could  not  be  an  impeachment  of  this  respondent;  he  knew  that  the 
constitution  of  this  state  requires  a  two-thirds  majority  of  all  the 
senators  elected  in  order  to  convict.  Counsel's  motion  was  properly 
overruled  by  this  Senate  on  the  ground  that,  under  the  constitution, 
no  Senator  had  the  right  to  say  to  another,  "You  cannot  sit  in  this 
case."  I  do  not  understand  why  counsel  for  respondent  argued  long 
and  earnestly  at  the  conclusion  of  this  trial  on  this  same  question,  be- 
cause it  had  already  been  determined  at  the  outset  of  the  trial. 

It  occurs  to  me  that  some  of  you  senators  may  be  wondering  what 
this  impeachment  trial  means;  some  of  you  may  have  been  swayed  by 
the  magnetic  eloquence  of  distinguished  counsel;  some  of  you  may 
wonder  if  after  all  this  is  not  a  malicious  persecution;  some  of  you 
may  be  thinking  of  the  ''hidden  hand"  which  counsel  mentioned,  and  of 
which  I  shall  have  something  to  say  later;  some  of  you  may  be  inclined 
to  accept  counsel's  statement  that  the  whole  proceeding  is  a  farcical 
political  game.     But  in  this  connection  remember,  senators,  that  a 
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public  office  l8  a  public  trust;  remember  that  it  is  inherent  in  every 
government  to  control  its  own  officers.  If  you  remember  this,  and  bear 
it  in  mind,  then  the  purpose  of  this  impeachment  trial  will  become 
very  clear.  That  is  the  reason  for  your  sitting  here  as  an  impeach- 
ment tribunal,  because  If  it  was  not  inherent  in  every  government, 
whether  state  or  federal,  to  control  and  regulate  its  own  officers,  then 
I  ask  you,  where  does  the  power  reside?  At  the  outset  of  this  argu- 
ment I  want  to  impress  upon  your  minds  that  as  representatives  of 
the  people  of  this  state  you  are  here  at  their  command  to  perform  a 
Bwom  constitutional  duty.  Tou  are  here  not  to  determine  a  political 
contest,  not  to  wreak  vengeance  upon  any  man,  but  to  pass  upon  the 
guilt  or  innocence  of  a  superior  officer  charged  in  a  regular  and  legal 
manner  with  certain  impeachable  ofCenses. 

Now,  you  have  heard  a  great  deal  said  by  counsel  for  respondent 
about  removal  from  ofCce,  branding  and  stigmatizing  a  man  for  life, 
tainting  and  depriving  him  of  his  citizenship.  I  confess  that  I  do  not 
know  where  counsel  found  his  authority  for  such  an  argument.  Later 
I  will  show  you  that  these  results  will  not  and  cannot  follow  a  pos- 
sible verdict  of  guilty,  but,  assuming  that  counsel's  statements  are 
accurate,  I  assert  here  and  now  that  if  there  is  such  a  disgrace  to  fall 
upon  this  respondent  he  has  brought  it  on  himself.  When  a  man  as- 
sumes a  superior  office  of  the  state  he  knows  what  the  salary  is,  he 
knows  what  the  duties  are,  and  he  knows  that  in  accepting  that 
office  he  must  be  governed  by  the  law  and  by  the  principles  of 
decency  and  honesty.  Schively  apparently  forgot  these  facts,  and  if  a 
conviction  follows,  he  can  blame  no  one  but  himself.  My  distinguished 
friend  has  overlooked  the  other  side — ^the  side  of  the  people  of  this 
state.  They  created  the  office,  they  paid  the  salary,  they  prescribed 
the  duties  and  elected  the  man,  and,  if  that  man  violated  and  betrayed 
his  trust,  should  mere  sentimental  sjrmpathy  for  the  respondent  defeat 
the  people  of  their  rights?  Such  sentimentality  has  no  place  in  an 
Impeachment  trial  or  any  other  trial,  and  if  such  argument  is  to  be 
convincing  and  conclusive,  then  I  ask,  what  is  to  become  of  the  laws  of 
this  state?  I  ask  what  will  become  of  your  impeachment  courts,  and 
what  protection  will  the  people  of  this  state  have?  The  people  of  the 
State  of  Washington  have  some  rights,  and  they  are  here  at  this 
time  asserting  and  Insisting  upon  those  rights.  There  is  no  other 
tribunal  under  our  system  of  government  before  whom  the  people 
can  come  when  they  discover  that  a  superior  officer  has  prostituted 
his  trust  and  has  appropriated  illegally,  and  under  color  of  his  office, 
a  vast  amount  of  money  to  his  own  use.  If  he  has  abused  the  public 
confidence  and  seriously  impaired  the  Integrity  of  his  department  by 
malfeasance  and  misconduct  in  office,  then  certainly  he  ought  to  be 
found  guilty  before  an  impeachment  tribunal.  The  governor  of  this 
state  cannot  remove  him,  because  he  is  not  an  appointive  official.  His 
resignation  cannot  be  requested,  because  no  one  has  the  right  to  re- 
quest it  Therefore,  the  only  relief  is  before  this  tribunal,  which  is 
now  sitting  as  an  impeachment  court.    I  make  these  preliminary  state- 
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ments  for  the  reason  that  I  want  to  Impress  upon  this  Senate  its  true 
fanctlons;  I  want  to  show  you,  if  possible,  that  you  are  here  not 
because  you  like  or  dislike  this  respondent,  but  you  are  here  as  an 
impartial  tribunal,  sitting  under  oath  to  do  Impartial  justice  accord- 
ing to  the  law  and  the  evidence. 

The  verdict  that  you  will  render  in  this  case  will  be  a  precedent  If, 
after  listening  to  this  testimony,  you  place  the  stamp  of  approval 
upon  Schlvely's  conduct,  can  you  wonder  if  superior  officers  of  this 
state  hereafter  point  to  that  approval  as  a  justification  for  miscon- 
duct and  malfeasance?  If,  on  the  other  hand,  senators,  you  condemn 
that  conduct  as  unbecoming  a  superior  office,  how  far-reaching  the 
results  may  be  no  one  can  at  this  time  say.  Such  a  condenmatioa 
by  your  body  at  this  time  will  be  a  wholesome  influence  for  good 
government;  the  results  will  permeate  the  entire  northwest,  and  In 
fact  the  entire  Pacific  coast,  and  will  in  a  large  measure  help  to 
sustain  and  promote  those  principles  of  honesty  and  decency  which  are 
the  pride  and  bulwark  of  successful  democratic  government 

It  is  a  matter  of  common  knowledge  that  high  office  too  often 
corrupts  honorable  men.  The  experience  of  all  ages  proves  this  fact 
and  this  example  in  this  state  is  but  another  evidence  of  it.  Too 
often  when  a  man  Is  elevated  by  his  constituency  to  a  high  position  be 
prostitutes  his  public  trust,  Is  guilty  of  arbitrary  and  oppressive  con- 
duct and  becomes  an  official  tyrant,  and  I  say  to  you,  gentlemen,  that 
it  is  a  most  wise  and  salutary  provision  of  the  constitution  that  when 
a  man  does  these  things  he  can  be  commanded  to  appear  before  a 
court  of  impeachment  and  be  compelled  to  give  an  account  of  hit 
stewardship  to  the  people  who  elected  him.  Mr.  Schively  is  before 
this  impeachment  tribunal  today  for  that  purpose — to  give  an  account 
to  the  people  of  this  state  of  his  stewardship,  and  to  account  to  them 
for  his  official  conduct  or  misconduct  of  the  past  eight  years. 

With  these  preliminary  observations,  permit  me  for  a  brief  time 
to  direct  your  attention  to  the  character  of  this  Impeachment  trial.  At 
the  outset,  counsel  for  respondent  attempted  to  force  the  board  of 
managers  into  a  corner.  He  wanted  the  state  to  admit  that  in  order 
to  convict  a  man  of  an  impeachable  offense  it  must  first  l>e  shown 
that  such  was  an  indictable  offense;  We  resisted  that  contention 
successfully,  and  say  to  you  now  that  if  that  contention  had  been 
successful  great  violence  would  have  been  done  to  the  entire  law  and 
history  of  impeachments  in  this  country.  The  question  is  not,  has  a 
man  committed  an  indictable  or  criminal  offense,  but  has  he  so  con- 
ducted himself  in  office  as  to  prove  himself  unfit,  unworthy  and  in- 
competent. If  so,  such  conduct  is  impeachable.  Every  ImpeachmeDt 
trial  in  the  history  of  the  United  States  confirms  the  position  that 
the  board  of  managers  have  here  taken.  Furthermore  the  constitu- 
tion of  this  state  comes  to  our  relief  when  It  says  that  a  man  may  not 
only  be  impeached  for  high  crimes,  misdemeanors  and  malfeasance 
in  office,  but  that  he  may  also  be  indicted  and  prosecuted  for  the 
same  offense.    The  expression  "high  crimes  and  misdemeanors'*  means 
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any  offense,  conduct  or  action  which  involves  such  moral  turpitude 
as  to  show  a  man  to  be  unfit  for  public  office.  We  contend  that  Mr. 
Schlvely  has  been  guilty  of  extortion;  that  he  has  been  guilty  of  violat- 
ing the  laws  of  this  state  and  that,  even  though  he  be  not  guilty, 
technically,  of  a  crime,  certainly  his  moral  turpitude  and  his  official 
unworthiness  have  been  established  beyond  the  shadow  of  a  doubt 

The  law  that  determines  your  Jurisdiction  is  the  constitution.  The 
law  that  regulates,  prescribes  and  governs  your  proceedings  is  not  the 
criminal  law  nor  the  civil  law,  but  is  the  law  of  Impeachment  pro- 
ceedings. (Counsel  finally  acknowledged  the  correctness  of  that  conten- 
tion, although  he  would  like  to  have  had  his  client  tried  under  the 
technical  rules  of  the  criminal  law. 

The  primary  inquiry,  gentlemen  of  the  Senate,  and  the  only  issue 
for  you  to  decide  in  this  case  is,  do  these  articles  of  impeachment  show 
STuilt  or  innocence  on  the  part  of  this  respondent?  In  other  words, 
does  the  testimony  before  you  establish  his  moral  turpitude  to  such 
an  extent  as  to  convince  you  of  his  utter  unfitness  and  unworthiness  to 
continue  as  a  superior  officer  of  the  state? 

It  would  serve  no  good  purpose  at  this  time  for  me  to  enter  into 
a  discussion  of  what  constitutes  an  impeachable  offense.  Tou  are  by 
this  time  thoroughly  familiar  with  that  matter.  Nor  would  it  serve 
any  good  purpose  to  indulge  further  in  a  more  detailed  discussion  of 
the  law  of  impeachments.  That  has,  I  take  it,  been  sufficiently  pre- 
sented to  you  by  this  time.  I  want,  however,  to  challenge  your  atten- 
tion to  one  fact,  and  that  is  the  ultimate  object  and  purpose  of  an 
impeachment  trial.  After  listening  to  counsel  for  respondent,  some 
of  you  may  conclude  that  a  Judgment  of  conviction  would  place  a  most 
awful  stigma  and  brand  upon  this  respondent.  Some  of  you  may  feel 
that  by  that  Judgment  of  conviction  he  would  be  tainted  and  forever 
damned.  In  answer  to  this  ridiculous  contention  I  may  say  that  coun- 
sel apparently  Is  not  acquainted  with  the  history  of  impeachment 
trials  in  this  country.  E.  St.  Julien  Cox,  one  of  the  ablest  and  brightest 
Judges  of  the  State  of  Minnesota,  was  Impeached  some  years  ago  for 
drunkenness  and  conduct  unbecoming  a  public  official  on  ten  different 
counts.  After  an  eloquent  effort  in  his  own  behalf  which,  in  the  beauty 
of  its  language,  rivals  that  of  Robert  G.  IngersoU,  the  Senate  was 
nevertheless  unmoved,  as  th^  Senate  ought  to  be  in  this  case,  and 
convicted  the  respondent  on  several  different  counts.  The  Judgment 
of  conviction  disqualified  him  from  holding  office  for  three  years. 
Nothing  was  said  about  tainting  him  or  stigmatizing  him  or  forever 
damning  him.  In  fact,  nothing  could  be  said  or  done  in  that  regard 
because  it  was  beyond  the  Jurisdiction  of  the  state  Senate  to  pro- 
nounce such  a  Judgment.  Mr.  Cox,  on  account  of  his  attainments, 
his  ability  and  his  personality,  later  redeemed  himself  and  emerged  into 
the  arena  of  public  confidence  a  clean,  decent  and  upright  public 
official.  This  individual  instance  to  which  I  have  challenged  your 
attention  utterly  refutes  what  counsel  for  this  respondent  has  stated 
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aa  to  a  Judgment  of  conviction  and  the  conseauences  that  follow  the 
same. 

In  answering  counsers  contention,  I  assert  at  this  time,  and  it  is  but 
uttering  a  fact  which  all  of  us  know,  that  the  sole  and  primary  pur 
pose  of  impeachment  is  to  remove  a  man  from  office  and  perhaps  to 
disqualify  him  from  holding  another  office  of  public  trust  or  honor. 
I  would  not  mention  this  fact  were  it  not  for  counsers  prolonged  dis- 
cussion and  sympathetic  appeal  to  you  in  behalf  of  this  respondent 
The  primary  purpose  of  this  impeachment,  senators,  is  not  punishment, 
is  not  revenge,  is  not  to  deprive  a  man  of  his  life  or  liberty  or  his 
property,  but  it  is  to  determine  whether  or  not  a  public  official  on  ac- 
count of  his  misconduct  and  malfeasance  in  office  is  worthy  to  hold  that 
office.  Shorn  of  all  technicalities,  that  is  all  there  is  to  it;  simply  to 
determine  on  behalf  of  the  people  whom  you  represent  whether  a  man 
against  whom  impeachment  articles  are  preferred  has  shown  himself  to 
be  an  honest,  decent  and  worthy  public  official.  The  criminal  courts 
in  prosecutions  impose  fines  or  other  punishments;  the  civil  courts  in 
civil  cases  fix  damages;  the  equity  courts  and  admiralty  courts  have 
their  Jurisdiction,  but  the  impeachment  courts  have  an  exclusive, 
peculiar  and  original  Jurisdiction  and  can  pronounce  nothing  but  a 
political  Judgment  For  that  reason,  senators,  it  has  been  wisely 
provided  that  the  rules  of  criminal  law  do  not  obtain  in  cases  of  this 
character.  For  that  reason  it  has  been  determined  that  in  an  im- 
peachment trial  the  state  does  not  have  to  establish  a  technical  crime, 
but  must  only  establish  a  man's  unfitness  and  unworthiness  to  occupy 
a  public  office.  The  organic  law  of  this  state,  to  which  I  have  referred, 
confirms  this  view.  In  this  connection  I  desire  to  quote  from  the 
Honorable  Charles  Sumner,  one  of  the  ablest  lawyers  and  statesmen 
that  the  United  States  has  ever  produced,  in  his  written  opinion  filed 
after  the  trial  of  Andrew  Johnson,  president  of  the  United  States 
Senator  Sumner  said: 

An  impeachment  Is  a  political  proceeding  before  a  political  body, 
with  political  purposes.  It  is  founded  on  political  offenses  and  not 
criminal  offenses;  proper  for  the  consideration  of  a  political  body  and 
subject  to  a  political  Judgment  only. 

This  rule  has  been  universally  established,  notwithstanding  ooun* 
sel's  contention  to  the  contrary.  The  object  of  this  proceeding  is  not 
to  determine  whether  or  not  Mr.  Schively  is  guilty  of  the  crime  of 
extortion,  but  is  to  determine  whether  or  not  he  has  been  guilty 
of  such  malfeasance  in  office  as  to  make  his  continuation  in  that 
office  undesirable.  If  you  determine  that  this  is  the  case,  then  the 
only  Judgment  that  you  can  pronounce  is  a  political  Judgment 

This  brief  review  of  the  law  of  impeachment,  together  with  its 
nature  and  character,  has  been  made  for  these  purposes: 

First — To  clear  your  minds  of  many  of  the  ambiguities  and  tech- 
nicalities that  have  crept  into  this  trial,  largely  due  to  the  presenta- 
tion of  the  respondent's  case;  and. 

Second — ^To  convince  you  of  these  propositions:     That  aa  an  im- 
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peachment  tribunal  you  are  acting  in  a  political  capacity  and  not  as  a 
criminal  court;  that  the  object  of  impeachment  is  primarily  protec- 
tion to  the  state  in  removing  an  unworthy  officer,  and  not  a  criminal 
punishment;  that  impeachable  offenses  do  not  necessarily  have  to  be 
criminal  offenses,  but  are  those  which  in  their  nature  are  subversive  of 
some  fundamental  or  essential  principle  of  government  and  highly 
prejudicial  to  the  public  interests,  and  may  consist  of  a  violation  of 
the  constitution,  of  law,  of  an  oath  or  of  an  official  duty,  or  of  the 
abuse  of  discretionary  power  from  improper  motives  or  for  improper 
purposes.  Apply  these  principles  of  law  to  the  facts  before  you,  and 
we  shall  be  well  satisfied  with  your  conclusion. 

In  connection  with  these  articles  of  impeachment,  it  will  be  neces- 
sary in  this  concluding  argument  to  discuss  the  defense  to  the  articles, 
the  evidence  supporting  them,  and  the  law  at  the  same  time.  At  this 
time  I  want  to  consider  the  contention  of  counsel  that  Schively  was 
not  a  public  officer  on  the  dates  mentioned  in  the  articles  of  im- 
peachment Counsel  for  respondent  has  attempted  to  confound  this 
Senate  by  stating  that  Schively,  at  the  time  of  the  alleged  offenses 
charged  in  the  articles,  was  not  an  official,  but  merely  a  ministerial 
officer,  responsible  only  to  his  chief.  In  this  connection — ^and  I  want 
my  senator  friends  out  in  the  cloak  room  to  hear  this  discussion,  be- 
cause it  is  Important — I  assert  that  Schively  was  in  the  fullest  and 
most  complete  sense  of  the  word  a  public  official.  It  is  indeed  signifi- 
cant in  this  case  that  the  respondent  never  discovered  that  he  was  but 
a  mere  employe  of  Mr.  Nichols  until  these  impeachment  proceedings 
were  instituted.  Up  to  that  time  he  wrote  letters,  he  made  represen- 
tations to  insurance  companies,  he  collected  insurance  fees,  he  issued 
certificates,  he  made  examinations,  he  issued  agents'  licenses,  and  in 
fact  he  had  absolute  and  complete  control  of  the  insurance  depart- 
ment of  this  state;  he  represented  himself  to  be,  and  was  the  deputy 
insurance  commissioner  of  the  State  of  Washington.  It  remained  for 
an  impeachment  proceeding  to  be  brought  against  him  and  for  an 
astute  and  ingenious  lawyer  to  advise  him  that  he  was  not  a  public 
official  at  all,  and  up  to  this  time  he  had  never  discovered  this 
astounding  and  alarming  fact.  I  ask  you,  senators  of  this  state,  are 
you  going  to  give  weight  to  such  a  ridiculous  defense  as  that?  Are  you 
going  to  permit  this  man,  who  has  been  guilty  of  the  grossest 
malfeasance  and  corruption  in  office,  to  acquit  himself  on  the  flimsiest 
kind  of  a  technicality?  Are  you  going  home  to  your  constituents  after 
listening  to  this  testimony,  which  overwhelmingly  establishes  his 
guilt,  and  say  that  Schively  is  guilty  according  to  the  evidence,  that 
he  illegally  collected  the  money  and  appropriated  it  to  his  own  use,  but 
he  was  not  a  public  official?  If  so,  I  say  that  it  is  a  great  reflection 
upon  your  good  Judgment  and  your  sense  of  honor. 

Now,  I  am  going  to  discuss  with  your  briefly  the  law  on  this  propo- 
sition, and  believe  that  I  can  conclusively  show  you  that  Schively 
was  a  public  official,  and  that  it  was  not  necessary  for  him  to  give 
bond  and  take  an  oath.    The  giving  of  the  bond  and  the  taking  of  the 
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oath  seem  to  be  the  requirements  which  counsel  insist  constitute 
a  man  a  public  official.  You  have  heard  counsel  read  from  Meachem  on 
Public  Offices.  Now,  I  don't  want  to  impugn  the  motives  of  my  dis- 
tinguished and  learned  friend,  but  I  do  want  to  tell  this  Senate  that 
it  is  one  of  the  tricks  and  artifices  of  the  ingenious  lawyer  to  read 
one  section  of  a  case  or  a  text  without  reading  that  which  follows  or 
precedes.  Mr.  Meachem,  about  four  or  five  pages  following  the  cita- 
tion of  counsel,  has  this  to  say: 

The  most  important  characteristic  which  distinguishes  office  from 
employment  or  contract  is  that  the  creation  and  conferring  of  the  office 
involves  a  delegation  to  the  individual  of  some  of  the  functions  of  gov- 
ernment to  be  exercised  by  him  for  the  benefit  of  the  public. 

The  statutes  of  this  state  created  the  office  of  deputy  insurance 
commissioner,  providing  that  in  the  absence  or  inability  of  the  in- 
surance commissioner  the  duties  of  the  office  shall  devolve  upon  the 
deputy.  How  can  the  duties  of  the  ofl^ce  devolve  upon  the  deputy  if 
he  is  not  a  public  official?  Can  the  duties  of  a  superior  officer  de- 
volve upon  a  clerk  or  employee  in  his  department?  The  mere  fact 
that  there  is  no  provision  in  the  statute  for  the  giving  of  a  bond  or 
the  taking  of  an  oath  is  nothing  more  or  less  than  a  legislative 
oversight  It  has  no  important  significance  in  this  case  at  all.  It 
does  not  change  the  fundamental  proposition  that  the  office  was 
created  by  statute;  that  the  duties  were  conferred  by  statute  and 
compensation  provided  for — 

By  Mb.  Israel:     The  individual  removable  at  pleasure — 

By  Mb.  Lee:     Now,  I  object  to  counsel  interrupting  me. 

By  Mr.  Israel:  I  beg  your  pardon.  I  did  not  know  that  it  annoyed 
you.  It  does  not  annoy  me,  and  I  did  not  know  that  it  annoyed  you. 
I  will  not  do  It  again. 

By  Mb.  Lee:  As  I  stated  before  the  interruption  of  counsel,  the 
statute  of  this  state  names  the  officer,  creates  the  position,  and  pre- 
scribes the  duties.  The  statute  further  says  that  in  the  absence  or 
inability  of  the  insurance  commissioner  the  duties,  not  of  the  in8u^ 
ance  commissioner,  but  the  duties  of  the  office,  shall  devolve  upon  the 
deputy.  Now,  let  us  read  a  little  further  from  Meachem.  In  section  12 
of  Meachem  on  Public  Offices  we  find  this  expression: 

Where  an  individual  has  been  appointed  or  elected  in  the  manner 
prescribed  by  law  and  has  a  designation  or  title  given  him  by  law  to 
exercise  functions  concerning  the  public,  assigned  to  him  by  law,  he 
must  be  regarded  as  a  public  officer. 

Now,  applying  this  principle  of  law  to  the  case  at  bar,  what  do 
we  find?  We  find,  first,  appointment  by  law  of  the  deputy  Insurance 
commissioner;  second,  his  title  is  fixed  by  law;  third,  his  compen- 
sation is  prescribed  by  law,  and,  fourth,  his  duties  concern  the  public. 
Certainly  it  cannot  be  contended  by  counsel  or  any  one  else  that  the 
duties  of  the  deputy  insurance  commissioner  do  not  concern  the  public. 
This  is  too  obvious  to  admit  of  extended  discussion.  Counsel  has 
claimed  that  the  proposition  of  whether  or  not  Schlvely  was  a  public 
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officer  is  the  vital  issue  and  the  turning  point  in  this  case,  and,  if  it 
is,  then  the  turning  point  turns  toward  conviction,  because  the  authori- 
ties, as  I  will  show  you,  are  unanimous  and  absolute  to  the  effect  that 
the  giving  of  a  bond  and  taking  of  an  oath  are  mere  incidents,  mere 
formalities  at  the  best — 

Bt  Mb.  Israel:  You  will  have  to  wait  a  moment  until  I  object 
to  the  court.  I  want  to  say  to  the  court  that  if  the  gentleman  is  going 
to  read  any  laws  that  have  not  either  been  referred  to  by  opening 
counsel  or  else  a  list  of  them  has  been  handed  to  me  before  I  close 
my  argument,  he  is  violating  every  known  practice  of  every  kind  of  a 
court  on  earth,  find  while  I  have  no  objection  to  his  reading  the  law 
book,  now  that  this  counsel  didn't  refer  to,  and  I  have  been  handed  no 
list  of  anything — I  claim  the  right,  should  I  see  fit,  insomuch  as  it 
disconcerts  the  young  gentleman  to  ask  him  questions,  which  I  will 
never  do  any  more — I  claim  the  right,  under  the  circumstances,  and 
I  shall  simply  confine  myself  solely  to  it,  to  be  afforded  an  opportunity 
before  any  vote  is  taken  to  comment  upon  this  new  law  that  he  is 
going  to  read  to  this  legislature.  In  doing  so  he  is  violating,  and  knows 
that  he  is  violating,  the  practice  of  every  court  in  the  world.  Never  has 
new  law  been  cited  and  read  to  a  court  or  a  Jury  without  counsel  who 
has  closed  for  the  defense  has  either  had  his  attention  called  to  it  or 
a  list  of  it  handed  to  him,  neither  of  which  has  been  done  in  this 
case. 

By  Mb.  Lee:  Now,  if  they  want  to  hear  the  true  law  they  can 
hear  it  here,  and  if  they  don't  I  will  stop  reading  it.  I  want  to  say  that 
I  am  surprised  that  a  man  who  has  practiced  before  the  courts  of 
this  state  for  thirty  years,  and  claiming  to  be  so  renowned  in  the  law, 
makes  an  assertion  to  the  president  of  this  Senate  that  a  man  in  clos- 
ing a  legal  argument  cannot  produce  other  authorities  to  rebut  what 
has  been  presented  in  the  answering  argument.  Mr.  President,  it  is 
an  astounding  proposition,  and  never  before  have  I  heard  it  advanced 
in  a  court  of  any  Jurisdiction  whatever.  Why,  it  is  elementary  that 
when  counsel  in  his  answering  argument  cites  certain  authorities  we 
can  either  analyze  the  same  authorities  and  discuss  them,  or  we  can 
analyze  and  cite  other  authorities  to  rebut  and  answer  them. 

By  Mr.  Israel:  Now,  the  gentleman  has  learned  something  today 
that  he  has  never  known  in  his  life  before — 

By  Mr.  Lee:     I  object  to  counsel  interrupting  me — 

By  Mr.  Israel:  I  yet  claim  that  when  counsel  are  going  to  use 
other  authorities  to  combat  authorities  read  it  is  their  duty  to  furnish 
a  list  of  the  authorities  to  counsel  that  is  closing. 

By  Mr.  Lee:  I  will  go  ahead  with  this  argument  until  I  am  stopped 
by  the  president — 

By  the  President:  The  chair  will  settle  this  and  not  rule  on  it 
at  this  time.    I  will  confer  with  Senators  Rosenhaupt  and  Presby. 

By  Mr.  Lee:  Before  interruption  I  was  reading  to  you  the  law 
concerning  public  offices,  and  I  want  at  this  time  to  give  you  the  true 
—60 
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law,  and  if  Mr.  Israel  does  not  want  to  hear  it  he  can  retire  te  the 
outside.  No  wonder  it  does  not  sound  good  to  him.  No  wonder  it 
hurts,  because  he  knows  and  we  all  know  that  John  Schlvely  was  a 
public  official,  and  that  his  argument  in  this  case  is  little  short  of 
nonsensical. 

The  testimony  In  this  case  shows  that  Mr.  Schlvely  represented 
himself  to  be  and  was  deputy  insurance  commissioner  and  that  he 
governed  the  entire  department  as  the  law  provided,  and  in  some  cases 
as  the  law  did  not  provide.  Counsel  has  apparently  overlooked  the 
case  found  in  39  New  Jersey  Equity,  page  127,  where  this  very  pro- 
position was  under  discussion.  The  New  Jersey  equit^^  court  is  known 
throughout  the  length  and  breadth  of  this  country  as  one  of  the  best 
of  our  courts.    The  court  says: 

It  was  intended  that  the  clerk  of  each  of  the  counties  of  this  state 
might  appoint  an  assistant  in  his  office,  to  be  known  as  his  deputy 
clerk,  and  to  give  such  deputy  power  during  the  absence  or  inability 
of  the  clerk  to  exercise  all  of  his  powers  and  perform  all  of  his 
duties. 

This  case  is  exactly  in  point,  because  it  shows  that  the  powers 
conferred  by  that  statute  were  identically  the  same  as  the  powers  con- 
ferred by  the  statute  in  question  here.    The  court  further  says: 

Deputy  clerks  are  public  officers.  The  law  constitutes  them  public 
officers  and  gives  them  certain  powers.  It  does  not  establish  any 
particular  period  of  service  for  them;  that  is  left  to  private  agree- 
ment. 

The  New  Jersey  case  supports  the  proposition  laid  down  by  Meachem, 
to  which  I  have  made  reference.  In  other  words,  if  the  statute  giTes  a 
man  a  title,  fixes  his  compensation,  prescribes  his  duties  and  inyests 
him  with  a  portion  of  the  sovereign  power  to  exercise,  then  he  is 
conclusively  a  public  officer. 

In  the  case  of  Clark  against  Spooner,  66  North  Carolina  63,  Mr. 
Chief  Justice  Pearson*  says: 

A  public  office  is  an  agency  for  the  state,  and  the  person  whose 
duty  it  is  to  perform  this  agency  is  a  public  officer.  This  is  con- 
sidered to  be  the  true  definition  of  a  public  officer  in  the  original 
sense.  The  essence  of  it  is  the  doing  of  some  act  or  acts  or  series  of 
acts  for  the  state.  Public  officers  are  usually  required  to  take  an  oath, 
and  usually  a  salary  or  fees  are  annexed  to  the  office,  in  which  case  it  is 
an  office  coupled  with  an  interest,  but  the  oath  and  the  salary  are 
mere  incidents,  and  constitute  no  part  of  the  office. 

This  expression  of  the  law  from  such  an  eminent  source  con- 
firms the  contention  advanced  by  me  a  short  time  ago,  that  the 
giving  of  a  bond  and  the  taking  of  an  oath  are  mere  Incidents  and 
have  nothing  to  do  with  the  character  of  the  office. 

The  supreme  court  of  Ohio,  in  7th  Ohio  State,  556,  states  the  law 
as  follows: 

Do  the  powers  and  duties  devolved  upon  the  defendants  by  the 
sections  of  the  acts  above  quoted  constitute  them  officers  or  not?  What 
is  an  office?  Webster  defines  the  word,  "To  signify  a  particular  duty, 
charge  or  trust  conferred  by  public  authority  and  for  a  public  purpose." 
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In  the  case  in  20  John  Reports,  392,  the  Judge  delivering  the  opinion 
of  the  court  defines  the  legal  meaning  of  the  word  to  be,  ''An  employ- 
ment on  behalf  of  the  government  In  any  station  of  public  trust,  not 
merely  transient,  occasional  or  incidental."  If  we  accept  either  or 
both  of  these  definitions  as  substantially  correct,  it  is  clear  to  our 
minds  that  these  statutes  are  held  valid  and  these  defendants  officers; 
theirs  is  a  public  duty,  charge  and  trust  conferred  by  public  authority 
for  public  purposes. 

In  the  33d  Georgia,  336,  you  will  find  this  expression  of  the  law,  in 
line  with  that  above  quoted,  and  absolutely  annihilating  the  con- 
tention of  counsel  here  that  in  order  to  make  a  man  a  public  officer 
he  must  take  an  oath  and  give  a  bond: 

The  position,  place  or  office,  whatever  be  its  proper  designation, 
was  created  by  a  public  law.  What  is  an  office?  It  is  defined  to  be 
that  function  by  virtue  of  which  a  man  hath  some  employment  in 
the  affairs  of  another.  Certaiuly  where  an  individual  has  been  ap- 
pointed or  elected  in  the  manner  prescribed  by  law,  has  a  designa- 
tion or  title  given  him  by  law  and  exercises  functions  concerning  the 
public  assigned  to  him  by  law,  he  must  be  regarded  as  a  public 
officer. 

Now  let  us  apply  this  law  to  the  facts  in  this  case.  Schively  was 
appointed  as  prescribed  by  statute,  had  a  designation  or  title  given  him 
by  statute,  his  compensation  was  fixed  by  statute,  and  he  had  public 
functions  to  perform.  Certainly  he  was  a  public  officer  and  anything 
but  a  mere  ministerial  officer. 

By  the  Pbesident:  We  can  allow  Mr.  Israel  to  close  on  this  new 
law  that  you  are  reading,  but  you  will  have  to  refrain  from  intro- 
ducing any  new  text  books  or  law  that  has  not  been  submitted  to  Mr. 
Israel.    You  will,  of  course,  be  permitted  to  refute  his  arguments. 

Bt  Mb.  Israel:  All  I  want  in  the  world,  gentlemen,  and  all  I 
ask — I  don't  want  to  make  any  argument — I  simply  want  when  he 
gets  through  to  show  from  the  cases  themselves  that  they  have  no 
application  to  the  rule;  that  in  each  one  of  them  something  else  was 
under  discussion.  Now,  this  last  one  picked  up  here,  the  66th  Geor- 
gia— 

By  Mr.  Lee:  I  object  to  any  argument  by  counsel  at  this  time,  and 
I  object  to  being  Interrupted  any  further. 

By  the  President:  Now,  just  wait  a  moment.  I  Interrupted  you 
at  this  time.    We  will  take  a  recess  for  ten  minutes. 

[Recess.] 

By  the  President:  Mr.  Lee  will  be  permitted  to  cite  each  and 
every  authority  of  this  case  that  he  desires,  and  in  this  one  instance 
Mr.  Israel  will  be  allowed  to  analyze  them  immediately  after  Mr.  Lee 
closes  on  this  subject. 

By  Mr.  Lee:  I  have  a  number  of  authorities  here  to  present  on 
this  proposition  which  conclusively  and  finally  establish  our  con- 
tention, but  I  do  not  want  to  consume  the  time  of  this  Senate  with  the 
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citation  of  but  one  or  two  other  authorities.    Meachem,  on  page  14  of 
Public  Officers,  in  continuing  his  discussion,  says: 

A  clerk  in  the  office  of  the  assistant  treasurer  of  the  United  States, 
appointed  by  the  assistant  treasurer  with  the  approbation  of  the 
secretary  of  the  treasury,  pursuant  to  law,  and  whose  compensation 
is  fixed  by  law  and  whose  duties  are  continuing  and  permanent,  is  a 
public  officer. 

Mr.  Throop,  and  counsel  will  not  contend  that  Mr.  Throop  is  not 
an  eminent  authority,  says  this  in  this  connection: 

In  considering  the  question  whether  a  particular  officer  is  a  public 
officer,  the  question  of  the  territorial  limits  within  which  his  functions 
are  exercised  is  immaterial.  If  the  office  is  one  in  which  the  public  has 
an  interest,  it  is  a  public  office,  however  narrow  may  be  such  terri- 
torial limits. 

Now,  I  call  your  attention  particularly  to  the  next  expression: 

Nor  is  the  existence  or  absence  of  any  emoluments  or  of  the  re- 
quirement of  an  official  oath,  or  the  permanent  or  transient  character 
of  the  duties  a  certain  test  to  determine  whether  the  person  is  or  is 
not  a  public  officer.  It  was  held  in  Pennsylvania  that  a  person  ap- 
pointed by  the  governor,  pursuant  to  a  joint  resolution  of  the  legis- 
lature, a  special  agent  of  the  state  to  collect  certain  claims  of  the 
state  against  the  United  States,  and  he  was  not  required  to  take  and 
did  not  take  an  official  oath,  was  a  public  officer. 

Now,  senators,  inasmuch  as  the  privilege  has  been  extended  to 
counsel  to  analyze  these  authorities,  before  he  does  so,  bear  in  mind  in 
connection  with  the  same  what  I  have  said  and  the  fact  that  Schively 
represented  himself  to  be  deputy  insurance  commissioner,  and  had 
complete  and  absolute  control  of  that  department.  Suppose  he  had 
taken  an  oath  or  given  a  bond,  would  that  in  any  way  have  changed 
his  duties,  his  designation  or  his  compensation.    Certainly  not. 

Complying  with  the  rule  of  the  chair.  I  will  at  this  time  allow 
counsel  to  analyze  these  decisions,  as  he  seems  anxious  to  do  it. 

By  Mb.  Israel:  I  was  expecting  something  of  this  kind  when  I  was 
closing,  from  that  array  of  books,  when  I  gave  to  the  Senate  the  law. 
Finding  whether  the  law  was  applicable  to  the  particular  case,  you 
want  to  first  find  out  what  the  court  had  under  discussion  when  he  made 
a  statement  of  the  law. 

Now  then,  not  to  make  any  argument,  simply  to  back  my  statement 
from  Meachem  as  I  read  it  to  you,  after  the  statement  "Who  are  public 
officers,"  etc.,  follows:  "Purpose  of  this  Chapter;  Assessors,  Attorneys 
at  Law,  Attendants  upon  Courts,"  etc.  The  article  on  clerks,  being  the 
one  read  by  the  gentleman,  is  relative  to  a  clerk  in  the  office  of  the 
assistant  treasurer  of  the  United  States.  Meachem  sums  it  all  up  in 
the  paragraph  entitled  "Deputies": 

Whether  deputies  appointed  by  public  officers  may  be  regarded  as 
public  officers  themselves  depends  upon  the  circumstances  and  method 
of  their  appointment.  When  such  appointment  is  provided  for  by  law, 
and  a  fortiori,  where  it  is  required  by  law,  which  fixes  the  powers  and 
duties  of  such  deputies,  and  where  such  deputies  are  required  to  take 
the  oath  of  office,  to  give  bonds  for  the  performance  of  their  duties. 
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the  deputies  are  usually  regarded  as  public  officers.  Thus  deputy  road- 
masters,  appointed  and  qualified  according  to  law,  are  public  officers. 
So  a  deputy  marshal  is  an  officer  of  the  United  States,  and  deputy 
sheriffs  are  recognized  by  the  statutes  of  most  states  as  independent 
public  officers.  But  where  the  deputy  is  appointed  merely  at  the 
will  and  pleasure  of  his  principal,  to  serve  some  purpose  of  the  latter, 
he  is  not  a  public  officer,  but  a  mere  servant  or  agent.  So  a  special 
deputy  employed  only  in  a  particular  case  is  not  a  public  officer. 

Now,  you  will  notice  the  absence  in  the  reading  of  these  cases  of 
many  of  the  arguments  of  counsel,  and  I  seem  to  disconcert  him  by 
asking  the  question  if  an  individual  removable  at  the  will  of  a 
superior  officer  was  a  public  officer?  He  doesn't  answer  that  in  his 
argument,  I  notice.  Then,  he  is  an  employee  and  not  an  officer.  Now 
then,  I  think  this  first  case,  this  66th  North  Carolina — the  gentleman 
has  read  it  and  he  read  you  this  section: 

A  public  office  is  an  agency  for  the  state,  and  the  person  whose 
duty  it  is  to  perform  this  agency  is  a  public  officer.  This  we  consider 
to  be  the  true  definition  of  a  public  officer  in  its  original  broad  sense; 
the  assence  of  it  is,  the  duty  of  performing  an  agency — that  is,  of  doing 
some  act  or  acts  or  series  of  acts  for  the  state.  Public  officers  are 
usually  required  to  take  an  oath  and  usually  a  salary  or  fees  are 
annexed  to  the  office,  in  which  case  it  is  an  office,  *'coupled  with  an 
interest,"  but  the  oath  and  salary  or  fees  are  mere  incidents  and  con- 
stitute no  part  of  the  office. 

Now,  let's  see  what  the  court  had  under  discussion  when  the  court 
decided  that  case — get  back  into  the  case  and  find  the  facts.  This  was 
an  action  In  the  nature  of  a  quo  warranto  against  certain  persons 
whom  the  governor  had  appointed  under  an  act  of  the  legislature  to 
constitute  a  board.  And  in  their  answer  they  insisted  that  they  were 
directors  of  the  A.  &  N.  C.  Railroad  Company;  that  they  claimed 
to  hold  the  same  under  the  provision  of  the  charter  authorizing  and 
empowering  the  president  and  speaker  of  the  House  of  Representatives 
to  appoint  proxies  and  directors  on  the  part  of  the  state  in  all  cor- 
porations in  which  the  state  had  an  interest;  that  they  claimed  to 
hold  the  same  under  the  provisions  of  the  charter  and  the  law  of 
the  land,  authorizing  and  empowering  the  governor  of  the  state  to 
appoint  directors,  etc.;  that  the  governor  had  issued"  commissions  to 
a  number  of  the  defendants  as  directors  on  the  part  of  the  state,  and 
that  the  others  had  been  legally  and  properly  elected  at  a  meeting 
of  the  stockholders  under  the  provisions  of  the  charter  of  the  company. 
They  denied  the  right  of  the  plaintiffs  under  the  appointment  made 
by  the  president  of  the  Senate  and  the  speaker  of  the  House  of  Rep- 
resentatives; that  the  acts  of  a  general  assembly  which  conferred  this 
power  upon  them  was  unconstitutional.  Now,  this  court  was  speak- 
ing of  the  character  of  these  directors  appointed  by  the  governor, 
under  the  act  of  the  legislature,  and  commissioned  by  the  governor 
and  their  names  written  in  their  commission  as  to  whether  they  were 
officers  or  not;  and  the  court  in  saying  they  were  officers  used  the 
language:  "A  public  office  is  an  agency  for  the  state,  and  the  person 
whose  duty  it  is  to  perform  this  agency  is  a  public  officer,  and  the 
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public  officers  are  usually  required  to  take  an  oath,  in  wblch  case  it 
is  an  office."  But  that  the  oath  and  salary  or  fees  are  mere  incidents 
and  constitute  no  part  of  the  office  were  questions  the  court  didn't  have 
under  consideration,  nor  have  thought  of,  because  it  didn't  occur  In 
that  case  that  they  held  their  office  at  the  will  of  any  Individual;  that 
they  could  be  turned  out  any  minute  and  some  one  else  put  in  their 
place.  That  is  the  test.  It  is  true  that  the  oath  and  bond  are  inci- 
dents, but  if  a  man  is  under  oath,  and  is  under  bond  to  the  state, 
that  alone  would  establish  that  he  was  an  officer,  but  if  he  wasn't 
under  oath  and  under  bond,  there  is  yet  another  test:  How  can  you 
get  rid  of  him?  And  in  this  case,  that  was  not  in  the  mind  of  the 
court,  had  no  application;  no  question  of  deputyship  here.  Here  was 
a  question  as  to  whether  certain  persons  commissioned  by  the  gov- 
ernor as  a  board  of  directors  were  officers.  And  the  court  said  they 
were,  using  this  language  in  defining  an  officer.  And  that  is  all  there 
is  in  the  66th  North  Carolina  to  meet  this  statement  of  Meachem  that 
the  test  is  to  the  right  of  removal,  and  that  is  the  test  finally,  the 
final  test  as  to  whether  a  deputy  is  an  officer,  or  an  employee,  and 
that  is  all  there  is  to  that  case.  Now  then,  we  will  take  up  the  7th 
Ohio  State  556,  cited  by  counsel.    This  is  the  part  he  read: 

Do  the  powers  and  duties  devolved  upon  the  defendants  by  the 
sections  of  the  acts  above  quoted  constitute  them  officers  or  not? 
What  is  an  office?  Among  lexicographers,  Webster  defines  the  word 
to  signify  "A  particular  duty,  charge  or  trust,  conferred  by  public 
authority  for  a  public  purpose."  In  a  case  in  20th  John,  R.  E.  P.  492, 
Piatt,  J.,  delivering  the  opinion  of  the  court,  defines  the  legal  mean- 
ing of  the  word  to  be  "An  employment  on  and  in  behalf  of  the  govern- 
ment, in  any  station  of  public  trust,  not  merely  transient,  occasional  or 
incidental."  If  we  accept  either  or  both  of  these  definitions  as  sub- 
stantially correct,  it  is  clear  to  our  minds  that  if  these  statutes  are 
held  valid,  the  defendants  are  officers.  Theirs  is  a  public  duty,  charge 
and  trust,  conferred  by  public  authority,  for  public  purposes  of  a  very 
weighty  and  important  character.  Their  duties,  their  charge  and 
trust  is  not  transient,  occasional  or  incidental,  but  durable,  per- 
manent and  continuous;  but,  it  is  said,  the  acts  referred  to  prescribe 
no  oath  of  office,  and  it  is  thence  inferred  that  the  defendants  cannot 
be  officers.  To  this  it  may  be  replied  that  the  constitution  does  pre- 
scribe an  oath  of  office,  and  that  its  injunctions  are  as  obligatory  as 
those  of  a  statute  could  be.  At  all  events,  the  utmost  that  such  omis- 
sion can  effect  is  to  show  an  instance  of  legislative  neglect  or  oversight. 
That  the  defendants  ought  to  have  taken  an  oath  of  office  before  enter- 
ing upon  official  duty  is  clear. 

Now  then,  what  was  the  court  talking  about?  How  did  they  use 
this  expression?  Were  they  making  a  statement  as  between  a  deputy 
and  employee?  Wl^y,  no.  Let's  get  back  to  the  beginning  of  the 
decision,  just  above  read: 

But  employed  in  reference  to  matters  pertaining  to  government, 
or  the  distribution  of  powers  of  government,  it  means  the  power  of 
appointment  to  office — the  power  to  select  and  indicate  by  name 
individuals  to  hold  office,  and  to  discharge  the  duties  and  exercise  the 
powers  of  officers. 
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Here  was  a  case  where  the  question  was  whether  a  certain  named 
and  appointed  individual  to  an  office,  where  no  bonds  were  required, 
was  an  officer,  because  he  hadn't  given  a  bond,  where  there  was  a 
section  to  name  the  individual.  No  thought  of  the  question  in  this 
court,  mind,  of  the  distinction  between  a  deputy  and  employee.  Not 
the  question  under  consideration  by  the  court.  No  such  distinction 
as  that  could  be  made  in  the  case  determining  that  a  man  was  an 
oflElcer  who  had  been  named  to  a  duty  by  the  state,  although  not 
required  to  give  bond,  and  that  is  all  there  is  in  that  case. 

Now,  we  will  take  up  the  33d  Georgia,  and  this  is  the  case  back  in 
war  days.  Here  was  a  case  of  voting  away  from  home,  and  the  ques- 
tion came  up —  Well  I  had  better  read  the  syllabi;  it  will  give  us  a 
quicker  insight  Into  the  facts: 

By  the  act  of  1856,  the  election  of  county  treasurer  of  Muscogee 
county  is  required  to  be  certified  and  returned  to  the  executive  de- 
partment An  individual  who  has  been  appointed  or  elected  in  the 
manner  prescribed  by  law,  who  has  a  designation  or  title  given  him 
by  law,  and  who  exercises  functions  concerning  the  public,  assigned 
to  him  by  law,  is  a  public  officer.  The  county  clerk  of  Muscogee 
county  is  an  officer  of  that  county. 

That  is  the  syllabi  of  what  the  gentleman  read  from  this  decision. 

Now,  this  man  was  claiming  in  this  proceeding  not  to  be  a  deputy, 
or  that  he  was  an  officer  by  reason  of  a  deputyship,  but  he  was 
claiming  that  he  was  county  treasurer  of  the  county,  entitled  to  the 
office  of  county  treasurer — not  to  a  deputyship — and  in  deciding  that 
question  the  court  used  the  language  the  gentleman  read  In  connec- 
tion with  other  language;  and  now  I  will  read  it  all: 

Certainly,  where  an  individual  has  been  appointed  or  elected  in  a 
manner  prescribed  by  law,  has  a  designation  or  title  given  him  by  law, 
and  exercises  functions  concerning  the  public,  assigned  to  him  by 
law,  he  must  be  regarded  as  a  public  officer. 

And  there  counsel  stops. 

It  can  make  no  difference  whether  he  be  commissioned  by  the  chief 
executive  officer,  with  the  authentication  of  the  seal  of  the  state  or 
not.  Where  that  is  given,  it  is  but  evidence  of  his  title  to  the 
office.  This  evidence  may  in  some  cases  be  greater  and  in  others 
of  less  solemnity.  We  hold,  therefore,  that  a  county  treasurer  is  an 
officer  of  the  county  for  which  he  is  appointed  or  elected. 

Now,  that  is  what  they  decided  as  to  whether  that  county  treasurer 
was  an  officer  or  not,  and  that  is  cited  here  an  an  authority  to 
sustain  the  contention  that  a  deputy,  not  under  bond  or  oath,  and  re- 
movable at  pleasure,  and  who  is  not  named  by  law  and  has  no  par- 
ticular interim  for  any  term  of  office,  is  a  deputy  and  not  an  employee. 
It  don't  touch  side,  edge  nor  bottom  of  the  question  you  are  dis- 
cussing.    And  that's  all  there  is  to  that. 

Throop  on  Public  Officers  is  good  work.  What  is  the  gentleman 
reading  from  when  he  said: 

Nor  is  the  existence  or  absence  of  any  emoluments  or  of  the  re- 
quirement of  an  official  oath,  or  the  permanent  or  transient  character  of 
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the  duties,  a  certain  test  to  determine  whether  the  person  is  or  is  not 
a  public  officer. 

No  doubt  it  is  a  certain  test,  but  the  question  of  removability 
is  a  certain  test,  and  what  is  Throop  talking  about — which  was  not 
read  to  you: 

Territorial  limits  of  the  office;  emoluments;  official  oath;  permanent 
or  transient  character  of  duty  in  an  officer. 

— ^Under  the  head  of  "Servants  and  Officers."  He  isn't  discussing  tlie 
question  at  all  between  a  deputy  and  an  employee,  and  when  a 
deputy  is  an  officer,  because  the  rule  is  all  the  time,  as  was  laid  down 
by  Meachem,  that  the  test  is  bond,  oath,  and  removability.  Tou  may 
take  out  bond  and  you  may  take  out  removability,  but  you  have  ^ot 
to  take  out  removability  before  you  raise  the  employee  to  the  dignity 
of  tin  officer.  As  long  as  he  is  employed  by  the  individual  and  not  by 
the  state,  and  can  be  Impeached  and  discharged  by  the  individual 
and  not  by  the  state,  he  is  an  employee  and  not  an  officer;  and  you 
can't  raise  the  employee  to  the  dignity  of  an  officer.  Not  discussing  the 
question  at  bar  at  all;  not  discussing  the  question  of  deputyship  at  all. 
Now,  here  is  this  New  Jersey  case.  It  is  all  along  here.  I  have 
not  time  to  read  it  all.    I  have  Just  gotten  what  he  says: 

It  appears  that  in  this  case  the  deputy  clerk  resigned  his  office 
ten  days  before  the  approval  of  the  act  of  1882,  and  was  reappointed 
two  days  after  its  approval,  and  it  is  urged  that  the  act  is  not  witliin 
the  constitutional  prohibition,  because  it  neither  created  nor  increased 
his  compensation  during  the  term  for  which  he  was  appointed.  This 
claim  has  already  been  disposed  of.  He  had  no  term  within  the  mean- 
ing of  the  word  in  the  prohibitory  provision.  The  act  is  unconstitu- 
tional. 

Then,  in  discyssing  this  case,  the  question  as  whether  or  not  clerks 
were  officers,  it  appears  that  here  was  an  attempt  in  this  legislature 
the  same  as  there  has  been  in  our  own  once  or  twice — to  increase 
salaries — and  this  fellow,  conceiving  himself  to  be  an  officer,  resigned 
and  then  was  reappointed,  and  the  court  disposed  of  the  case,  not 
passing  upon  the  question  of  whether  as  deputy  he  was  an  employee 
or  officer;  but  they  held  that  the  law  itself  was  unconstitutional, 
and  that  disposed  of  that  case,  and  that  was  the  point  the  case  went 
on.  No  discussion  in  that  case  of  deputy  or  principal;  no  discussion 
of  employee  as  distinguished  from  officer.  No  application  to  the  case 
at  bar.  Now,  I  have  no  argument  to  make.  I  simply  wanted  time  to 
show  that  that  which  I  have  been  accused  of  was  actually  perpetrated — 
reading  portions  of  decisions  that  contain  language  that  seems  to  de- 
cide something  claimed  for,  when  an  analysis  of  the  whole  case  shows 
that  the  point  in  this  case  was  not  under  discussion.  I  thank  you, 
gentlemen.     I  will  agree  not  to  oftend  any  more. 

By  Mr.  Lee:  Mr.  President  and  OenUemen  of  the  Senate — We  have 
been  treated  to  an  amusing  exhibition.  Counsel  can  slam  a  book  shut 
and  throw  it  down  on  the  table,  but  he  cannot  by  such  action  change 
the  law  as  decided  by  the  best  courts  of  this  Union.    His  anxiety  and 
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solicitude  manifested  in  this  important  matter  is  explainable  on  no 
other  ground  than  that  he  sees  his  defense  rapidly  weakening.  One  of 
the  best  courts,  as  I  told  you,  in  the  United  States  is  the  New  Jersey 
equity  court.  They  take  occasion  in  the  citation  that  I  read  to  you 
to  lay  down  the  true  and  proper  definition  of  what  constitutes  a 
public  officer.  Apparently  their  definition  and  their  explanation  does 
not  suit  counsel  for  respondent.  I  am  not  going  to  burden  you  with 
additional  authorities,  nor  am  I  going  to  linger  longer  on  this  subject, 
because  I  want  to  discuss  some  of  the  important  testimony  in  this 
case,  which  ought  to  be  absolutely  and  finally  conclusive  of  the  case. 
Then  I  want  to  entertain  you  for  a  time  with  the  most  interesting 
cross-examination  of  Mr.  Schively,  upon  which  cross-examination  alone 
I  will  be  willing  to  rest  this  case. 

In  passing,  then,  and  by  way  of  recapitulation,  we  assert  that  Mr. 
Schively  was  a  public  official;  that  his  office  was  created  by  statute; 
that  his  compensation  was  provided  by  statute,  and  that  his  various 
duties  and  privileges  were  determined  by  statute.  The  mere  fact  that 
he  did  not  take  an  oath  or  give  a  bond  is  absolutely  immaterial.  It 
in  no  way  changed  the  character  of  his  office  and  did  not  make  him  any 
less  a  public  official.  Schively  did  all  that  his  chief  could  do,  and  in 
fact  had  absolute  control  of  the  insurance  department.  If,  therefore, 
counsel  is  willing  to  rest  his  case  on  this  proposition,  then  certainly  we 
are,  because  the  law  and  the  facts  are  with  us. 

Coming  now  to  the  analysis  of  the  testimony,  I  desire  to  consider 
that  relating  to  article  2.  According  to  the  testimony  Introduced  here, 
it  seems  that  a  departmental  policy  had  grown  up,  and  Mr.  Schively 
was  careful  to  say  in  his  testimony  upon  this  article  that  everything 
was  done  under  the  departmental  policy.  What  this  high-sounding 
phrase  means  nobody  knows,  and  it  no  doubt  was  invented  after 
this  impeachment  trial  commenced.  Prior  to  that  time  no  one  in 
this  state  had  ever  heard  of  a  "departmental  policy,"  in  the  insurance 
department  unless  it  was  the  departmental  policy  of  collecting  and 
appropriating  a  large  amount  of  money  for  private  purpose.  Mr. 
Schively  says  that  a  custom  had  grown  up  of  charging  a  certain 
amount  when  insurance  companies  entered  the  state.  The  testimony 
shows  that  Schively  and  Nichols  made  frequent  trips  to  the  east 
Schively  testifies  that  as  early  as  1901,  or  five  years  before  John  D. 
Atkinson,  the  attorney  general,  came  into  office,  the  Insurance  depart- 
ment made  a  flat  rate  fee  of  $200.00  for  the  entrance  of  an  insurance 
company.  They  make  frequent  trips  to  the  east  and  they  pro-rate  the 
charges  and  they  continue  that  practice,  according  to  Mr.  Schively, 
until  Attorney  General  Atkinson  comes  into  office,  and  then  they  want 
to  leagalize  the  custom.  I  brand  this  defense  here  and  now  as  one  of 
the  flimsiest,  most  ridiculous  and  most  preposterous  that  was  ever 
presented  to  an  intelligent  body  of  men.  They  say  that  this  fee  was 
collected  to  keep  out  "wildcat"  companies;  that  if  the  "wildcat"  com- 
panies were  charged  $235.00  it  would  tend  to  discourage  them,  when 
everybody   under  the  shining  sun   knows  that  a  "wildcat"   company 
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would  want  nothing  better  than  to  pay  $235.00  and  enter  this  state. 
Such  companies  well  knew  that  when  they  had  paid  this  amount  into 
the  jack  pot  of  the  insurance  department  they  would  never  be  examined. 
Mr.  Schlvely  knew,  and  the  ''wildcat*'  cbrnpanies  knew,  that  this  was 
in  the  nature  of  a  bribe,  and  that  they  could  do  business  In  this  state 
for  two  or  three  years  and  either  go  defunct  or  withdraw,  and  I  will 
show  you  later  by  the  testimony  that  this  is  exactly  what  occurred. 

Now,  that  is  the  character  of  defense,  gentlemen  of  this  Senate, 
that  was  interposed  to  article  2.  The  testimony  concerning  article  2, 
as  you  will  remember,  was  to  the  eftect  that  Mr.  Lebo  entered  the  office 
of  Schlvely  at  Olympia  and  wanted  to  admit  two  insurance  companies. 
Mr.  Lebo  was  young,  and  apparently  extremely  innocent.  Mr.  Schively 
looked  upon  the  lad  as  ''choice  picking,"  and  said  to  him  that  he  would 
have  to  pay  $470.00  for  the  two  companies.  Mr.  Lebo  replied,  "I 
haven't  got  the  money";  and  Schively  said,  "You  can  pay  what  you 
can  now  and  the  balance  later."  Gentlemen  of  the  Senate,  this 
sounds  like  admitting  insurance  companies  on  the  installment  plan— 
$100.00  down  and  the  balance  later.  I  want  to  ask  you,  as  senators 
of  this  state,  sitting  here  to  perform  your  sworn  duty,  what  right  had 
the  insurance  commissioner  of  this  state  or  the  deputy  insurance 
commissioner  of  this  state  to  allow  companies  to  enter  the  State  of 
Washington  on  the  installment  plan?  Is  not  the  insurance  department 
of  this  state  supposed  to  administer  the  insurance  laws  impartially  and 
equally  to  all?  The  statute  says  that  the  insurance  companies  seek- 
ing admission  shall  pay  an  entrance  fee  of  $35.00 — nothing  more, 
nothing  less.  Apparently  the  insurance  department  of  this  state, 
which  was  Mr.  Schlvely,  was  not  very  familiar  with  this  statute. 
Lebo  paid  $135  for  one  company  and  $35  for  another  and  received 
receipts  for  the  money.  Later  the  companies  represented  by  Lebo 
withdrew  from  the  state.  Prior  to  the  withdrawal  Mr.  Lebo  wrote 
to  Mr.  Schively  and  said,  "I  cannot  pay  you  the  money  now,  but  I 
will  pay  you  later,"  and  Schively,  in  a  charitable  and  magnanimous 
manner,  writes  back,  "You  don't  need  to  worry  about  this  money  at  all; 
you  can  pay  when  you  get  ready."  Does  that  seem  to  you  to  be  enforc- 
ing the  insurance  laws  of  this  state?  When  the  companies  withdrew 
from  the  state  Lebo  asked  for  the  return  of  his  money.  He  had  to 
consult  an  attorney  before  he  could  get  his  money,  and  then  it  took 
a  considerable  time.  No  wonder  Schively  didn't  want  to  return  it— 
because  it  was  "easy  money." 

Now,  gentlemen,  if  my  denunciation  of  Mr.  Schively  is  scathing,  I 
want  to  say  that  the  facts  justify  it.  I  want  to  ask  you,  as  men  of 
honor  and  integrity  and  senators  of  the  State  of  Washington,  if  such 
conduct  was  not  only  disreputable  and  reprehensible,  but  if  it  was  not 
criminal.  Assuming  that  it  was  not  criminal,  for  the  sake  of  argu- 
ment, it  certainly  completely  and  conclusively  establishes  the  grossest 
malfeasance  in  office.  No,  Schlvely  didn't  want  to  return  the  money; 
he  only  did  so  when  suit  was  threatened.  Before  returning  the  illegal 
fees,  however,  Schively  was  shrewd  enough  to  ask  for  a  return  of  the 
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receipt,  as  the  testimony  shows,  and  Lebo  was  shrewd  enough  to  keep 
a  photographic  copy  of  the  receipt,  to  show  the  amount  of  money  that 
he  bad  paid.  Schively  says  in  connection  with  this  article  that  he 
intended  to  make  a  final  examination  some  time  in  the  future — In  the 
dim  and  distant  future — and  that  examination  is  stHl  to  occur,  but 
nobody  knows  when.  This  is  another  defense,  senators,  that  was 
evolved  and  Invented  at  the  time  this  impeachment  trial  occurred, 
because  up  to  that  time  none  of  these  companies  had  ever  been  ad- 
vised that  they  would  some  time  in  the  near  or  distant  future  be 
examined  by  the  insurance  department  of  this  state. 

Now,  let  us  see  about  this  defense  that  the  examination  is  to 
occur  in  the  future.  The  statutes  of  the  state  provide  that  before  a 
company  shall  be  admitted  the  insurance  commissioner  or  his  deputy 
shall  be  satisfied  that  certain  conditions  exist.  Now,  I  want  to  ask 
what  was  the  insurance  commissioner  or  his  deputy  paid  for  if  not 
to  follow  out  and  enforce  this  statute  and  ascertain  prior  to  admission 
the  true  condition  of  companies  seeking  admission?  By  his  own  tes- 
timony Schively  admits  that  he  often  made  inquiries,  and  could  find  out 
the  condition  of  some  companies,  because  he  said  he  often  consulted 
Best's  Manual.  Then  why  didn't  he  consult  Best's  Manual  in  the  case 
of  the  Lebo  companies?  Why  didn't  he  make  such  inquries  as  to 
satisfy  himself  that  the  companies  were  in  proper  condition  before 
admitting  them?  No;  rather  than  do  this  he  preferred  to  take  a 
long:  chance  and  to  extort  from  each  and  every  company  a  nice,  large, 
fat  entrance  fee  of  $235.00.  That  was  the  interpretation  and  the 
construction  that  Schively  placed  upon  this  statute,  which  is  plain 
enough  for  a  school  boy  to  read  and  interpret.  Mr.  Schively  in  his  re- 
ceipt to  Lebo  stated  that  this  money  was  received  for  "Verification  of 
Report."  I  asked  Schively  on  cross-examination  what  was  the  difter- 
ence  between  "Verification  of  Report"  and  "Ofllcial  Examination,"  and 
he  said  that  they  were  synonomous  terms.  My  version  of  this  aftair  and 
this  testimony  is  that  when  the  $235.00  was  received  Schively  simply 
receipted  for  it  as  "Verification  of  Report"  and  never  expected  and 
never  intended  to  examine  the  company.  If  that  is  not  moral  tur- 
pitude sufficiently  great  to  show  his  unworthiness  to  hold  office,  then 
it  iQ  hard  to  understand  what  the  expression  "moral  turpitude" 
means.  We  have  gone  back  a  number  of  years  in  this  testimony  to 
show  the  collection  of  this  advance  fee.  We  have  shown  you  that  this 
illegal  and  unwarranted  fee  was  extorted  up  to  and  including  the  time 
that  Schively  assumed  his  present  office,  which  shows  that  there  was 
a  continuous  practice  and  system  in  the  collection  of  these  illegal  fees. 
In  answer  and  reply  to  the  contention  of  respondent  in  this  case, 
that  the  examinations  of  these  insurance  companies  will  some  day 
occur,  I  say  that  if  the  legislative  investigating  committee  had  not 
stirred  up  this  thing  at  this  session  of  the  legislature  and  thereafter 
that  this  practice  would  undoubtedly  have  continued  and  that  the 
insurance  companies  would  continue  to  be  fieeced.  Counsel  for  re- 
spondent says  that  there  is  no  crime  shown  in  article  2  and  that  in 
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this,  as  in  other  articles,  there  is  an  absence  of  corrupt  Intent.  Coun- 
sel well  knows  that  there  are  some  cases  in  their  very  nature  which 
imply  a  corrupt  intent,  and  I  submit  to  you  that  that  is  the  case  here. 
Schively  was  a  public  official,  and  we  have  shown  that  he  was  one, 
was  supposed  to  be  familiar  with  the  statutes  of  this  state  govern- 
ing his  department,  and  was  supposed  to  be  familiar  with  the  fees  he 
should  receive.  If  he  received  a  larger  or  greater  fee  than  that 
authorized  by  statute,  certainly  corruption  would  be  necessarily  Im- 
plied; especially  so,  gentlemen  of  the  Senate,  when  the  testimony  of 
Mr.  Schively  himself  shows  that  he  later  converted  these  fees  to  his 
own  personal  use.  If  that  fact  does  not  show  corrupt  intent  sufficient 
to  complete  the  crime,  then  I  say  that  there  is  no  such  thing  as  a 
corrupt  intent.  I  dislike  to  say  it,  but  it  certainly  approaches  larceny 
or  embezzelment. 

Tou  are  familiar  with  the  contents  of  article  3,  and  I  will  not  read 
the  article.  In  that  article  it  is  alleged  that  the  Boston  Insurance 
Company  was  admitted  upon  the  payment  of  $135.00  entrance  fee. 
Here  we  have  a  nice  example  of  the  sliding  scale.  Schively  admits  the 
Lebo  companies  for  $235.00  each,  and,  wanting  to  exercise  some  charity 
to  the  Boston  Insurance  Company,  which,  by  the  way,  has  a  paid  up 
capital  stock  of  one  million  dollars,  says  to  them,  *'Tou  can  come  in 
for  $135.00."  Has  the  Boston  Insurance  Company  ever  been  examined? 
The  testimony  in  this  case  shows  that  it  has  not.  The  inquiry  naturally 
arises  if  this  $100.00  was  received  several  years  ago  for  the  examina- 
tion of  an  entrance  company,  why  has  not  that  company  been  ex- 
amined? The  respondent,  in  his  testimony,  replies  that  he  was  too 
busy.  He  says  that  Sam  Nichols  would  not  allow  it,  and  yet  Mr. 
Schively  had  time  to  assume  charge  of  the  Pacific  Live  Stock  Asso- 
ciation; he  had  time  to  go  to  Portland  as  an  expert  and  receive  money 
as  an  expert;  he  had  time  to  go  to  Walla  Walla  as  an  expert;  he  had 
time  to  go  to  the  Masonic  convention;  he  had  time  to  go  to  an  Elks' 
convention  in  Denver,  and  he  had  an  opportunity,  too,  to  be  a  good 
fellow,  and  I  will  say  for  him  in  passing  that  he  was  a  good  fellow, 
but  a  mighty  poor  official.  How  does  that  kind  of  a  defense  appeal 
to  you?  That  he  took  the  money;  that  he  appropriated  it  to  his  own 
use;  that  several  years  have  elapsed;  that  he  has  been  sporting  around 
the  country  and  yet  has  not  had  time  to  make  the  examination.  He 
admits  in  his  own  testimony  on  cross-examination  that  this  very  same 
money  that  he  took  from  the  Boston  Insurance  Company  and  others 
has  been  spent  for  his  own  personal  use.  According  to  the  criminal 
statutes  of  this  state,  that  constitutes  embezzlement. 

As  cruel  and  harsh  as  some  of  these  things  may  seem,  they  con- 
form strictly  to  the  testimony  in  this  case,  and  I  say  to  you  that  they 
ought  not  to  be  tolerated  and  condoned  and  no  man  ought  to  be  re- 
tained in  public  office  who  indulges  in  such  practices. 

In  connection  with  the  testimony  concerning  article  4,  there  is  a 
very  significant  circumstance.  The  last  biennial  report  of  Mr.  Schively. 
as  deputy  insurance  commissioner,  shows  that  the  Capital  Life  Insur- 
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ance    Company,  of  Colorado,  withdrew  from  this  state  in  February, 
1907,   over  two  years  ago.    This  same  company  paid  to  Mr.  Schlvely 
upon  its  admission  to  this  state  an  entrance  fee  of  1235.00.    I  ask,  has 
any   examination  been  made,  and  the  answer  is,  no.     I  ask,  has  the 
money  been  returned  and  the  answer  is,  no.    I  ask  if  the  money  has 
been  kept  as  a  trust  fund  and  the  answer  is,  no.    Has  this  respondent 
or  respondent's  counsel  told  you  what  became  of  this  money?    The  only 
reply   from  Mr.  Schively  himself,  on  cross-examination,  is  when  he 
states  that  the  money  has  been  appropriated  to  his  own  personal  use. 
They  reply  by  way  of  defense  to  this  article  that  the  examination  of 
this   company  is  to  be  made.     How  can  the  Capital  Life  Insurance 
Company,  of  Colorado,  be  examined  and  what  would  be  the  purpose 
of  the  examination,  and  what  would  be  the  authority  to  examine  it 
after  it  has  withdrawn  from  the  state?    It  would  be  absolutely  futile 
and   useless.     Apparently,  when  ingenious  counsel  for  defense  inter- 
posed the  defense  that  the  examination  would  occur  in  the  future,  he 
did  net  have  in  mind  that  some  of  these  companies  had  withdrawn 
from  the  state  and  could  not,  therefore,  be  examined.    Senators,  if  Mr. 
Schively  as  deputy  insurance  commissioner  had  kept  this  and  other 
amounts  as  a  trust  fund,  and  had  manifested  a  reasonable  disposition 
to  make  these  examinations,  and  at  some  later  date  had  made  them, 
his  moral  turpitude  would  perhaps  not  be  so  great,  but  where  the 
money  has  been  collected,  the  examination  has  never  been  made  and 
the  company  has  withdrawn  from  the  state,  then  the  appropriation  of 
that  money  constitutes  the  most  reprehensible  conduct  of  which   a 
public  official  could  be  guilty.    The  defense  to  this  article,  as  shown 
by    the   testimony,   and   the   other   articles   here,   as   shown   by   Mr. 
Schively's  cross-examination,  is,  "I  collected  the  money;  I  expected  to 
make  the  examinations;  I  expect  yet  to  make  the  examinations,  but  I 
have  spent  the  money  for  my  own  personal  uses."     Does  that  char- 
acter of  testimony  appeal   to  you  as  men   of  honor  and   integrity? 
Would  you   under  similar  circumstances   conduct   the   insurance   de- 
partment of  this  state  in  the  manner  that  he  has?    Would  you  let 
your  private  and  business  affairs  be  handled  in  that  way?     If  you 
gave  an  employee  a  certain  amount  of  money  to  use  for  a  certain  pur- 
pose, and  in  a  certain  way,  and  he  took  and  appropriated  it,  stating 
that  he  expected  to  employ  the  money  for  the  proper  purposes  some 
time  in  the  future,*  you  would  undoubtedly,  and  most  properly,  dis- 
charge him  immediately  and  prosecute  him  for  embezzlement.     And 
yet  a  superior  officer  of  this  state  has  prostituted  his  high  trust  in 
exactly  the  same  manner  and  is  bold  and  brazen  enough  to  come  before 
this  Senate  and  say  that  he  is  not  guilty;  that  he  was  not  a  public 
official  and  that  you  have  no  jurisdiction  over  him.     Such  a  defense 
as  shown  by  this  testimony  is  an  affront  to  your  dignity  and  to  your 
intelligence.     If  an  employee,  selected  for  his  honesty,  integrity  and 
ability,  embezzles  money  and  is  punished,  how  much  more  so  does 
public  policy  demand  that  a  public  official  who  is  guilty  of  the  same 
practices  be  vigorously  and  severely  punished. 
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In  connection  with  articles  2  and  4  of  the  articles  of  impeachment, 
you  will  remember  that  there  were  a  number  of  depositions  offered  in 
evidence.    Counsel  for  respondent  contended  earnestly,  eloquently  and 
vigorously  that  these  depositions  ought  to  be  ruled  out,  well  knowing 
that  if  they  were  admitted  they  would  show  a  course  of  criminal  con- 
duct and  fraudulent  practices  extending  over  a  period  of  years.    He 
very  magnanimously  said  that  he  would  have  no  objection  to  tbelr 
admission  if  the  board  of  managers  would  concede  that  in  these  vari- 
ous articles  of  impeachment  it  was  necessary  to  prove  criminal  intent 
Unfortunately  we  were  not  able  to  accommodate  the  gentleman  and 
conceded  nothing  of  the  kind,  nor  do  we  now  concede  it.    We  proved  to 
you  conclusively  that  in  a  proceeding  of  this  character,  political  in  its 
nature  and  in  its  outcome,  that  we  did  not  have  to  prove  this  respond- 
ent guilty   of  a  technical   crime;    we   therefore   insisted   that  these 
various  depositions  from  fifteen  or  twenty  insurance  companies,  show- 
ing the  collection  of  illegal  and  unwarranted  fees  in  years  gone  by,  were 
admissible  to  negative  the  idea  of  mistake  and  to  conclusively  and 
convincingly  show  illegal  conduct,  practice  and  system  extending  over 
a  long  period  of  time.    We  prevailed  in  this  contention,  and  rightfully 
so,  and  these  depositions  were  admitted  and  read  in  evidence.    In 
calling  your  attention  to  them  at  this  time,  senators,  and  to  the  testi- 
mony therein  contained,  we  are  not  asking  you  to  convict  Mr.  Schively 
on  them,  but  we  are  asking  you  to  remember  and  consider  them  in 
connection  with  articles  3  and  4.    The  fifteen  depositions  in  evidence 
show  the  collection  of  approximately  three  thousand  dollars  in  en- 
trance fees  or  examination  fees,  and  the  same  depositions  show  that 
the  examinations  have  never  been  made.     The  money  has  been  col- 
lected and  spent.    The  respondent  admits  this  in  his  own  cross-exami- 
nation.    He  attempts  to  evade  and  says  that  he  divided  it  with  Sam 
Nichols.    Then,  I  ask  you,  considering  his  defense  in  this  case,  if  he 
was,  as  they  contend,  merely  an  employee  or  ministerial  officer  of 
Nichols,  why  should  he  turn  half  of  the  money  over  to  Nichols?    Why 
didn't  he  turn  it  all  over  to  his  superior  officer,  whom  he  says  was  his 
chief?     I  say,  gentlemen,  that  this  fact  alone  of  the  division  of  the 
spoils  utterly  refutes  and  annihilates  this  flimsy  and  worthless  de- 
fense that  he  was  a  ministerial  man. 

You  no  doubt  remember  the  testimony  in  connection  with  article  17. 
This  article  charges  an  offense  of  a  different  character.  It  involves 
the  violation  of  another  statute.  The  other  articles  which  we  have 
considered  allege  offenses  which  involve  the  positive  violation  of  the 
statute  relating  to  entrance  fees.  Now,  we  have  the  positive  violation 
of  the  statute  relating  to  examination  fees.  In  this  connection  counsel 
grew  rather  humorous  and  facetious  in  discussing  this  statute,  which 
says  that  "only  actual  and  necessary  traveling  expenses  can  be  col- 
lected." Counsel  says  that  actual  and  necessary  traveling  expenses 
might  include  champagne,  cigars  and  a  suite  of  rooms  at  the  Waldorf- 
Astoria.  Well,  in  reply  to  that  I  may  say  that  that  was  Just  the  Inter- 
pretation that  John  Schively  placed  on  that  statute,  and  that  "actual 
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expenses"  did  include  champagne,  cigars  and  fine  hotels.  I  want  to 
ask  you,  senators,  if  that  is  a  reasonable  construction  to  place  upon 
the  statute.  Does  the  expression  "actual  and  necessary  traveling  ex- 
I>en8e8"  mean  that  a  man  under  color  of  public  office  has  a  right  to 
arbitrarily  exact  from  an  insurance  company  any  amount  of  money 
that  he  chooses?  Does  it  mean  that  he  has  a  right  to  practice  extor- 
tion on  them?  Or,  does  it  mean  Just  what  it  says — that  is,  that  rea- 
sonable actual  and  necessary  traveling  expenses  only  shall  be  col- 
lected? Counsel  says  that  this  is  defective  legislation  and  that  the 
statute  is  ambiguous  and  susceptible  of  this  construction.  I  reply  that 
the  Inquiry  here  is  not  whether  or  not  it  is  erroneous  legislation,  but 
the  only  inquiry  is,  was  the  law  violated  by  J.  H.  Schively?  The 
testimony  here,  we  contend,  conclusively  shows  that  it  was.  Now, 
careful  investigation  and  a  reasonable  construction  of  this  statute  must 
show  you  that  examination  charges  of  insurance  companies  cannot  be 
made  in  the  very  nature  of  things  until  the  examination  is  made. 
This  is  too  plain  to  admit  of  discussion,  but  counsel  has  apparently 
overlooked  It.  There  is  a  purpose  in  that  statute,  and  the  purpose 
was  to  prevent  the  very  conduct  and  practice  that  Mr.  Schively  em- 
ployed. The  purpose  was  to  require  the  insurance  commissioner  or 
his  deputy  to  make  the  examination  before  collecting  the  money. 
Tou  can  readily  see  how  any  other  statute  would  open  the  door  to 
fraud,  extortion  and  arbitrary  conduct  on  the  part  of  the  insurance 
department.  You  can  readily  see  that  if  this  statute  were  not  on  the 
books  to  govern  the  insurance  department,  the  department  could  then 
exact  arbitrarily  and  frequently  any  amount  of  money  that  it  chose 
from  any  insurance  company.  The  legislature,  having  this  contingency 
in  mind,  wisely  provided  that  only  after  companies  were  examined 
could  the  examination  charges  be  .collected.  Mr.  Schively,  according 
to  the  testimony,  absolutely  ignored  this  statute  and  treated  it  as  a 
mere  nullity.  He  apparently  forgot  that  if  the  companies  examined 
did  not  reimburse  him,  he  had  sufficient  protection  under  another 
statute  which  provided  that  when  the  deputy  Insurance  commissioner 
presented  the  bill  for  examination  charges  to  the  company,  and  It  was 
not  paid,  he  could  then  get  his  expenses  out  of  the  State  of  Wash- 
ington and  immediately  revoke  the  license  of  the  company.  But  he 
preferred  not  to  Invoke  the  protection  of  this  statute,  and  proceeded 
In  his  own  illegal,  arbitrary  and  unwarranted  manner  and  collected 
the  fees  whenever  and  wherever  he  pleased  and  in  whatever  amount. 
The  laws  governing  the  Insurance  department  of  this  state  at  the  time 
of  Schively's  alleged  misconduct  were  plain.  It  was  his  duty  to  know 
them.  It  was  his  duty  to  enforce  them.  And  his  failure  so  to  do,  to- 
gether with  his  violation  of  them,  according  to  our  contention,  con- 
stitutes high  crimes  and  misdemeanors  and  malfeasance  in  office;  un- 
warranted, illegal  and  extortionate  conduct.  Mr.  Schively  thought 
that  the  laws  were  ineftectual.  He  preferred  to  exact  a  flat  rate  from 
each  and  every  company  and  keep  the  spoils.  No  man  can  say  how 
the  insuring  public  of  this  state  suffered  from  such  conduct.    No  man 
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can  say  how  many  defunct  companies  have  been  given  a  perfunctory 
examination,  given  a  clean  bill  of  health  and  continued  to  do  business 
in  this  state,  taking  your  money  and  mine,  until  finally  they  went 
bankrupt.  If  such  conduct,  gentlemen  of  this  Senate,  is  not  illegal  and 
reprehensible,  and  if  it  does  not  constitute  malfeasance  in  office,  then 
I  assert  that  the  constitutional  provision  relating  to  impeachment  pro- 
ceedings is  absolutely  useless. 

You  will  remember  the  testimony  in  connection  with  article  17, 
which  was  to  the  effect  that  Schively  demanded  of  Mr.  E.  W.  Elvenson, 
of  Spokane,  $200.00  for  a  perfunctory  and  brief  examination  of  EJven- 
son's  company.  Evenson  said  in  his  testimony  that  the  deputy  insur- 
ance commissioner  made  a  perfunctory  examination,  occupying  but  a 
few  minutes,  and  demanded  |200.00.  Schively,  in  his  testimony,  says 
that  Evenson  is  wrong.  Here,  then,  gentlemen,  you  have  the  question 
of  the  credibility  of  witnesses.  What  is  the  test  for  you  to  apply? 
The  universal  test  is  that  when  the  testimony  of  witnesses  conflicts  on 
a  material  point,  you  must  consider  the  interest  of  one  party  in  the 
outcome  of  the  case  as  compared  with  the  interest  of  the  other.  I  say 
the  Evenson  testimony  bears  the  earmarks  of  truth  and  is  most  rea- 
sonable, because  Schively  himself  testifies  that  it  was  the  usual 
custom  of  the  department,  including  himself,  for  a  long  period — a  long 
number  of  years — to  collect  a  flat  rate  of  $200.00  for  examining  insur- 
ance companies.  Mr.  Schlvely's  own  testimony  in  another  connection 
supports  Evenson's  testimony  here  in  connection  with  article  17.  Mr. 
LeMaster  testified  that  he  made  a  detailed  examination  of  Evenson's 
company  and  that  Evenson  paid  him  $85.00  for  his  services.  Now.  if 
Mr.  Schively  had  gotten  Mr.  LeMaster,  who  is  an  expert  accountant, 
to  examine  the  company,  it  might  perhaps  have  been  considered  an 
examination  by  the  insurance  department,  but,  even  then,  how  could 
Schively,  under  the  law,  say  to  Mr.  Evenson,  "I  have  examined  the 
company  and  I  am  entitled  to  the  pay"? 

The  testimony  shows  that  Schively  came  into  Evenson's  office  in 
Spokane,  that  he  represented  himself  to  be  the  deputy  insurance  com- 
missioner of  the  state.  Did  he  represent  himself  to  be  the  clerk  or  a 
ministerial  man  in  the  insurance  department  of  this  state?  Certainly 
not.  He  represented  himself  to  be  just  what  he  was — ^the  deputy  in- 
surance commissioner  of  the  state  and  a  public  official,  by  virtue  of 
which  public  office  he  had  a  right  to  examine  Insurance  companies. 
He  glanced  over  one  or  two  books  in  Evenson's  office,  occupying,  ac- 
cording to  the  testimony,  less  than  half  an  hour.  Now,  let  us  be  fair 
in  this  matter  ^nd  give  Mr.  Schively  the  benefit  of  the  doubt.  He  says 
he  was  there  two  or  three  hours.  Let  us  assume  that  he  was  in  the 
office  a  half  a  day.  There  is  no  testimony  to  that  effect,  however — ^but 
give  him  the  benefit  of  the  doubt  and  suppose  he  was  there  a  half  a 
day.  What  did  the  examination  consist  of?  Schively  says  he  received 
a  copy  of  Mr.  LeMaster's  report.  Is  J.  H.  Schively,  deputy  insurance 
commissioner  of  this  state,  traveling  for  this  state,  collecting  $200 
apiece  from   insurance  companies  for  making  examinations  and  ac- 
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ceptlng  the  reports  of  expert  accountants  who  have  made  the  examina- 
tions and  been  paid  for  them?  If  so,  then  he  convicts  himself  by  his 
own  testimony  of  malfeasance  in  office  and  misconduct  unbecoming  a 
public  official.  Schively  knew,  when  the  Evenson  episode  occurred, 
of  the  statute  which  permitted  only  the  collection  of  actual  and  neces- 
sary traveling  expenses.  We  have  proved  in  this  connection,  in  sup- 
port of  this  article,  and  counsel  for  respondent  in  his  closing  argument 
made  no  attempt  to  refute  it,  that  the  expenses  of  this  trip  to  Spokane 
— giving  Schively  the  benefit  of  the  doubt  as  to  the  time  that  he  was 
there  and  accepting  counsel's  construction  that  the  term  "actual  and 
necessary  traveling  expenses"  admits  of  a  broad  latitude — could  not 
exceed  $76.00  at  the  outside. 

The  testimony  shows  that  Evenson  refused  to  pay  Schively  $200.00, 
stating  to  him  that  it  was  an  excessive  and  outrageous  charge.  Schively, 
in  his  usual  magnanimous  and  charitable  manner,  said  that  he  would 
be  satisfied  with  $100.00.  And  Evenson  finally  arranged  that  a  check 
for  $100.00  be  given  to  him.  Here,  gentlemen,  is  another  beautiful 
illustration  of  the  "sliding  scale"  which  was  the  most  distinguishing 
characteristic  of  Mr.  Schively's  administration.  Schively  says  that  he 
never  asked  for  $200.00.  Evenson  said  that  he  did.  Consider  the  in- 
terest of  the  parties  in  the  outcome  of  this  case.  I  leave  it  to  you 
which  one  told  the  truth.  Furthermore,  the  testimony  shows  that 
Schively  violated  another  statute  in  neglecting  and  refusing  to  give  a 
detailed  and  itemized  statement  of  his  expenses.  Now,  counsel  for 
respondent  may  say  that  that  is  an  unimportant  matter,  but  the  legis- 
lature did  not  so  conclude  when  it  placed  that  statute  on  the  books. 
I  say  that  that  statute  was  for  the  protection  of  the  insurance  com- 
panies, and  the  only  protection  that  the  companies  had  against  a 
tyrannical,  arbitrary  and  oppressive  ^officer.  I  will  not  review  further 
the  testimony  in  connection  with  this  article,  but  submit  to  you  that 
it  completely  establishes  the  grossest  -  kind  of  moral  turpitude  and 
malfeasance  in  office,  and  this  article,  and  the  testimony  in  support 
thereof,  standing  alone,  ought  to  be  enough  to  convict  John  Schively 
and  brand  him  as  an  unworthy  and  oppressive  public  official. 

Coming  now  to  the  testimony  on  article  18,  which  concerns,  as  you 
will  remember,  the  examination  of  the  Western  Union  Life  Insurance 
Company,  of  Spokane.  I  challenge  your  attention  to  the  very  signifi- 
cant fact  that  there  is  not  a  scintilla  of  evidence  presented  in  behalf 
of  the  defense  in  connection  with  this  article;  therefore  the  article 
stands,  according  to  elementary  propositions  of  law,  absolutely  ad- 
mitted. Why  didn't  they  introduce  some  evidence  as  to  this  article? 
The  only  conclusion  is,  gentlemen,  that  there  wasn't  any  to  introduce 
and  that  the  facts  therein  alleged  and  set  forth,  as  the  testimony  here 
supports  them,  actually  occurred.  Mr.  Philip  Harding,  the  secretary  of 
the  company,  testified  here  in  behalf  of  the  state  in  connection  with 
this  article.    Tou  saw  him  and  you  heard  him  and  you  must  neces- 

—51 


Digitized  by 


Google 


SOS 


JOURNAL  OF  THE  SBNATB 


sarily  have  concluded  that  he  is  a  man  of  integrity  and  sterling 
honesty;  certainly  he  would  have  no  motive  in  coloring  his  testimony. 
Harding  said  that  Schlvely  represented  his  examination  charges  to  be 
$50.00  a  day.  Here  is  another  and  different  illustration  of  the  "sliding 
scale."  Harding  testified  that  at  one  examination  they  paid  Schively 
$200.00  for  a  perfunctory  examination,  and  the  $200.00  check  is  before 
you  in  evidence.  Have  they  attempted  to  refute  it,  or  deny  it,  or  in 
any  way  controvert  it?  No.  It  must,  therefore,  he  admitted,  because 
things  that  are  not  denied  or  controverted  in  cases  of  this  kind  and 
character  are  centainly  admitted.  They  may  say  that  the  general  de- 
partmental policy  comes  to  their  relief,  but  I  want  to  ask  how  much 
of  that  $200.00,  over  and  above  actual  expenses,  was  divided  between 
Nichols  and  Schlvely,  and  I  want  to  ask  if  it  was  divided  according 
to  the  departmental  policy.  Schively's  representations  that  his  charges 
were  $50.00  a  day  were  unwarranted,  unauthorized  and  illegal.  Cer- 
tainly no  statute  came  to  his  relief  in  making  these  representations. 
But  he  says,  "I  was  not  a  public  officer;  I  was  merely  an  employee  in 
the  insurance  department,  and  cannot,  therefore,  violate  the  laws." 
The  more  I  contemplate  this  defense  the  flimsier  and  more  ridiculous 
it  becomes.  It  is  to  be  observed,  however,  that  as  a  ministerial  officer 
he  collected  money,  he  issued  certificates,  he  made  examinations,  he 
revoked  certificates,  and  he  admitted  companies.  The  very  statement 
of  what  he  did  in  his  official  capacity  is  a  complete  refutation  of  this 
entire  defense,  but  I  will  give  them  credit  for  interposing  the  only 
defense  that  could  be  invented  by  the  mind  of  man.  They  had  to  fall 
back  upon  two  propositions:  First,  a  departmental  policy,  which  is  a 
high-sounding  phrase  and  pregnant  with  vast  meaning,  according  to 
their  contention;  and,  second,  the  advice  of  the  attorney  general.  I 
do  not  care  to  discuss  further  the  proof  of  this  article.  It  Is  clear, 
convincing  and  overwhelming,  and  aught  certainly  in  your  minds  to 
completely  establish  Schlvely's  guilt. 

Mr.  Schlvely's  reprehensible  and  illegal  conduct  is  further  shown 
by  the  testimony  in  connection  with  article  19.  It  would  serve  no 
useful  purpose  to  repeat  that  testimony.  Schlvely  says  that  when 
Mr.  Ligget,  of  Idaho,  and  he  made  the  examination  of  the  Farmers' 
Mutual  Live  Stock  Insurance  Company,  of  Spokane,  he  did  not 
know  how  much  Ligget  got.  The  testimony  here — and  I  submit  to  you 
that  it  is  uncontroverted — shows  that  Ligget  got  $300.00  on  the  un- 
derstanding then  and  there  that  Schlvely  was  to  receive  half,  and  the 
presumption  is  that  he  did,  in  view  of  his  testimony  on  the  other 
articles.  Was  he  accompanying  Mr.  Ligget  as  an  employee  of  the  in- 
surance department  of  this  state?  Was  he  there,  according  to  his 
worthless  defense,  as  a  ministerial  officer?  No.  He  was  there  as  an 
expert  insurance  man  and  was  there  to  examine  that  company  In  con- 
junction with  Mr.  Ligget.  Certainly  it  must  be  admitted  that,  whether 
or  not  he  was  an  expert  insurance  man,  he  was  an  expert  in  the  col- 
lection of  fees.  He  says,  "I  don't  know  how  much  I  got  from  Ligget" 
Well,  gentlemen  of  the  Senate,  his  memory  is  very  good  in  some  pa^ 


Digitized  by 


Google 


IMPEACHMENT  PROCEEDINGS  803 

ticQlars  and  very  poor  in  others.  He  does  know  that  he  was  there  as 
an  expert.  He  does  know  that  he  was  away  from  his  office.  He  does 
know  that  there  were  hundreds  of  companies  that  he  had  never  ex- 
amined, hut  from  which  companies  he  had  received  fees.  He  does 
know  that  he  was  operating  under  a  departmental  policy.  He  does 
know  that  he  was  a  ministerial  officer.  He  does  know  that  he  was 
not  a  public  official,  and  yet,  strange  to  say,  he  does  not  know  how 
much  money  he  got  in  this  particular  instance. 

It  is  to  be  wondered  that  a  man  of  his  intelligence  and  business 
attainments  did  not  keep  some  record  of  these  collections.  I  say  that 
the  testimony  in  connection  with  this  article  establishes  the  fact  that 
be  neglected  his  duties,  that  he  violated  the  law  in  not  giving  a  de- 
tailed statement  of  expenses,  and  that  he  further  violated  the  law  in 
collecting  more  than  he  was  authorized  to  collect. 

Further  discussion  of  the  testimony  would  serve  no  purpose,  be- 
cause it  is  identical  with  the  testimony  introduced  in  connection  with 
the  preceding  articles  which  I  have  already  discussed. 

Coming  now  to  the  testimony  relating  to  article  20,  I  desire  that 
you  note  particularly  the  same,  and  I  want,  briefly,  to  refresh  your 
minds  on  it.  There  were  two  examinations  made  of  a  defunct  com- 
pany, one  following  the  other  by  only  four  months.  Did  he  collect  his 
actual  and  necessary  traveling  expenses  in  each  case?  No;  he  again 
followed  the  "departmental  policy"  and  collected  $200.00  each  time.  I 
won't  say,  gentlemen,  that  the  receipt  of  this  money  was  in  the  nature 
of  a  bribe — ^because  I  don't  know — but  I  do  say  to  you  that  this  testi- 
mony shows  one  examination  following  the  other  in  quick  succession, 
the  receipt  of  $200.00  for  each  examination  by  Mr.  Schively,  and  the 
subsequent  bankruptcy  of  the  company.  You  can  draw  your  own 
conclusions  from  this  testimony,  and  it  would  not  be  an  unreasonable 
conclusion  to  arrive  at  that  Mr.  Schively  well  knew,  or  ought  to 
have  known,  the  defunct  condition  of  this  company  at  the  time  he 
last  examined  it.  He  says  that  he  acted  not  only  as  deputy  insurance 
commissioner  here,  but  as  an  expert,  because  the  company  wanted  to 
be  admitted  in  other  states.  If  that  is  true,  I  ask  what  right  had  he 
as  a  public  official  to  operate  in  this  state  as  an  expert  when  at  that 
very  same  time  he  ought  to  have  been  examining  insurance  companies 
in  other  states,  from  which  companies  he  had  extorted  examination 
fees  in  advance.  With  these  conclusions,  I  leave  the  question  of  his 
suilt  or  Innocence  on  this  article  with  you. 

Article  21  of  the  articles  of  impeachment,  concerning  the  Union 
Guaranty  Insurance  Association,  of  Portland.  The  testimony  in  con- 
nection with  this  article  is  about  the  same  as  the  testimony  in  con- 
nection with  the  other  articles.  The  defense  imports  Mr.  Wagnon,  of 
Portland,  to  testify  that  the  services  rendered  by  Mr.  Schively  were 
expert  services.  I  ask  again,  if  they  were  expert  services,  was  not 
Mr.  Schively  neglecting  his  duties  as  a  public  official  of  this  state,  and 
was  he  not  therefore  guilty  of  malfeasance  in  office  and  gross  mis- 
conduct?    I  again  say  that  the  defense,  when  analyzed,  becomes  ex- 
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tremely  weak  and  ridiculous.  Scbively  states  that  he  rendered  expert 
services  and  received  money  ranging  from  |50.00  to  $300.00  each  time* 
and  yet  admits  that  he  had  at  that  same  time  thousands  of  dollars 
collected  for  examinations  that  had  not  been  made.  Certainly  such  con- 
duct brands  him  as  an  unworthy  official  and  as  one  who  ought  to  be 
convicted  by  this  Senate. 

Article  23  is  different  from  any  other.  Counsel  for  respondent  in 
his  answering  argument  touched  upon  it  lightly  and  cautiously,  and  I 
do  not  blame  him  for  doing  so,  because  he  was  treading  on  dangerous 
ground.  I  shall  not  discuss  the  testimony  of  this  article  at  length,  bat 
there  are  some  significant  facts  which  demand  attention.  The  Atlas 
Insurance  Company,  of  Des  Moines,  Iowa,  was  Informed  by  Mr.  Scbively, 
as  deputy  Insurance  commissioner,  that  the  entrance  fee  would  be 
$235.00.  Scbively  wrote  the  letter  to  the  Atlas  company  and  made  the 
representations  above  his  official  designation.  Thereupon,  according 
to  the  testimony  before  you,  the  Atlas  company  took  it  up  with  Mr. 
C.  S.  Best,  of  Seattle,  who  was  an  experienced  insurance  man,  acquainted 
with  the  statutes  of  this  state  relating  to  the  Insurance  department, 
and  who  was  their  prospective  agent  for  the  Northwest.  Mr.  Best, 
according  to  his  testimony,  came  direct  to  Olympia  and  consulted 
Scbively  about  his  representations  and  took  him  to  task  for  exceeding^ 
his  authority  and  attempting  to  extort  this  money  from  the  Atlas 
company.  Scbively  then,  in  his  usual  whole-hearted  manner,  replied: 
"Mr.  Best,  If  I  had  known  that  you  were  going  to  represent  this  c<Hn- 
pany,  the  entrance  fee  would  have  been  only  $35.00.  Hereafter,  if  you 
will  advise  me  of  the  companies  that  you  desire  to  represent  I  will  see 
that  they  will  be  admitted  on  this  basis."  There,  gentlemen,  is  the 
alarming  situation.  Scbively  himself,  while  on  the  witness  stand,  ad- 
mitted that  conversation  occurred.  Did  he  tell  you  that  there  was  any 
authority  in  the  statutes  for  such  conduct?  Did  be  attempt  to  condone 
his  conduct  except  by  saying  that  he  had  a  high  personal  regard  for 
Mr.  Best  as  an  insurance  man?  Such  practices  on  the  part  of  Mr. 
Scbively  resulted  in  an  unfair  administration  of  the  laws.  To  one 
company  Scbively  said,  "You  must  pay  $135.00";  to  another  be  said, 
"You  must  pay  $235.00";  to  another  he  said,  "You  can  pay  $35,000."  Is 
that  the  kind  of  a  man  that  you  want  for  insurance  commissioner  of 
this  state?  I  challenge  your  attention  to  the  very  significant  fact  that 
the  Atlas  Insurance  Company  refused  to  enter  this  state  and  has  en- 
tered it  only  within  the  last  twp  or  three  months,  and  when  they  did 
enter  it  they  only  paid  an  entrance  fee  of  $35.00.  Mr.  Scbively  saw 
that  the  company  would  not  tolerate  his  extortionate  demands  and 
refused  to  pay  any  fee  except  the  statutory  fee  of  $35.00.  It  is  un- 
fortunate for  Scbively  that  in  this  case  the  company  only  paid  $35.00, 
because  the  State  of  Washington  got  that.  If  they  had  paid  $235.00, 
the  $200  would  have  been  appropriated  by  him,  as  he  testified  it  was 
in  the  other  instances.  It  seems  unnecessary  to  add  that  this  at- 
tempted extortion  constitutes  a  clear  case  of  misconduct  and  malfea»^ 
ance,  for  which  a  conviction  ought  to  He. 
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The  testimony  in  support  ol  articles  24  and  25  has  been  thoroughly 
presented  by  Mr.  Manager  Edge.  In  passing,  I  direct  your  attention  to 
one  or  two  points  in  connection  with  these  articles.  When  Schlyely 
assumed  charge  of  the  Pacific  Live  Stock  Association,  of  Spokane,  he 
knew,  or  ought  to  have  known,  that  it  was  in  a  defunct  condition. 
Counsel  replies,  '*If  Schively  had  such  a  good  graft  in  Olympia,  why 
would  he  go  over  to  Spokane  and  accept  a  position  at  $400.00  a  month 
when  he  was  getting  much  more  in  Olympia?"  I  don't  know  why  he 
went  to  Spokane,  unless  his  conscience  smote  him.  I  don't  know  why 
he  wanted  to  abandon  his  illegal  and  unwarranted  practices  in  Olympia, 
unless  he  desired  to  reform.  Perhaps  he  wanted  to  get  Into  a  decent 
insurance  business.  I  don't  know  as  to  that.  But  the  fact  remains 
that  he  did  not  insist  upon  his  resignation  as  deputy  insurance  com- 
missioner, and  that  for  several  months  he  received  a  double  salary,  one 
from  the  insurance  department  of  the  state  as  deputy  insurance  com* 
missioner  and  one  as  president  of  the  Pacific  Live  Stock  Association. 
Counsel  for  respondent  has  told  you  about  the  damnable  outrages  that 
have  been  perpetrated  upon  Mr.  Schively,  and  I  want  to  reply  and  say 
that  Mr.  Schively  would  never  have  been  indicted  for  embezzlement 
or  for  perjury  in  Spokane,  and  he  would  never  have  been  before  the 
bar  of  this  Senate  if  he  had  discharged  the  duties  of  deputy  insurance 
commissioner  in  the  city  of  Olympia,  under  and  by  virtue  of  the  stat- 
utes of  this  state.  But  the  field  was  too  tempting  and  he  needed  the 
money;  he  needed  it,  according  to  his  own  astounding  testimony,  to  de- 
fend himself  against  litigation.  We  may  perhaps  be  sorry  for  him,  that 
he  is  involved  in  litigation,  but,  as  I  said  at  the  outset  of  this  argument, 
there  is  no  one  to  blame  but  himself.  The  people  of  this  state  are  not 
responsible,  because  when  they  see  a  public  official  openly  and  brazenly 
violating  the  statutes  of  the  state  and  extorting  vast  sums  of  money 
from  insurance  companies  they  have  a  right  to  ask  and  demand  re* 
lief. 

The  testimony  shows  that  Schively  examined  the  Pacific  Live 
Stock  Insurance  Company,  receiving  on  one  occasion  $200.00  and  on 
another  $100.00.  Not  long  after  these  examinations  the  company 
went  defunct.  It  is  peculiar,  indeed,  that  if  he  made  a  proper  examina- 
tion of  the  condition  of  the  company,  he  could  not  ascertain  their 
defunct  condition.  Now,  it  may  be  consistent  and  proper  for  a 
public  official  to  collect  two  salaries — one  from  the  state  and  one  from 
an  insurance  company — but,  if  it  is,  it  opens  the  door  to  fraud  and 
chicanery.  Mr.  Schively  had  the  authority  to  revoke  the  license  of 
this  company  and  wind  up  its  business,  and  yet  do  you  suppose  that 
when  he  was  receiving  a  nice,  fat  salary  from  them  that  he  would 
presume  to  infringe  upon  their  rights  to  this  extent? 

Mr.  Israel,  in  discussing  the  perjury  charge  of  these  articles,  was 
very  venomous  in  his  reference  to  some  of  the  state's  witnesses.  All  I 
have  to  say  in  reply  is  that  we  are  afflicted  with  frailties  and  imper- 
fections, and  his  own  client  is  not  an  exception,  as  the  testimony 
shows.    I  do  not  believe  that  any  witness  on  this  stand  for  the  state 
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wilfully  or  maliciously  falsified.  Perhaps  they  have  contradicted 
themselves  in  some  minor  details,  and  if  so  I  leave  the  weight  of 
their  testimony  for  you.  I  desire  to  say  before  leaving  the  perjury 
charge  that  if  Schively  drew  his  salary  of  1400.00  a  month,  as  he  said, 
it  is  indeed  a  peculiar  circumstance  that  he  drew  that  salary  in 
different  checks  ranging  in  amount  from  130.00  to  1568.00.  Who  ever 
heard  of  a  man  drawing  a  salary  of  1400.00  a  month,  a  straight  salary, 
and  being  paid  in  checks  of  widely  different  amounts.  The  business- 
like way  would  have  been  to  draw  his  salary  either  weekly,  semi- 
monthly or  monthly,  in  payments  of  1100.00,  1200.00  or  1400.00.  Again. 
Schively  says  that  he  might  have  signed  the  notes.  For  the  first  time 
he  makes  this  confession.  Why  didn't  he  tell  the  grand  Jury  of 
Spokane  county  honestly  and  frankly  that  he  might  have  signed  the 
notes.  The  foreman  and  others  of  the  grand  jury  testified  that  he 
swore  positively  and  repeatedly  that  he  never  signed  the  notes  in 
question  and  never  saw  the  notes.  Now,  after  he  has  reflected  and 
after  consultation  with  counsel,  he  testifies  that  he  might  have  signed 
them  and  he  might  have  seen  them.  His  testimony  is  conflicting, 
and  it  is  for  you  to  determine  on  that  testimony  whether  or  not  he 
committed  the  crime  of  perjury  before  the  grand  jury  of  Spokane 
county.  His  counsel  cries  out  in  sjnnpathy  for  his  client  and  says 
that  the  grand  jury  harassed  and  vexed  and  browbeat  him.  That  con- 
tention is  humorous.  Mr.  Schively  is  a  man  of  intelligence,  attain- 
ments and  great  ability,  and  yet  his  counsel  would  have  you  believe 
that  Mr.  Schively  was  called  before  that  grand  jury,  and  out  of  his 
mouth  they  forced  him  to  say  that  he  was  a  perjurer  and  embezzler. 
I  venture  the  statement,  with  all  due  respect  to  the  grand  jury,  that 
Mr.  Schively  was  more  intelligent  and  had  a  keener  intellect  than  any 
man  on  that  tribunal,  and  yet  they  browbeated,  threatened  and  in- 
sulted him  to  such  an  extent  that  they  flnally  extracted  from  him 
certain  statements  that  he  says  now  were  not  true.  The  legitimate 
conclusion  of  the  whole  matter  is  that  Mr.  Schively  has  a  con- 
sciousness of  guilt;  that  if  he  had  told  a  straightforward  and  honest 
story  he  would  not  today  be  in  any  difficulty.  Counsel's  insinuations 
about  the  grand  jury  are  exceedingly  inappropriate.  I  know  the  grand 
jury  and  the  foreman  of  it,  and  know  that  it  is  one  of  the  cleanest 
and  most  honest  tribunals  ever  assembled  in  this  state.  I  know  that 
they  were  perfectly  fair  with  Mr.  Schively,  and  I  again  say  that  if 
Schively  had  told  the  truth  before  that  grand  jury  he  would  not  now 
be  here  to  answer  this  charge.  In  conclusion  of  this  article,  I  assert 
that,  although  technical  perjury  may  not  have  been  established  to 
your  complete  satisfaction,  yet  certainly  the  circumstances  show  a 
gross  moral  turpitude  and  a  lack  of  honesty  and  integrity  that  unfit 
this  man  to  hold  the  office  that  he  now  occupies. 

Before  I  conclude  I  want  to  call  attention  to  some  of  the  things 
that  counsel  for  respondent  has  said  in  his  argument  and  to  some 
parts  of  Mr.  Schively's  testimony,  and  then  I  will  be  willing  to  sub- 
mit the  case  to  the  Senate. 
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Counsel  attempted  to  becloud  and  confuse  the  issues  by  injecting 
politics  into  his  argument,  and  I  am  surprised  that  a  man  of  his 
learning  and  ability  should  thus  attempt  to  deceive  this  Senate,  and  I 
do  not  believe  that  you  will  be  deceived  by  that  character  of  argument. 
He  talked  long  and  loud  about  the  newspapers  and  about  the  governor, 
and  particularly  about  the  Tacoma  "Ledger/'  of  Tacoma,  and  the  "Post- 
Intelligencer,"  of  Seattle.  It  is  not  in  the  record,  but  he  would  have 
you  believe  that  there  was  a  dire  conspiracy  to  blacken  and  forever 
damn  this  respondent.  It  is  a  miserable  effort  to  avoid  the  facts  of  the 
case.  And  then  he  said,  "I  don't  want  to  appeal  to  your  sympathies 
or  to  your  prejudices,"  and  I  respond  that  by  that  character  of 
argument  he  attempted  to  appeal  to  your  sympathies  and  your  pre- 
judices and  had  nothing  else  in  mind  at  the  time.  He  says  that  these 
articles  of  impeachment  were  preferred  by  the  acting  governor  after 
he  assumed  office.  I  say  that  Governor  Hay  had  nothing  to  do  with 
the  actual  preferment  of  these  articles  of  impeachment  They  were 
properly  and  legally  preferred  by  the  House  of  Representatives.  I 
imagine  that  Governor  Hay's  only  interest  in  this  matter,  as  evi- 
denced by  his  past  conduct  and  statements,  is  in  behalf  of  good,  clean, 
decent  and  honest  government.  He  has  manifested  a  disposition  to 
uphold  those  principles  of  government  which  are  so  vital  and  im- 
portant. Outside  of  that  he  has  nothing  to  do  with  this  case.  It 
most  be  determined  upon  the  law  and  the  evidence  upon  which 
counsel  has  harangued  so  much. 

Then  counsel  next  criticizes  and  condemns  the  attitude  and  con- 
duct of  the  legislative  investigating  committee,  and  says  that  Mr. 
Schively  was  not  given  a  fair  deal  before  that  committee.  He  says 
that  the  "hidden  hand"  was  all  the  time  governing  the  actions  of  that 
conunittee.  I  resent  that  kind  of  argument,  which  is  not  based  on 
any  facts  in  the  record  here,  as  improper  and  highly  prejudicial  and  an 
apparent  attempt  to  again  appeal  to  your  prejudices.  I  don't  believe 
that  you  will  be  in  any  way  moved  by  such  claptrap  and  sophistry. 

In  behalf  of  the  legislative  investigating  committee,  I  assert,  and  it 
is  well  known,  that  Mr.  Schively  and  his  attorney,  Mr.  Israel,  had  an 
opportunity  to  be  present  and  were  extended  every  courtesy.  It  was 
only  when  things  got  too  hot  for  them  that  they  did  not  want  to  be 
present.  At  no  time  were  they  denied  admission;  at  no  time  were 
they  denied  an  opportunity  to  make  explanations  or  present  a  de- 
fense, and  it  seems  to  me  that  it  comes  with  very  poor  grace  at  this 
time  in  defense  of  this  man  to  say  that  there  was  a  "hidden  hand" 
clutching  at  him  and  attempting  to  crush  him  at  the  door  of  the  in- 
vestigating committee.  His  past  conduct  no  doubt  made  him  see  the 
spectre  t>f  a  "hidden  hand." 

Counsel  then  argues  that  the  outcome  of  this  trial  is  important 
to  Mr.  Schively,  to  his  family,  to  his  relatives  and  friends.  Yes,  Mr. 
Israel,  and  I  reply  that  the  outcome  of  this  trial  is  equally  important 
to  the  people  of  the  state,  who  are  wondering  if  they  can  get  relief 
from  the  arbitrary  conduct  of  an  official  tyrant.    I  reply  that  sympathy 
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for  the  family  of  the  man  is  not  a  proper  consideration  at  this  time, 
and  if  it  were,  that  sympathy  for  the  entire  people  of  this  great 
state  completely  neutralizes  any  sympathy  that  might  be  had  for  the 
man  or  his  family. 

Under  the  constitution,  senators,  you  are  designated  as  an  im- 
peachment court — the  highest  court  that  can  be  created  in  this  state. 
I  ask  you,  are  you  going  to  be  swayed  by  any  argument  of  this  kind, 
or  by  such  an  appeal  to  your  sympathies,  your  passions  and  your 
prejudices,  or  are  you  going  to  obey  your  oaths  and  decide  this  case 
upon  the  law  and  the  evidence  Introduced  and  discussed  in  this 
Senate  chamber? 

Counsel  says  that  a  conviction,  of  which  he  apparently  is  very 
fearful,  will  deprive  Schlvely  of  his  citizenship.  As  I  stated  some  time 
ago,  no  one  understands  where  he  gets  the  authority  for  this  state- 
ment. He  comes  before  forty-two  Intelligent  senators  and  says,  "If 
you  convict  John  Schlvely,  you  take  from  him  his  citizenship."  And 
I  reply,  with  the  consitution  as  my  authority,  that  neither  this 
tribunal  nor  any  other  tribunal  can  deprive  a  man  of  his  citizenship 
and  attaint  him,  and  I  defy  counsel  to  show  me  where  any  impeach- 
ment trial  in  the  United  States,  resulting  in  conviction,  has  ever  de- 
prived a  man  of  his  citizenship.  Gentlemen,  I  denominate  it  here  and 
now  as  a  "gallery  play" — ^nothing  more,  nothing  less.  The  constitu- 
tion says,  "Judgment  shall  extend  no  further  than  removal  and  dis- 
qualification." This  means  exactly  what  it  says,  and  counsel  ought  to 
have  read  it  and  he  never  would  have  made  the  argument  that  he  did. 

There  are  three  Judgments  that  you  can  render  in  this  case: 
First,  you  can  remove  Mr.  Schlvely  and  not  disqualify  him;  $ec(m4, 
you  can  remove  him  and  disqualify  him;  third,  you  can  remove  him 
and  disqualify  him  for  a  certain  period.  Those  are  the  only  judg- 
menth  that  you  can  enter.  If  I  thought  it  necessary,  I  could  cite  you 
precedents  to  sustain  this  contention  in  answer  to  counsel's  argu- 
ment, but  I  do  not  think  that  it  is  necessary.  I  simply  wanted  to  call 
your  attention,  senators,  to  the  fact  that  in  an  impeachment  proceed- 
ing:, where  conviction  results,  a  man  cannot  be  deprived  of  his  citizen- 
ship. 

Counsel  spent  a  long  time  in  his  argument  to  show  that  Sam 
Nichols  was  responsible  for  the  "departmental  policy"  which  has 
been  Interposed  here  as  a  defense.  I  say  that  such  an  effort  to  un- 
shoulder  the  guilt  upon  an  aged  and  ex-superior  officer  of  this  state  is 
a  cowardly  attempt  to  evade  responsibility.  I  have  no  particular 
eulogies  to  pronounce  upon  Sam  Nichols,  but  I  do  know  and  you  know 
that  for  over  forty  years  he  was  a  clean,  decent  and  upright  man,  a 
large  part  of  which  time  he  was  a  public  official.  He  was  ^ell  con- 
sidered by  the  people  of  the  State  of  Minnesota  and  the  people  of 
this  state.  There  never  was  a  breath  of  suspicion  directed  against 
him  until  his  connection  and  association  with  John  H.  Schlvely.  I 
would  not  mention  these  things  at  this  time  were  it  not  for  counsefs 
attempt  to  becloud  the  issues  in  this  case  and  excite  your  sympathies 
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for  his  client.  And  I  want  to  say  further  that  no  man  under  the 
shining  sun  is  responsible  for  the  downfall  of  Mr.  Schiyely  except  Mr. 
Schiyely  himself. 

In  addition  to  the  departmental  policy  which  counsel  has  talked 
about  so  long  and  so  earnestly,  there  is  another  peculiar  defense  in  this 
case,  as  the  testimony  shows,  to  the  effect  that  Schively's  conduct  was 
authorized  and  legalized  by  the  opinion  of  John  D.  Atkinson,  attorney 
general  of  this  state.  Defense  after  defense  tottered  and  fell,  and 
finally  they  came  back  and  concluded  that  John  D.  Atkinson  would  be 
a  good  man  to  hide  behind,  and  so  they  imported  him.  Unfortunate  for 
them,  he  was  a  reluctant  and  unwilling  witness.  Counsel  for  respond- 
ent is  compelled  to  admit  that  Mr.  Atkinson's  testimony  shows  that 
he  was  an  unwilling  witness.  An  amusing  situation  presents  itself. 
They  base  their  case  upon  Mr.  Atkinson's  testimony;  they  say  that 
he  is  their  most  important  witness,  and  yet  they  brand  and  stigma- 
tize him  as  an  unwilling,  and  unsatisfactory  and  a  reluctant 
witness.  No  wonder  he  was,  because  he  told  the  truth.  If 
he  was  an  unwilling  witness,  it  was  because  he  did  not  want  to  con- 
form his  testimony  to  the  theory  of  this  defense  and  he  knew  that  he 
could  not  honestly  and  honorably  do  so.  John  D.  Atkinson  was  called 
before  the  legislative  investigating  committee,  as  the  testimony  before 
you  shows,  and  he  answered  the  questions  that  were  put  to  him.  Coun- 
sel says  that  Mr.  Schively  was  not  there  and  his  attorney  was  not 
these.  Was  it  necessary  for  Mr.  Schively  and  Mr.  Israel  to  be  there  in 
order  to  have  Mr.  Atkinson  tell  the  truth  to  the  legislative  investigat- 
ing committee?  His  testimony  before  the  investigating  committee  was 
unfavorable  to  this  respondent.  Having  this  in  mind,  when  Mr.  Atkin- 
son took  the  stand  in  this  Senate  chamber,  counsel  approached  him 
very  cautiously  and  very  carefully.  He  did  not  ask  Mr.  Atkinson 
when  the  conversation  with  Schively  occurred,  at  which  time  Schively 
says  Atkinson  stated  that  they  could  collect  an  advance  fee  from  each 
company.  Counsel  did  not  ask  him  about  the  month  or  year — which 
was  the  most  vital  part  of  his  testimony.  Counsel  well  knew  and  this 
respondent  knew  that  John  D.  Atkinson  would  say,  as  he  did  on 
cross-examination,  that  if  this  advice  was  given  at  all  it  was  given  in 
the  month  of  January,  1907.  That  is  why  he  was  not  asked  the  date 
and  the  time.  Schively  says  that  this  conversation  occurred  in  the 
early  part  of  1905.  Atkinson  says  that  it  occurred  in  1907.  There  is 
a  remarkable  discrepancy  for  you  to  consider,  and  in  order  to  support 
this  defense  and  give  it  life  and  vitality  you  must  say  that  Schively 
is  correct  and  that  Atkinson  either  falsified  or  is  mistaken.  Con- 
sidering the  interest  that  Atkinson  has  in  the  outcome  of  this  trial, 
can  you  consistently  reach  that  conclusion.  I  asked  Mr.  Schively  on 
cross-examination  if  he  did  not  state  before  the  investigating  com- 
mittee, under  oath,  that  he  did  not  remember  in  what  year  this  advice 
was  given  him  and  he  said,  "Yes,  I  remember  saying  that."  Then  I 
said,  "Tou  have  refreshed  your  memory  since  that  time  as  to  the  year 
in  which  it  was  given,"  and  he  said,  "Yes."     Of  course  he  has  re- 
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freshed  his  memory;  of  course  It  was  Important  to  fix  that  time  in 
1905;  but  I  say  to  you,  gentlemen,  that  Atkinson  was  correct  and  that 
that  conversation  occurred,  if  it  occurred  at  all,  in  January,  1907. 
If  such  an  important  conversation  occurred,  could  not  Schively  have 
fixed  it  closer  than  two  years?  My  version  of  this  transaction,  and  I 
submit  it  to  you  as  a  reasonable  one,  is  that  Schively,  as  deputy  in- 
surance commissioner  of  this  state,  consulted  Atkinson  upon  certain 
matters  when  he  wanted  to  examine  a  few  companies  in  the  east 
which  would  Involve  an  expense  of  several  hundred  dollars;  that  he 
did  not  have  the  money  and  that  he  wanted  to  know  if  in  this  i>ar> 
ticular  and  individual  instance  he  could  collect  it  in  advance.  I 
submit  to  you  that  the  testimony  of  Atkinson  shows  conclusively  that 
there  was  not  a  word  said  about  "wildcat"  insurance  companies;  that 
there  was  not  a  word  said  about  erecting  barriers  to  keep  out  defunct 
companies.  Schively  says  that  there  was.  Atkinson  says  that  there  was 
not.  Again  you  must  determine  which  is  the  more  credible  witnees. 
Atkinson  stated  that  he  advised  them  to  borrow  the  money  and  that 
nothing  was  said  about  collecting  a  flat  rate  from  each  any  every 
company.  I  do  not  believe  that  John  D.  Atkinson  would  have  given 
the  advice  that  Schively  said  was  given,  because  Atkinson  must  have 
known  that  such  advice  would  result  in  a  violation  of  the  law.  Counsel 
for  respondent  says  that  the  conversation  about  "wildcat"  and  ir- 
responsible companies  did  occur.  John  D.  Atkinson  says  that  it  did 
not.  Which  man  is  in  a  better  position  to  know  whether  it  did  or  did 
not?  Atkinson  was  there  and  engaged  in  the  conversation  and  Mr. 
Israel  had  not  yet  entered  this  case,  and  certainly  was  not  there.  I 
call  your  attention  to  this  portion  of  the  testimony:  "Do  you  remem- 
ber. General  Atkinson,  whether  or  not  you  advised  Schively  at  that 
time  that  he  could  collect  an  advance  examination  fee  for  each  and 
every  company  coming  into  the  state  to  cover  prospective  examina- 
tions which  might  occur  in  the  immediate  or  distant  future?'  A.  'I  don't 
think  that  was  discussed.'  Q.  'Was  any  conversation  had  at  that  time 
about  examinations  to  occur  in  the  distant  future?'  A.  'No,  I  recall 
none.'  Q.  'Did  he  ask  you  at  that  time  whether  or  not  this  fee  could 
apply  to  all  insurance  companies  coming  into  the  state?'  A.  'That  was 
not  discussed.' "  Now,  gentlemen  of  the  Senate,  Schively  says  it  was 
discussed  and  the  defendant's  counsel  says  it  was  discussed,  and  they 
spent  half  a  day  here  attempting  to  show  you  that  it  was.  They  base 
their  entire  defense  on  that.  But  John  D.  Atkinson,  under  oath,  says 
that  that  conversation  did  not  occur.  Who  are  you  going  to  be- 
lieve? 

Again,  the  testimony  is  as  follows  "Q.  'In  other  words,  the  conver- 
sation related  to  some  examination,  as  you  remember  it  now,  which 
had  to  be  made  at  that  time  and  they  did  not  have  the  money  to  go 
east  and  they  wanted  to  borrow  it?'  A.  'Well,  that  was  as  I  recall  it 
now.*  Q.  'And  the  best  of  your  recollection  now  is  that  the  conver- 
sation occurred  in  or  about  January,  1907?'  A.  'That  is  the  best  of 
my  recollection.'  Q.  'Calling  your  attention  to  the  testimony  on  page 
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312,  did  Schlvely  in  that  conversation  lead  you  to  believe  that  this 
advice  was  sought  so  as  to  protect  himself  in  the  examination  he  was 
about  to  make  and  the  expenses  of  which  he  could  not  meet?'  A.  *My 
Idea  was  that  Mr.  Schlvely  did  not  have  the  money  to  go  to  make  these 
examinations/  Q.  'Was  the  purpose  of  that  conversation  to  ascertain 
whether  or  not  a  flat  general  rate  could  be  applied  to  all  companies 
coming  into  the  state?'  A.  'It  was  not'  Q.  'Is  that  substantially  correct. 
Mr.  Atkinson  as  to  what  occurred  before  the  investigating  committee?' 
A.  'That  is  correct.' "  Now,  gentlemen,  with  that  testimony  before 
you,  what  does  it  prove?  Connect  that  testimony  with  the  testimony 
of  this  respondent  and  what  does  it  show?  It  shows  conclusively  that 
the  only  purpose  of  that  conversation  between  Schlvely  and  Atkinson 
was  to  ascertain  whether  or  not  certain  companies  could  be  compelled 
to  pay  an  examination  fee  in  advance,  which  companies  were  about  to 
be  examined  by  Mr.  Schlvely.  There  was  and  could  have  been  no 
other  purpose  in  that  conversation,  notwithstanding  counsel's  assertion 
to  the  contrary. 

I  leave  this  portion  of  the  testimony,  with  the  observation  that 
John  D.  Atkinson  undoubtedly  told  the  truth;  that  he  never  at  any 
time  authorized  Mr.  Schlvely  to  collect  a  flat  rate  entrance  fee  of 
$235.00,  and  that  he,  by  his  testimony,  absolutely  rebuts  this  flimsy 
defense. 

Counsel  in  very  complimentary  terms  refers  to  the  conduct  and 
management  of  this  case  on  behalf  of  the  state.  He  said  that  he  had 
won  his  spurs,  and  I  might  say  that  if  he  has  not  won  them  in  the  past 
he  has  certainly  done  so  in  this  case.  He  has  cautioned  you  against  the 
flights  of  fancy  and  bursts  of  eloquence  which  I  would  indulge  in,  to 
your  immense  entertainment,  and  he  stated  that  I  had  spurs  to  win. 
In  reply,  senators,  I  say  that  as  a  practicing  attorney  and  an  ofllcer 
of  this  state  I  would  not  seek  any  spurs  by  securing  the  political  down- 
fall of  any  man.  As  a  state  ofllcial,  paid  a  meager  salary,  and  dis- 
charging my  duties  under  the  law,  I  am  here  to  perform  those  duties 
and  for  no  other  reason  and  for  no  ulterior  purpose.  I  do  not  have  to 
climb  the  ladder  of  success  at  the  expense  of  this  or  any  other  man. 
The  board  of  managers  and  the  attorney  general's  office  are  not  in  this 
case  voluntarily,  but  because  they  were  called  in  by  the  House  of  Rep- 
resentatives. We  have  done  our  duty  and  have  introduced  the  evi- 
dence and  discussed  the  law  in  a  fair  and  frank  manner,  and  I  want 
to  say  that  if  there  have  been  any  bursts  of  eloquence  and  flights  of 
fancy  they  have  all  emanated  from  the  other  side  of  the  table.  We 
have  confined  ourselves  to  the  law  and  the  evidence  and  upon  that  we 
expect  a  Judgment  of  conviction. 

Counsel  further  spent  considerable  time  in  talking  about  defective 
and  imperfect  legislation,  an  issue  foreign,  irrelevant  and  immaterial 
in  this  case.  I  cannot  and  do  not  now  see  the  connection  between 
that  argument  and  this  case.  Is  defective  legislation  any  defense  for 
criminal  conduct?  Mr.  Schlvely  knew  when  he  assumed  the  office  of 
deputy  insurance  commissioner  that  the  salary  was  1150.00  a  month; 
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he  knew  what  his  duties  were;  he  knew  what  his  powers  were,  and 
he  knew,  or  ought  to  haye  known,  the  laws  which  governed  him.  If 
he  violated  those  laws,  he  cannot  ascribe  the  fault  to  defective  or 
imperfect  legislation,  but  to  himself  and  to  himself  alone. 

Before  passing  to  some  interesting  portions  of  Mr.  Schively's  tes- 
timony in  this  case,  I  desire  to  answer  the  challenge  which  Mr.  Israel 
made  in  his  argument.  He  said,  **You  have  written  letters  to  evenr 
insurance  organization  in  the  United  States  and  you  have  only  pro- 
duced thirteen  to  show  the  collection  of  this  fee.*'  In  reply,  Mr.  Israel, 
although  it  is  outside  of  the  record  and  I  would  not  have  made  it  were 
is  not  for  your  challenge,  I  may  say  for  your  information  that  there 
are  scores  of  letters  on  file  which  show  the  collection  of  a  1235.00  fee 
from  each  company.  There  are  perhaps  eighty  or  more  letters  which 
show  the  collection  of  this  illegal,  unwarranted  and  extortionate  fee. 
We  have  not  secured  depositions  from  these  various  companies,  for 
the  reason  that  the  evidence  would  be  mostly  in  the  nature  of  cumn- 
lative  evidence.  And  I  say  further  that  not  a  single  one  of  these 
eighty  companies  has  ever  been  examined,  and  I  ask  you,  and  I 
challenge  you  now  at  this  time,  to  tell  this  Senate  what  became  of  the 
money.  Schively  says  that  he  kept  no  record  of  the  money  that  he 
received  and  that  nobody  knew  and  nobody  can  know  how  much  it 
was. 

Answering  the  argument  of  respondent's  counsel  that  Mr.  Nichols 
directed  Mr.  Schively  to  do  these  things,  it  must  be  apparent  to  all 
that  Mr.  Nichols  could  not  authorize  John  Schively  to  do  an  unlawful 
act.  His  superior  had  no  right  or  authority  to  direct  him  to  do  those 
things  involving  moral  turpitude  and  criminal  conduct,  and,  if  he  did  so 
direct  him,  it  was  Schively's  duty  as  a  public  official  to  refuse  to 
obey  and  to  repudiate  the  directions.  The  testimony  in  this  case, 
however,  does  not  show  that  Nichols  directed  and  authorized  Schively 
to  do  this,  but  that  Schively  did  it  of  his  own  volition,  and  then  out 
of  charity  divided  the  spoils  with  Mr.  Nichols,  because  Mr.  Nichols 
had  been  kind  enough  to  place  him  in  a  position  to  collect  these  un- 
lawful fees. 

There  are  a  few  portions  of  Mr.  Schlvely's  testimony  which  may 
have  escaped  you  and  which  ought  to  absolutely  convince  you  of  his 
moral  turpitude  and  his  malfeasance  and  misconduct  in  office.  Mr. 
Schively  was  on  this  witness  stand  for  a  long  time.  He  was  in  the 
hands  of  an  adroit  and  skillful  counsel.  Did  not  his  conduct  and  his 
bearing  on  that  witness  stand  indicate  conclusively  a  guilty  con- 
science? One  of  the  tests  that  a  trial  court  gives  to  a  jury  in  the  con- 
sideration of  testimony  is  this:  *'In  determining  the  credibility  of  a 
witness  you  have  a  right  to  take  Into  consideration  his  conduct  and 
demeanor  on  the  witness  stand;  his  interest  in  the  outcome  of  the 
trial;  his  apparent  frankness  or  lack  of  It,"  etc.  I  ask  you  to  apply 
this  test  to  the  testimony  of  Mr  Schively  during  the  day  that  he  was 
on  the  witness  stand. 
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I  call  your  attention  particularly  to  the  following  portions  of  hia 
testimony: 

"Q.  'Tou  spoke  in  your  direct  examination,  Mr.  Schiyely,  of  re- 
ceiving the  adyice  of  the  attorney  general,  Mr.  Atkinson?'  A.  'I  did/ 
Q.  'What  year  was  that  in?'  A.  '1906.'  Q.  'What  month?'  A.  'I  don't 
remember  the  month.'  Q.  'Did  yon  or  did  yon  not  state  before  the 
legislative  investigating  committee  of  this  state,  under  oath,  on  or 
about  the  15th  day  of  May  of  this  year,  Messrs.  McMaster,  Taylor, 
Hubbel,  Fishback  and  Allen  present,  that  you  did  not  remember  the 
year  in  which  that  advice  was  given?'  A.  'It  is  probable  that  I  might 
have  so  answered,  but  I  did  not  at  that  time  know  the  date.'  Q.  'But 
since  that  time  you  have  learned  the  year  in  which  that  advice  was 
given?'  A.  'I  have.'  Q,  'Have  you  learned  the  month?'  A.  *I  have  not* 
Q.  'Are  you  willing  to  go  on  oath  before  this  Senate  and  state  that  that 
amount  was  not  determined  before  the  year  1905?'  A.  'I  am  not.'  Q. 
'Now,  you  say  Mr.  Atkinson  advised  you  that  you  would  have  the 
authority  to  extract  or  collet  in  advance  the  examination  fee  to 
cover  examinations  which  would  be  made  in  the  future?'  A.  'Tes.'  Q. 
'Was  anything  said  about  a  flat  examination  fee  at  that  time?'  A. 
'There  was  not.'  Q.  'Will  you  state  to  the  Senate  If  there  was  anything 
said  in  that  conversation  about  'wildcat'  insurance  companies?*  A. 
'To  Atkinson?'  Q.  'Tes.'  A.  'I  don't  remember  as  to  that'  Q.  'I  thought 
you  said  upon  direct  examination  that  the  very  purpose  of  that  in- 
terview with  Atkinson  was  to  ascertain  how  you  could  keep  'wildcat' 
companies  from  flooding  this  state?'  A.  'Tou  have  limited  the  scope 
of  what  I  said.  The  discussion  between  Mr.  Nichols  and  myself  was 
about  'wildcat'  companies  that  would  come  into  this  state — ^upon  ex- 
perimental companies.'  [Rambling,  unintelligent  answer  to  that  ques* 
tion.]  Q.  'That  is  what  I  want  to  know,  whether  or  not  you  went  to 
Atkinson  and  told  him  that  these  'wildcat'  companies  were  flooding  the 
State  of  Washington ;  that  the  department  had  no  time  to  examine  them 
and  that  you  wanted  to  know  whether  or  not  you  could  raise  a  barrier 
in  the  way  of  advance  examination  fees?'  A.  'That  was  settled  upon  by 
Mr.  Nichols  and  myself,  but  was  on  the  departmental  policy.'  Q.  'Are 
you  able  to  state  in  that  conversation  with  Atkinson  whether  or  not  any 
reference  was  made  to  the  conversation  with  Mr.  Nichols  as  to  'wild- 
cat' companies?'  A.  'I  might;  I  can't  postively  state.'  Q.  'What,  then, 
was  your  purpose  in  going  to  Mr.  Atkinson,  if  he  didn't  know  the 
facts?'  A.  'To  flnd  out  if  we  could  collect  these  examination  fees  in 
advance.'  Q.  'Regardless  of  the  insolvency  of  the  company?'  A.  'We 
simply  wanted  to  know  that  one  fact'  Q.  'In  other  words,  you  went 
to  Atkinson  and  said,  'General,  we  want  to  know  whether  we  can 
collect  examination  fees  from  companies  coming  into  this  state  in 
advance';  and  he  said  'Tes,'  and  you  went  out?'  A.  'No,  sir,  I  didn't 
80  testify.  I  understood  that  was  the  result  of  our  conference,  and  we 
entered  into  a  full  discussion  of  the  matter  and  I  am  not  able  to  say' — 
Q.  'Tou  don't  remember  whether  you  went  into  a  full  discussion?'  A.  'I 
don't  remember.'    Q.  'Do  you  remember  whether  you  mentioned  any  of 
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these  'wildcat'  companies?'  A.  'I  don't  remember.'  Q.  'How  do  you 
remember  with  so  much  accuracy  that  this  is  the  advice  he  gaye  you 
then?'  A.  'Because  that  is  the  advice  we  went  after.'  Q.  'Will  you 
state  now,  before  we  pass  over  this  evidence,  whether  or  not  you 
mentioned  to  Atkinson  that  'wildcat'  and  irresponsible  companies  were 
coming  into  the  state  and  you  wanted  to  put  up  a  barrier  to  keep  them 
out?'  A.  'I  answered  that  question  by  quoting  the  language  of  my 
preceding  one.'  Q.  'Will  you  state  to  this  Senate  what  'wildcat'  or  ir- 
responsible company  has  ever  been  kept  out  that  agreed  to  put  up 
the  $235.00?'  A.  'What's  that?'  [Question  read]  A.  'There  is  an  as- 
sertion in  that  question  that  there  are  'wildcat'  companies  In  this 
state.'  Q.  'Do  you  want  to  answer  that  question  or  not?'  A.  'I  dont 
know  how  to  answer  that  question,  because  I  don't  know  the  import  of 
the  question.'  Q.  'Well,  I  will  make  it  so  as  you  can  understand  it 
I  want  to  be  understood.  Was  any  company  ever  kept  out  of  the  State 
of  Washington  that  paid  the  1235.00  advance  entrance  fee?'  A.  'There 
was  not.' "  , 

Gentlemen  of  the  Senate,  in  the  face  of  that  astounding  testimony, 
can  you  reach  any  other  conclusion  but  that  Mr.  Schively  is  guilty? 
He  says  that  any  company,  regardless  of  its  solvency  or  condition, 
could  come  into  this  state  upon  the  payment  of  1235.00,  and  you  know 
and  Schively  knew  and  we  all  know  that  "wildcat"  and  irresponsible 
companies  would  ask  for  nothing  better.  They  knew  that  If  they  i>aid 
this  advance  entrance  fee,  far  in  excess  of  the  statutory  fee,  that  in  all 
probability  they  would  never  be  examined;  that  they  could  do  business 
in  this  state  for  a  few  years,  then  either  become  defunct  or  withdraw. 

I  call  your  attention  now  to  further  excerpts  from  Schlvely's  tes- 
timony: 

"Q.  'State  to  the  Senate  what  became  of  the  1100.00  collected  from 
the  Boston  Insurance  Company  and  the  1200.00  from  the  Capital  Life 
Insurance  Company?'  A.  'When  that  money  was  received  the  original 
intention  was  that  Mr.  Nichols  and  myself  would  examine  the  com- 
pany; when  the  money  was  received  Mr.  Nichols  received  one-half  of 
the  money  and  I  received  the  other.'  Q.  'The  companies  have  not  yet 
been  examined  and  the  money  has  been  appropriated  by  you,  has  it?* " 

Now,  senators,  listen  to  this  amusing  and  unintelligible  answer: 

"A.  'The  money  has  been  appropriated  for  the  purpose  of  meeting 
expenses  to  make  the  examinations.' " 

Gentlemen  of  the  Senate,  the  question  was  intelligible  and  the 
answer  idiotic.  The  answer  says  that  the  money  has  been  appro- 
priated for  the  purpose  of  meeting  expenses  to  make  the  examinationa 
No  one  can  interpret  that  language  except  Mr.  Schively  himself. 
Again,  the  following  occurred  in  cross-examination: 

"Q.  'State  to  the  Senate  whether  or  not  you  got  this  amount  and 
similar  amounts  from  all  other  insurance  companies  and  whether  you 
kept  this  amount  as  a  trust  fund  to  cover  future  examinations?*  A. 
'We  kept  these  as  our  own  fees,  necessary  when  examinations  were 
made.'    Q.  'Suppose  you  hadn't  made  the  examinations  for  two  yean» 
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as  is  true  In  connection  with  article  4,  where  is  the  money?'  A.  The 
money  is  in  the  hands  of  Mr.  Nichols  and  myself.  Now,  when  I  say  in 
the  keeping  of  Mr.  Nichols  and  myself,  I  simply  mean  we  are 
holding  ourselves,  or  at  least  I  am  holding  myself,  responsible  for  the 
making  of  these  examinations.  I  don't  mean  to  say  that  we  put  the 
money  aside.'    Q.  'Haye  you  got  any  of  it  now?*'' 

Now,  senators,  listen  to  the  most  astounding  answer  to  any  question 
in  this  entire  testimony  and  in  this  entire  proceeding.  This  answer, 
alone,  is  enough  to  convict  John  Schively  of  each  and  all  of  the 
charges  in  these  articles  of  impeachment  The  answer  to  the  ques- 
tion, "Have  you  got  any  of  the  money  now?"  is  as  follows: 

"A.  'Not  since  these  legal  proceedings  have  been  started  against 
me.' " 

Gentlemen  of  the  Senate,  was  ever  a  more  startling  confession 
made  by  a  public  official  in  the  history  of  this  or  any  other  state? 
Collecting  money,  nobody  knows  how  much — Schively  says  he  does 
not,  and  we  do  not — ^and  appropriating  it  for  his  own  personal  use.  If 
that  confession  does  not  establish  the  moral  unworthiness  and  tur- 
pitude of  this  man,  holding  this  office,  then  I  say  to  you  that  you 
ought  to  abolish  the  constitution  as  a  meaningless  instrument.  Even 
if  your  sympathies  were  for  Schively,  even  if  you  have  been  swayed 
by  the  magnetic  eloquence  of  counsel,  you  ought  to  convict  John 
Schively  on  this  one  answer  alone. 

I  call  your  attention  further  to  this  testimony: 

"Q.  'The  money  has  been  spent,  has  it?'  A.  Tes,  it  has  been  spent' 
Q.  'In  other  words,  you  collected  an  examination  fee  of  these  two 
companies  and  from  a  great  many  other  insurance  companies  and 
spent  it?'  A.  'Yes,  sir.'  Q.  'And  you  haven't  got  any  of  it  now?'  A. 
'No,  sir.'  Q.  'Tou  don't  remember  about  Sam  Nichols,  do  you,  whether 
he  has  got  any  left  or  not?'  A.  'I  don't  know  about  him.'  Q.  'Was  it 
your  custom  up  to  1909  to  collect  this  advance  examination  fee  from 
these  companies  and  spend  it?'  A.  'It  was  the  custom  of  the —  We  re- 
ceived money' —  Q.  'Read  the  question,  Mr.  Stenographer.'  [Question 
read,'\    A.  'If  we  needed  it,  we  spent  it' " 

Gentlemen  of  the  Senate,  words  are  inadequate  to  express  my  feel- 
ings in  connection  with  this  testimony.  A  superior  officer  of  the 
State  of  Washington  coming  before  this  Senate  with  a  dozen  miserable 
and  flimsy  defenses  and  on  his  cross-examination,  in  full  possession  of 
his  mental  faculties,  assisted  by  an  adroit  counsel,  confessing  to  you 
at  the  bar  of  this  Senate  that  he  collected  the  money,  that  he  does 
not  know  how  much,  that  he  spent  it  whenever  he  needed  it.  I  say 
that  you  will  certainly  be  derelict  in  your  duties  if  in  the  face  of  that 
astounding  confession  you  do  not  find  him  guilty  of  malfeasance  in 
office,  moral  turpitude  and  high  crimes  and  misdemeanors. 

If  the  constitution,  in  its  provisions  relating  to  impeachment  trials, 
has  any  significance  at  all,  it  certainly  must  cover  offenses  of  this 
character.  Can  any  of  you,  in  the  face  of  Mr.  Schively's  cross-ex- 
amination, go  back  to  the  people  of  your  districts  and  say,  "He  is  a 
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proper  superior  officer  and  is  entitled  to  your  confidence?"  Counael 
Bays  he  is  entitled  to  sympathy  and  that  he  deserves  another  chance, 
but  I  reply,  gentlemen,  that  the  leopard  cannot  change  his  spots. 

Just  a  little  more  of  this  interesting  testimony  and  I  conclude: 

"Q.  'Mr.  Schively,  you  heard  these  depositions  read  in  eyidenoe, 
relating  to  articles  3  and  4,  did  you  not?'  A.  'Yes,  sir.'  Q.  'These 
depositions  show  that  three  thousand  dollars  has  been  received  within 
the  last  two  years.  Will  you  state  where  that  money  is?*  A.  'I  have 
already  made  the  statement  that  when  the  money  came  in  in  the  way 
of  advance  fees  Mr.  Nichols  received  one  half  and  I  received  the 
other.'  Q.  'Will  you  testify  what  you  did  with  your  one-half?'  A.  'It  is 
gone.'  Q.  'Where?'  A.  'Largely  in  looking  after  my  Interests  in 
these  legal  proceedings.' " 

Senators,  another  most  startling  and  most  astounding  confession* 
and  yet,  in  spite  of  this  confession,  counsel  comes  before  you  with  the 
appeal  that  Mr.  Schively  was  elected  by  a  magniflcient  majority  of 
fifty  thousand  and  should  be  acquitted. 

A  few  more  selections  of  this  testimony,  and  I  am  through: 

"Q.  'In  other  words,  Mr.  Schively,  this  money  has  been  appropriated 
for  personal  matters?'  A.  'Tes.'  Q.  'It  had  nothing  to  do  with  the 
insurance  department  of  this  state?'    A.  'Nothing  whatever.' " 

Grentlemen,  such  testimony  as  that,  coming  from  Mr.  Schively 's 
own  lips,  requires  no  comment  from  me.    It  alone  convicts  him. 

"Q.  'I  will  ask  you,  Mr.  Schively,  how  it  is  that  since  you  have 
testified  that  you  collected  this  advance  fee  from  every  company,  and 
182  companies  have  entered  this  state — I  will  ask  you  if  that  number  of 
companies  multiplied  by  two  hundred  does  not  make  the  amount  T 
called  your  attention  to  a  moment  ago?'  A.  'I  haven't  testified  that 
every  company  that  entered  the  transaction  of  business  in  this  state 
paid  1200.00.'  Q.  'How  many,  then,  and  what  percentage  of  companies 
did  pay  it?'  A.  'I  don't  know.'  Q.  'Can  you  approximate  it?'  A.  The 
home  companies  didn't  pay  it.'  Q.  'Outside  of  the  home  companies, 
can  you  approximate  it?'  A.  'A  great  many  of  the  outside  companies, 
all  of  those  coming  through  'Frisco,  paid  only  1100.00.'  Q.  'Tou  had 
some  aramgement  with  'Frisco,  didn't  you?'  A.  'Yes,  sir.'  Q.  'Not- 
withstanding the  fact  that  they  represented  companies  on  the  Atlantic 
coast?'  A.  'Yes,  sir.'  Q.  'Have  you  got  any  record  in  the  insurance  de- 
partment of  this  state  to  show  from  what  companies  these  fees  were 
collected?*  A.  'I  have  not.'  Q.  'Well,  if  there  are  no  records  in  that 
office,  where  are  they?  Must  you  go  to  every  insurance  company  in 
the  United  States  and  find  out  if  they  paid  you?  State  to  the  Senate 
how  you  are  able  to  know  whether  or  not  you  examined  these  com- 
panies?' " 

Now,  senators,  listen  to  this  reply,  in  view  of  the  defense  here  in 
this  case,  that  the  examinations  are  to  be  made  in  the  future  of  the 
companies  from  whom  money  was  collected. 

"Q.  'State  to  the  Senate,  as  I  asked  you,  how  you  are  able  to  know 
whether  or  not  you  examined  these  companies?'    A.  'These  companies 
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that  are  transacting  business  in  this  state  are  all  being  examined.'  Q. 
'That  is  your  explanation,  is  it?'  A.  'Now,  may  I  finish?'  Q.  'Certainly.' 
A.  'If  I  should  go  to  the  Boston  Insurance  Company  or  send  an  agent 
there  to  have  that  company  examined  and  a  bill  was  presented,  to  the 
Boston  Insurance  Company,  with  a  statement  of  expenses,  and  the 
Boston  Insurance  Company  should  say  they  had  already  paid  for  that 
examination,  the  Boston  people  would  not  again  be  asked  to  pay  for 
that  examination.  I  would  acknowledge  myself  personally  responsi- 
ble thereafter  for  the  expense  of  that  examination.'  Q.  'So  that  is  the 
only  way  that  you  know  what  companies  in  the  United  States  have  paid 
advance  examination  fees?'  A.  'Yes,  sir.'  Q.  'The  only  way  is  by 
going  yourself  and  exan^ining  them  and  they  stating  to  you  that  they 
have  paid  the  fees?'  A.  'Yes,  sir.'  Q.  'That  is  the  only  way,  is  it?'  A. 
'Yes,  sir.'  Q.  'Otherwise  you  have  no  record  and  cannot  approximate 
how  much  you  received  from  these  various  companies.'  A.  'That  is 
correct.' " 

Gentlemen  of  the  Senate,  I  do  not  care  to  read  from  that  record 
any  longer.  That  testimony  does  not  need  discussion  or  elaboration. 
If  the  members  of  this  Senate  are  willing,  under  their  oath  taken 
here,  to  go  on  record  and  say  that  such  conduct  does  not  constitute 
high  crimes  and  misdemeanors  and  malfeasance  in  office,  then,  gentle- 
men, that  responsibility  is  yours  to  assume.  You  owe  a  duty  to  the 
people  of  this  state  in  the  light  of  that  confession  by  Mr.  Schively,  and 
I  trust  that  you  will  perform  that  duty  properly.  There  is  only  one 
Judgment  that  you  can  pronounce  in  this  case,  and  that  is  a  judg- 
ment of  guilty.  We  would  be  willing  to  rest  the  entire  case  on  Mr. 
Schively's  cross-examination,  because  by  it  he  makes  himself  out  an 
embezzler  and  an  officer  who  has  been  guilty  of  extortion,  arbitrary 
and  oppressive  conduct  and  the  grossest  kind  of  malfeasance  in 
office. 

If,  as  John  Schively  says,  he  has  no  record  in  the  insurance  de- 
IMirtment  of  the  companies  that  have  paid  this  advance  examination 
fee,  then,  I  ask,  who  has  the  record?  One  hundred  and  eighty-two 
companies  entered  the  State  of  Washington  since  1905,  and  approxi- 
mately 300  insurance  companies  are  doing  business  in  th6  state  at 
present.  Each  any  every  company  paid  an  advance  fee  of  from 
$35.00  to  1335.00,  and  yet  their  is  no  record  of  the  amount  received  nor 
of  the  companies  that  paid  it. 

Counsel  entertained  you  very  eloquently  for  a  half  an  hour  with 
a  dramatic  peroration  on  the  "hidden  hand."  I  myself,  if  I  were  not 
familiar  with  the  facts  in  this  case,  and  had  not  listened  to  this  tes- 
timony, might,  perhaps,  be  moved  by  his  eloquence.  Senators,  what  is 
the  "hidden  hand"  to  which  counsel  bas  referred?  I  will  tell  you  what 
it  is.  It  is  the  awakened  conscience  of  the  people  of  the  State  of  Wash- 
ington— nothing  more  and  nothing  less.  They  say  that  it  slumbers  on 
and  on  and  is  finally  awakened  in  all  of  its  majestic  might,  and  that  is 
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certainly  true  in  this  case.  The  "hidden  hand!"  Tes,  senators,  the 
"hidden  hand"  is  the  awakened  conscience  of  the  people  of  this  common- 
wealth that  has  been  slumbering  for  the  past  ten  years.  The  '"hidden 
hand"  is  the  hand  of  Destiny.  It  is  the  hand  of  Fate;  the  hand  of 
Justice.  Counsel  overlooked  the  Scriptural  injunction  that  "The  way  of 
the  transgressor  is  hard/'  and  if  he  had  consulted  the  Scriptural 
passage  he  would  have  found  an  explanation  of  the  "hidden  hand." 
This  so-called  "hidden  hand"  has  no  political  signaflcance  to  it  It 
is  just  the  conscience  of  the  people  of  this  fair  state  of  the  Northwest 
It  has  finally  burst  out  in  all  of  its  force  and  all  of  its  vehemence. 
The  "hidden  hand"  means,  gentlemen,  will  you  give  life,  force  and 
vitality  to  that  instrument  known  as  the  constitution?  Will  you  con- 
done malfeasance  and  misconduct  in  office?  Will  you  brand  with  yonr 
approval  such  methods  of  embezzlement  and  larceny? 

Our  duty  in  this  case  is  done.  The  managers  have  done  their  duty 
and  I  have  done  mine.  We  can  justify  ourselves  with  the  consola- 
tion that  we  have  presented  the  law  and  the  evidence  honestly  and 
fairly.  As  a  state  official,  just  as  you  are,  I  have  done  my  duty  and  it 
is  now  for  you  to  do  yours.  The  case  has  been  thoroughly  presented 
to  you.  I  trust  that  never  again  in  the  history  of  this  fair  and  proud 
state  of  the  Northwest  will  it  be  necessary  for  a  state  Senate  to  sit 
in  judgment  upon  a  superior  ofiicer.  But  I  caution  you  not  to  be 
misled  by  the  mysterious  allusion  to  the  "hidden  hand."  The  "hidden 
hand"  is  your  conscience  and  it  is  mine.  It  is  the  conscience  of  the 
people  of  this  state,  and  if  John  Schively  had  a  clear  conscience 
himself  and  a  good  record,  he  would  never  have  uttered  what  he  did 
on  that  witness  stand  and  would  never  have  been  disturbed  by  any 
mysterious  "hidden  hand." 

Shall  the  judgment  of  this  Senate  go  out  to  the  people  of  this 
state  and  the  people  of  this  coast  that  a  superior  officer  can  confess 
under  oath  that  he  took  a  vast  amount  of  money,  collected  it  ex- 
tortionately,  and  spent  it  Illegally,  and  yet  be  acquitted?  If  yon  send 
that  kind  of  a  proclamation  out  to  the  people  of  this  country,  then 
it  places  a  premium  upon  dishonesty  and  corruption  and  it  means 
that  an  impeachment  trial  is  an  absolute  farce.  The  impeachment 
provision  was  not  placed  in  the  constitution  for  mere  embellishment  It 
was  placed  there  for  practical  purposes,  and  it  is  now  for  you  to  Inject 
life  and  meaning  into  that  provision.  Do  you  want  to  annihilate  it? 
Do  you  want  to  repudiate  It,  as  counsel  would  have  you  do,  or  do  you 
want  to  set  an  example  here  for  coming  generations? 

In  conclusion,  I  may  say  that  Mr.  Schively  is  a  good  friend  of 
mine,  and  he  and  his  counsel  must  admit  that  he  has  received  f^r 
treatment  in  this  case.  Personally  I  have  everything  to  say  for  him. 
Officially,  I  have  nothing.  Are  you  going  to  judge  him  on  account  of  his 
personal  qualifications  and  merits  or  are  you  going  to  judge  him  on 
his  official  conduct.  The  people  of  this  state  are  at  this  hour  looking 
to  the  Senate  chamber  of  this  state  for  relief.  This  is  no  political 
contest,  and  the  results  of  this  trial  will  not  pass  away  upon  the 
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adjournment  of  this  impeachment  tribunal,  but  the  judgment  that 
you  will  render  here  will  make  history.  I  ask  again,  do  you  want  to 
place  the  stamp  of  approval  upon  official  corruption  and  malfeasance  in 
office,  or  do  you  want  to  say  that  no  man  can  •  prostitute  his  high 
trust  and  remain  in  office  because  he  is  deserving  of  sympathy?  Re- 
member that  Schiyely  is  not  alone  on  trial  here,  but  remember  that 
principles  of  good,  clean  and  decent  government  are  on  trial,  and 
that  you  will  either  uphold  or  repudiate  those  principles.  Remember 
that  your  judgment  here  will  be  far  reaching  in  its  consequences  and 
will  determine  whether  democratic  government  shall  be  a  success  and 
the  people  shall  truly  rule,  or  whether  official  tyrants  shall  continue  to 
hold  sway  in  public  office.  Let  the  outcome  of  this  case  be  what  it 
may,  let  the  results  of  your  judgment  be  what  they  may,  you  ar6 
not  responsible  for  them.  You  were  called  into  this  case  to  try  it  by  the 
constitution,  and  If  you  render  a  judgment  you  are  not  responsible 
for  the  effects  of  that  judgment,  inasmuch  as  the  constitution  has 
fixed  them.  You  have  discharged  your  duties  patiently  and  well.  Let 
the  consequences  fall  where  they  may.  I  trust  that  in  your  Impartial 
deliberations  you  will  be  governed  by  the  law  and  the  evidence,  and  if 
you  are,  a  judgment  of  conviction  must  result. 

In  behalf  of  the  board  of  managers  and  the  attorney  general's 
office,  I  thank  you  for  your  patience  and  your  consideration  manifested 
In  this  trial. 

Bt  Senator  Alleiv:  I  would  like  to  have  the  secretary  read  my 
resolution  at  this  time. 

By  the  President:  Mr.  Secretary  you  may  read  the  resolution. 
By  the  Secretary:  "Resolved,  That  when  the  argument  for  the 
state  is  closed,  the  Senate  shall,  without  debate,  proceed  to  ballot  upon 
the  separate  articles  of  impeachment.  Any  senator  desiring  to  ex- 
plain his  vote  shall  reduce  such  explanation  to  writing  and  file  same 
with  the  secretary,  who  shall  read  such  explanations  before  the  vote 
Is  had,  and  the  roll  call  shall  then  proceed  without  interruption,  such 
explanation  not  to  exceed  five  minutes  in  time." 

By  the  President:  It  is  moved  and  seconded  that  the  resolution 
^ust  read  be  adopted.  Are  you  ready  for  the  question?  As  many  as 
are  in  favor  of  the  adoption  of  the  resolution  say  "Aye";  contrary, 
"No."    The  ayes  have  it. 

By  Senator  Cotterill:  I  move  that  the  Senate  now  take  a  recess 
till  eight  o'clock  this  evening. 

By  Senator  Paulhamus:     I  amend  by  saying  7:30. 
By  Senator  Hutchinson:     I  move  an  amendment  until  9  o'clock 
in  the  morning. 

By  the  President:  It  is  moved  and  seconded  that  the  Senate  take 
a  recess  until  9  o'clock  tomorrow  morning.  As  many  as  are  in  favor  of 
the  motion  say  "Aye";  contrary,  "No."  The  nays  appear  to  have  it. 
It  has  been  moved  and  seconded  that  the  Senate  do  now  take  a  recess 
until  7:30.  As  many  as  are  in  favor  say  "Aye";  contrary,  "No."  The 
ayes  have  it.    This  court  will  stand  adjourned  until  7:30  p.m. 
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EVENING  SESSION. 


*  The  Senate,  sitting  as  a  court  of  impeachment,  convened  at 
7:30  p.m. 

By  the  President:     The  secretary  will  call  the  roll  of  the  Senate. 

By  the  Secbetaby:  The  absentees  are  Senators  Graves,  Nichols, 
Hutchinson  and  Stevenson. 

By  Senator  Allen:  I  move  that  the  sergeant-at-arms  be  instructed 
to  find  the  absent  senators  and  bring  them  to  the  bar  of  the  Senate. 

By  Senator  Minkler:  Senator  Hutchinson  informed  me  that  he 
was  sick  tonight  and  would  not  be  here  and  asked  to  be  excused. 

By  Senator  Allen:     I  demand  a  call  of  the  Senate. 

By  Senator  Booth:  Mr.  President,  I  arise  to  a  point  of  order.  A 
call  of  the  Senate  is  not  necessary.  The  presiding  ofilcer  of  this  court 
can  direct  its  officers  to  bring  any  member  of  this  court  before  him  who 
may  be  absent. 

By  the  President:  The  chair  will  rule  that  the  point  of  order  of 
the  gentleman  from  King  is  well  taken.  The  sergeant-at-arms  will 
ascertain  if  he  can  find  Senators  Stevenson  and  Hutchinson  and 
bring  them  before  the  bar  of  the  Senate. 

By  Senator  Allen:     Has  the  sergeant-at-arms  an  assistant? 

By  the  President:     I  think  not. 

By  Senator  Allen:  I  move  that  the  sergeant-at-arms  be  instructed 
to  employ  assistants,  if  necessary,  to  find  these  two  gentlemen. 

By  Senator  Paulhamus:     I  second  the  motion. 

By  the  President:  It  is  moved  and  seconded  that  the  sergeant-at- 
arms  be  instructed  to  employ  assistants.  As  many  as  are  in  favor  of 
the  motion  will  say  "Aye";  those  opposed,  "No."  The  ayes  have  it. 
The  sergeant-at-arms  is  authorized  to  employ  assistants.  This  not  be- 
ing under  the  call  of  the  Senate,  or  a  call  of  the  court,  the  secretary 
will  read  a  resolution. 

By  the  Secretary:  Resolution  by  Senator  Knickerbocker:  "R^ 
solved.  That  the  Senate  of  the  State  of  Washington,  sitting  as  a  court 
of  impeachment,  by  the  passage  of  this  resolution  expresses  its  high 
appreciation  of  the  thorough  and  masterly  manner  in  which  the 
Schively  impeachment  trial  has  been  presented  by  the  board  of  man- 
agers and  their  counsel,  and  by  counsel  for  the  respondent,  and  of 
the  general  courtesy  shown  by  opposing  counsels." 

By  Senator  Knickerbocker:     I  move  the  adoption  of  the  resolution. 

By  Senator  Paulhamus:     I  second  the  motion. 

By  Senator  Knickerbocker:  I  have  nothing  particular  to  say 
regarding  this  resolution,  but  this  resolution  was  not  made  by  me 
for  empty  words.  During  the  early  part  of  these  impeachment  pn^ 
ceedings  some  little  criticism  was  had  upon  the  manner  in  which 
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these  impeachment  proceedings  were  being  presented,  and  I  want  to  say 
to  this  Senate  that,  having  sat  here  for  nearly  three  weeks,  and 
listened  to  the  impeachment  proceedings,  I  think  both  sides  have 
presented  the  matter  ably  and  well. 

Bt  the  Pbesident:  The  question  is  upon  the  adoption  of  the 
resolution  as  read.  As  many  as  are  in  favor  of  the  resolution  will  say 
"Aye";  those  opposed,  "No."    The  motion  is  unanimously  carried. 

Bt  SenatoiT  Pbesbt:  While  we  are  waiting  for  the  sergeant-at- 
arms  to  report,  there  is  one  matter  that  I  think  might  as  well  be  acted 
upon.  I  move  that  the  clerk  be  instructed  to  return  all  exhibits  filed 
in  this  case  to  the  parties  who  are  respectively  entitled  to  the  posses- 
sion of  them,  after  the  same  have  been  extended  upon  the  record. 

Bt  Senator  Paulhamus:     I  second  the  motion. 

Bt  the  Pbesident:  It  has  been  moved  and  seconded  that  all 
exhibits  filed  in  this  case  be  returned  to  the  parties  entitled  to  them, 
after  they  have  been  extended  upon  the  records  of  this  court.  As 
many  as  are  in  favor  of  the  motion,  say  "Aye";  those  opposed,  "No." 
The  ayes  have  it  I  will  state  at  this  time  that,  under  the  resolu- 
tion passed  this  afternoon,  the  chair  is  going  to  read  that  resolution 
to  mean  that  each  senator  may  have  five  minutes  on  each  article  of 
impeachment  If  the  Senate  is  not  satisfied  with  that  interpreta- 
tion, this  is  a  good  opportunity  to  change  it 

Bt  Senatob  Knickcbbockeb:  I  did  not  Just  catch  the  resolution 
as  it  was  finally  adopted,  but  I  would  like  to  ask  if  the  resolution 
provides  that  any  explanation  be  in  writing  and  sent  to  the  desk,  to 
be  read  by  the  secretary? 

Bt  the  Pbesident:  It  may  be  in  writing  or  it  may  be  made  orally 
on  the  fioor,  according  to  the  resolution. 

[Senator  Stevenaan  appears  at  the  bar  of  the  Benate.l 

Bt  Senatob  Allen:  We  might  at  this  time  receive  the  apology 
from  the  gentleman  from  the  fiock  of  counties. 

Bt  Senatob  Stevenson:     The  apology  is  accepted. 

Bt  Mb.  Manages  Edge:  Mr.  President,  I  do  not  know  whether  or 
not  any  provision  has  been  made  for  the  printing  of  the  records  of 
this  case,  and  I  would  suggest,  if  there  has  not,  it  might  be  a  good 
plan  now  during  the  interim,  before  the  arrival  of  Senator  Hutchin- 
son, to  determine  the  matter,  whether  or  not  the  record  will  be 
printed  in  book  form,  and  if  so,  how  many  copies.  I  think  the  record 
should  be  preserved. 

Bt  the  Pbesident:  I  am  under  the  impression  that  the  provision 
has  been  made.    I  will  have  the  secretary  look  it  up,  however. 

Bt  the  Secbetabt:  Resolution  of  Senator  Allen,  adopted  on  the 
sixtieth  day  of  the  legislative  session,  is  as  follows:  "Resolved  by  the 
Senate,  That  after  the  close  of  the  impeachment  proceedings,  the 
secretary,  under  the  direction  of  the  president,  have  printed  such  a 
number  of  copies  of  the  record  in  the  impeachment  proceedings  as  in 
his  judgment  may  be  necessary,"  etc. 

Bt  Senatob  Allen:     I  think  that  is  sufllciently  plain. 
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Br  TKK  Pbesident:  I  will  say  at  tbis  time  Uiat  tbe  resolutloo 
leaves  a  good  deal  of  dlBcretlon  to  the  president  oC  the  Senate,  and  I 
will  state  to  the  Senate  what  number  I  would  have  printed  at  this 
time,  In  order  that  if  my  views  don't  meet  those  of  the  senators,  the 
number  may  be  fixed.  If  left  to  my  discretion,  I  would  order  500 
copies  printed. 

By  Senatob  Aixen:  Mr.  President,  I  hardly  believe  that  would 
be  ample  for  the  distribution  that  will  be  required.  Every  state 
library  in  the  United  States  will  require  a  copy.  A  good  many  of  us 
will  want  copies.    I  move  that  the  number  be  placed  at  1,500. 

[Motion  seconded.] 

Bt  the  Pbesident:  Before  I  put  the  motion,  I  will  say  that  the 
chair  has  no  pride  as  to  his  opinion,  simply  thinking  that  he  would 
have  this  number  printed  in  order  that  the  matter  might  be  de- 
termined at  tbis  time  by  the  members  of  the  Senate.  It  is  moved  and 
seconded  that  1,500  copies  be  printed.  As  many  as  are  in  favor  of 
the  motion  will  say  "Aye'';  those  opposed,  "No."  The  chair  is  in 
doubt.  As  many  as  are  in  favor  of  1,600  copies  will  arise  and  stand 
until  counted. 

By  Senator  Pbesbt:  Mr.  President,  I  would  like  to  ascertain  what 
the  additional  cost  would  be.  I  presume  Senator  Allen  could  tell 
us  the  approximate  additional  cost,  or  the  relative  cost  of  the  1,600. 

Bt  Senator  Allen:  I  have  no  idea,  but  I  would  say  that  the 
original  cost  for  500  will  be  largely  out  of  proportion  to  the  cost  of  the 
additional  thousand,  and  the  probabilities  are  that  the  additional 
thousand  copies  would  cost  in  the  neighborhood  of  seventy-five  cents  to 
one  dollar  each. 

Bt  Senator  Cotterill:  It  occurs  to  me  that  a  mean  between  these 
two  figures  is  reasonably  right.  For  instance,  if  we  make  a  rough 
estimate,  every  member  of  the  legislature  and  the  state  ofllcers  will 
desire  to  have  one;  that  would  call  for  probably  two  or  three  hundred 
here  in  the  state.  The  larger  demand  will  probably  be  met  before  we 
reach  a  thousand,  and  I  move  to  substitute  1,000  for  1,500. 

Bt  Senator  Paulhamus:     I  second  the  motion. 

By  the  President:  The  senator  from  King  moves  as  a  substitute 
that  1,000  copies  of  the  impeachment  proceedings  be  printed. 

By  Senator  Aixen:     I   will  accept  the  substitute. 

By  the  President:  The  substitute  is  accepted.  The  question  is 
now  upon  the  motion  made  by  the  gentleman  from  King  county. 
Senator  Cotterill.  As  many  as  are  in  favor  of  the  printing  of  1,000 
copies  will  say  "Aye";  those  opposed,  "No."  The  ayes  have  it  The 
motion  is  carried. 

By  Senator  Piper:  I  do  not  know  what  the  procedure  will  be 
tonight.  I  would  like  to  see  us  get  down  to  work.  I  think  if  we 
have  to  wait  on  Senator  Hutchinson,  we  will  have  to  wait  a  long 
while,  and  I  don't  see  why  we  should  delay  in  this  work  we  have  be- 
fore us.  We  ought  to  get  down  to  voting.  I  move  that  we  proceed 
and  take  up  article  No.  2. 
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Bt  Senatob  Eastham:     I  second  the  motion. 

Bt  the  Pbesident:  It  has  been  moved  and  seconded  that  the 
Senate  proceed — 

Bt  Senator  Paulhamus:  Is  It  not  out  of  order  to  take  up  any 
matter  when  there  is  a  call  of  the  Senate? 

Bt  the  President:     This  is  not  a  call  of  the  Senate. 

Bt  Senator  t'AULHAMus:     Is  it  not  practically  the  same  thing? 

Bt  THE  President:  The  chair  will  not  so  hold.  The  chair  will 
leave  that,  preferably,  entirely  with  the  Senate. 

Bt  THE  President:  In  order  to  make  that  matter  clear,  the 
president  is  of  the  opinion  that  it  is  in  the  power  of  the  presiding 
officer  at  this  time  to  order  any  member  before  the  bar  without  the 
call  of  the  Senate.  However,  in  this  matter  the  president  is  going  to 
be  governed  entirely  by  the  members  of  this  Senate  and  by  the  mem- 
bers of  this  court.  At  this  time,  the  question  before  the  Senate  is  the 
motion  of  the  senator  from  King,  Senator  Piper,  that  we  proceed  to 
take  up  article  No.  2.  Are  you  ready  for  the  question?  The  chair  is 
of  the  opinion  that  every  senator  who  is  to  vote  on  these  articles 
should  be  present  when  we  proceed  to  consider  the  articles.  That  is 
only  the  opinion  of  the  chair,  however.  As  I  said  before,  I  would  be 
governed  entirely  by  the  vote  of  the  Senate. 

Bt  Senator  Metcalf:  I  think  the  chair  is  entirely  right  in  the 
matter,  and  we  should  take  no  proceedings  this  evening  until  every 
member  who  is  in  the  city  is  present. 

Bt  Senator  Rtdstrom:  I  move  that  we  take  a  recess  for  five 
minutes. 

Bt  Senator  Brtan:  I  want  to  concur  with  the  remarks  of  the 
senator  who  has  Just  preceded  me.  I  believe  that  every  senator,  all 
of  the  forty  who  are  in  attendance  upon  this  court,  ought  to  be  here 
and  take  part  in  everything  that  is  done  in  the  way  of  deliberation  or 
otherwise  in  the  determination  of  this  cause,  and  for  that  reason  I 
am  opposed  to  proceeding  with  any  further  feature  of  the  case  until 
the  senator  arrives. 

Bt  the  President:  I  should  probably  rule  on  the  motion  of  the 
senator  from  Pierce  county,  Senator  Rydstrom,  at  this  time.  The 
chair  does  not  feel  that  under  the  circumstances  a  motion  to  take  a 
recess  or  adjourn  can  be  entertained.  It  will  be  necessary  for  us  to 
proceed  as  we  are,  and  the  motion  to  take  a  recess  cannot  be  enter- 
tained, or  until  we  feel  that  we  must  take  a  recess  until  tomorrow. 
The  question  before  the  Senate  is  on  the  motion  of  Senator  Piper, 
that  we  proceed  to  take  up  article  2.  As  many  as  are  in  favor  will 
arise  and  stand  until  counted. 

[Twelve  Senators  arise.] 

Those   opposed    will   arise. 

[TwentV'two  senators  arise.] 

The  motion  is  lost.  The  chair  is  going  to  recede  from  the  state- 
ment of  a  few  moments  ago,  a  little,  and  the  Senate  may  be  at  ease, 
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but  the  chair  will  ask  that  the  senators  do  not  pass  without  the  door. 
The  Senate  will  be  at  ease  for  a  few  moments. 

[The  president  calls  the  Senate  to  order,] 

By    Ths   SEBOBAinNAT-ABMs:     Mr.    President,    Senator   Hutchinson. 

Bt  Senator  Aixen:  Mr.  President,  I  move  that  the  secretary 
proceed  to  call  the  roll  on  article  No.  2. 

By  the  President:  It  is  moved  and  seconded  that  the  Senate  now 
take  up  article  No.  2.  As  many  as  are  in  favor  of  the  motion  say 
"Aye";  those  opposed,  "No."     The  ayes  have  it 

By  Senator  Hutohinson:  Mr.  President,  I  rise  to  a  question  of 
personal  privilege.  I  understand  that  some  of  the  senators  during  my 
absence  have  been  calling  me  a  dirty  cur  and  other  names.  I  want  to 
say  that  I  was  sick  listening  to  the  hot  air  this  afternoon,  and  I  did 
not  propose  to  stay  here  and  listen  to  the  hot  air  this  evening.  I  had 
a  sick  headache  and  I  took  a  walk  for  three  or  four  miles  and  tried  to 
get  rid  of  it.  I  am  here  prepared  to  cast  my  vote.  I  have  never  shirked 
any  issue  in  this  legislature. 

By  Senator  Falconer:  I  think  it  is  due  to  the  gentleman  that  the 
chair  announce  to  him  that  no  one  has  called  him  a  cur  or  any  name 
like  that 

Bt  Senator  Williams:  I  personally  heard  one  of  the  members 
call  him  a  dirty  cur. 

By  Senator  Falconer:     In  open  session? 

By  Senator  Williams:     In  open  session. 

By  Senator  Whitney:     Tes,  I  heard  Senator  Allen  call  him  that 

By  Senator  Hutchinson:  There  Is  not  a  man  here  who  can  call 
me  that  to  my  face — here  or  any  place  else. 

By  the  President:     The  secretary  will  read  rule  No.  20. 

By  the  Secretary:  [Reading,]  "At  the  conclusion  of  the  evidence 
and  the  arguments  the  secretary  of  the  Senate  shall  read  the  several 
articles  successively,  and  after  the  reading  of  each  article*  the  secre- 
tary shall  put  the  question  of  guilty  or  not  guilty  to  each  senator, 
who  shall  arise  In  his  place,  as  follows:  'Mr.  Senator,  how  say  you, 
is  the  defendant,  John  H.  Schlvely,  insurance  commissioner  of  the 
State  of  Washington,  guilty  or  not  guilty  of  the  offence  charged  In  this 
article?*  Each  senator  shall  thereupon  answer,  'Guilty'  or  'Not  guilty,* 
and  his  vote  shall  be  so  recorded,  and,  in  addition,  he  may  have 
entered  upon  the  record  an  explanation  of  his  vote." 

By  the  President:  Now,  does  the  Senate  desire  to  make  their 
explanations  previous  to  the  roll  call,  or  conform  strictly  to  the  rule, 
each  having  the  privilege  to  file  a  written  statement  with  the  sec- 
retary explaining  his  vote,  or  explain  five  minutes  orally.  The  sec- 
retary will  call  the  roll. 

By  Senator  CkyriERiLL:  I  believe  we  have  already  decided  our 
procedure  by  the  resolution  of  Senator  Allen:  That  the  secretary 
shall  call  the  roll,  and  if  you  will  refer  to  that,  it  says  that  the  ex- 
planations are  to  be  given  and  the  roll  call  sh&U  proceed  without 
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Interruption;  that  is  the  wording  of  that  resolution;  so  that  after 
reading  of  the  article  we  may  all  have  the  benefit  of  all  the  expla- 
nations before  the  roll  call. 

Bt  the  Pbesident:  The  chair  is  of  the  opinion  that  after  the 
reading  of  the  article  the  explanations  should  be  made  before  the 
roll  call. 

Bt  Senator  Booth:  I  would  suggest,  then,  that  the  secretary  call 
the  roll,  and  as  each  gentleman's  name  is  called  that  he  arise  and 
make  his  explanation,  if  he  cares  to. 

By  the  Pbesident:     That  is  in  strict  conformity  with  the  rules. 

Bt  Sekatob  Booth:  In  order  that  the  explanations  may  be  orderly, 
and  not  let  every  man  jump  up  at  once,  let  the  secretary  call  the 
roll  of  the  Senate,  and  each  man  stand  up  and  explain,  if  he  cares  to. 

Bt  Senatob  Knickebbockeb:  I  think  that  the  suggestion  made  by 
Senator  Booth  is  a  good  suggestion  for  an  orderly  dispatch  of  this 
l)U8inees. 

Bt  the  Pbesident:  The  chair  will  so  hold,  unless  overruled.  The 
secretary  will  call  the  roll  and  each  senator  who  desires  to  explain 
his  vote  will  arise  in  his  place  when  his  name  is  called  and  make  any 
explanation  that  he  desires.    The  secretary  will  read  article  No.  2. 

[Article  No.  2  read  hy  the  secretary,] 

Bt  the  Secbetabt:     Senator  Allen. 

Bt  Senatob  Allen:  Mr,  President  and  Senators — Probably  no 
senator  on  this  floor  has  greater  reason  for  explaining  his  vote  on 
these  different  articles  of  impeachment  than  have  I.  During  the 
regular  session  of  1909,  a  session  marked  by  turmoil,  discussion  and 
fractional  strife,  growing  largely  out  of  the  question  as  to  whether  or 
not  certain  state  officials  should  have  their  official  acts  and  offices  in- 
vestigated by  a  committee  of  the  legislature,  I  voted  in  every  in- 
-stance  against  the  appointment  of  an  investigating  committee.  A 
majority  of  the  members  of  this  Senate,  Including  myself,  believed 
the  statements  made  in  behalf  of  those  officials,  that  nothing  was 
wrong  in  their  offices  and  that  the  demand  for  investigation  Was  the 
result  of  political  persecution  on  the  part  of  their  enemies. 

During  the  closing  hours  of  the  last  day  of  that  session,  a  reso- 
lution for  the  appointment  of  such  a  committee  prevailed.  Without 
application  or  notification,  I  was  appointed  a  member  of  that  com- 
mittee and  later  made  chairman  thereof. 

I  went  into  the  investigation  of  the  Insurance  department  of  the 
-state  prejudiced,  if  at  all,  in  favor  of  Mr.  Schively,  but  with  a  deter- 
mination to  do  my  full  duty  toward  him,  as  well  as  the  people  of 
the  state. 

As  progress  was  made  in  the  investigation,  it  became  apparent  to 
me  that  the  cry  of  political  persecution  was  but  the  means  adopted  to 
prevent,  if  possible,  the  official  discovery  of  Improper  practice  and  mis- 
conduct in  the  insurance  department 

Although   I  had   helped  formulate  and  signed  the  report  out  of 


Digitized  by 


Google 


S5E6  JOURNAL  OF  THS  SENATE 

which  grew  these  Impeachment  proceedings,  I  had  no  hesitancy  in 
taking  the  oath  to  sit  as  a  member  of  this  impeachment  court,  for  the 
reason  that  I  believed  my  mind  to  be  in  such  a  condition  that.  It  the 
eyldence  produced  by  the  respondent  showed  that  either  as  to  the  law 
or  the  facts  the  investigating  committee  had  made  a  mistake,  I  could 
render  an  impartial  and  Just  verdict 

There  are  three  questions  involved  in  these  impeachment  proceed- 
ings— ^three  questions  which  each  senator  must  settle  for  himself. 
These  are: 

First,  Was  Mr.  Schively,  as  deputy  insurance  commissioner,  a  state 
official,  and,  under  the  terms  of  the  constitution,  liable  to  impeach- 
ment? 

Becand,  Do  the  acts  charged  in  articles  2,  3,  4,  17.  18.  19,  20.  21,  22» 
28,  and  24  constitute  high  crimes,  misdemeanors  and  malfeasance  in 
office  as  defined  by  the  constitution? 

Third,  If  so,  have  the  charges  been  proven? 

I  have  carefully  listened  to  the  law  and  arguments  presented  by 
counsel  for  the  respondent  and  the  state,  as  well  as  the  evidence  in* 
troduced  by  both  sides,  and  I  am  satisfied  that  all  three  of  the  above 
questions  should  be  answered  in  the  affirmative. 

In  view  of  the  conclusion,  that  the  law  and  the  evidence  sustain 
the  charges  made  in  the  above  mentioned  articles,  and  in  the  hope 
and  belief  that  out  of  these  impeachment  proceedings  will  grow  on  the 
part  of  our  public  office-holders  a  greater  sensibility  of  their  responsi- 
bility to  the  people  of  the  state,  and  that  hereafter  public  office  shall 
be  more  nearly  considered  a  public  trust,  I  will  vote  guilty  to  the 
articles  above  enumerated. 

By  the  Secbetaby:     Senator  Anderson. 

By  Senatob  Andebson:  Mr.  President,  the  evidence  that  has  been 
here  presented  and  my  oath  before  this  body  is  the  only  explanation 
for  my  vote. 

By  the  Secbetaby:     Senator  Arrasmith. 

By  Senatob  Abbasmith:     Mr.  President,  I  have  no  explanation. 

By  the  Secbetaby:     Senator  Bassett. 

By  Senatob  Bassett:  I  have  sent  an  explanation  to  the  desk,. 
explaining  my  vote  on  articles  2,  3  and  4. 

By  the  Secbetaby:  [Reading.]  "Mr.  Schively  testified  that  the 
moneys  demanded  of  and  received  from  the  insurance  companies  were 
divided  equally  between  Mr.  Nichols  and  himself.  Either  was  te 
make  the  examination  of  such  companies.  Both  were  principals  in  the 
receipt  of  the  money,  and  both  Were  principals,  according  to  his  tes- 
timony, as  to  the  making  of  the  examinations,  the  division  of  the 
money,  or  the  payment  of  their  respective  expenses  in  the  making 
of  any  examination.  No  account  was  kept  of  any  such  moneys  de 
manded,  received,  divided,  and  kept.  If  anything  had  happened  to 
Mr.  Nichols  and  Mr.  Schively,  so  far  as  the  insurance  companies 
were  concerned,  the  money  was  gone  and  they  would  have  had  to- 
pay  for  another  examination.     No  account  was  ever  entered  of  the 
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name  of  any  company  that  so  paid  any  money  for  euch  purpose.  The 
examinations  were  not  made.  The  money  could  not  be  returned,  even 
if  on  hand,  because  it  is  not  known  by  which  companies  it  was  paid. 
Some  companies  have  withdrawn  from  the  State  of  Washington,  and 
if  in  existence  at  all,  are  not  doing  business  in  this  state.  There  have 
been  practically  no  examinations.  There  has  been  no  offer  to  refund 
the  money.  The  insurance  commissioner  of  this  state  wrongfully 
withholds  it  from  the  companies  that  have  not  been  examined  or  that 
have  withdrawn  from  the  state.  This  statement  is  an  explanati<Hi  of 
my  vote." 

Bt  the  Secbstabt:     Senator  Blair. 

Bt  Senatob  Blaib:  I  shall  vote  as  I  do  because  I  believe  Mr. 
Schively  took  moneys  contrary  to  the  law  made  to  govern  the  in- 
surance office,  and  kept  no  record  of  it,  and  used  it  for  his  own  use 
and  did  not  turn  it  over  to  the  state. 

Bt  the  Sbcbetaby:     Senator  Booth. 

By  Senatob  Booth:     I  have  no  explanation  to  make. 

Bt  the  Secbetabt:     Senator  Brown. 

Bt  Senatob  Bbown:  Mr.  President,  I  have  not  prepared  a  speech 
and  have  very  little  to  say  in  regard  to  this  matter.  I  have  listened 
to  the  evidence  brought  in  by  both  parties.  According  to  the  evi- 
dence of  John  H.  Schively,  I  would  have  to  vote  guilty. 

Bt  the  Secbetabt:     Senator  Bryan. 

Bt  Senatob  Bbtan:  Mr.  President,  in  arriving  at  a  conclusion  as 
to  the  guilt  or  innocence  of  the  respondent  under  the  articles  of 
impeachment  exhibited,  and  on  which  evidence  has  been  submitted, 
I  take  the  view  that  we  are  charged  with  the  duty  of  determining 
whether  or  not  John  H.  Schively  has  been  guilty  of  such  crimes  or 
misdemeanors  in  connection  with  the  matters  charged  in  the  articles 
exhibited  as  to  render  him  unfit  and  unworthy  to  hold  the  office  of 
insurance  commissioner  of  the  State  of  Washing^ton. 

If  from  the  evidence  and  under  the  law  of  the  civilized  world,  as 
defined  by  the  coznmon  law,  or  the  statutes  of  the  State  of  Washington^ 
it  has  been  shown  in  this  trial  that  the  respondent  has  committed  any 
crime  or  misdemeanor,  which  is  charged  in  these  articles,  and  it  is  of 
such  a  nature  as  to  show  his  disqualification  for  the  office  he  now 
holds,  I  conceive  it  to  be  my  duty  to  find  him  guilty  and  by  that  vote 
to  remove  him  from  his  office;  otherwise,  I  am  to  vote  not  guilty. 

According  to  my  view,  it  is  immaterial  to  the  determination  of  this 
action  whether  the  respondent  was  an  officer  of  the  State  of  Washing- 
ton at  the  time  of  the  commission  of  the  offense  charged.  It  appears 
from  the  evidence  in  this  case  that  the  legislature  was  first  appraised 
of  the  alleged  wrongdoing  of  the  respondent  a  few  weeks  after  he 
assumed  the  duties  of  the  office  of  insurance  commissioner  of  this 
state.  If  the  contention  of  the  defense  to  the  effect  that  this  Senate 
is  powerless  to  impeach  an  officer  for  any  act  not  committed  subse* 
Quent  to  his  election  to  the  office  from  which  it  is  sought  to  impeach 
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him  is  tenable,  then,  indeed,  the  State  of  Washington  is  left  in  an 
awkward  and  pitiable  condition  in  this  instance. 

A  man  has  been  elected  and  has  assumed  the  duties  of  state  in- 
surance commissioner  who,  by  his  own  admissions  on  the  stand  in 
this  case,  had  Just  prior  to  his  election  wrongfully  received  an  in- 
definite sum  of  money  from  various  insurance  companies,  and  ap- 
propriated the  money  to  his  own  use;  has  defrauded  the  people  of 
the  state  by  allowing  such  insurance  companies  to  conduct  business 
in  this  state  under  absolute  immunity  from  examination. 

It  is  gratifying  to  know  that  under  the  constitution  and  under  the 
precedents  in  impeachments  we  have  the  right,  and  it  Is  our  duty,  to 
impeach  the  respondent  if  he  has  committed  any  of  the  impeachable 
acts  complained  of,  either  while  in  office  or  out  of  office. 

Having  these  views  as  to  the  jurisdiction  and  duty  of  the  Senate, 
sitting  as  a  court  of  impeachment  in  this  matter,  and  the  truth  of 
the  facts  charged  in  the  articles  having  been  established  by  the  evi- 
dence and  by  the  admissions  of  the  respondent,  except  as  to  the 
perjury  charge,  I  shall  vote  "Guilty."  I  do  not  believe  the  perjury 
charge  has  been  established  beyond  a  reasonable  doubt,  and  the  re- 
spondent  being  bound  over  to  answer  under  that  charge  in  the  superior 
court  of  Spokane  county,  I  shall  vote  not  guilty  as  to  that  charge. 

Bt  ths  Secbetaby:     Senator  Cameron. 

Bt  Senator  Cameron:  Mr.  President,  I  have  no  explanation  to 
make  in  regard  to  how  I  am  to  vote. 

Bt  the  Secbetaby:     Senator  Cotterill. 

By  Senator  Cottebiix:  Mr.  President  and  Fellow  Senators — In 
giving  Judgment  upon  the  articles  of  impeachment  now  presented  for 
decision,  I  desire  to  present  and  enter  upon  the  record  some  of  the 
reasons  which  compel  the  verdict  I  must  render.  This  explanation  will 
apply  generally,  but  is  now  specifically  directed  to  articles  2,  3,  4,  and 
16. 

Throughout  practically  the  entire  twenty  years  of  his  residence 
in  this  state  I  have  enjoyed  and  maintained  a  continuous,  unbroken 
friendship  with  the  respondent  in  this  case.  Upon  his  denial,  I 
discredited  and  dismissed  the  general  assertions  and  attacks  made 
during  the  primary  campaign  last  year,  attributing  them  to  the  pre- 
judice and  hostility  of  factional  opponents.  During  the  regular  ses- 
sion of  the  legislature,  I  supported  every  effort  which  led  finally  to 
the  appointment  of  the  Joint  investigating  committee,  considering  it 
to  be  no  less  a  matter  of  Justice  to  Mr.  Schively  than  to  the  State  of 
Washington.  It  was  my  belief  that  the  work  of  such  a  committee, 
by  a  sifting  inquiry,  would  either  crystallize  and  confirm  or  scatter 
and  dismiss  that  which  up  to  that  time  was  idle  rumor  or  unsupported 
charges.  When  that  committee  reported  to  the  extraordinary  legis- 
lative session,  I  regarded  its  report  as  in  the  nature  of  a  presentment 
by  a  grand  Jury,  and  opposed  every  suggestion  of  acting  upon  it  which 
did  n6t  afford  to  Mr.  Schively  the  trial  provided  for  such  cases  by  the 
constitution  of  the  state.    I  have  at  all  times  and  on  every  occasion 
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Insisted  upon  and  aided  to  secure  for  this  respondent  that  which  he 
had  a  right  to  have  and  has  now  received — a  full  and  fair  trial,  with 
every  opportunity  to  make  his  defense  and  to  be  heard  in  his  own 
behalf. 

I  must  now  discharge  the  solemn  duty  imposed  by  the  oath  ad- 
ministered to  and  taken  by  me,  '\o  do  impartial  Justice  according  to 
the  constitution  and  the  laws  and  according  to  the  law  and  the 
evidence."  These  four  articles  of  impeachment,  eliminating  all  other 
evidence  upon  them  save  that  of  Mr.  Schively  himself,  have  established 
beyond  question  that  in  his  official  capacity  Mr.  Schively  demanded 
and  received,  as  a  condition  necessary  and  precedent  to  the  entrance  of 
certain  insurance  companies  to  do  business  in  this  state,  large  fees 
not  authorized  by'  law;  that  these  fees  were  exacted  under  color  of 
office  as  an  advance  examination  fee  or  flat  rate,  which  was  a  depart- 
mental system  or  policy;  that  these  fees  were  divided  between  Mr. 
Nichols  and  Mr.  Schively,  upon  their  receipt,  and  no  account,  either 
official  or  private,  kept  of  them;  that  no  examinations  were  ever  made 
in  any  of  the  instances  referred  to  in  these  articles,  nor  in  the  ten 
or  eleven  other  instances  introduced  as  corroborative  evidence  of 
the  system;  that  in  several  of  the  cases  the  companies  have  with- 
drawn from  the  state  and  their  money  has  not  been  returned,  except  in 
the  single  Lebo  case  (article  2),  and  then  only  after  a  legal  demand 
had  been  made  and  suit  threatened.  The  only  attempt  at  defense 
from  this  admitted  state  of  facts  is  the  placing  of  responsibility  upon 
his  superior  officer,  Samuel  H.  Nichols,  and  their  common  reliance 
upon  the  advice  of  the  attorney  general.  Without  discussing  the  in- 
formal unwritten  character  of  this  alleged  advice,  evolved  from  the 
hazy  memory  of  the  ex-attorney  general,  given  at  least  two  years 
after  the  practices  sought  to  be  justified  by  it  had  been  in  vogue,  but 
giving  to  these  two  technical  legal  defenses  their  full  force  and  effect, 
I  am  confronted  with  the  fact  that  they  were  absolutely  negatived  and 
cast  aside  by: 

First,  The  division  of  the  money  between  Nichols  and  Schively  and 
appropriation  to  their  private  accounts; 

Second,  The  failure  to  make  or  keep  any  accounting  of  fees  which, 
under  any  interpretation,  were  trust  funds  received  for  a  particular 
public  purpose  by  public  officials;  and. 

Third,  The  failure  to  either  make  the  examinations  or  return  the 
money  before  the  expiration  of  the  tenure  of  office,  beyond  which 
neither  Mr.  Nichols  or  Mr.  Schively  had  any  assurance  of  their 
ability  or  authority  in  the  matter. 

If  such  actions  be  not  crimes  or  misdemeanors  or  malfeasance  in 
office,  then  the  words  have  no  meaning  in  law  or  in  fact  If  it  be 
not  extortion,  or  unjust,  arbitrary  and  oppressive  conduct,  to  demand, 
to  receive,  to  fail  to  give  consideration  for,  to  fail  to  make  accounting 
for  or  return  such  fees  exacted  under  color  of  office,  but  rather  to 
divide  and  personally  appropriate  such  moneys,  then  language  is  a 
useless  gift. 
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To  declare  this  respondent  not  guilty  upon  these  charges  would  be  to 
declare  that  these  actions  admitted  by  Mr.  Schlyely  are  Justified,  are 
officially  honest,  are  in  accordance  with  law. 

Mr.  President  and  gentlemen,  not  even  my  long-time  friendship  tor 
the  respondent,  and  the  intense  sympathy  for  his  family  which  draws 
heavily  upon  my  heartstrings,  could  Justify  such  a  declaration.  The 
State  of  Washington  will  live  when  John  H.  Schively  and  the  members 
of  this  Senate  are  gone  and  forgotten,  and  the  verdict  which  we 
shall  render  upon  the  law  and  the  evidence  will  be  a  part  of  the 
records  of  our  state,  to  go  on  and  on  through  all  history. 

For  a  century  and  a  quarter  self-government  under  a  democratic 
republic  has  been  on  trial  in  America.  The  final  test  of  the  endurance 
of  our  free  Institutions  is  integrity  in  official  life.  We  are  now  squarely 
confronted  with  the  startling  doctrine  that  official  dishonesty,  official 
plunder,  official  extortion,  can  be  protected  behind  the  technical  de- 
fenses of  a  broad  Interpretation  of  law,  and  be  beyond  the  Jurisdiction 
of  human  tribunals.  If  so,  then  let  me  say,  in  the  language  of 
another,  spoken  under  circumstances  like  our  own,  "Then  the  tidal 
wave  of  corruption  will  soon  engulf  us  in  its  foam  and  its  raging 
and  the  dark  stain  upon  the  history  of  this  state  will  not  be  washed 
away  in  a  hundred  years." 

Under  the  oath  I  have  taken,  my  answer  to  the  question  upon 
these  articles  must  be  guilty. 

Bt  the  Secbetaby:     Senator  Cox. 

Bt  Senator  Ck>x:  Mr.  President,  the  explanation  sent  in  by  Sena- 
tor Bassett  has  my  name  signed  to  it,  and  my  explanation  will  be  the 
same  as  that  of  Senator  Bassett. 

By  the  Secbetaby:     Senator  Davis. 

By  Senator  Davis:  Mr.  President,  my  duty  under  the  oath  taken 
and  my  conscientious  interpretation  of  the  evidence  Is  the  explanatioa 
of  my  vote  on  each  article  of  impeachment 

By  the  Secbetaby:     Senator  Eastham. 

By  Senatob  Eastham:  Mr.  President,  I  have  no  explanation  to 
offer  for  my  vote. 

By  the  Secbetaby:     Senator  Falconer. 

By  Senatob  Falconer:  Mr.  President  and  senators,  I  shall  answer 
the  roll  call  when  the  secretary  calls  my  name,  and  vote  according  to 
the  law  and  the  evidence. 

By  the  Secbetaby:     Senator  Fatland. 

By  Senatob  Fatland:  Mr.  President,  I  shall  answer  when  the  roll 
is  called,  and  my  vote  will  be  based  upon  what  has  seemed  to  me 
during  this  trial  to  have  been  borne  out  by  the  evidence  and  the 
law. 

By  the*  Secbetaby:     Senator  Fishback. 

By  Senatob  Fishback:  Mr.  President,  as  a  member  of  the  inves- 
tigating committee,  I  should  very  much  have  liked  to  have  been 
excused  from  participating  in  this  trial.  I  saw  no  way  by  which  this 
could  be  done.    I  took  the  oath;  I  have  listened  attentively  to  every 
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word  spoken  by  counsel  on  both  sides,  to  all  the  evidence  that  has 
been  given,  and  I  shall  vote  to  the  best  of  my  knowledge  and  belief 
according  to  the  evidence  that  has  been  given.  In  regard  to  this 
particular  article  No.  2,  which  is  now  before  us,  I  feel  that  Mr. 
Schively  made  a  great  mistake  in  the  position  that  he  took,  but,  hav- 
ing refunded  the  money,  I  am  going  to  give  him  the  benefit  of  the 
doubt,  and  on  this  particular  article  I  shall  vote  not  guilty. 

Bt  the  Secbetary:     Senator  Hutchinson. 

Bt  Senator  Hutchinson:  Mr.  President,  when  my  name  is  called 
I  shall  vote  as  my  convictions  tell  me.  I  have  a  protest  against  this 
investigation  as  it  was  carried  on,  which  I  desire  to  have  read  when  I 
vote,  if  I  can  have  it  read  after  I  have  voted.  If  not,  I  would  like  to 
have  it  read  now. 

By  the  President:  The  chair  is  of  the  opinion  it  should  be  read 
at  this  time. 

By  Senator  Hutchinson:  Mr,  President  and  Gentlemen  of  the 
Senate — I  protest  against  the  investigation  of  the  various  offices  of 
the  state  as  it  has  been  conducted,  for  the  reason  that  it  has  been 
largely  under  the  direction  of  the  acting  governor,  M.  B.  Hay,  who, 
to  my  mind,  is  a  political  faker.  I  say  so  advisedly,  and  I  call  your 
attention  to  the  fact  that  notwithstanding  there  were  charges  against 
the  board  of  control,  the  governor  reappointed  a  member  of  that 
board  for  a  period  of  six  years,  previous  to  an  investigation  of  those 
charges;  and  for  the  further  reason  that  the  acting  governor  has 
sent  for  and  written  to  members  of  this  Senate,  asking  them  to  vote 
for  a  direct  primary  bill  for  the  election  of  persons  to  fill  vacancies 
in  the  different  offices,  but  he  has  not  called  those  same  men  to  his 
office;  neither  did  he  write  to  them  when  the  question  of  the  direct 
primary  for  the  supreme  judges  was  before  the  Senate,  when  his 
Influence  might  have  gotten  the  one  vote  which  was  needed  to  pass  the 
bill. 

I  protest  against  it  further,  for  the  reason  that  it  is  a  well-known 
fact  that  the  powers  which  direct  the  administration  are  after  John  H. 
Schively  and  after  Mr.  Ross,  the  state  land  commissioner.  I  want 
to  say  here  and  now  that  should  either  of  those  men  be  proven  guilty, 
I  stand  ready  to  vote  "Aye"  on  their  conviction,  but  I  cannot  overlook 
the  fact  that  this  investigation  has  degenerated  into  the  persecution  of 
those  two  men,  and  while  I  shall  vote  aye  should  either  of  them  be 
proven  guilty,  I  deplore  the  fact  that  others  who  have  defrauded  the 
state  are  not  being  prosecuted. 

I  again  call  the  attention  of  the  Senate  to  the  fact  that  I  hava 
voted  aye  on  every  action  for  an  investigation  committee,  but  I  wanted 
an  honest  investigation  of  all.  and  not  the  persecution  of  one  or  two. 
I  ask  the  people  to  read  the  report  of  the  legislative  committee  sub 
mitted  to  the  special  session  of  the  legislature,  June  23d,  1909. 

Bt  the  Secretary:     Senator  Huxtable. 

By  Senator  Huxtable:     I  have  no  apoligies  to  offer. 

By  the  Secretary:     Senator  Kline. 
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By  Senatob  Kline:     Mr.  President,  I  have  no  explanation. 

Bt  the  Seckbtabt:     Senator  Knickerbocker. 

By  Senator  Knickebbockeb:     Mr.  President,  not  now. 

By  the  Secbetaby:     Senator  McGregor. 

By  Senator  McGbegob:     No  explanation. 

By  the  Secbetaby:     Senator  McGowan. 

By  Senatob  McGowan:  Mr.  President,  I  have  no  explanation  to 
offer  as  to  my  vote  on  article  No.  2. 

By  the  Secretakv:     Senator  Metcalf. 

By  Senator  Meicalf:  Mr.  President,  I  am  prepared  to  vote  on 
article  No.  2  without  offering  any  explanation. 

By  the  Secbetaby:     Senator  Myers. 

By  Senator  Myers:  Mr.  President.  I  don't  care  to  make  any  ex- 
planation of  my  vote  on  this  article. 

By  the  Secretary:     Senator  Minkler. 

By  Senator  Minkler:     Mr.  President,  I  have  no  explanation. 

By  the  Secretary:     Senator  Paulhamus. 

By  Senator  Paulhamus:     I  have  no  explanation. 

By  the  Secbetaby:     Senator  Piper. 

By  Senatob  Pipeb:     Mr.  President,  I  have  no  explanaticm. 

By  the  Secbetaby:     Senator  Poison. 

By  Senatob  Polson:     Mr.  President,  I  have  no  explanation. 

By  the  Secretary:     Senator  Potts. 

By  Senator  Potts:     Mr.  President,  I  have  no  explanation. 

By  the  Secbetaby:     Senator  Presby. 

By  Senatob  Pbesby:  Mr,  President  and  Gentlemen  of  the  Senate— 
During  the  trial  of  this  impeachment  there  has  been  but  one  ques- 
tion that  has  arisen  regarding  the  several  charges  of  extortion  in  the 
articles  of  impeachment  which  has  occasioned  me  any  doubt,  and  that 
is  a  question  of  law — ^not  of  evidence.  It  goes  to  the  jurisdiction  of 
this  Senate  sitting  as  a  court  of  impeachment,  and  whether  its  power 
under  the  constitution  of  this  state  will  render  legal  any  Judgment 
against  the  respondent  attaching  to  those  articles  of  impeachment 
This  question  is  whether  the  respondent  at  the  time  of  the  alleged 
offenses  was  a  state  officer,  in  contemplation  of  the  constitution.  I 
have  given  the  discussion  of  this  question  close  attention  and  have 
made  a  personal  research  into  the  law,  and  I  am  satisfied  that  at  the 
time  of  the  commission  of  these  offenses  the  respondent  was  not  sucb 
officer,  but,  in  law,  an  agent  for  his  principal.  He  had  no  investment 
or  tenure  of  office,  and  could  appoint  no  deputy.  Had  his  principal 
died,  his  deputyship  would  have  expired.  He  was  an  ordinary  deputy— 
not  a  state  officer — and,  therefore,  cannot  legally  be  impeached  upon 
those  charges.  For  this  reason  only  I  shall  vote  not  guilty  on  these 
charges. 

By  the  Secbetaby:     Senator  Roberts. 

By  Senatob  Robebts:     Mr.  President,  I  have  no  explanation. 

By  the  Secbetaby:     Senator  Rosenhaupt 

By  Senatob  Rosenhaupt:     Mr.  President,  my  explanation  is  the  one 
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already  read,  which  is  signed  by  Senators  Bassett  and  Cox  and  my- 
self. 

Bt  the  Secbetaby:     Senator  Rydstrom. 

By  Setvatob  Rydstbom:  Mr.  President,  as  to  article  2,  the  money 
was  returned,  and  for  that  reason  I  shall  vote  not  guilty. 

By  the  Secbetaby:     Senator  Smith. 

By  Senatob  Smith:  Mr.  President,  I  have  no  explanation  to  make 
on  my  vote. 

By  the  Secbetaby:     Senator  Smithson. 

By  Senatob  Smithson:     I  have  no  explanation  to  make  of  my  vote. 

By  the  Secbetaby:     Senator  Stevenson. 

By  Senatob  Stevenson:  Mr.  President,  the  explanation  of  my 
vote  on  article  2  is  with  the  secretary. 

By  the  Secbetaby:  [Receding.]  "Mr.  President  and  Senators — I 
regard  Mr.  John  H.  Schively  as  having  been  a  public  official  since  his 
appointment  as  deputy  insurance  commissioner,  and  that  as  a  public 
officer  he  exceeded  his  authority  and  was  guilty  of  an  attempt  at  ex- 
tortion when  he  represented  to  Mr.  Lebo  that  the  price  of  admission 
for  insurance  companies  was  any  amount  beyond  that  prescribed  by 
statute,  and  that  he  was  guilty  of  extortion  when  he  settled  on  a 
basis  of  $235  for  the  admission  of  the  Commercial  Fire  Insurance 
Company,  of  Texas,  and  the  Southern  National  Fire  Insurance  Com- 
pany, of  the  same  state,  although  the  evidence  shows  that  he  re- 
ceived but  $174.00  in  cash  and  $300  in  notes,  all  of  which  were  sub- 
sequently returned.  I  am  of  the  opinion  that  the  settlement  shows 
an  attempt  on  the  part  of  John  H.  Schively  to  extort  an  unreasonable 
and  extortionate  fee  unwarranted  by  law.  This  is  the  explanation  of 
my  vote  on  article  No.  2. 

By  the  Secbetaby:     Senator  Stewart. 

By  Senatob  Stewabt:  Mr.  President,  John  Schively  is  one  of  my 
warmest  personal  friends,  but  on  my  oath  as  a  senator  I  shall  vote 
guilty  on  some  of  the  articles.  In  article  2,  however,  I  will  vote  not 
guilty,  as  the  fact  the  money  was  returned  to  Mr.  Lebo  showed  to  some 
extent,  at  least,  an  effort  to  return  money  collected  which  was  not 
earned.  On  many  of  the  other  articles,  however,  I  shall  be  compelled 
by  the  evidence  as  I  have  heard  it,  to  vote  guilty,  as  I  deem  them 
proven.  On  article  25,  in  which  perjury  is  charged,  I  shall  vote  not 
guilty,  as  I  do  not  think  the  charge  proven,  as  it  should  be,  beyond  the 
shadow  of  any  dombt 

By  the  Secbetaby:     Senator  Whitney. 

By  Senatob  Whitney:     Mr.  President,  I  have  ho  explanation. 

By  the  Secbetaby:     Senator  Williams. 

By  Senatob  Williams  :  In  casting  my  vote,  as  I  will,  of  not 
guilty  to  this  article  of  impeachment  No.  2,  and  to  all  the  other 
articles,  I  want  to  say  in  explanation  of  it  that  I  feel  myself  in  duty 
bound  to  be  governed  by  my  oath.    If  I  understand  the  oath  I  took« 
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I  swore  I  would  try  this  case  on  the  law  and  the  evidence,  and  in 
taking  that  oath  I  do  not  see  how  I  can  do  so  if  I  allow  myself  to 
use  anything  but  the  law  and  evidence  that  has  been  given  in  this 
case  to  base  my  verdict  on.  From  the  law  that  has  been  read  by 
both  sides,  I  am  satisfied  that  Mr.  Schively  was  not  a  public  officer  in 
the  State  of  Washington  until  he  took  his  present  office  in  January. 
And  I  understand  also  from  the  law  that  the  managers  give  us  that  I 
cannot  impeach  a  man  for  something  he  did  when  he  was  not  an 
officer;  but,  besides  this  law,  as  read  by  Mr.  Lee  and  Mr.  Schively's 
attorney,  and  the  testimony,  I  am  convinced  in  my  own  mind  that 
what  money  was  collected,  either  for  examination  or  after  examina- 
tions, on  the  flat  basis  of  $200,  was  done  under  a  belief  by  Mr. 
Nichols  and  Mr.  Schively  that  it  was  legal  to  do  so.  Instead  of  an 
itemized  statement,  under  the  advice  that  the  attorney  general  had 
given  them.  It  seems  to  me  that  it  is  conceded  that  this  man  is 
entitled  to  a  reasonable  doubt  in  this  trial,  the  same  as  in  aiiy  other, 
and  that  if  I  follow  my  oath  to  try  him  fairly  and  Impartially,  this 
evidence  Is  not  enough  to  prevent  a  doubt  of  an  honest  intention  by 
him  to  follow  the  law.  These  are  the  reasons,  Mr.  President  and 
fellow  members  of  the  Senate,  why  I  vote  not  guilty. 

Bt  the  Secbetabt;     Mr.  President 

Bt  the  President:     No  explanation. 

Bt  the  Pbesibent:     The  secretary  will  call  the  roll. 

Bt  the  Secbetabt:  Mr.  Senator,  how  say  you,  is  the  defendant, 
John  H.  Schively,  insurance  commissioner  of  the  State  of  Washington, 
guilty  or  not  guilty  of  the  offense  charged  in  this  article? 

Bt  Senator  Hutchinson:  Mr.  President,  I  only  heard  two  of  these 
articles  tried.  I  am  prepared  to  vote  on  them,  but  do  I  have  to  vote 
on  the  ones  I  did  not  hear? 

Bt  the  Pbbsident:  That  will  be  for  the  determination  of  the 
Senate. 

Bt  Senatob  Hutchinson:  I  heard  articles — the  evidence  on  ar- 
ticles 24  and  25,  and  am  prepared  to  vote  on  them,  but  I  was  not  here 
on  the  others,  and  I  could  not  be  here. 

Bt  the  Pbesident:  It  Is  a  question  for  the  Senate  to  decide. 
Shall  Senator  Hutchinson  be  excused  from  voting  on  article  No.  2?  It 
would  require  a  two-thirds  vote  on  the  part  of  the  Senate  to  excuse 
Senator  Hutchinson. 

Bt  Senatob  Paulhamus:  Mr.  President,  I  move  that  the  senator 
be  compelled  to  vote.    He  is  not  excused. 

Bt  Senatob  Allen:     I  second  the  motion. 

Bt  the  President:  It  is  moved  and  seconded  that  Senator  Hutchin- 
son be  not  excused.  As  many  as  are  in  favor  of  the  motion  will  say 
"Aye";  those  opposed,  "No."    The  ayes  have  it 

Bt  Senator  Hutchinson:  On  all  those  articles  I  did  not  hear.  I 
shall  vote  not  guilty. 

[Roll  call  on  article  No.  £.] 

Voting  guilty:     Senators  Allen,  Anderson,  Arrasmlth,  Bassett,  Blair. 
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Brown,  Bryan,  Cotterill,  Cox,  Davis,  Falconer,  Fatland,  Metcalf,  Myers, 
Paulhamus,  Poison,  Stevenson — 17. 

Voting  not  guilty:  Senators  Booth,  Cameron,  Eastham,  Fishback, 
Hutchinson,  Huxtable,  Kline,  Knickerbocker,  McGregor,  McGowan, 
Minkler,  Piper,  Potts,  Presby,  Roberts,  Rosenhaupt,  Rydstrom,  Smith, 
Smithson,  Stewart,  Whitney,  Williams,  Mr.  President^23. 

Absent  or  not  voting:     Senators  Graves,  Nichols — 2. 

Bt  the  Secretaby:  Mr.  President,  on  article  2  the  vote  stands, 
guilty  17,  not  guilty  23. 

Bt  the  President:  The  defendant,  therefore,  stands  acquitted 
under  article  No.  2. 

By  the  President:     The  secretary  will  read  article  No.  3. 

[Article  No.  S  read.} 

By  the  President:  Does  the  Senate  desire  to  pursue  the  same 
course  we  did  on  the  previous  article — to  call  the  roll  and  let  each 
senator  arise  and  explain  if  he  desires,  as  his  name  is  called? 

During  the  roll  call  on  article  No.  8  the  follo¥ring  explana- 
tions were  offered: 

By  Senator  Knickerbocker:  Mr.  President,  at  this  time  I  de- 
sire to  explain  my  vote  upon  the  guilt  or  innocence  of  respondent 
under  article  No.  3.  The  same  explanation  will  apply  with  almost 
equal  force  to  all  of  the  articles  preceding  article  No.  26. 

It  is  contended  by  the  honorable  board  of  managers  and  their 
counsel  that  this  is  a  political  trial,  a  proceeding  to  remove  an  official 
alleged  to  be  corrupt  and  unworthy,  as  distinguished  from  a  trial  in  the 
ordinary  course  of  law,  and  this  impeachment  court  has  practically 
upheld  that  contention.  No  attempt  has  been  made  to  introduce  even  a 
scintilla  of  evidence  that  the  office  of  insurance  commissioner  has  not 
been  well  managed  since  the  respondent  became  the  official  head  of 
that  office.  This  and  other  charges  allege  that  respondent  as  deputy 
insurance  commissioner  collected  examination  fees  in  advance;  that 
in  some  instances  no  examinations  have  been  made,  and  that  in  other 
instances  the  traveling  and  other  actual  expenses  in  making  such 
examinations  were  less  than  the  examination  fees  paid  in  advance.  I 
am  not  prepared  to  say  that  the  charging  of  an  examination  fee  in 
advance  was  a  bad  departmental  rule  under  the  laws  that  existed  at 
the  time  of  the  alleged  offense  specified  in  the  several  articles  pre- 
ceding article  No.  26,  but  I  do  think  that  the  advance  examination 
fees  should  have  been  set  aside  as  a  special  fund,  to  be  used  only  for  the 
payment  of  actual  expenses  in  making  examinations.  However,  it 
appears  that  all  of  these  advance  examination  fees  were  collected 
when  Sam  Nichols  was  secretary  of  state,  and  ex-offlcio  insurance  com- 
missioner. I  am  satisfied  that  the  weight  of  authority  sustains  the 
contention  of  respondent,  that  respondent  was  not  a  public  officer  at 
the  time  of  the  commission  of  the  alleged  offenses.  I  am  also  satisfied 
that  under  the  provisions  of  our  state  constitution  Mr.  Schively,  when 
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deputy  Insurance  commissioner,  could  not  be  impeached,  for  the  reason 
that  he  was  not  then  a  state  officer,  and  that  the  fact  that  he  has 
since  been  elected  insurance  commissioner  does  not  now  render  him 
liable   to  impeachment  for  acts  committed   as  such   deputy. 

In  the  case  of  the  State  of  Washington  ex  rel.  Stearns  v.  Smith, 
reported  in  the  6th  Washington,  page  496,  which  was  a  proceeding  in 
mandamus  to  require  respondent,  as  ex-treasurer  of  the  board  of 
regents  of  the  Agricultural  College,  to  turn  over  certain  moneys 
alleged  to  be  in  his  possession  to  his  successor  in  office,  the  relator, 
our  supreme  court,  speaking  through  Judge  Stiles,  said: 

Sec.  4,  Art.  4,  of  the  constitution  confers  upon  this  court  original 
Jurisdiction  in  mandamus  as  to  all  state  officers,  and  the  only  question 
to  be  determined  upon  the  demurrer  is  as  to  whether  the  respondent 
is  a  state  officer  within  the  meaning  of  the  section  mentiond. 

As  a  general  rule,  the  term  "state  officer*'  is  only  applied  to  those 
superior  executive  officers  who  constitute  the  heads  of  the  executive 
departments  of  a  state.  The  constitution  does  not  in  terms  say  who 
the  state  officers  shall  be,  but  it  is  noticeable  that  the  third,  or  executive, 
article,  which  is  devoted  entirely  to  these  superior  officers  of  the  state, 
closes  with  paragraph  25,  wherein  it  is  first  provided  that  no  person 
excepting  a  citizen  of  the  United  States  and  a  qualified  elector  of  this 
state  shall  be  eligible  to  hold  any  state  office,  and  also  that  the  com- 
pensation for  state  officers  shall  not  be  increased  or  diminished  during 
the  term  for  which  they  have  been  elected.  As  used  in  this  connec- 
tion, the  framers  of  the  constitution  evidently  had  in  mind  only  the 
officers  for  which  article  3  provided.  Again,  in  article  3  of  the  con- 
stitution, the  second  section  provides  that  the  governor  and  other  state 
and  Judicial  officers,  except  Judges  and  Justices  of  courts  not  of  record, 
shall  be  liable  to  impeachment;,  and  the  third  section  provides  that  all 
officers  not  liable  to  impeachment  shall  be  subject  to  removal  for  mal- 
feasance in  office  in  such  manner  as  may  be  provided  by  law.  If  state 
officers  should  be  taken  to  include  all  officers  who  have  to  do  with  the 
state's  business,  officers  of  all  grades  would  be  subject  to  removal  by 
impeachment  only,  and  there  would  be  no  use  of  paragraph  3.  But  it 
is  a  matter  of  general,  as  well  as  legal  knowledge,  that  impeachments 
do  not  lie  against  any  but  the  superior  officers  of  a  state,  and  that  it  is 
usually  limited  to  the  executive  and  to  the  Judiciary,  and  this  was  the 
intention  in  this  article. 

The  authority  which  I  have  Just  cited  seems  to  squarely  sustain  the 
conclusions  which  I  have  Just  announced.  The  evidence  fairly  aetab- 
lishes  the  fact  that  at  all  times  Sam  Nichols  was  the  head  of  and 
controlled  the  policies  of  the  insurance  department.  Again,  this  is 
to  a  certain  extent  a  political  trial.  The  question  is  not,  ho^rever, 
whether  this  Senate  would,  if  given  the  power,  elect  Mr.  Schirely  to  the 
office  of  insurance  commissioner.  It  is  a  matter  of  common  knowledge 
that  these  same  charges  were  widely  published  throughout  this  state 
during  the  summer  and  fall  of  1908,  and  the  facts  charged  then  and 
proved  here  were  not  denied  by  the  respondent  at  that  time.  No^ 
withstanding  these  charges,  the  respondent  received  at  the  September 
primaries  a  majority  of  first  choice  votes  cast  over  his  three  re- 
publican opponents  and  received  a  majority  of  nearly  50,000  at  the 
genera]  November  election.    In  the  light  of  these  facta,  it  would 
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that  the  Senate  might  well  hesitate  before  voting  the  respondent 
suilty.  For  these  reasons  I  intend  to  vote  not  guilty  upon  article  No. 
3. 

Bt  Senator  Myers:  Mr.  President,  I  have  always  admired  the 
genial  personality  of  Mr.  John  H.  Schively,  since  I  have  known  him, 
and  up  to  this  hour  I  bear  him  no  ill  will.  I  am  responsible  to  the 
people  of  my  district  and  to  the  State  of  Washington  and  to  my  God, 
under  the  oath  J  have  taken  here,  to  decide  this  case  according  to  the 
testimony  and  evidence  given.  I  have  been  near  the  battle  here,  and 
I  have  been  in  close  proximity  to  all  of  the  testimony.  I  have  been  in 
my  seat  all  of  the  time  during  this  tedious  trial.  I  have  watched  every 
gesture  and  every  word  from  respondent's  counsel  and  from  counsel 
for  the  state.  I  have  scrutinized  carefully  the  demeanor  of  every  wit- 
ness, and,  Mr.  President,  in  the  face  of  all  of  this  evidence  and  of  all  of 
the  testimony,  I  must  declare  my  vote  as  against  Mr.  Schively  in  every 
instance,  except  article  No.  26. 

Bt  Sbnatob  Rydstbom:  Mr.  President,  article  No.  8  charges  the  col- 
lection of  $100  for  the  examination  of  a  Boston  Company.  I  do  not 
consider  $100  to  be  excessive,  and  for  that  reason  I  shall  vote  not 
guilty. 

By  Senator  Hutchinson:  I  desire  to  reiterate  what  I  said  before — 
that  I  shall  vote  no  on  every  article  that  I  did  not  hear. 

By  Senator  Piper:  Mr.  President,  I  would  like  to  have  the  secre- 
tary read  my  explanation. 

By  the  Secretary:  By  Senator  Piper:  "Courts  of  impeachment  are 
created  for  the  purpose  of  reaching  those  in  the  seats  of  the  mighty 
who  cannot  be  removed  from  official  authority  by  trial  in  our  ordinary 
courts.  This,  at  least,  is  my  opinion,  formed  by  reading  the  proceed* 
ings  of  other  impeachment  trials,  and  confirmed  by  authorities  cited 
in  this  trial.  It  would  be  ridiculous  to  assume  that  a  man  employed  by 
a  state  official,  as  was  Schively  by  Nichols,  and  subject  to  removal  at 
the  will  of  the  employer,  should  be  brought  before  a  court  of  impeach* 
ment." 

[Roll  call  on  article  No.  5.] 

Voting  guilty:  Senators  Allen,  Anderson,  Arrasmith,  Bassett,  Blair, 
Booth,  Brown,  Bryan,  Cameron,  Cotterill,  Cox,  Davis,  Falconer,  Fat- 
land,  Fishback,  McGregor,  Metcalf,  Myers,  Paulhamus,  Poison,  Rosen* 
haupt,  Smithson,  Stevenson,  Stewart — 24. 

Voting  not  guilty:  Senators  Eastham,  Hutchinson,  Huxtable,  Kline, 
Knickerbocker,  McGowan,  Mlnkler,  Piper,  Potts,  Presby,  Roberts,  Ryd* 
Strom,  Smith,  Whitney,  Williams,  Mr.  President—16. 

Absent  or  not  voting:     Senators  Graves,  NicholB^2. 

By  the  Secretary:  Mr.  President,  the  vote  on  article  8  stands, 
guilty  24,  not  guilty  16. 

By  the  President:  The  defendant,  therefore,  stands  acquitted 
under  article  No.  8. 

By  the  President:     The  secretary  will  read  article  No.  4. 

[Article  No.  4  read  by  the  eecretary.] 
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Bt  the  President:  Are  there  any  explanations  to  be  offered  on 
article  No.  4?    If  not,  the  secretary  will  call  the  roll. 

By  the  Secbetaby:  Mr.  Senator,  how  say  you,  is  the  defendant, 
John  H.  Schively,  insurance  commissioner  of  the  State  of  Washington, 
guilty  or  not  guilty  of  the  offense  charged  in  this  article? 

[Roll  call  on  article  No,  4-} 

Voting  guilty:  Senators  Allen,  Anderson,  Arrasmith,  Bassett,  Blair, 
Booth,  Brown,  Bryan,  Cameron,  Cotterill,  Cox,  Davis,  Falconer,  Fat- 
land,  Flshback,  McGregor,  Metcalf,  Myers,  Paulhamus,  Polscm,  Roaen- 
haupt,  Rydstrom,  Smithson,  Stevenson,  Stewart — ^25. 

Voting  not  guilty:  Senators  Eastham,  Hutchinson,  Huxtable,  Kline, 
Knickerbocker,  McOowan,  Minkler,  Piper,  Potts,  Presby,  Roberta,  Smith, 
Whitney,-  Williams,  Mr.  President-^IB. 

Absent  or  not  voting:     Senators  Graves,  Nichols — 2. 

By  the  Secretabt:  Mr.  President,  the  vote  on  article  No.  4  stands, 
guilty  26,  not  guilty  15. 

By  the  President:  The  defendant,  therefore,  stands  acquitted 
under  article  No.  4. 

By  the  President:  Article  No.  17  is  the  next  article.  The  secre- 
tary will  read  article  No.  17. 

[Article  No,  11  read  hy  the  secretary,^ 

During  the  roll  call  the  following  explanations  were  had  on 
article  No.  17: 

By  Senator  Cotterill:  Mr,  President  and  Gentlemen — Supple- 
menting the  explanation  already  given  as  to  my  vote  upon  the  previous 
articles  of  impeachment,  and  with  particular  application  to  articles 
17  and  18,  the  evidence  of  Mr.  Schively  leaves  me  no  escape  from  the 
conclusion  that  after  making  the  examinations,  and  at  that  time  hav- 
ing full  knowledge  of  the  necessary  and  actual  expenses,  he  sub- 
mitted no  expense  account,  as  required  by  law,  but  demanded  and  re- 
ceived lump  sums  admittedly  in  excess  of  his  expenses  and  collected 
without  regard  to  them,  and  upon  his  return  to  Olympia  divided  what 
^as  left  with  Mr.  Nichols.  Such  admitted  action  compels  me  to 
render  a  verdict  of  guilty  upon  these  articles. 

By  Senator  Myers:  Mr.  President,  If  I  remember  the  testimony 
under  this  article,  Mr.  Schively  represented  that  the  flat  rate  of  $200 
should  be  charged,  and  that  this  was  finally  settled  upon  a  basis  of 
$100,  and  as  I  have  been  of  the  opinion  all  the  way  through  that  Mr. 
Schively  was  an  officer  all  of  the  time — ^that  he  had  all  of  the  power  of 
an  officer,  that  he  had  the  prerogative  to  cancel  that  certificate — Whence 
I  cannot  screen  him  on  a  legal  technicality. 

By  the  President:     The  secretary  will  call  the  roll. 

By  the  Secretary:  Mr.  Senator,  how  say  you,  is  the  defendant 
John  H.  Schively,  insurance  commissioner  of  the  State  of  Washing- 
ton, guilty  or  not  guilty  of  the  offense  charged  in  this  article? 

[Roll  call  on  article  No,  i7.] 

Voting  guilty:     Senators  Allen,  Anderson,  Arrasmith,  Bassett,  Blair, 
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Booth*  Brown,  Bryan»  Cameron,  Cotterlll,  Cox,  Falconer,  Fatland,  Plsh- 
back,  Metcalf,  Myers,  Paulhamus,  Poison,  Rosenhaupt,  Rydstrom,  Smith- 
son,  Stevenson,  Stewart — ^28. 

Voting  not  guilty:  Senators  Davis,  Eastham,  Hutchinson,  Huxtable, 
Kline,  Knickerbocker,  McGregor,  McGowan,  Minkler,  Piper,  Potts, 
Presby,  Roberts,  Smith,  Whitney,  Williams,  Mr.  President— 17. 

Absent  or  not  voting:     Senators  Graves,  Nichols — 2. 

By  the  Secbetaby:  Mr.  President,  the  vote  upon  article  17  stands, 
guilty  23,  not  guilty  17. 

By  the  President:  The  defendant,  therefore,  stands  acquitted  un- 
der article  17. 

By  the  Pbesident:    The  secretary  will  read  article  No.  18. 

[Article  No.  18  read  hy  the  secretary.] 

By  the  President:    The  secretary  will  call  the  roll. 

By  the  Secretary:  Mr.  Senator,  how  say  you,  is  the  defendant, 
John  H.  Schively,  insurance  commissioner  of  the  State  of  Washington, 
guilty  or  not  guilty  of  the  offense  charged  in  this  article? 

[Roll  call  on  article  No.  18.] 

Voting  guilty:  Senators  Allen,  Anderson,  Arrasmith,  Bassett,  Blair, 
Booth,  Brown,  Bryan,  Cameron,  Cotterlll,  Cox,  Davis,  Falconer,  Fat- 
land,  Fishback,  Metcalf,  Myers,  Paulhamus,  Poison,  Rosenhaupt,  Ryd- 
strom, Smithson,  Stevenson,  Stewart — 24. 

Voting  not  guilty:  Senators  Eastham,  Hutchinson,  Huxtahle,  Kline, 
Knickerbocker,  McGregor,  McGowan,  Minkler,  Piper,  Potts,  Presby, 
Roberts,  Smith,  Whitney,  Williams,  Mr.  President — 16. 

Absent  or  not  voting:     Senators  Graves,  Nichols — 2. 

By  the  Secretary:  Mr.  President,  the  vote  on  article  18  stands, 
guilty  24,  not  guilty  16. 

By  the  President:  The  defendant,  therefore,  stands  acquitted 
under  article  No.  18. 

By  the  President:    The  secretary  will  read  article  No.  19. 

[Article  No.  19  read  &y  the  secretary.] 

During  the  roll  call  on  article  No.  19  the  following  explana- 
tions were  oiFered : 

By  Senator  Rydstrom:  Mr.  President,  I  Just  want  to  explain  my 
vote  of  not  guilty.  I  will  not  vote  guilty.  In  fact,  I  believe  that  all  of 
the  officers  of  this  concern  are  crooked.  I  would  not  believe  any  of  them 
If  they  were  to  swear  on  a  stack  of  Bibles  ten  feet  high.  For  that 
reason  I  will. vote  not  guilty. 

By  Senator  Brown:  Mr.  President,  in  explaining  my  vote  on  this 
article,  in  regard  to  this  company,  I  want  to  say  that  I  have  a  letter 
here  from  a  farmer  up  in  our  country  that  was  insured  in  this  com- 
pany. The  letter  is  from  the  receiver  of  that  company,  stating  that 
this  man  will  not  be  paid  this  account;  that  it  will  have  to  go  into 
court  with  the  other  accounts.  This  man  has  little  children  up  there 
that  need  this  money,  and  I  believe  that  it  was  the  place  of  the  insur- 
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ance  department  to  notify  the  people  of  this  state  that  it  was  not  a 
responsible  company,  and  I  will  vote  guilty  on  all  of  these  charges. 

By  Senator  Cottebill:  .Mr.  President  and  Oentlemen — In  artidet 
19,  20  and  21,  as  distinguished  from  his  defenses  to  the  preceding  ar- 
ticles, or  in  addition  to  them,  Mr.  Sohiyely  sought  to  justify  the  fees 
or  charges  then  collected,  or  part  of  them,  as  being  payment  for  pe^ 
sonal  services  rendered  in  an  expert  or  advisory  capacity,  to  insurance 
companies  under  his  jurisdiction.  Such  admissions  evidence  a  class  of 
misconduct  or  malfeasance  in  office  which  seems  to  me  peculiarly  re- 
prehensible. It  would  be  intolerable,  and  an  open  invitation  to  official 
corruption.  If  we  should  here  and  now  declare  that  the  deputy  and 
de  facto  insurance  commissioner  of  the  State  of  Washington,  appointed, 
salaried  and  trusted  by  the  people  to  protect  them  against  unsafe  in- 
surance companies,  can  lawfully  accept  fees  for  assisting  one  home 
company  to  pass  the  examination  for  entrance  into  Idaho,  getting  an- 
other's reports  in  shape  to  enter  New  York  and  other  states,  and  again 
reshaping  or  reorganizing  certain  Portland  companies  so  that  they 
might  pass  muster  in  our  own  and  other  states.  And  even  these  fees  for 
personal  services,  Mr.  Schively  testifies,  were  divided  with  Mr.  Nichols. 
Thus  was  the  entire  insurance  department  of  the  state  committed  to 
the  approval  of  companies,  two  of  which,  it  was  testified,  have  already 
gone  into  the  hands  of  receivers.  Such  a  defense  leaves  to  me  no 
other  alternative  than  to  answer  to  these  articles  with  a  verdict  of 
guilty. 

By  the  President:    The  secretary  will  call  the  roll  on  article  No.  19. 

By  the  Secretary:  Mr.  Senator,  how  say  you,  is  the  defendant, 
John  H.  Schively,  insurance  commissioner  of  the  State  of  Washington, 
guilty  or  not  guilty  of  the  offense  charged  in  this  article? 

[Roll  call  on  article  No.  19.] 

Voting  guilty:  Senators  Allen,  Anderson,  Arrasmith,  Bassett,  Blair, 
Booth,  Brown,  Bryan,  Cameron,  Cotterill,  Cox,  Falconer,  Fatland,  Fish- 
back,  Metcalf,  Myers,  Paulhamus,  Poison,  Rosenhaupt,  Smlthson,  Steven- 
son, Stewart — 22. 

Voting  not  guilty:  Senators  Davis,  Eastham,  Hutchinson,  Huxtable, 
Kline,  Knickerbocker,  McGregor,  McGowan,  Minkler,  Piper,  Potts,  Pres- 
by,  Roberts,  Rydstrom,  Smith,  Whitney,  Williams,  Mr.  President— 18. 

Absent  or  not  voting:     Senators  Graves,  Nichols — 2. 

By  the  Secretary:  Mr.  President,  the  vote  on  article  No.  19  stands, 
guilty  22,  not  guUty  18. 

By  the  Presipsnt:  The  defendant,  therefore,  stands  aoQuitted  un* 
der  article  No.  19.    The  secretary  will  read  article  No.  20, 

[Article  No.  20  read  by  the  secretary.] 

By  the  President:    The  secretary  will  call  the  roll. 

By  the  Sborbtary:  Mr.  Senator,  how  say  you,  is  the  defendant 
John  H.  Schively,  insurance  oommiasioner  of  the  State  of  Washington, 
gnllty  or  not  guilty  of  the  offense  ehargi»d  in  this  article? 

[Roll  call  an  artic}e  No.  20.] 

Voting  guilty:    Senators  Allan.  Anderaon,  Arraamith.  BuMtt.  Blair, 
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Booth,  Brown,  Bryan,  Cameron,  Cotterill,  Cox,  Davis,  Falconer,  Fatland, 
Fishback,  Metcalf,  Myers,  Paulhamus,  Poison,  Rosenhaupt,  Rydstrom, 
Smlthson,  Stevenson,  Stewart — 24. 

Voting  not  guilty:  Senators  Bastham,  Hutchinson,  Huxtable,  Kline, 
Knickerbocker,  McGregor,  McOowan,  Mlnkler,  Piper,  Potts,  Presby, 
Roberts,  Smith,  Whitney,  Williams,  Mx.  President— 16. 

Absent  or  not  voting:     Senators  Graves,  Nichols — 2. 

By  the  Secbetabt:  Mr.  President,  the  vote  on  article  No.  20  stands, 
.guilty  24,  not  guilty  16. 

Bt  the  President:  The  defendant,  therefore,  stands  acquitted  un- 
der article  No.  20.    The  secretary  will  read  article  No.  21. 

[Article  No.  21  read  hy  the  secretary,] 

By  the  President:    The  secretary  will  call  the  roll. 

By  the  Secretary:  Mr.  Senator,  how  say  you,  is  the  defendant, 
John  H.  Schively,  insurance  commissioner  of  the  State  of  Washington, 
jniilty  or  not  gui)ty  of  the  offense  charged  in  this  article? 

[Boll  call  on  article  No.  21.] 

Voting  guilty:  Senators  Allen,  Anderson,  Arraamtth,  Bassett,  Blair, 
Booth,  Brown,  Bryan,  Cameron,  Cotterill,  Cox,  Davis,  Falconer,  Fatland, 
Fishback,  Metcalf,  Myers,  Paulhamus,  Poison,  Rosenhaupt,  Smlthson, 
Btevenson,  Stewart — 23. 

Voting  not  guilty:  Senators  Bastham,  Hutchinson,  Huxtable,  Kline, 
Knickerbocker,  McGregor,  MoGowan,  Minkler,  Piper,  Potts,  Presby, 
Roberts,  Rydstrom,  Smith,  Whitney,  Williams,  Mr.  President-^l?. 

Absent  or  not  voting:     Senators  Graves,  Nichols — 2. 

By  the  Secretary:  Mr.  President,  the  vote  stands  on  article  No.  21, 
guilty  23,  not  guilty  17. 

By  the  President:  The  defendant,  therefore,  stands  acquitted  un- 
der article  No.  21.    The  secretary  will  read  article  No.  22. 

[Article  No.  22  read  hy  the  secretary.] 

By  Senator  BiETOALv:  Mr.  President,  I  think  under  this  charge  the 
respondent  has  been  guilty  of  an  impropriety,  but  not  sufficient  to  war* 
rant  an  impeachment,  and  I  shall  therefore  vote  not  guilty. 

By  Senator  Allen:  Mr.  President,  those  are  my  sentiments  on  the 
article  before  us  now. 

By  Senator  Cotterill:  Mr.  President  and  Qentlemen — ^While  article 
IS  involves  a  violation  of  the  letter  of  the  law,  yet  considered  by  itself, 
it  is  rather  technical  than  substantial.  The  asking  and  receiving  of 
$50  in  a  lump  sum  is  so  nearly  equivalent  to  the  actual  and  necessary 
eipenaes  of  an  examination  trip  to  Spokane  and  return,  which  was 
■actually  made,  and  seems  scarcely  to  Justify  its  inclusion  as  an  article 
of  impeachment  It  serves  only  to  afford  a  contrast  with  the  gross 
.misconduct  of  the  preceding  articles.  Upon  this  article  my  answer  is 
not  guilty. 

Bt  ths  Pxesidrnt:    The  secretary  will  call  the  roll. 

Bt  the  Sbcrbtart:  Mr.  Senator,  how  say  you,  la  the  defendant, 
John  H.  Schively.  insurance  commissioner  of  the  State  of  Washington, 
jruilty  or  not  guilty  of  the  offense  oharged  in  this  article? 
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[Roll  call  on  article  No,  22,] 

Voting  guilty:  Senators  Falconer,  Flshback,  Myers,  Paulhamus, 
Poison — 5. 

Voting  not  guilty:  Senators  Allen,  Anderson,  Arrasmith,  Baasett,. 
Blair,  Booth,  Brown,  Bryan,  Cameron,  Cotterill,  Ck>x,  Davis,  Eastham, 
Fatland,  Hutchinson,  Hoxtable,.  Kline,  Knickerbocker,  McGregor,  Mc> 
Gowan,  Metcalf,  Minkler,  Piper,  Potts,  Presby,  Roberts,  Rosenhaupt, 
Rydstrom,  Smith,  Smithson,  Stevenson,  Stewart,  Whitney,  Williams, 
Mr.  President— 35. 

Absent  or  not  voting:     Senators  Graves,  Nichols — 2. 

By  the  Secbetabt:  Mr.  President,  the  vote  stands  on  article  No.  22, 
guilty  5,  not  guilty  35. 

By  the  Pbesident:  Therefore,  the  defendant  stands  acquitted  under 
article  22.    The  secretary  will  read  article  23. 

[Article  No.  2S  read  by  the  secretary,] 

By  Senator  CkyrrEanx:  Mr,  President  and  Gentlemen— Upon  this 
article  23,  the  proof  offered  evidences  in  the  last  analysis  an  unauthor- 
ized and  arbitrary  demand,  which  was  not  complied  with,  and  a  sab- 
sequent  withdrawal  from  such  demand  when  the  matter  was  consid- 
ered between  Mr.  Schively  and  Mr.  Best  Surely  this  entire  episode  ia 
more  than  reprehensible.  It  sheds  a  flood  of  light  upon  the  variable 
and  discriminating  workings  of  the  departmental  policy  of  which  we 
have  heard  so  much.  If  this  be  not  misconduct  and  malfeasance  of  a 
public  ofllcial,  then  the  word  is  meaningless.  I  shall  therefore  vote 
upon  this  article  guilty. 

By  the  Pbesident:     The  secretary  will  call  the  roll. 

By  the  Sechetaby:'  Mr.  Senator,  how  say  you,  is  the  defendant,. 
John  H.  Schively,  insurance  commissioner  of  the  State  of  Washington^ 
guilty  or  not  guilty  of  the  offense  charged  in  this  article? 

[Roll  call  on  article  No,  23.] 

Voting  guilty:  Senators  Allen,  Anderson,  Arrasmith,  Baasett,  Blair,. 
Booth,  Brown,  Bryan,  Cotterill,  Cox,  Davis,  Falconer,  Fatland,  Fish- 
back,  Metcalf,  Myers,  Paulhamus,  Poison,  Rosenhaupt,  Smithsion,  Stev- 
enson, Stewart — 22. 

Voting  not  guilty:  Senators  Cameron,  Eastham,  Hutchinson,  Hnz- 
table,  Kline,  Knickerbocker,  McGregor,  McGowan,  Minkler,  Piper,  Potts, 
Presby,  Roberts,  Rydstrom,  Smith,  Whitney,  Williams,  Mr.  President 
—18. 

Absent  or  not  voting:     Senators  Graves,  Ni(;^ols — 2. 

By  the  Secbetaby:  Mr.  President,  the  vote  on  article  No.  23  stands^ 
guilty  22,  not  guilty  18. 

By  the  PBEsn>ENT:  The  defendant,  therefore,  stands  not  guilty  un* 
der  article  No.  23.    The  secretary  will  read  article  No.  24. 

[Article  No.  24  read  by  the  secretary.] 

By  Senatob  Hutchinson:  Mr.  President  and  Gentlemen  of  the 
Senate — I  vote  guilty  on  article  24  for  the  reason  that  if  Mr.  Schively 
did  not  know  the  condition  of  the  Pacific  Live  Stock  Insurance  Com- 
pany when  he  took  charge  of  it,  he  undoubtedly  soon  became  aware  of 
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the  fact  that  it  was  rotten,  and  he  owed  it  to  the  people  of  this  state 
to  expose  it  instead  of  recommending  it  as  most  reliable  and  stable. 

Bt  Senatob  Cottebill:  Mr.  President  and  Oentlemen — Practically 
all  that  I  have  said  In  explanation  of  my  vote  of  guilty  upon  other 
articles  applies  in  the  case  of  this.  There  is  added,  however,  the  pal- 
pable neglect  of  his  public  duty;  the  admitted  drawing  of  a  double 
salary  for  three  months  by  Mr.  Schively;  the  discreditable  and  pecu- 
liarly aggravated  connection  of  the  responsible  deputy  insurance  com- 
missioner of  this  state  with  the  management  of  the  Pacific  Live  Stock 
Association.  If  there  is  one  thing  that  has  been  demonstrated  in  this 
trial  more  than  another  it  has  been  the  general  bad  management, 
speculative  and  unsafe  character  and  all-round  rottenness  which  char- 
acterized this  Live  Stock  concern  throughout  its  career  of  plunder,  and 
brought  it  to  a  timely  finish.  The  voluntary  connection  of  Mr.  Schively 
with  this  concern,  whose  managers  and  methods  the  evidence  shows 
that  he  had  known  from  its  inception,  constitutes  the  most  fiagrant 
sort  of  misconduct  and  malfeasance  in  office.  There  is  for  me  no  other 
possible  verdict  upon  this  article  than  that  of  guilty. 

Bt  the  Pbesident:     The  secretary  will  call  the  roll. 

Bt  the  Secbetabt:  Mr.  Senator,  how  say  you,  is  the  defendant, 
John  H.  Schively,  Insurance  commissioner  of  the  State  of  Washington, 
guilty  or  not  guilty  of  the  offense  charged  in  this  article? 

[Roll  call  on  article  No.  24-1 

Voting  guilty:  Senators  Allen,  Anderson,  Arrasmith,  Bassett,  Blair, 
Booth,  Brown,  Bryan,  Cameron,  Cotterill,  Cox,  Davis,  Falconer,  Fat- 
land,  Fishback,  Hutchinson,  McGregor,  Metcalf,  Myers,  Paulhamus,  Poi- 
son, Rosenhaupt,  Rydstrom,  Smithson,  Stevenson,  Stewart — 26. 

Voting  not  guilty:  Senators  Eastham,  Huxtable,  Kline,  Knicker- 
bocker, McGowan,  Minkler,  Piper,  Potts,  Presby,  Roberts,  Smith,  Whit- 
ney, Williams,  Mr.  President — 14. 

Absent  or  not  voting:     Senators  Graves,  Nichols — 2. 

Bt  the  Secbetart:  Mr.  President,  the  vote  on  article  No.  24  stands, 
guilty  26,  not  guilty  14. 

Bt  the  Pbesident:  The  defendant,  therefore,  stands  acquitted  un- 
der article  No.  24.    The  secretary  will  read  article  No.  25. 

Bt  Senatob  Rosenhaupt:  Mr.  President,  I  move  that  we  suspend 
the  rules  and  omit  the  reading  of  article  No.  25,  and  proceed  with  the 
roll  call. 

[Motion  seconded.] 

Bt  the  Pbesident:  The  chair  is  of  the  opinion  that  the  motion  is 
wise.  It  will  take  a  two-thirds  vote,  however,  to  suspend  the  rules. 
All  those  who  are  in  favor  of  the  motion  will  say  ''Aye";  those  op- 
posed "No."    The  motion  is  carried. 

Bt  Senatob  Allen:  Mr.  President,  the  charge  of  perjury  preferred 
against  the  insurance  commissioner,  Mr.  Schively,  in  article  No.  25  is 
a  very  serious  offense.  I  do  not  believe  that  the  charge  has  been  sus- 
tained by  the  evidence  here  introduced.  It  will  be  tried  out  later  in 
the -courts  of  Spokane  county.    I  shall  therefore  vote  not  guilty. 
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By  Senator  Brown:  Mr.  President,  in  regard  to  article  No.  25,  I 
believe  that  John  H.  Schively  signed  those  notes,  but  the  question  is 
with  me  whether  we  should  excuse  him  for  being  intoxicated.  I  be- 
lieve that  he  signed  the  notes  and  when  he  testified  before  that  grand 
Jury  that  he  did  not  sign  them  he  testified  falsely.  The  question  is 
whether  or  not  he  was  intoxicated.  I  will  vote  not  guilty  for  that 
reason. 

By  Senator  Hutchinson:  Mr,  PreMident  and  Oenilemen  of  ths 
Senate — I  listened  closely  to  the  evidence  on  article  26,  and  there  is  a 
doubt  in  my  mind  as  to  the  guilt  of  Mr.  Schively  on  the  perjury  cliarge, 
and  as  Mr.  Schively  is  under  indictment  in  the  superior  court  of  Spo- 
kane county,  and  said  court  will  pass  on  his  guilt  or  innocence  of  said 
charge,  I  give  him  the  benefit  of  the  doubt  and  vote  not  guilty,  leaving 
this  question  to  the  court. 

By  Senator  Falconer:  Mr.  President,  in  voting  not  guilty  on  this 
article  25  I  want  to  say  I  believe  I  am  stretching  a  point  and  going 
a  long  way  to  give  Mr.  Schively  the  benefit  of  the  doubt 

By  Senator  Fatland:  Mr.  President,  as  it  has  not  been  proven  to 
me  beyond  a  doubt,  the  guilt  of  Mr.  Schively  here,  I  will  vote  not 
guilty  on  this  charge  25. 

By  Senator  Cotterill:  Mr.  President  and  Oenilemen — ^With  refer* 
ence  to  this  perjury  charge,  embodied  in  article  25,  now  before  us  for 
decision,  and  particularly  considering  that  this  charge  involves  a 
felony,  I  have  considered  the  matter  precisely  as  if  a  member  of  the 
Jury  in  a  criminal  court,  trying  the  identical  offense.  After  patiently 
listening  to  all  the  evidence  and  argument,  making  careful  mental 
review  of  the  mysteries,  lapses  and  conflicts  developed  in  the  evidence, 
considering  that  the  crucial  and  convicting  features  of  this  case  are  a 
matter  of  varying  memory  between  conflicting  witnesses,  I  am  not  con- 
vinced beyond  a  reasonable  doubt  that  the  respondent  committed  willful 
perjury,  and  must  therefore  answer  as  to  this  article,  not  guilty. 

By  the  President:     The  secretary  will  call  the  roll. 

By  the  Secretary:  Mr.  Senator,  how  say  you,  is  the  defendant, 
John  H.  Schively,  insurance  commissioner  of  the  State  of  Washington, 
guilty  or  not  guilty  of  the  offense  charged  in  this  article? 

[Roll  call  on  article  No.  25.] 

Voting  not  guilty:  Senators  Allen,  Anderson,  Arrasmith,  Baasett. 
Blair,  Booth,  Brown,  Bryan,  Cameron,  Cotterill,  Cox,  Davis,  Eastham. 
Falconer,  Fatland,  Fishback,  Hutchinson,  Huxtable,  Kline,  Knicker- 
bocker, McGregor,  McGowan,  Metcalf,  Myers,  Minkler,  Paulhamns,  Piper, 
Poison,  Potts,  Presby,  Roberts,  Roeenhaupt,  Rydstrom,  Smith,  Smith- 
son,  Stevenson,  Stewart,  Whitney,  Williams,  Mr.  President — 40. 

Absent  or  not  voting:     Senators  Graves,  NioholB-^2. 

By  the  Secretary:  Mr.  President,  the  vote  on  article  Ko.  26  stands, 
not  guilty  40,  guilty  none. 

By  the  President:  The  defendant,  therefore,  stands  acquitted  un- 
der article  No.  26. 

By  Senator  Cotterill:     Mr.  President.  I  move  that  the  record  of 
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thlB  evening's  session  be  examined,  and  if  found  correct,  approved  by 
the  president. 

Bt  Senator  Wiixiams:  I  desire  to  make  a  motion  at  this  time, 
Mr.  President. 

Bt  the  Pbesident:  Article  No.  26  has  not  been  dealt  with,  and 
there  was  no  evidence  submitted,  but  in  order  to  clear  the  record  I 
am  of  the  opinion  it  would  be  just  as  well  if  we  would  call  the  roll  on 
article  No.  26. 

By  Senator  Cotterill:  Was  not  the  article  withdrawn  by  the 
board  of  managers? 

By  Mr.  Manager  Meigs:     The  article  was  withdrawn,  Mr.  President. 
By  Senator  Williams:      Mr.   President,   I   desire  at  this  time  to 
make  a  mbtion  to  strike  all  frivolous  remarks  made  during  the  ab- 
sence of  Senator  Hutchinson,  some  time  back,  especially  those  words 
that  referred  to  him  as  "Slippery  Dick." 
By  Senator  Allen:     I  second  the  motion. 

By  the  pREsmENT:  It  is  moved  and  seconded  that  all  frivolous  re- 
marks applied  to  Senator  Hutchinson  be  stricken  from  the  record. 

By  Senator  Hutchinson:  I  would  like  to  speak  for  half  a  minute 
on  that.  I  want  to  say  that  eighteen  years  ago  when  a  member  of  this 
legislature,  in  which  I  have  served  a  greater  portion  of  the  time  ever 
since.  I  denounced  the  thieves  that  stole  the  land  of  this  state.  Some 
of  them  owned  a  country  paper,  and  called  me  "Slippery  Dick."  But 
no  man  calls  it  in  my  hearing  or  I  will  beat  him  until  he  can't  walk.  I 
want  to  say  that  two  years  ago  in  the  House  I  opposed  a  motion  to 
raise  the  salary  of  the  state  board  of  control,  and  in  connection  with 
that  motion  I  said  that  I  was  well  acquainted  with  Mr.  Jones,  Mr. 
Piles,  and  Mr.  Davis,  and  that  they  were  not  worth  $166  per  month, 
which  the  state  was  paying  them,  and  that  no  man  would  hire  them 
for  $125  per  month,  because  they  could  not  earn  their  salary,  and  why 
increase  their  pay  to  $250  per  month  and  take  that  much  out  of  the 
people's  pockets?  That  they  were  not  worth  it.  Since  that  time  they 
have  been  traveling  up  and  down  the  state  calling  me  names.  At  the 
beginning  of  the  last  legislature  I  introduced  a  resolution  asking  for 
an  Investigation  of  the  men  that  were  ruining  the  state.  When  that 
failed,  I  introduced  a  bill  asking  for  an  investigation,  and  since  then 
those  men  who  are  drawing  salaries  and  who  have  destroyed  the  state 
have  traveled  up  and  down  the  state  at  the  state's  expense  calling  me 
names.  I  care  not  for  that  where  I  am  known,  but  the  people  here 
don't  know  me.  Where  I  live  I  can  ccHne  here  as  often  as  I  desire, 
because  the  people  know  when  I  tell  them  I  will  do  a  thing  I  will  do  it. 
I  point  with  pride  to  twenty  years  of  service  in  the  legislature,  and  I 
defy  you  to  show  one  single  crooked  vote.  I  have  nothing  but  contempt 
for  the  thieves  behind  my  back,  when  they  take  my  name  in  vain. 

By  Senator  Falconer:  Now  that  Brother  Hutchinson  has  relieved 
himself,  I  want  to  make  a  motion  at  this  time,  that  I  think  is  Just,  as 
regards  the  Senate,  as  well  as  Mr.  Hutchinson,  and  that  is  that  the 
communication  placed  here  before  this  Senate  before  the  roll  call  and 


Digitized  by 


Google 


346  JOURNAL  OF  THE  SENATE 

before  the  roll  call  of  his  name  be  expunged  from  the  records,  as  well 
as  the  speech  which  the  gentleman  has  just  made,  which  I  understand 
has  been  taken  by  the  stenographer,  and  I  make  a  motion  that  both  be 
expunged  from  the  record. 

Bt  the  Pbesident:  The  chair  is  of  the  opinion  that  the  rules  of 
the  impeachment  court  allow  each  member  to  file  his  statement  of 
his  reason  for  his  vote  as  he  chooses,  and  that  the  statement  filed 
before  Senator  Hutchinson  voted  cannot  be  expunged  from  the  record. 
You  may  ^punge  all  the  rest. 

By  Senator  Falconer:  I  rise  to  a  point  of  order.  A  two-thirds 
vote  will  expunge  it.    It  will  be  in  order,  will  it  not? 

By  the  President:  The  same  thing,  then,  would  apply  to  that  put 
upon  the  record  by  any  other  senator  in  that  case,  although  you  will 
understand  that  while  the  chair  considers  it  an  injustice  to  expunge 
any  senator's  remarks  or  explanation  from  the  record  of  his  vote,  the 
chair  cannot  rule  the  Senate.  The  Senate  can  rule  the  chair.  I  shall 
however,  hold  that  Senator  Hutchinson's  explanation  of  his  vote  can- 
not be  expunged  from  the  record. 

By  Senator  Falconer:  Will  you  entertain  a  motion,  if  it  is  sec- 
onded, to  expunge  the  speech  the  gentleman  just  made,  as  well  as  the 
explanation,  from  the  record? 

By  the  President:     Do  you  offer  that  as  an  amendment? 

By  Senator  Falconer:     I  offer  it  as  a  motion. 

By  the  President:  There  is  a  motion  before  the  house  that  the 
remarks  made  during  his  absence  be  expunged.  Do  you  offer  this  as 
an  amendment  to  that  motion? 

By  Senator  Falconer:  I  certainly  do,  for  the  reason  that  the  re- 
marks made  during  his  absence,  some  of  them,  were  out  of  place  and 
others  of  them  were  entirely  in  place,  and  I  will  offer  as  a  substitute 
my  motion.  If  I  may  speak  further,  I  do  this  for  this  reason:  Sen- 
ator Hutchinson  has  gone  all  over  the  field  of  politics  in  his  explana- 
tion of  his  vote,  and  I  don't  think  that  he  does  himself  Justice  to  go 
outside  of  the  issues  before  this  body  and  politically  rip  up  the  Yeputa- 
tion  of  some  one  who  has  nothing  to  do  with  this  court  of  impeachment 

By  the  President:  The  chair  will  state  the  condition  of  the  ques- 
tion before  the  house  as  he  understands  it,  and  then,  if  he  is  not  right, 
we  will  listen  to  the  members  of  the  Senate.  The  motion  before  the 
Senate  was  that  all  reference  made  to  Senator  Hutchinson  during  his 
absence  be  expunged  from  the  records.  Senator  Falconer  moved  to 
amend  by  including  the  speech  made  by  Senator  Hutchinson  at  this 
time.    Do  I  state  the  motion  correctly? 

By  Senator  Falconer:     And  his  explanation  of  the  vote. 

By  the  President:  Then,  the  chair  will  have  to  rule  the  entire 
amendment  out  of  order,  if  that  is  included; 

By  Senator  Cotterill:  I  think  that  this  Senate  is  in  very  poor 
business  expunging  from  the  records  matters  which  have  been  said. 
Let  a  man  stand  by  his  record.  If  the  particular  frivolous  remark 
made  is  desired  to  be  withdrawn,  the  gentleman  who  made  it  can  ask 
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and  secure  unanimous  consent.  I  hope  we  will  pass  no  motion  in  this 
body  to  expunge  anything  that  has  been  placed  on  the  record. 

By  Senator  Cox:  This  whole  thing  seems  to  me  like  child's  play. 
It  reminds  me  of  a  quarrel  I  had  with  my  child,  and  when  it  was  all 
over  she  would  come  and  say,  "Papa,  let's  kiss  and  make  up."  Now,  I 
think  you  gentlemen  ought  to  kiss  and  make  up.  I  thipk  what  Sen- 
ator Hutchinson  said  ought  to  be  expunged  from  the  records,  as  well 
as  what  Senator  Allen  said.  I  think  they  are  both  hot  tempered,  and 
I  don't  believe  that  this  record  should  show  it. 

By  the  President:  The  chair  is  endeavoring  to  be  absolutely  fair 
to  get  this  straightened  out,  and  the  chair  must  hold  that  Senator 
Falconer's  motion  is  out  of  order  when  he  included  the  expunging  of 
the  explanation. 

By  Senator  Allen:  At  the  time  the  motion  was  made  by  Senator 
Williams  I  was  on  my  feet  endeavoring  to  get  the  attention  of  the 
chair  for  the  purpose  of  asking  permission  that  the  reference  I  made 
to  Senator  Hutchinson  at  that  time  be  expunged  from  the  record,  and 
he  beat  me  to  it,  and  I  will  ask  now  unanimous  consent 

By  the  President:  I  would  ask  Senator  Falconer  to  withhold  his 
amendment  and  take  up  this  other  matter  separately,  or  else  you  will 
have  to  appeal  from  the  decision  of  the  chair. 

By  Senator  Falconer:  If  the  chair  has  ruled  my  motion  out  of 
order,  I  do  not  think  it  is  up  to  Senator  Falconer. 

By  the  President:  The  chair  has  ruled  it  out  of  order.  All  in 
favor  of  the  motion  made  by  Mr.  Williams — 

By  Senator  Cotterill:  Did  you  not  receive  the  request  of  Senator 
Allen  that  his  remark,  which  was  the  only  frivolous  remark,  be  with- 
drawn? It  seems  to  me  it  would  be  much  better  to  let  it  go  from  the 
record  that  way.  ^ 

By  the  President:  If  Senator  Allen  was  the  only  one  who  made  a 
frivolous  remark — 

By  Senator  Cotterill:     I  believe  that  he  was. 

By  the  President:  The  chair  is  not  of  that  opinion.  Senator 
Allen's  request  is  well  understood  by  the  members  of  the  Senate,  but 
there  were  some  other  frivolous  remarks  made.  All  in  favor  of  the 
motion  will  say  "Aye";  those  opposed,  "No."    The  motion  is  carried. 

By  Senator  Falconer:  Now,  as  a  matter  of  information,  who  de- 
cides what  portion  of  these  remarks  were  frivolous? 

By  the  President:  That  would  apply  to  all  the  remarks  made 
during  Senator  Hutchinson's  absence. 

By  Senator  Cotterill:  I  take  it,  then,  that  that  applies  only  to 
the  remarks  and  not  to  any  motion  or  action  taken  by  the  Senate  at 
that  time. 

By  the  President:     No  action  taken  by  the  Senate. 

By  Senator  Rosenhaupt:     I  move  that  this  court  adjourn  sine  die. 

By  the  President:  Just  a  moment  before  I  put  the  motion.  The 
question  has  been  asked  as  to  whether  or  not  the  chair  has  authority 
after  this  court  of  impeachment  adjourns  to  sign  vouchers  for  some  of 


Digitized  by  VjOOQIC 


848  JOURNAL  OF  THB  8BNATB 

the  bills.  The  board  of  managers  have  some  bills,  and  the  chair  him- 
self  is  in  doubt  as  to  his  authority  in  the  matter. 

By  Senatob  Allen:  I  move  that  the  president  and  secretary  be 
authorized  to  sign  any  vouchers  presented  to  them  by  the  board  of 
managers  or  for  other  expenses  that  may  have  been  incurred  during 
this  impeachment  trial,  which  have  not  been  paid,  or  may  be  incurred 
in  the  next  day  or  two  in  closing  up  the  business. 

By  the  President:  The  chair  is  of  the  opinion  that  It  would  be 
much  better.  The  stenographers  will  take  it.  It  is  moved  and  sec- 
onded that  the  secretary  of  the  Senate  and  the  president  of  the  Senate 
be  authorized  to  issue  vouchers  for  those  expenses  incurred  during  the 
impeachment  trial  not  yet  paid;  also  those  bills  necessary  to  close  up 
the  proceedings,  and  the  secretary  will  call  the  roll  on  the  authorization. 

[Roll  call] 

Voting  aye:  Senators  Allen,  Anderson,  Arrasmith,  Bassett,  Blair, 
Booth,  Brown,  Bryan,  Cameron,  Cotterill,  Cox,  Davis.  Eastham,  Fal- 
coner, Fatland.  Fishback,  Hutchinson,  Huxtable,  Kline,  Knickerbocker, 
McGregor,  McGowan,  Metcalf,  Myers,  Minkler,  Piper,  Poison,  Potts, 
Presby,  Roberts,  Rosenhaupt,  Rydstrom,  Smith.  Smithson,  Stevenson, 
Stewart,  Whitney,  Williams,  Mr.  President— 39. 

Absent  or  not  voting:     Senators  Graves,  Nichols,  Paulhamus — 3. 

By  Senator  Cotterill:  Mr.  President,  I  renew  the  motion  made  a 
few  moments  ago,  that  the  president  and  secretary  be  authorized  to 
review,  correct  and  certify  the  records  of  today's  proceedings. 

By  the  PREsn>ENT:  It  is  moved  and  seconded  that  the  president 
and  secretary  be  authorized  to  review  and  approve  the  record  of  todajr's 
proceedings,  and  to  certify  the  court  of  impeachment  proceedings. 
Those  in  favor  say,  "Aye";  those  opposed,  "No."    The  motion  is  carried. 

By  THE  President:  It  has  been  regularly  moved  and  seconded  that 
this  court  of  impeachment  now  adjourn  sine  die.  All  in  favor  say, 
"Aye";  those  opposed,  "No."    The  motion  is  carried. 

At  11.29  o'clock  p.  m.,  the  Senate,  sitting  as  a  court  of  im- 
peachment, adjourned  sine  die. 


We  do  hereby  certify  that  the  foregoing  is  a  true  and 
complete  copy  of  the  records  of  the  Senate  of  the  State  of 
Washington  sitting  as  a  court  of  impeachment  for  the  trial 
of  John  H.  Schively,  state  insurance  commissioner. 

Wm.  T.  Laube,  a.  S.  Ruth, 

Secretary,  President. 
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